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COUKT  RULES-MINNESOTA. 


On  December  24,  1885,  at  the  general  October  term,  1885,  of  the 
Bnpreme  court  it  w^s  ordered  that  the  following  rales  of  the  court  be 
and  they  were  amended  so  as  to  read : 

Bale  IX.  The  party  remoying  a  cause  to  this  court  shall,  at  least  one  day 
previous  to  the  argument,  deliver  to  the  clerk  eight  copies— one  for  each  of 
the  judges,  one  for  the  reporter,  one  for  the  clerk,  and  one  for  the  state  libra- 
rian— of  the  printed  case  or  paper  book,  and  of  the  assignment  of  errors,  and 
of  his  brief  or  points  and  authorities.  The  case  or  paper  book  shall  consist 
of  so  much  of  the  return  as  will  clearly  and  fully  present  the  questions  aris- 
ing on  the  review,  with  the  reasons  of  the  court  below  for  its  decision,  if  any 
were  filed;  also  the  notice  of  appeal,  and  the  verdict  or  finding  and  judgment, 
if  there  be  one.  The  folios  of  the  case  or  paper  book  shalJ  be  distinctly  num- 
bered in  the  margin.  Prefixed  to  the  brief,  but  stated  separately,  shall  be  an 
assignment  of  the  errors  asserted  and  intended  to  be  urged.  Each  specifica- 
tion of  error  shall  be  separately,  distinctly,  and  concisely  stated,  and  the  sev- 
eral specifications  of  error  shall  be  consecutively  numbered.  When  the  error 
specified  is  that  any  findiilg  of  fact  of  the  court  below  or  a  referee  is  not  sus- 
tained by  evidence,  it  shall  specify  particularly  the  finding  complained  of. 
No  error  not  affecting  the  jurisdiction  over  the  subject-matter  will  be  consid- 
ered, unless  stated  in  the  assignment  of  errors.    On  the  opening  of  the  argu- 

' *■  the  other  party  shall,  in  like  manner,  furnish  eight  copies  of  his  brief, 

s  and  authorities. 

XI.  At  least  twenty  days  before  the  term  of  this  court  at  which  a 
I  noticed  for  trial  by  the  appellant  or  plaintiff  in  error,  and  in  all  cases 
twenty  days  before  the  first  term  of  this  court  commencing  more  than 
lays  after  the  appeal  is  perfected  or  writ  of  error  served,  the  appellant 
itiff  in  error  shall  deliver  to  the  adverse  party  a  copy  of  the  paper  book, 
the  assignment  of  errors,  and  of  his  points  and  authorities;  and  on  or 
the  first  day  of  the  term  at  which  the  cause  is  noticed  for  trial  the  re- 
mt  or  defendant  in  error  shall  furnish  the  adverse  party  a  copy  of  his 
and  authorities. 

e  XXVIII.  Paper  books,  the  assignment  of  errors,  and  briefs  shall  be 

and  legibly  printed  with  black  ink  on  white  writing  paper,  properly 

at  the  top,  with  a  margin  on  the  outer  edge  of  one  inch  and  a  half.    The 

)d  page  shall  be  seven  inches  long,  and  three  and  a  half  inches  wide, 

le  paper  page  shall  not  be  more  than  nine  inches  long  or  seven  inches 

Each  brief  shall  be  signed  by  counsel  preparing  it,  and  each  paper 

and  brief  shall  be  stitched  together,  with  its  proper  designation  and  the 

yt  the  cause  printed  on  the  outside. 

(iii) 
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COURT  RULES-NEBRASELl. 


It  is  ordered  by  the  court  that  rules  3  and  4  be  amended  so  as  to 
read  as  follows : 

3.  Failure  of  Parties  to  Appjbar.  Whenever  a  cause  is  reached  in 
iti^  regular  order  on  trial  of  causes,  and  neither  party  appears  in  person  or  by 
attorney,  the  same  shall  be  continued  to  the  next  regular  term,  unless  ab- 
stracts and  briefs  of  both  parties  are  on  file,  in  which  case  it  shall  be  submit- 
ted to  the  court  in  the  same  manner  as  If  oral  argument  had  been  had. 

4.  Submission  of  Causes.  Whenever  a  cause  is  reached,  and  the  plain- 
tiff in  error  or  appellant  fails  to  appear,  and  his  abstract  is  not  on  file,  the 
defendant  may  have  his  case  dismissed,  or  may  submit  it  with  or  without  ar- 
gument. When  the  defendant  makes  default,  and  there  is  due  proof  of  serv- 
ice of  summons  in  error  or  notice  of  appeal  having  been  made  In  the  cause, 
and  abstracts  and  briefs  of  plaintiff  are  on  file,  with  proof  of  service  thereof 
within  the  time  provided  by  rules  7  and  8,  the  plaintiff  may  proceed  ex  parte, 

(hr) 
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On  page  18,  {8cott  v.  West,)  in  syllabus,  for  ''ante^  read  "24  N.  W.  Rep." 

On  page  194,  (QotUd  v.  Jackson,)  in  paragraph  2  of  syllabus,  strike  out 
word  **no"  before  word  "jurisdiction." 

On  page  444,  {Gelzenleuchter  v.  Niemeyer,)  eighteenth  line  from  bottom, 
for  "void"  read  "valid." 

On  page  529,  (Osgood  v.  State,)  in  second  paragraph  of  syllabus,  strike  out 
the  word  "whole"  before  word  "organ;"  and  on  page  530,  (same  case,)  fif- 
teenth line  from  top,  strike  out  the  word  "whole"  before  word  "organ;"  and 
on  same  page,  (same  case,)  seventeenth  line  from  top,  for  "the  law  was  cor- 
rectly given,"  read,  "there  is  nothing  in  this  charge  of  which  the  defendant 
can  complain." 

On  page  559,  {Smith  v.  Briggs,)  twenty-eighth  line  from  bottom,  for  "con- 
vict" read  "connect." 
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Manning  v.  Heady^ 

Filed  October  13,  1885. 

Writ  and  Process— Sbrvice  by  Publication— Divorce— Wisconsin  Statutb. 

Where  the  affidavit  for  service  by  publication  states  that  defendant  is  a  non-resi- 
dent of  the  state,  but  wholly  fails  to  state  that  he  has  property  within  the  state,  or 
that  the  cause  of  action  arose  within  the  state,  and  the  ordor  of  the  court  recites  that 
il  was  granted  upon  reading  the  complaint  in  the  action  and  the  affidavit  which 
had  been  tiled  in  the  oUice  of  the  clerk  of  the  circuit  court,  and  it  appeared  to  the 
satisfaction  of  the  circuit  judj^e  from  the  coni})laint  and  aflidavit  that  plaintiff  had 
a  cau.se  of  action,  etc.,  and,  as  a  matter  of  fact,  the  ori>rinal  cun\plaint  was  not  filed 
until  after  such  order  was  made,  the  court  acquires  no  jurisdiction  of  the  defend- 
ant, and  a  judgment  of  divorce  rendered  on  such  defective  service  by  publication 
is  void. 

Appeal  from  circuit  court,  Jefferson  county. 

Page  cfe  Cass,  for  respondent,  Nancy  Manning.  Henry  Heady,  pro  se. 
Cole,  C.  J.  If  the  court  never  acquired  jurisdiction  of  the  defendant  in  the 
action,  {McCune  v.  Manning,)  the  judgment  in  the  case  must  be  affirmed. 
For,  aside  from  ail  questions  of  homestead  rights,  the  decree  of  divorce  trans- 
ferred and  vested  the  title  to  the  20  acres  of  land  in  dispute  in  the  plaintiff; 
she  is  therefore  in  a  position  to  assail  the  validity  of  that  judgment  and  the 
Bale  under  Jt,  and  is  entitled  to  the  relief  granted,  if  it  is  void.  The  inquiry, 
then,  is  as  to  the  validity  of  the  judgment  in  the  McCune  suit.  At  the  time 
of  the  commencement  of  that  action,  and  for  some  time  previously  thereto,  the 
defendant.  Green  Manning,  was  and  had  been  a  resident  of  the  state  of  Iowa. 
Jurisdiction  over  him  was  attempted  to  be  acquired  by  publication.  The  stat- 
ute provides,  where  the  defendant  is  a  non-resident  and  has  property  within 
the  state,  or  the  cause  of  action  arose  within  the  state,  that  service  of  sum- 
mons may  be  made  by  publication  on  obtaining  an  order  therefor  as  therein 
prescribed.  Rev.  St.  §  2639.  The  order  must  be  made  by  the  court  or  judge 
thereof  upon  an  application  based  upon  the  complaint,  duly  verified  and  filed, 
and  an  affidavit,  together  showing  the  facts  required  to  exist,  and  that  the 
plaintiff  is  unable  with  due  diligence  to  make  service  of  the  summons  upon 
the  defendant  in  respect  to  whom  the  order  is  applied  for.  Section  2640.  We 
have  in  the  record  the  affidavit  and  complaint  upon  which  the  order  of  pub- 
v.25N.w.no.l — 1 
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lication  was  made.  While  the  affidavit  states  that  Green  jManniiig  was  a 
non-resident  of  this  state,  and  resided  at  Charles  City,  state  of  Iowa,  it  wholly 
fails  to  sljow  that  he  had  property  within  this  state,  or  that  the  cause  of  action 
arose  within  this  state.  These  essential  facts  must  be  shown  to  exist  to 
authorize  the  granting  of  the  order  of  publication.  Tlie  order  is  dated  April 
27,  1880,  and  recites  that  it  was  granted  upon  reading  the  complaint  in  the 
action,  and  the  affidavit  of  the  plaintiff  therein,  whicli  are  filed  in  the  office 
■of  "the  clerk  of  tlie  circuit  court  for  Walworth  county,"  and  it  appearing  to 
the  satisfaction  of  the  circuit  judge  "from  said  complaint  and  affidavit"  that 
the  plaintiff  has  a  cause  of  action,  etc.,  the  order  was  made.  As  a  matter  of 
fact  the  indorsement  of  the  clerk  upon  the  original  complaint  shows  that  it 
was  not  filed  in  his  office  until  the  thirteenth  of  September,  1880.  It  should 
have  been  filed  before  the  order  of  publication  was  made.  Cummings  v. 
Tabor,  61  Wis.  185;  S.  C.  21  N.  W.  Rep.  72. 

But  the  affidavit  states  no  statutory  ground  for  making  the  order,  conse- 
quently jurisdiction  over  the  defendant  was  not  obtained.  In  view  of  the  re- 
citals in  the  order,  there  can  be  no  presumption  that  there  was  other  proof 
made  of  the  existence  of  the  required  facts  aside  from  what  appeared  in  the 
affidavit  and  complaint.  And  since  these  do  not  show  the  existence  of  the 
necessary  facts,  the  order  of  publication  was  unauthorized.  It  is  said,  how- 
ever, that  section  2641  makes  the  order  presumptive  proof  of  the  existence  of 
«11  facts  required  to  exist,  to  authorize  the  same  to  be  made,  and  conclusive  In 
all  collateral  actions  and  proceedings.  We  think  this  section  was  not  in- 
tended to  apply  to  a  case  where  the  record*  itself  shows  that  the  order  was 
made  upon  insufficient  or  defective  proof.  Here  the  record  shows  what  proof 
was  made,  and  we  must  look  into  it  to  see  if  it  authorizes  the  order.  This  is  a 
question  as  to  the  service  of  summons  where  the  record  shows  that  the  neces- 
sary and  proper  proof  of  the  existence  of  the  required  facts  was  not  made ; 
therefore  jurisdiction  by  publication  was  never  obtained.  If  the  order  had 
recited  that  it  appeared  to  the  satisfaction  of  the  circuit  judge  that  the  defend- 
ant was  a  non-resident  and  had  property  within  this  state,  there  being  nothing 
in  the  record  to  show  what  proof  was  made,  the  prasumption  would  be  that 
it  was  sufficient  to  authorize  the  order  of  publication.  Storm  v.  Adams,  56 
Wis.  137;  S.  C.  14  N.  W.  Rep.  69.  But  here  the  order  contains  no  such  re- 
cital, while  the  record  shows  that  it  was  made  upon  an  affidavit  fatally  de- 
fective. We,  therefore,  must  hold  that  jurisdiction  was  not  helped  out  by 
section  2641.  It  is  true,  the  record  shows  that  the  summons  and  complaint 
were  personally  served  upon  Green  Manning,  in  Iowa;  but  this  service  did 
not  give  the  court  jurisdiction  over  him,  because  there  was  no  valid  order 
of  publication  made.  Weatherbee  v.  Weatherbee,  20  Wis.  499;  Keeler  v.  Keeler, 
24  Wis.  522.  The  judgment  in  the  McCune  Case,  being  void  for  want  of  ju- 
risdiction over  the  defendant,  it  follows  that  no  legal  sale  could  be  made 
under  it. 

The  plaintiff  was  in  possession  of  the  20  acres  of  land,  and  had  the  legal 
title  by  virtue  of  the  judgment  of  divorce.    She  was  entitled,  therefore,  to 
the  relief  granted.    It  is  said  that  neitlier  the  evidence  nor  findings  show  that 
the  defendant,  Henry  Heady,  had  any  such  interest  in  the  sheriff ^s  certificiite 
or  in  the  land,  when  this  action  was  brought,  as  amounted  to  the  setting  up 
of  a  claim  thereto,  within  the  meaning  of  the  statute.    It  is  very  clear  that 
he  did  not,  in  his  answer,  disclaim  all  title  to  the  land  and  certificate,  and 
offer  to  give  a  release,  as  he  should  have  done  if  he  was  not  setting  up  some 
claim  thereto.     But  really  the  sheriff's  certificate  was  issued  to  him,  and,  al- 
tliough   he  assigned  it  to  his  father  just  before  the  suit  was  commenced, 
this  assignment  was  kept  secret  from  the  plaintiff  and  her  attorneys.    Besides, 
the  evidence  shows  beyond  all  controversy  that  the  sheriff's  certificate  was 
entirely  under  his  control  all  the  time.    The  circuit  court  finds  that  the  as- 
signment was  made  by  him  to  avoid  the  consequences  of  this  action,  which 
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]ie  expected  would  soon  be  brought,  and  that  conclusion  is  fully  warranted 
by  the  evidence. 

We  think  the  judgment  of  the  circuit  court  was  conect  and  must  be  af- 
firmed. 


Begg  c.  Anderson  and  others. 
Filed  October  13,  1885. 

ApPEAI/— PlWDING — EVIDKWCIC. 

The  finding  of  the  jury  in  this  cose  that  the  son.  who  was  of  the  same  name  as  his 
father,  was  the  grantee  in  the  special  guardian's  bond,  is  sustained  by  the  evidence^ 
and  the  judgment  of  lower  court  should  be  affirmed. 

Appeal  from  circuit  court,  Waukesha  county. 

D.  H.  Sumner,  for  appellant,  James  Begg.  /.  F.  F.  Platto,  A,  Cook^  and 
P.  H.  Carney,  for  respondent,  Ann  Adell  Anderson  and  others. 

Cole,  C.  J.  The  trial  court  submitted  to  the  jury  the  question  whether 
James  Begg,  the  father,  or  James  Begg,  the  son,  was  the  grantee  in  the  spe- 
cial guardian's  deed,  dated  Januaiy  6,  1866,  and  the  jury  in  effect  found  that 
the  son  was  the  grantee.  The  learned  counsel  for  the  plaintiff  insists  that 
there  is  not  a  scintilla  of  proof  to  sustain  that  finding.  Therefore  the  cir- 
cuit court  should  have  granted  the  motion  to  set  the  verdict  aside  on  the 
{ground  that  it  was  wholly  unsupported  by  the  evidence.  If  this  position  of 
counsel  is  sustained  by  the  record,  then  surely  the  verdict  should  not  stand. 
But  we  think  counsel  is  mistaken  in  saying  that  there  is  no  proof  in  the  case 
which  supports  the  verdict.  On  the  contrary,  it  seems  to  us  there  are  many 
facts  and  circumstances  appearing  in  the  evidence  which  sustain  the  finding 
of  the  jury. 

This  is  not  a  question  as  to  the  preponderance  of  testimony,  nor  even  whether 
we  w^ould  have  reached  the  same  conclusion  upon  it  that  the  jury  did,  but 
whether  the  verdict  is  so  clearly  against  the  weight  of  testimony  and  the  prob- 
abilities of  the  transaction  that  a  court  would  be  justified  in  setting  it  aside. 
Now,  it  is  undeniable  that  the  son  gave  to  the  special  guardian  his  notes  and  a 
mortgage  on  the  entire  tract  for  the  consideration  named  in  this  deed.  That 
certainly  is  one  circumstance  which  fairly  tends  to  support  the  conclusion 
that  the  son  was  the  gi*antee  in  that  conveyance.  Again,  the  son  went  into 
possession  of  the  entire  tract,  cultivated  and  improved  it,  paid  the  taxes  upon 
it,  and  treated  it  as  his  own  property  for  several  years.  In  the  report  of 
sale  made  by  the  special  guardian  to  the  probate  court  such  guardian  stated 
that  he  had  entered  into  an  agreement  with  James  lH^Qg,  Jr.,  subject  to  the 
approval  of  that  court,  to  sell  the  interest  of  his  ward,  Charles  M.  Halsey, 
to  him  upon  the  conditions  named.  It  is  also  indisputable  tliat  the  father 
presented  a  claim  against  his  son's  estate  containing  an  item  for  $1,300,  cash 
paid  to  the  special  guardian,  January  6,  1866,  at  the  request  of  his  son. 

These  facts,  and  some  others  of  less  cogency  tending  to  show  that  the  son 
was  the  grantee  in  the  deed,  were  before  the  jury  for  their  consideration.  It 
is  certainly  true  that  there  was  much  countervailing  testimony,  but  it  is  im- 
possible to  say  that  this  evidence  so  strongly  preponderates  against  the  ver- 
dict as  to  warrant  the  court  in  disturbing  it.  Fair  and  reasonable  men,  con- 
sidering and  weighing  all  the  evidence  given  on  the  trial,  might  arrive  at 
different  conclusions  upon  it.  It  may  be  true,  as  claimed  by  counsel,  that  the 
father  paid  most  of  the  consideration  for  the  entire  tract  of  land.  This  fact 
is  not  entitled  to  any  controlling  weight  in  determining  the  question  as  to 
who  was  the  grantee  of  the  guardian's  deed.  The  father  may  have  intended 
this  money  thus  paid  as  a  gift  to  his  son  at  the  time.  The  evidence  does  not 
show  that  the  father  seriously  asserted  any  claim  to  any  portion  of  this  land 
until  after  the  death  of  his  son.    It  is  a  fair  inference  from  the  testimony  that 
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he  was  willing  to  aid  his  son  in  procuring  a  farm,  and  this  friendly  disposi- 
tion on  his  part  affords  a  reasonable  explanation  of  his  conduct  in  consenting 
that  the  title  should  be  conveyed  to  his  son  by  this  guardian* s  deed.  At  all 
events  the  jury  have  found,  upon  sufficient  evidence,  that  the  son  was  the 
grantee  in  that  deed,  and  this  conclusion  disposes  of  the  case,  even  though  the 
father  paid  most  of  the  purchase  money  by  taking  up  his  son's  notes. 

Without  dwelling  longer  upon  the  testimony,  we  think  the  judgment  of  the 
circuit  court  must  be  atlirmed.    It  is  so  ordered. 


Leavitt,  Adm'x,  etc.,  t>.  Chicago  &  N.  W.  By.  Co. 

Filed  October  13,  1885. 

Nboligbnce— When  Question  of  Law. 

Whether  a  party  in  a  given  case  is  chargeable  with  negligence  is  ordinarily  for  a 
iury  to  decide,  under  proper  instruction  from  the  court  as  to  what  constitutes  ncg- 
.    ligence ;  but  in  a  clear  case,  when  the  facts  are  undisputed  or  free  from  doubt,  where 
only  one  conclusion  can  be  fairly  reached  upon  the  evidence,  the  court  may  de- 
cide, as  a  matter  of  law,  that  negligence  has  or  has  not  been  established. 

Appeal  from  circuit  court,  Walworth  county. 

/.  F.  Lyon  and  Quarles,  Spence  d-  Richards,  for  respondent,  Eva  Leavitt, 
Adm*x,  etc.  Jenkins,  Winkler  &  Smith,  for  appellant,  Chicago  &  K.  W. 
Ry.  Co. 

Cole,  C.  J.  It  is  apparent  that  the  learned  circuit  court  was  dissatisfied 
with  his  decision  on  the  motion  for  a  nonsuit.  It  is  said  the  nonsuit  was  im- 
properly set  aside,  because  (1)  no  actionable  negligence  on  the  part  of  the 
servants  of  the  defendant  was  proven  on  the  trial;  and  (2)  because  the  evi- 
dence showed  that  the  deceased  himself  was  guilty  of  negligence  which  con- 
tributed to  the  injury.  In  respect  to  these  propositions,  if  we  could  say  that 
there  was  not  sufficient  evidence  to  w^arrant  a  jury  in  finding  that  the  serv- 
ants of  the  defendant  were  guilty  of  negligence  in  the  management  of  the 
train,  or  in  any  other  matter;  or  that  the  evidence  of  carelessness  on  the  part 
of  the  deceased  was  so  clear  and  free  from  doubt  as  to  justify  us  in  deciding, 
as  a  matter  of  law,  that  he  was  guilty  of  contributory  negligence, — then  it 
would  follow  that  the  nonsuit  should  stand.  But  if  there  were  facts  and  cir- 
cumstances appearing  in  the  evidence  which  fairly  tended  to  show  negligence 
on  the  part  of  the  defendant,  and  to  rebut  any  inference  of  carelessness  on  the 
part  of  the  deceased,  then  both  questions  should  be  left  to  a  jury.  It  has  often 
been  said,  by  this  and  other  courts,  that  the  question  whether  a  pjirty  in  a 
given  case  is  chargeable  with  negligence  is  ordinarily  one  for  a  jury  to  decide, 
under  proper  instructions  from  the  court  as  to  what  constitutes  negligence. 
In  a  clear  case,  where  the  facts  are  undisputed  or  free  from  doubt,  where  only 
one  conclusion  can  fairly  be  reached  upon  the  evidence,  the  court  may  decide, 
as  a  matter  of  law,  that  negligence  has  or  has  not  been  established.  "When 
the  question  arises  upon  a  state  of  facts  on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  the  fact  of  negligence  cannot  be  determined 
until  one  or  the  other  of  those  conclusions  has  been  drawn  by  a  jury.  The 
inferences  to  be  drawn  from  the  evidence  must  either  be  certain  and  incon- 
trovertible, or  they  cannot  be  decided  upon  by  the  court.  Negligence  cannot 
be  conclusively  established  by  a  state  of  facts  upon  which  fair-minded  men 
may  well  differ."  Cooley,  0.  J.,  in  Detroit  <fe  M.  R.  Co.  v.  Van  Steinburg^ 
17  Mich.  123. 

As  there  must  be  a  new  trial  in  this  case  it  would  be  improper  for  us  to 
indicate  more  distinctly  our  views  as  to  what  facts  the  evidence  tended  to 
establish.  We  can  only  say  it  was  not  a  case  where  the  court  should  decide, 
as  a  matter  of  law,  whether  the  deceased  was  guilty  of  negligence  when  he 
was  struck  by  the  train,  or  whether  the  defendant  had  not  been  guilty  of 
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n^ligence  in  failing  to  keep  its  cattle-guard  in  suitable  condition,  or  in  the 
management  of  its  train  when  the  accident  happened.  In  his  opinion,  set- 
ting aside  the  nonsuit,  the  learned  circuit  judge  stated  that  his  attention  on 
the  motion  was  directed  solely  to  the  question  as  to  whether  the  deceased  was 
justified  in  pursuing  the  course  he  did  simply  to  save  the  cattle  from  injury, 
and  he  thought  the  effort  to  save  property  from  destruction  did  not  justify  a 
reckless  and  negligent  exposure  of  life.  But  the  learned  judge  added  that,  it 
was  the  duty  of  the  deceased  to  make  reasonable  endeavors  to  save  human 
life  on  the  train,  and  that  it  was  a  proper  question  for  the  jury  to  determine 
whether,  in  attempting  to  discharge  this  manifest  duty,  the  deceased  was  ex- 
ercising due  and  proper  care  under  the  circumstances.  It  seems  to  us  that 
the  care  exercised  by  the  deceased  at  the  time  of  the  injury,  as  well  as  the 
negligence  of  the  defendant,  were  questions  for  the  jury  upon  all  the  evi- 
dence. Tliat  being  so,  the  order  setting  aside  the  nonsuit  was  correct,  and 
must  be  affirmed.    It  is  so  ordered. 

See  Lincoln  y.  OillilaD,  24  K.  W.  Bep.    44,  and  note  U7. 


Gbugom  V,  Crugom. 

Filed  October  13, 1885. 

DrroBcs — AiiIkoitt  awd  Suppobt  op  Child  —  Poweb  of  CJourt  to  Gbaut  When  ho 
Pbovision  Made  in  Obioinal  Judgment — Wisconsin  Statute. 

The  court  has  power  to  allow  alimony  to  a  wife,  but  not  to  provide  for  the  8Ui>- 
port  of  a  child  begotten  before  marriage,  and  whose  paternity  the  husband  denies, 
Bubseqaent  to  a  judgment  of  divorce,  in  which  no  provision  was  made  in  either 
case. 

Appeal  from  circuit  court,  Milwaukee  county. 

Chapin,  Dey  &  Friend,  for  appellant,  Joseph  Crugom.  Cotzhausen,  Syl- 
vester,  Scheiher  &  Sloan,  for  respondent,  Sarah  A.  Crugom. 

Cole,  C.  J.  The  question  to  be  determined  on  this  appeal  is  fairly  stated 
in  the  brief  of  counsel  to  be  whether  the  court  has  power  to  allow  alimony 
to  the  wife  and  provide  for  the  support  of  a  child  subsequent  to  the  judgment 
of  divorce,  where  no  provision  was  made  in  either  case  in  such  judgment. 
The  appelant  obtained  a  judgment  of  divorce  from  the  bond  of  matrimony, 
on  tlie  ground  of  desertion,  in  June,  1879.  The  respondent  was  served  with 
process,  entered  an  appearance  in  the  action,  and  answered.  Judgment  was 
tinally  taken  against  her,  by  default,  either  through  some  misunderstanding 
betw<'en  her  and  her  counsel  as  to  when  the  cause  would  be  tried,  or  on  ac- 
count of  her  not  having  means  to  make  a  defense.  She  states  in  her  peti- 
tion that  she  was  not  aware  a  divorce  had  been  granted  until  the  month  of 
October,  1881,  when  she  engaged  counsel  to  take  steps  to  secure  for  her  proper 
alimony.  But  her  application  to  the  court  for  that  purpose  vfds  not  actually 
made  until  November,  1884.  The  important  question,  therefore,  in  the  cjise 
is  wlif»tlier,  under  the  circumstances,  the  court  had  power  to  modify  its  judg- 
ment and  make  an  allowance  for  her  support.  The  question  is  a  new  one  in 
this  court,  and  but  little  aid  can  be  derived  from  the  decision  in  other  states 
owing  to  the  great  dissimilarity  in  their  statutes  regulating  the  subject  of 
divorfo  and  giving  alimony.  The  question  must  depend  for  its  solution  upon 
the  construction  of  our  own  statute  and  the  decisions  which  have  been  made 
under  it.  IC  the  judgment  of  divorce  had  allotted  alimony  to  the  wife,  or  pro- 
vided for  the  support  of  the  child,  it  is  clear  the  judgment  in  that  regard 
might  be  subsequently  modified  or  changed.  This  is  the  express  language  of 
the  statute,  (section  2369,)  and  such  is  the  doctrine  of  our  adjudications  where 
the  question  has  arisen.  Helden  v.  Helden,  7  Wis.  296;  S.  C.  11  Wis.  554; 
Bacon  v.  Bacon,  84  Wis.  594;  Campbell  v.  Cainpbell,  37  Wis.  207;  Hopkins 
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V.  Hopkins,  40  Wis.  462;  and  Cook  v.  Cook,  56  Wis.  195;  S.  C.  14  N.  W.  Kep. 
83,  443.  It  is  said  in  substance  by  the  chief  justice  in  Campbell  v.  Campbell 
that  the  statute  proceeds  upon  the  natural  duty  of  thB  husband  to  support 
the  wife  after,  as  well  as  before,  divorce,  and  that  it  should  be  liberally  con- 
strued to  enforce  that  duty.  But  if  the  suit  of  divorce  passes  to  judgment 
before  alimony  is  awarded,  will  an  application  for  it  subsequently  come  too 
late?  It  is  diflacult  to  see  any  valid  reason  for  holding  that  it  would,  under 
the  provisions  of  the  statute.  Mr.  Justice  Taylor,  in  Cook  v.  Cook,  says: 
"The  power  of  the  court  to  award  alimony  to  a  wife  in  a  divorce  suit  does 
not  depend  on  the  fact  that  some  alimony  was  awarded  at  the  time  the  judg- 
ment for  divorce  was  granted.  The  fact  that  no  alimony  was  then  awarded 
by  the  court  is  no  bar  to  its  being  afterwards  awarded. "  56  Wis.  220,  and  14 
K.  W.  Rep.  33,  443.  Of  course,  these  remarks  have  no  reference  to  a  case 
where  the  question  of  alimony  was  tried  in  the  divorce  cause  and  denied.  It 
may  well  be  the  law,  even  under  our  statute,  if  that  issue  were  once  tried  and 
decided  it  would  be  res  adjudicata  for  all  time.  It  is  so  held  in  Kamp  v, 
Kamp,  59  N.  Y.  212,  and  Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456.  But  we 
do  not  understand  that  the  court,  when  it  granted  the  divorce,  adjudicated 
that  the  respondent  was  not  entitled  to  alimony,  so  that  question  was  left  un- 
decided. Her  answer  is  not  in  the  record,  and  we  do  not  know  what  it  con- 
tained. We  presume  it  made  no  claim  to  alimony,  but  resisted  the  divorce  on 
the  merits;  for  the  appellant  says  in  his  affidavit  which  was  used  on  the 
hearing  below  "that,  from  the  time  of  the  commencement  of  this  action  to 
the  time  of  judgment,  the  petitioner  never  made  any  claim  or  demand  upon 
the  deponent  for  alimony,  suit  money,  or  other  allowance  for  herself,  nor  for 
any  allowance  for  any  child  or  children  whatsoever."  And,  as  we  have  said, 
the  judgment  is  silent  as  to  alimony.  Under  these  circumstances  we  feel 
warranted  in  assuming  that  the  question  of  alimony  has  never  been  passed 
upon  nor  considered  by  the  court.  So  the  question  returns,  does  the  applica- 
tion for  it  now  made  come  too  late? 

The  tendency  of  the  decisions  to  which  we  have  referred  clearly  is  that  the 
court  has  the  statutory  power  to  award  alimony  though  the  judgment  for  di- 
vorce, long  since  rendered,  does  not  mention  it.  '  For  it  is  conceded,  if  only 
one  dollar  alimony  had  been  given  in  the  Grst  instance  the  court  would  have 
the  power  "to  revise  and  alter  such  judgment  respecting  the  amount,"  and 
make  such  judgment  in  regard  thereto  as  it  might  have  made  in  the  original 
action. 

It  appears  from  the  respondent's  petition  that  she  had  a  female  child  prior 
to  her  maniage  with  the  appellant.  This  child,  she  states,  was  begotten  by 
the  appellant;  that  he  recognized  its  paternity,  and  treated  it  in  all  respects  as 
his  own  child  after  the  marriage.  All  this  is  denied  by  the  appellant.  The 
learned  circuit  court  ordered  that  the  cause  be  placed  on  the  calendar  for  a  hear- 
ing as  to  the  amount  of  alimony  to  be  allowed  the  respondent;  and  for  tho 
purpose  of  taking  proofs  as  to  whether  the . appellant  is  the  fatiier  of  the  chiM, 
admitted  its  paternity,  and  recognized  and  treated  it  as  his  own,  after  mar- 
riage, in  order  to  determine  the  proper  allowance  for  the  support  of  the  child 
in  case  it  should  be  found  that  the  appellant  was  its  father,  and  had  recog- 
nized its  paternity.  This  last  branch  of  the  order  we  deem  erroneous.  Wo 
think  it  was  improper,  on  this  application  for  alimony,  to  go  into  an  inquiry 
as  to  the  paternity  of  the  child.  The  statute  makes  ample  provision  for  as- 
certaining the  paternity  of  a  bastard,  and  the  parties  should  be  left  to  that 
remedy.  Xo  provision  should  be  nuule  on  this  application  for  the  support  of 
the  child. 

The  last  branch  of  the  order  is  therefore  reversed;  the  rest  of  the  order  i» 
affirmed,  with  costs  against  the  appellant.    It  is  so  ordered. 
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JoHNsoN  V.  County  of  Waukesha. 

Filed  October  13,  1885. 

1.  Criminal  Law— -"  Vagrant/s  "  and  "  Tramps  "—Statutory  Construction. 

To  be  a  *'  tramp  "  is  a  felony ;  to  be  a  '*  vagrant,"  a  misdemeanor ;  yet  all  tramps 
are  also  vn grants. 

2.  Same — Jus-tick  of  Peace — Jurisdiction. 

A  justice  of  the  peaco  has  jurisdiction  to  try  and  punish  vagrants,  and  when  a 
va.^rant  who  is  also  a  tramp  is  hrouj;ht  before  iiim  for  trial,  such  justice  has  it  ia 
bis  discretion  to  bind  him  over  to  court  to  auswer  to  the  higher  onense,  or  he  may 
proceeii  with  the  trial  and  punish  him  for  the  lower  offense  of  vagrancy. 

3.  Same — "Tramp"  Law — Constitl'tionality. 

Tne  constitutionality  of  the  '*  tramp  law,"  discussed,  but  not  decided. 

Appeal  from  circuit  court,  "Waukesha  county. 

E,  W.Chafln  and  Warham  Farkst  for  respondent,  David  Johnson.  W.  H. 
Thomas  and  Hailbut  &  Jiobinson,  for  appellant.  County  of  Waukesha. 

Taylou,  J.  The  respondent  presented  a  claim  to  the  board  of  supervisors 
of  the  appellant  county  for  services  as  marshal  of  the  village  of  Waukesha,  in 
said  county,  for  serving  process  and  other  services  in  28  criminal  actions,  all 
of  wliich  were  tried  by  a  justice  of  the  peace  of  said  village  or  of  the  town  of 
Waukesha.  The  charge  against  the  defendant  in  each  case  was  vagrancy, 
and  they  were  all  actions  under  section  154^3,  Rev.  St.  1878.  The  claim  of 
the  respondent  was  disallowed  by  the  board  of  supervisors,  and  he  appealed 
from  tlie  order  of  the  board  disallowing  the  claim  to  the  circuit  court  of  the 
county  of  Waukesha. 

Before  the  trial  In  that  court  tlie  county  filed  an  answer  to  the  claim  of  the 
respondent.  The  answer  sets  out  at  considerable  length  that  all  the  actions, 
in  which  the  services  were  performed,  and  for  which  services  the  respondent 
presented  his  claim  to  the  board  of  supervisors,  were  actions  brought  under 
the  provisions  of  said  section  1543,  Rev.  St. 

The  answer  further  alleges  that  the  complaint  in  each  of  the  said  cases  was 
made  by  the  respondent,  and  that  at  the  time  of  making  said  complaints  he 
knew  that  the  persons  proceeded  against  as  vagrants  under  said  section  1543 
were  not  actual  inhabitants  of  either  the  town  or  the  village  of  Waukesha, 
and  that  they  were  a  class  of  vagrants  which  the  statute  defines  as  "tramps;" 
that,  being  "tramps,''  a  justice  of  the  justice  had  no  jurisdiction  to  issue  a 
wjurant  either  for  their  arrest  or  trial;  and  that  such  complaints  so  made  by 
the  respondent  were  false,  and  were  made  for  the  purpose  of  founding  thereon 
claims  for  services  against  the  county  under  color  of  law  when  no  right  to 
perform  such  services  existed. 

The  answer  further  charges  that  when  the  respondent  made  the  several 
complaints  in  said  actions,  he  knew  that  the  persons  proceeded  against  were 
not  actual  inhabitants  of  the  town  or  village  of  Waukesha;  and  that  he  fraud- 
ulently, and  with  intent  to  cheat  said  county  out  of  the  amount  of  his  said 
several  bills  for  services,  entered  said  complaints  under  said  section  1543,  in- 
stead of  under  chapter  342,  Laws  of  1883,  which  chapter  governed  the  pro- 
ceedings against  that  class  of  persons  to  which  the  parties  complained  of 
belonged. 

The  answer  further  charges  an  unlawful  conspiracy  between  the  respondent 
and  the  several  justices  of  the  peace  whose  names  appear  in  said  complaints,. 
in  substance  that  they  would  ignore  entirely  the  provisions  of  chapter  342,. 
Laws  1883,  and  proceed  against  all  vagrants  found  in  said  town  or  village- 
of  Waukesha  as  thougli  said  chapter  342,  Laws  1883,  had  not  been  enacted;, 
that  this  conspiracy  wjis  entered  into  for  the  pui-pose  of  unlawfully  increasing 
the  emoluments  of  their  respective  offices;  and  that,  in  pursuance  of  their 
conspiracy,  the  respondent  arrested  all  "tramps"  foiin'l  within  said  town  or- 
villi4ge  under  the  provisions  of  said  section  1543,  Rev.  St.,  without  stating  iix 
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the  complaint  any  facts  which  would  take  the  case  out  of  the  provisions  of  said 
section,  and  bring  them  within  the  provisions  of  chapter  342,  Laws  1883, 
and  so  oust  the  said  justices  of  any  jurisdiction  to  arrest  or  try  the  persons 
80  complained  of. 

It  is  not  claimed  by  either  party  upon  this  appeal  that  section  1543,  Eev.  St., 
is  repealed,  but  on  the  part  of  the  appellant  it  is  claimed  that  by  virtue  of 
chapters  188,  Laws  1879;  342,  Laws  1883,  and  chapter  333,  Laws  1885,  cer- 
tain persons  who  are  vagrants  within  the  provisions  of  said  section  1543  may 
also  be  "tramps, "  within  the  law  above  referred  to,  and  that  when  they  are  not 
only  vagrants,  but  also  "tramps,"  within  the  meaning  of  the  statutes  above 
cited,  then  the  officers  of  the  law  have  no  authority  to  proceed  against  them 
as  mere  vagrants  on  complaint  before  a  justice  of  the  peace;  but  they  must 
proceed  by  complaint  before  the  officers  mentioned  in  said  chapters,  and  in  no 
other  way.  That  to  proceed  against  them  in  a  j  ustice's  court  for  the  mere  of- 
fense of  vagrancy  is  an  unlawful  evasion  of  the  law,  and  an  officer  who  makes 
a  complaint  against  such  person  for  vagrancy  before  a  justice  of  the  peace, 
with  knowledge  that  such  vagrant  is  also  a  "tramp,"  as  defined  by  the  law, 
does  an  unlawful  act,  and  ought  not  to  be  permitted  to  recover  for  his  serv- 
ices for  serving  process  or  performing  any  other  service  in  such  action. 

Chapter  188,  Laws  1879,  was  probably  repealed  by  implication  by  the  en- 
actment of  chapter  342,  Laws  1883;  and  chapter  333,  Laws  1885,  simply 
amends  section  4,  c.  342,  Laws  1883,  by  giving  police  justices  of  incorporated 
villages  power  to  issue  process  for  the  arrest  of  "tramps,"  and  take  their  ex- 
amination and  hold  to  bail  or  commit  for  triaL  Section  1,  c.  342,  Laws  1883, 
makes  every  male  person  over  16  years  old,  who  is  a  vagrant  within  the 
meaning  of  section  1543,  Kev.  St.,  a  "tramp,"  if  he  be  without  visible  means 
of  support  and  be  found  and  arrested  in  any  town,  city,  or  village  of  this 
state,  in  w^hich  he  is  not  at  the  time  an  actual  inhabitant;  or  if  any  male  va- 
grant, within  the  meaning  of  said  section  1543,  over  16  years  old,  be  found 
drunk  and  disorderly,  whether  he  be  an  inhabitant  or  not  of  the  town,  city, 
or  village  in  which  he  is  arrested,  is  also  made  a  "tramp"  by  this  act.  On 
conviction  of  being  a  "tramp"  the  act  provides  that  he  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  15  days,  during  which  impris- 
onment liis  food  and  daily  drink  shall  be  bread  and  water  only,  or  by  impris- 
onment in  the  staters  prison  not  exceeding  one  year;  except  that  in  counties 
having  work-houses,  commitment  may  be  made  to  such  work-house  in  the 
discretion  of  the  court.  All  jurisdiction  to  issue  warrants  for  the  arrest  of 
"tramps,"  or  to  tiike  their  examination,  or  hold  them  to  bail  for  trial,  or  to 
try  them,  is  taken  away  from  the  justices  of  the  peace. 

The  power  to  try  such  offense  is  conferred  upon  the  several  county  courts, 
municipal  courts,  and  circuit  courts  of  the  state,  and  by  the  amendment  of 
1885  the  power  to  apprehend  and  take  the  examinations  of  such  offenders  is 
conferred  upon  the  police  justices  of  the  incorporated  villages  of  the  state. 
It  will  be  seen  by  an  examination  of  these  statutes  that  section  1543,  Rev.  St., 
is  not  repealed  by  the  act  of  1883  as  amended  by  the  act  of  1885,  and  there 
is  no  doubt,  therefore,  of  the  power  of  a  justice  of  the  peace  to  issue  his 
warrant  for  the  arrest  of  a  peraon  upon  a  complaint  showing  that  he  is  a 
vagrant  within  the  meaning  of  section  1543,  Kev.  St. ;  nor  of  his  power  to  try 
the  person  arrested  upon  such  complaint,  and,  if  found  guilty,  to  sentence  him 
to  confinement  in  the  county  jail  not  exceeding  90  days.  See  sections  1546, 
4739, 4759,  liev.  St.  If  upon  such  trial  the  evidence  should  show  that  the 
accused  was  probably  guilty  of  being  a  "tramp"  as  well  as  a  vagrant,  the 
justice  might,  if  he  thought  the  defendant  ought  to  be  put  upon  his  trial  for 
the  higher  offense  of  being  a  "tramp,"  stop  his  proceedings  and  bind  him  over, 
or  commit  him  to  jail  to  answer  to  the  court  having  jurisdiction  to  try  him 
for  such  offeuse.  Section  4678,  Rev.  St.  The  statute  seems  to  leave  it  to  the 
discretion  of  the  justice  whether  he  will  proceed  with  the  trial  or  stop  pro- 
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ceedings  and  bind  him  over  to  answer  to  the  court  having  jurisdiction  of  the 
higher  offense.  The  question  whether  he  will  proceed  with  the  trial  or  bind 
him  over  to  stand  trial  for  the  higher  offense  is  wholly  addressed  to  the  dis- 
cretion of  the  justice,  and  I  know  of  no  way  in  which  any  other  court  oould 
interfere  to  compel  the  justice  to  suspend  the  trial  and  hold  the  accused  to 
bail  for  the  higher  offense. 

The  learned  counsel  for  the  county  seems  to  have  comprehended  the  diffi- 
culty of  defending  against  the  claim  of  the  plaintiff,  because  he  could  not  but 
admit  that  the  justice  had  jurisdiction  to  try  all  the  cases  upon  the  complaints 
made  before  him,  and  that,  therefore,  the  services  of  the  mai-shal  in  the  sev- 
eral cases  would  be  legal  charges  against  the  county;  and  in  order  to  avoid 
this  conclusion,  he  set  up,  in  the  answer  of  the  county,  an  unlawful  conspir- 
acy between  the  marahal  and  the  justices  of  the  peace  of  the  village  and  town 
to  enhance  their  official  emoluments,  and  make  unlawful  bills  for  services 
against  the  county,  by  prosecuting  the  persons  complained  of  for  the  lesser 
offense  of  vagrancy,  in  the  justice  court,  with  full  knowledge  that  such  per- 
sons were  guilty  of  being  "tramps,"  under  the  provisions  of  said  chapter  342, 
Laws  1883,  of  which  offense  the  justices  had  no  jurisdiction.  While  we  are 
not  satisfied  that  the  expense  to  the  county  would  have  been  any  less  had  the 
marshal  proceeded  against  the  accused  under  chapter  342.  Laws  1883,  and 
are  inclined  to  think  the  expenses  in  that  case  would  have  been  greatly 
enhanced,  we  do  not  determine  the  question  whether  the  county  could  defend 
against  the  claims  of  the  marshal,  as  well  as  those  of  the  justices,  if  it  had 
been  satisfactorily  proven  that  there  had  been  such  a  conspiracy  as  charged 
in  the  answer. 

.  We  think  the  learned  circuit  judge  was  right  in  stating  to  the  jury  that 
there  was  not  sufficient  evidence  in  the  case  to  sustain  such  charge,  and  the 
question  of  a  fraudulent  conspiracy  to  accumulate  unlawful  bills  against  the 
county  being  out  of  the  case,  the  respondent  was  entitled  to  recover  for  his 
services  against  the  county. 

The  evidence  on  the  trial  shows  that  the  officers  in  Waukesha  county  who 
were  charged  with  the  duty  of  enforcing  the  tramp  law  of  1883  had  such 
grave  doubts  as  to  its  constitutionality,  and  the  policy  of  enforcing  it,  that 
they  refused  to  act  under  it,  and  in  consequence  of  such  refusal,  proceedings 
were  commenced  against  the  persons  named  in  the  several  actions  as  vagrants, 
wlien  it  was  probably  known,  both  by  the  marshal  and  the  justices  who  tried 
the  cases,  that  at  least  a  portion  of  them  might  have  been  properly  tried  for 
the  liiglier  offense  of  being  a  "tramp"  instead  of  a  common  vagrant.  The 
fact  tiiat  the  officers  charged  with  the  execution  of  the  tramp  law  refused  to 
execute  it  was  a  sufficient  justification  to  the  marshal  and  the  justices  to 
prose,  ute  these  men  as  vagrants,  rather  than  permit  them  to  escape  all  pun- 
isiiiiH'nt. 

Ill  the  view  we  have  taken  of  this  case  it  becomes  necessary  to  determine 
whf^ther  tlieact  of  1883,  known  as  the  "Tramp  Law,"  is  constitutional  or  not. 
We  are  constrained  to  say,  however,  that  a  law  which  makes  a  misdemeanor, 
punisliable  as  offenses  of  that  kind  are  ordinarily  punished,  a  felony  if  the 
person  guilty  of  the  misdemeanor  steps  beyond  the  line  of  the  town,  city, 
or  village  of  which  he  is  an  inhabitant  for  any  purpose,  and  inflicts  punish- 
ment by  imprisonment  in  the  state  prison,  or,  if  imprisoned  in  the  county 
jail,  restricts  his  diet  to  bread  and  water  only,  is  a  harsh  restriction  upon  the 
right  of  even  a  vagrant  to  travel  beyond  the  limits  of  the  place  of  his  actual 
re^sidence;  and  it  is  not  certain,  by  any  means,  that  the  punishment  by  impris- 
onment in  the  county  jail  for  15  days,  upon  a  diet  of  bread  and  water  alone,  is 
not  a  violation  of  S3ction  6  of  article  1  of  the  constitution  of  the  state,  which 
prohibits  the  infliction  of  "cruel  and  unusual  punishments."  The  punishment 
is  certainly  unusual,  if  not  cruel.  The  act  is  also  subject  to  criticism  for 
its  attempt  to  confer  upon  the  several  county  courts  of  the  state,  which  have 
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only  probate  jurisdiction,  the  power  to  try  persons  charged  with  this  peculiar 
offense;  such  courts  having  no  power  to  summon  and  impanel  a  jury  for  the 
trial  of  criminal  actions  as  other  courts  having  criminal  jurisdiction,  and  :ia 
a  consequence,  in  every  trial  of  such  action  in  the  county  court,  the  jury 
would  necessarily  be  summoned  by  the  sheriff  upon  his  own  selection  from 
the  county  at  large.  Very  mucli  that  was  said  by  the  late  Chief  Justice 
Dixon,  in  Dtirkee  v.  Janesvllle,  28  Wis.  464,  would  be  equally  applicable  to 
the  "tramp"  law.  We  do  not  think  the  constitutionality  of  the  act  is  fairly 
before  us  in  this  case,  and  do  not,  therefore,  decide  that  question. 
The  judgment  of  the  circuit  court  is  affirmed. 


Patterson  v.  Wright. 
Filed  October  13,  1886. 

1.  Fbaudulent  Reprksentations—Reliep  AGAr.iST.  WHEN  Granted. 

The  represeiuations,  to  be  fraiululeiit,  must  relate  to  a  present  or  past  state  of 
facts,  and  relief  as  for  deceit  oannot  be  obtahied  for  the  non-perfoniiauce  of  a 
promise,  or  of  other  statenient-j  looking  to  the  future. 

2.  Negotiable  lNSTRa.MENT3 — Promirsoey  Xotrs — Notice. 

Where  there  is  fraud  in  a  transaction  fonning  the  basis  of  consideration  for  a 
promissory  note,  knowledge  that  anotlier  note  given  for  the  sanje  consideration 
was  due,  or  that  interest  on  tlie  notes  remained  unpaid,  is  not  such  notice  as  to  af- 
fect the  bona  fides  of  the  party  purcliasiiig  the  notes. 

Appeal  from  circuit  court,  Milwaukee  county. 

Johnson,  liiehrock  ct-  Halaey,  for  respondent,  John  Q.  Patterson.    Adolph 
Herdegen,  for  appellant,  Edward  Wright. 

Orton,  J.  The  respondent,  the  plaintiff  in  the  circuit  court,  dechired  upon 
two  promissory  notes  given  by  the  defendant  to  one  L.  D.  Sawyer,  April  1, 
1868,  to  become  due  April  1,  1878,— one  for  $1,500  and  the  other  for  $1,000, 
interest  payable  annually, — and  it  is  alleged  that  said  notes  were  transferred 
to  him  before  due  and  for  value.  The  answer  denies  the  transfer  of  the  notes 
before  due,  for  value,  and  alh»ges  in  substance  that  in  the  year  1865  he,  the 
defendant,  and  said  Sawyer  jointly  owned  a  mill,  which  was  insured  for 
S6,000,  and  afterwards,  in  August,  18G6,  it  was  burned  up,  and  the  balance 
of  the  insurance  money  due  the  firm,  after  paying  certain  liens,  was  the  sum 
of  $2,640,  which  said  Sawyer  rec^^ived  and  applied  to  his  own  use.  The  mill 
was  rebuilt,  and  the  defendant  purchased  of  Sawyer  his  undivided  one-half 
thereof  and  his  interest  in  the  partnership  for  $3,000,  and  gave  him  tlierefor 
the  two  notes'in  suit  and  another  note  for  $500,  which  was  overdue  when  the 
plaintiff  bought  the  notes  in  suit,  and  Sawyer  has  never  paid  the  $2,640,  or 
any  part  thereof,  and  the  defendant  claims  that  that  sum  is  now  due,  together 
with  interest,  and  also  alleges  an  offset  for  goods  sold  and  delivered  to  said 
Sawyer  of  $500.  The  answer  then  alleges  that  said  $2,640,  or  the  promise  to 
pay  the  same,  was  a  part  of  the  consideration  of  said  notes,  and  that  such 
promise  was  a  fraudulent  representation  upon  which  the  notes  were  obtained, 
and  claims  that  said  notes  are  subject  to  such  equity.  On  the  trial  the  plain- 
tiff proved  that  he  purchased  said  notes  before  due  and  paid  value  therefor. 
The  defendant  made  repeated  offers  to  prove  the  original  transaction  between 
himself  and  said  Sawyer,  .which  were  denied  by  the  court  on  objection  on  tlie 
ground  that  the  defendant  must  first  show  that  the  notes  were  transferred 
after  due  or  for  no  value,  which  lie  failed  to  do.  He  then  made  an  effort  to 
prove  the  plaintiff's  knowledge  of  such  transaction,  and  in  part  by  the  testi- 
mony of  his  attorneys,  which  last  testimony  was  ruled  out  as  being  privileged 
and  betraying  confidence.  There  was  no  evidence  that  the  plaintiff  had  such 
knowledge.  He  then  sought  to  show  that  the  plaintiff  became  the  owner  of 
the  $500  note  also,  which  was  overdue,  as  notice  of  the  dishonor  of  the  notes 
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in  suit.  He  failed  to  show  this,  but  did  sliow  tliat  the  phiintiff  once  had  said 
note  in  his  hands,  for  collection  merely. 

This  statement  presents  the  wliole  case,  and  suj^gests  the  alleged  errors. 
The  jury  was  instructed  that  the  plaintiff  was  tlie  bona  Jide  holder  ot  the  notes, 
and  entitled  to  a  verdict  for  the  amount  thereof,  witii  interest.  There  are 
numerous  exceptions  and  many  points  made  and  argued  in  the  brief  of  the 
learned  counsel  of  the  appellant,  but  the  only  questions  of  any  importance 
are — First,  whether  the  transactions  alleged  were  fraudulent,  or  affected  the 
character  or  inherent  quality  of  the  notes  as  commercial  paper,  and  raised 
any  equities  as  against  the  plaintiff,  even  if  he  had  knowledge  of  them.  Ac- 
cording to  the  answer,  reasonably  construed,  the  defendant's  claim  against 
Sawyer  was  a  mere  money  demand  for  one-half  of  the  $2,640,  and,  if  anything 
affecting  this  suit,  was  a  mere  set-off.  Sawyer's  promise  to  pay  it,  or  failure 
to  do  80,  was  no  fraud.  "The  representation  must  relate  to  a  present  or  past 
state  of  facts,  and  relief  as  for  deceit  cannot  be  obtained  for  the  non-perform- 
ance of  a  promise  or  of  other  statements  looking  to  the  future."  Bigelow, 
Fraud,  11, 12,  and  notes;  Morrison  v.  Koch^  32  Wis.  254;  Fenwick  v.  Grimes ^ 
5  Cranch,  C.  C.  439.  This  is  an  elementary  principle,  and  many  citations  are 
unnecessary.  Sawyer  failed  to  perform  his  promise  to  pay  the  defendant  his 
share  of  the  $2,640,  and  he  can  enforce  the  demand  by  suit  at  anytime,  or  he 
can  make  it  a  set-off  against  these  notes,  if  they  w^ere  transferred  after  ma- 
turity. Second.  Whether  the  plaintiff  had  knowledge  of  any  infirmity  in  the 
notes,  by  having  in  his  hands  for  collection  the  $500  note  which  wjw  over- 
due, or  by  the  failure  to  pay  interest  on  the  notes  when  due.  This  question 
is,  in  effect,  already  answered  by  the  fact  that  the  answer  alleges  no  fraud 
which  could  affect  the  notes,  but  only  alleges  a  set-off.  But,  conceding  that 
there  was  fraud  in.the  transaction,  the  fact  that  another  note  given  for  the 
same  consideration  was  due,  or  that  interest  on  the  notes  remained  unpaid, 
is  no  such  notice  as  to  affect  the  bona  fides  of  the  plaintiff's  purchase  of  the 
notes  in  suit.  Boss  v.  Hewitt,  15  Wis.  2(30;  Kelley  v.  Whitney,  45  Wis.  110. 
Third.  Whether  the  knowledge  of  the  plaintiff  of  the  existence  of  these  set- 
offs when  he  purchased  the  notes  made  them  good  against  the  notes  in  his 
hands.  Set-offs  are  entirely  regulated  by  statute  in  actions  at  law,  and  are 
not  equities  which  can  be  enforced  against  a  bona  fide  holder  of  commercial 
paper  having  knowledge  of  them.  Daniel,  Xeg.  Inst.  §§  14-35,  1437.  Set-off 
was  unknown  to  the  common  law,  and  is  entirely  a  subject  of  statutory  juris- 
prudence. Id.  §§  1422,  1427.  By  our  statute  (section  4258,  cl.  6)  set-off 
may  be  allowed  against  such  paper  when  transferred  after  it  became  due, 
clearly  excluding  them  if  transferred  before  due,  by  a  familiar  rule.  This 
disposes  of  other  questions  raised  on  the  hypothesis  that  the  transactions  out 
of  which  these  notes  arose  were  fraud  uent. 

The  exclusion  of  all  evidence  tending  to  show  knowledj^e  of  the  plaintiff  of 
such  transactions,  without  first  proving  that  the  notos  were  transferred  after 
due  or  without  value,  was  proper.  The  circuit  court  properly  directed  a  ver- 
dict for  the  plaintiff. 

The  judgment  of  the  circuit  court  is  affirmed. 


BoABD  OF  Sup'bs  OF  CouNTY  OF  MILWAUKEE  V.  Pabst  and  otliers. 

Filed  October  13,  1885. 

PLX.\Diira  AND  Practice — Final  Judgment — Appeal. 

There  ia  no  final  judgment,  from  which  an  appeal  can  be  taken,  until  the  judg- 
mait  is  actually  rendered  and  entered  ui^on  the  findings,  and  the  costs  taxed  and 
inserted  therein. 
Same— Exception — Extension  of  Time  of  Filing. 

The  trial  court  can,  under  the  statute,  (section  2331,)  on  motion  and  good  cause 
shown,  extend  the  time  of  filing  exceptions  to  the  findings. 


Digitized  by 


Google 


12  THE  NORTHWESTERN  REPORTER.  [Wifl. 

8.  Same— DiscBEnoN  of  Court— Abube  of. 

It  is  not  an  abuse  of  discretion  in  the  court  to  permit  an  extension  of  time  for 
filing  exceptions  to  a  finding  of  the  court,  where  it  appears  that  there  was  a  mis- 
understanding or  sickness  preventing  the  appeal  being  taken  within  the  proper 
time. 

Appeal  from  circuit  court,  Milwaukee  county. 

W.  C.  Williams,  for  respondent,  Board  of  Sup'rs,  County  of  Milwaukee. 
CotzJiausen,  Sylvesterp  8cheiher  &  Sloan,  for  appellants,  Trederick  Pabst  and 
others. 

Orton,  J.  Judgment  in  this  case  was  entered  and  docketed  in  favor  of  the 
appellants,  the  defendants  in  the  circuit  court,  and  against  the  respondent, 
the  plaintiff  in  said  court,  and  notice  thereof  served  on  the  fifteenth  day  of 
June,  1883,  but  was  so  entered  as  of  the  fifth  day  of  October,  1882.  The  cause 
had  been  tried,  and  was  finally  decided  on  tlie  seventh  day  of  May,  1883,  and 
the  findings  of  fact  and  conclusions  of  law  were  filed  on  that  day,  and  judg- 
ment was  entered  by  the  clerk  on  the  same  and  docketed,  as  aforesaid,  on  the 
fifteenth  day  of  June,  1883.  The  notice  of  the  entry  of  said  judgment  served 
upon  the  district  attorney  states  that  the  judgment  was  entered  on  the  fifth 
day  of  October,  1882,  and  docketed  June  15,  1883.  An  appeal  was  taken  to 
this  court  from  said  judgment,  June  15,  1885.  The  exceptions  on  the  trial 
were  noted  by  the  reporter  according  to  a  rule  and  the  practice  of  said  court 
when  objections  were  sustained  or  overruled,  but  no  formal  exceptions  were 
taken  by  counsel  otherwise,  and  no  exceptions  were  filed  to  the  findings 
and  conclusions  of  law.  On  the  twenty-first  day  of  May,  1885,  a  rule  was  ob- 
tained by  the  plaintiff  and  appellant,  returnable  on  the  twenty-third  day  of  the 
same  month,  that  the  defendants  and  respondents  show  cause  why  the  time  of 
filing  exceptions  to  the  findings  and  conclusions  of  law  should  not  be  extended 
BO  as  to  include  the  date  of  the  hearing  and  decision  of  the  rule,  and  why  the 
exceptions  to  the  findings  and  conclusions  of  law  served  with  the  rule  should 
not  be  ordered  filed,  and  why  the  time  for  serving  a  bill  of  exceptions  should 
not  be  extended  to  include  the  time  of  the  hearing  and  disposition  of  the  rule, 
and  why  the  bill  of  exceptions  served  at  the  time  and  with  the  rule  should  not 
be  settled  and  signed,  and  such  service  declared  a  sufficient  service  thereof, 
and  be  ordered  filed  as  the  bill  of  exceptions  in  the  cause.  This  rule  was  or- 
dered served  at  least  one  day  before  the  hearing  thereof.  The  rule  having 
been  heard  on  affidavits  showing  excusable  delay,  by  inadvertence,  m:sapi)re- 
hension,  and  sickness,  an  order  was  made  on  the  sixth  day  of  June,  1885,  that 
the  time  for  filing  said  exceptions  be  extended  so  as  to  include  the  tenth  day 
of  June,  1885,  and  that  the  exceptions  so  served  with  the  rule  be  filed,  and 
that  tlie  time  of  serving  the  bill  of  exceptions  be  extended  so  as  to  include 
said  day,  and  that  the  service  of  the  bill  of  exceptions  with  the  rule,  as  afore- 
said, be  declared  sufficient  service,  and  that  the  defendants  have  until  the  thir- 
teenth day  of  June,  1885,  to  serve  amendments  thereto,  and  that  the  bill  of 
exceptions  be  settled  and  signed  on  the  fifteenth  day  of  June,  1885.  From 
this  order  the  defendants  have  appealed  to  this  court. 

The  objections  thereto  urged  in  this  court  are:  (1)  That  the  appeal  from  the 
judgment  in  the  cause  was  not  taken  within  the  time  prescribed  by  law.  The 
judgment  was  actually  rendered,  and  entered  so  as  to  allow  an  appeal  there- 
from on  the  fifteenth  day  of  June,  1883.  The  notice  of  the  entry  of  such 
judgment  served  on  the  district  attorney  erroneously  states  that  it  was  so 
entered  on  the  fifth  day  of  October,  1882.  What  effect  the  rendition  of  the 
judgment  on  the  fifteenth  day  of  June,  1883,  as  o/the  fifth  day  of  October, 
1882,  may  have  upon  the  rights  of  the  parties,  or  anyone  else,  if  any,  it  is  not 
necessary  to  inquire;  for  it  is  certain  that  there  was  no  judgment  to  appeal 
from  until  it  was  actually  rendered  and  entered  upon  the  findings  on  the  fif- 
teenth day  of  June,  1883,  and  the  costs  taxed  and  inserted  therein.  Bone-- 
steel  V.  Bonesteel,  80  AVis.  151 ;  Cord  v.  Southwell,  15  Wis.  211 ;  Smith  v.  Hart, 
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44  Wis.  230;  Andrews  v.  Welchy  47  Wis.  132;  S.  C.  2  N.  W.  Rep.  98;  HaseU 
tine  V.  Simpson,  61  Wis.  427;  S.  C.  21  N.  W.  Rep.  299,  802.  The  appeal  and 
the  time  of  signing  the  bill  of  exceptions  were  within  the  two  years  prescribed 
by  the  statute.  (2)  Objection  is  that  the  court  could  not  extend  the  time  of  fil- 
ing the  exceptions.  The  statute  (section  2881,  Rev.  St.)  authorizing  the  court 
on  motion  and  good  cause  shown,  in  discretion  and  upon  terms,  to  allow  any 
proceeding  to  be  taken  after  the  time  limited  by  the  statute,  has  but  one  excep- 
tion, and  that  is  for  an  appeal.  Exceptions  to  the  findings  may  therefore  be 
allowed  to  be  filed  after  the  time  fixed  therefor  by  the  statute.  OttilUe  v. 
Waechter,  83  Wis.  252 ;  Wisconsin  JR,  Imp.  Co,  v.  Lyons,  30  Wis.  61.  So  a  bill 
of  exceptions  may  be  allowed  to  be  settled  after  the  time  has  expired.  Kelly 
V.  Fond  du  Lac,  29  Wis.  439;  Pellage  v.  Pellage,  32  Wis.  136;  Wood  v.  BlytTie, 
42  Wis.  300.  (3)  Objection  is  that  the  circuit  court  abused  its  discretion  in 
so  allowing  the  exceptions  to  be  filed  and  the  bill  of  exceptions  to  be  settled 
after  the  time  had  expired.  There  never  was  any  notice  of  the  actual  entry 
or  rendition  of  the  judgment  on  the  fifteenth  day  of  June,  1883,  but  only  of 
the  rendition  of  the  judgment  on  the  fiftli  day  of  October,  1882,  and  of  the 
docketing  of  said  judgment  on  the  fifteenth  day  of  June,  1883,  so  that  there 
was  no  notice  of  the  rendition  of  the  judgment  from  which  an  appeal  could 
be  taken.  This  defect  iu  the  notice  appears  to  have  been  disregarded  on  the 
argument,  and  therefore,  perhaps,  it  ought  not  to  be  considered.  But  the  d^ 
fault  is  of  the  board  of  supervisors,  a  public  body  acting  for  tlie  county,  which 
ought  not  to  be  bound  or  prejudiced  except  by  strictness  of  legal  procedure. 
The  district  attorney  had  evidently  forgotten  the  service  upon  him  of  such  no- 
tice, such  as  it  wjis,  and  there  is  no  doubt  that  there  was  a  misunderstanding 
between  him  and  the  board  of  supervisors  as  to  the  taking  of  an  appeal.  At 
all  events,  there  is  a  dispute  about  it,  and  if  the  district  attorney  was  in  proper 
time  directed  to  take  an  appeal  by  tlie  board,  and  by  his  inadvertence  or  for- 
gj'tfulness  he  failed  to  do  so,  the  county  ought  not  now  to  lose  the  benefit  of 
its  appeal  by  his  failure  to  file  excei)tions  and  have  a  bill  of  exceptions  settled 
in  i)roper  time  if  it  can  be  relieved  without  prejudice  or  injury  to  the  rights 
of  the  defendants.  The  laches  of  the  present  district  attorney  are  suflaciently 
excused  by  his  sickness,  physical  disability,  and  necessary  absence.  We  can- 
not say  that  the  circuit  court  abused  its  discretion  in  making  the  order. 
CleDcJand  v.  Hopkins,  55  Wis.  387;  S.  C.  13  N".  W.  Rep.  225;  Schobacher  r. 
Qermantoion  F.  MuU  Ins,  Co.,  59  Wis.  86;  S.  C.  17  N.  W.  Rep.  969.  The 
diilerence  in  the  phraseology  in  the  first  and  subsequent  part  of  the  above 
section  of  the  statute  is  not  material.  "Showing  grounds  therefor"  and 
"good  cause  shown"  must  mean  the  same.  No  grounds,  therefore,  are 
shown  for  an  enlargement  of  the  time  in  any  case,  unless  they  are  ade- 
quate, good,  and  suflficient  in  the  judgment  and  discretion  of  the  court,  and 
they  both  mean  good  cause  shown.  There  can  be  no  difference  unless  the 
statute  is  so  construed  that  the  time  may  be  enlarged  before  it  has  expired, 
on  showing  any  grounds  or  giving  any  reason,  good  or  otherwise.  (4)  Ob- 
jection is  made  to  the  order  because  it  shortens  the  statutory  time  of  serving 
amendments  to  the  proposed  bill  of  exceptions.  The  order  in  terms  gives 
from  the  sixth  day  of  June  to  the  thirteenth  djiy  of  June,  1885,  to  serve  such 
amendments.  But  the  proposed  bill  of  exceptions  was  ordered  to  be  served 
with  the  rule  to  show  cause,  and  was  presumably  served  as  early  as  the  day 
before  the  hearing  of  said  rule,  on  the  twenty-third  day  of  May.  "The  party 
desiring  to  settle  a  bill  of  exceptions  must  prepare  the  same  as  proposed  by 
him  and  serve  a  copy  thereof  on  the  adverse  party.  Within  ten  days  there- 
after, the  adverse  party  may  prepare  and  serve  amendments  thereto."  Rev. 
St.  §  2874.  According  to  the  statute,  the  10  days  from  the  service  of  a  copy 
of  said  proposed  bill  within  which  amendments  might  be  served  thereto  had 
already  expired,  when  by  the  order  the  time  was  enlarged  to  the  thirteenth  day 
of  June.     The  defendants  accepted  the  terms  of  the  order  andtserved  amend- 
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ments  within  the  time  allowed.    The  time  was  enlarged  rather  than  short- 
ened.    We  think  that  the  circuit  court  had  power  to  make  the  order  appealed 
from,  and  that  it  was  made  in  the  exercise  of  a  sound  and  reasonable  discre- 
tion, and  that  the  objections  urged  against  it  are  not  tenable. 
The  order  of  the  circuit  court  is  affirmed. 


SoLVERSON  V,  Peterson.* 

Filed  October  13,  1885. 

Slander  and  Libel— Acttionable  Words— What  are. 
To  say  that  a  man  is  a  hog  is  actionable  per  se. 

Appeal  from  circuit  court,  Dodge  county. 

H,  K.  Butterfleld,  for  respondent,  Halvor  Solverson.  A.  K,  Delaney  and 
Brown  c&  0^  Connor ^  for  appellant,  James  A.  Peterson. 

Orton,  J.  The  appellant,  the  defendant  in  the  circuit  court,  interposed  a 
general  demurrer  to  the  complaint,  which  was  overruled.  The  only  question 
on  this  appeal  is  whether  the  alleged  publication  is  libelous.  The  main  facts 
stated  in  the  complaint  are  as  follows:  The  libelous  article  was  published  by 
the  defendant  of  and  concerning  the  plaintiff  in  the  Oconomowoc  Locals  a 
paper  published  in  Waukesha  county,  and  in  circulation  in  the  county  of 
Dodge,  where  the  plaintiff  resided,  and  which  was  read  and  understood  by 
many  persons,  and  tended  to  expose  the  plaintiff  to  public  ridicule,  and  did 
so  expose  him,  and  it  was  published  by  the  defendant  for  the  purpose  of 
exposing  him  to  public  hatred,  contempt,  and  ridicule.  The  main  charges  in 
said  publication  are  as  follows:  The  plaintiff  is  spoken  of  as  the  ''king  of 
the  Norwegians, — a  character  so  mystical  and  eccentric  that  every  one  would 
be  interested  to  hear  from  him."  "He  takes  us  back  to  the  time  when  the 
star  of  human  progress  was  just  rising  above  the  dark  horizon  of  human 
ignorance;  when  the  king  of  Babylon  was  changed  into  an  ox  and  lived 
on  grass."  "But  let  us  doubt  such  things  no  longer,  when  I  tell  you  that 
at  the  present  time  this  great  king,  in  whose  veins  courses  the  blood  of 
the  ancient  viking,  has  turned  into  an  enormous  swine,  which  lives  on  lame 
horses,"  etc.  "He  still  retains  the  faculty  of  speech."  "Great  sympathy 
is  felt  for  him  by  Norwegians  all  over  the  world,  who  keep  sending  him  lame 
horses.  Doctors  say  there  is  no  hope  for  his  recovery,  and  he  will  probably 
remain  a  swine  the  rest  of  his  days." 

The  plaintiff  is  here  ironically  spoken  of  as  a  king  and  a  descendant  of 
kings,  as  if  he  had  assumed  such  a  high  character  among  his  countrymen, 
and  he  is  compared  to  the  king  of  Babylon,  who  fell  so  low  as  to  eat  gniss  in 
the  fields,  and  he  is  said  to  have  turned  into  an  enormous  swine,  living  upon 
the  carrion  of  lame  horses,  as  the  public  not  cognizant  of  the  particular  mean- 
ing intended  by  the  allusion  to  "lame  horses"  may  well  understand,  and  he 
barely  retains  the  faculty  of  speech,  and  there  is  no  hope  of  his  recovery,  and 
he  will  probably  always  remain  a  swine.  Is  not  this  the  most  offensive  kind 
of  ridicule  and  most  intensely  contemptuous,  and  does  it  not  tend,  and  was 
it  not  intended,  to  bring  the  plaintiff  into  ridicule  and  contempt,  and  to  in- 
jure his  standing  and  reputation  as  a  citizen?  How  could  a  man  be  lower, 
meaner,  or  more  filthy  than  to  have  the  character,  habits,  and  ways  of  a  swine. 
Of  course  no  one  would  understand  that  the  defendant  intended  to  charge 
the  plaintiff  with  being  veritably  a  hog.  The  plaintiff  is  compared  with  this 
low  and  filthy  animal  to  indicate  that  he  has  fallen  to  the  very  lowest  degree 
of  human  degradation;  morally,  intellectually,  and  physically.  It  was  sup- 
posed that  the  prodigal  had  fallen  to  the  very  lowest  condition  when  he  be- 

1  See  note  at  ^d  of  case. 
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came  the  associate  of  swine,  and  lived  upon  tlie  same  food.  "Words  which 
hold  the  plaintiff  up  to  contempt,  hatred,  scorn,  or  ridicule"  are  libelous. 
Odgers,  Lib.  21. 

This  is  the  common  definition  of  libel.  Is  it  difficult  to  see  that  these  words 
fall  within  this  definition  V  Words  of  comparison  may  be  as  libelous  as  those 
importing  a  direct  charge;  such  as,  "He  is  thought  no  more  of  than  a  horse- 
thief  and  a  counterfeiter."  Nelson  v.  Musgrave,  10  Mo.  648.  "A  frozen 
snake."  Hoare  v.  Silverlock,  12  Q.  B.  624.  "An  itchy  old  toad."  Villers 
wlfotisley,  2  Wils.  403.  "He  is  a  black  sheep."  McUregor  v.  Gregory,  11 
Mees.  &  W.  287.  "Likening  persons  to  certain  animals,"  such  as  imputing 
to  a  person  their  qualities,  may  be  libelous.  Folk.  Starkie,  Sland.  165.  The 
learned  counsel  of  the  appellant  claims  that  the  language  used  in  this  publi- 
cation is  equivocal  or  ambiguous.  If  these  words  mean  anything,  they  mean 
to  attribute  to  the  plaintiff  the  meanest  of  character  and  conduct.  They  cer- 
tainly have  not  two  meanings,  one  of  which  may  be  innocent  and  the  other 
libelous.  They  are  not  ambiguous.  It  is  further  claimed  that  the  words  are 
not  libelous  because  their  allusions  to  certain  transactions,  which  give  to 
them  a  particular  meaning,  are  not  understood  or  explained  by  innuendo,  and 
hence  they  have  a  doubtful  meaning;  and  it  is  said  in  the  brief  of  the  learned 
counsel  for  the  appellant,  by  way  of  illustration:  "A  man  maybe  called  a 
swine  because  he  is  gluttonous,  or  because  he  is  grasping  or  self-seeking,  and 
the  court  cannot  say  in  which  of  these  senses  the  word  is  here  used. "  If 
this  word  may  be  understood  to  impute  either  or  both  of  these  base  qualities 
to  the  plaintiff  it  is  sufficient. 

In  comparing  the  plaintiff's  present  character  and  condition  w^itli  that  of  a 
swine,  the  publication  does  not  limit  the  imputation  to  any  particular  quality 
of  that  animal,  and  therefore  the  public  may  well  understand  that  it  was  in- 
tended to  impute  to  him  all  of  the  offensive  qualities  of  a  hog,  and  certainly 
the  article  was  not  intended  to  give  the  plaintiff  the  credit  of  having  any  of 
the  good  qualities  of  that  animal,  if  it  has  any.  The  obvious  meaning  of  the 
publication  is  well  expressed  by  the  learned  counsel  in  his  brief,  even  at  a 
close  risk  of  a  repetition  of  the  libel,  when  he  says:  "It  seems  most  likely, 
therefore,  that  the  libelous  charge  which  rankled  and  festered  in  the  plain- 
tiff's brccist  for  the  nine  long  weary  months  between  the  publication  of  this 
alleged  libel  and  the  commencement  of  this  action  was  that  he  is  the  king  of 
the  Norwegians,  who  had  so  long  enjoyed  the  confidence  and  esteem  of  the 
community,  Jiad  become  a  stoine,  or,  to  put  it  as  it  is  more  commonly  and 
rigorously  put,  a  hog,"  i,  c,  like  a  hog,  as  far  as  a  man  can  possess  the  offen- 
sive characteristics  of  a  hog.  A  precise  precedent  of  this  libel  may  not  be 
found  in  the  books,  but  it  clearly  falls  within  the  rule  of  all  cases  in  which 
the  libel  contained  a  gross  imputation  upon  the  character  and  conduct  of  the 
plaintiff,  tending  to  bring  him  into  ridicule  and  contempt,  and  the  citation 
of  the  thousands  of  quite  similar  cases  is  unnecessary.  The  sum  of  all  of 
them  is  "that  language  in  writing  (concerning  an  individual  as  such)  is  ac- 
tionable ^er  *e,  which  denies  to  a  man  the  possession  of  some  such  worthy 
quality  as  every  man  is  a  priori  to  be  taken  to  possess,  or  which  tends  to 
bring  a  party  into  public  hatred  or  disgrace,  or  to  degrade  him  in  society,  or 
to  expose  him  to  hatred,  contempt,  or  ridicule,  or  which  reflects  upon  his 
character  or  imports  somethirag  disgraceful  to  him,  or  throws  contumely 
on  him,  or  contumely  and  odium,  or  tends  to  vilify  him  or  injure  his  char- 
acter, or  diminish  his  reputation,  or  which  is  injurious  to  his  character,  or 
social  character,  or  shows  him  to  be  immoral  or  ridiculous,  or  imputes  to  him 
a  degradation  of  character."  etc.     Townsh.  Sland.  &  Lib.  §  176. 

It  is  too  clear  for  further  argument  that  this  case  falls  far  within  these 
rules.    The  demurrer  was  properly  overruled. 

The  order  of  the  circuit  court  is  affirmed,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 
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NOTE. 
Slander  and  Libd — Actionable  Words. 

1.  Words  Actionable  Per  Sk.  Any  article  that  holds  a  persdn  up  to  scorn  and  rid- 
icule, contempt,  and  execration,  or  imputes  or  implies  the  coniii.i*dion  of  a  crime  not 
openly  charged  is.  Crocker  v.  Hadley,  1  N.  E.  Rep.  734 ;  Bradley  v.  Cramer,  18  N.  W. 
Rep.  268.  The  fact  that  the  article  is  in  a  foreign  language  does  not  prevent  it  being 
actionable  per  se.    Kiram  v.  Steketee,  12  N.  W.  Rep.  177. 

Words  intended  to  expose  a  person  to  public  contempt,  hatred,  and  ridicule,  and  to 
deprive  him  of  the  benefit  of  public  confidence  and  social  intercourse,  are  actionable 
per  ««,  Call  v.  Larabee,  14  N.  W.  Rep.  237 ;  such  as  circulating  hand-bills  charging  a 
person  with  larceny  is  actionable  7;er  s«.  Bo  we  v.  Rogers,  7  N.  W.  Rep.  647;  accusing 
a  married  woman  of  being  a  prostitute,  Klewin  v.  Bauman,  10  N.  W.  Ren.  398;  or 
charging  that "  sheis  slow-poisoning  her  husband,"  Campbell  v.  Campbell,  11  N.W.  Rep. 
456 ;  words  charging  commission  of  an  indictable  felony  or  misdemeanor.  West  v.  Han- 
rahan,  10  N.  W.  Rep.  415 ;  Geary  v.  Bennett,  Id.  602.  But  charging  one  with  "bearing 
down"  when  defendant's  stock  was  weighed,  and  "lifting  up"  when  plaintiflPs  was 
weighed,  are  not  actionable  unless  it  be  also  charged  that  plaintiff  was  weigh-niastei\ 
or  in  some  way  interested.  Wilkin  v.  Tharp,  8  N.  W.  Rep.  467.  And  it  has  been  held 
that  charging  a  person  with  having  sworn  falsely  in  a  lawsuit  is  not.  Schmidt  y. 
Witherick,  12  N.  \V.  Rep.  448.  A  publication  in  newspaper  falsely  charging  one  with 
the  commission  of  crime  is.  People  v.  Detroit  Post  <&  Tribune  Co.,  20  N.  W.  Rep.  628. 
And  a  publication  in  writing,  though  not  charging  a  public  offense,  is  nevertneless 
libelous  if  it  falsely  and  maliciously  tends  to  produce  such  an  impression.  Bradley 
y.  Cramer,  18  N.  W.  Rep.  20P^  And  where  a  railroad  company,  through  its  superin- 
tendent, assigns  as  a  reason  for  the  discharge  of  an  employe  a  criminal  act,  it  is  action- 
able.   Bacon  v.  Michigan  Cent.  R.  Co.,  21  N.  W.  Rep.  324. 

(1)  Words  Respecting  Btisiness  Men  and  Merchants.  Words  which  impute  to  a  merchant 
a  want  of  credit  or  responsibility,  or  insolvency,  past,  present,  or  future,  are.  Newell  y. 
How,  17  N.  W.  Rep.  383.  Every  publication  in  writing  or  in  print,  which  charges  ui>on 
or  imputes  to  a  merchant  or  basiness  man  insolvency  or  bankruptcy,  or  conduct  which 
would  prejudice  him  in  his  business  or  trade,  or  be  injurious  to  nis  standing  and  credit 
as  a  merchant  or  business  man,  is.  Erber  v.  Dun,  12  Fed.  Rep.  526.  An  article  In  print, 
depreciating  a  merchant's  or  tradesman's  wares,  and  charging  him  with  counterfeiting 
genuine  articles  and  their  labels,  is.  Kimm  v.  Steketee,  12  N.  W.  Rep.  177.  Where  a 
bank  cashier  returned  draft  sent  for  collection  with  these  written  words,  "We  return 
unpaid  draft,  [describing  it ;]  he  [drawee]  pays  no  attention  to  notices,"  in  action  against 
the  cashier  for  libel  it  was  held  that  the  words  do  not  impute  to  plaintiff  (drawee)  any 
want  of  integrity,  and  are  not  actionable  per  se.    Platto  v.  Geilfuss,  2  N.  W.  Rep.  1135. 

.  (2)^  Words  Regarding  Professionai  Men.  Defamatory  words  spoken  or  written  of  one 
in  his  profession  are  actionable  j>er  se.    Pratt  v.  Pioneer  Press  Co.,  20  N,  W.  Rep.  87. 

(a)  Regarding  Lawyers.  Charging  an  attorney  with  "  betraying  and  selling  innocence 
in  a  court  of  justice  "  is.    Ludwig  v.  Cramer,  10  N.  W.  Rep.  81. 

(6)  Regarding  Physicians.  Where  the  words  employed  in  a  publication  in  a  newspaper, 
in  stating  the  conduct  of  a  physician  in  a  particular  case,  only  impute  to  him  such  ig- 
norance or  want  of  skill  as  is  compatible  with  the  ordinary  or  general  knowledge  and 
skill  in  the  same  profession,  they  are  not  &ctloi\iib\e  pef  se ;  but  where  they  are  such  as 
fairly  impute  to  him  gross  ignorance  and  unskill fulness  in  such  matters  as  men  of  or- 
dinary knowledge  and  skill  in  the  profession  should  know  and  do,  then  thejr  necessarily 
tend  to  bring  such  physician  into  public  hatred,  ridicule,  or  professional  disrepute,  and 
are  actionable  per  se.  Ganvreau  v.  Superior  Publishing  Co.,  22  N.  W.  Rep.  728.  Pub- 
lishing in  a  newspaper,  in  the  "want"  column,  the  words,  "Wanted,  E.  B.  Zier,  M. 
D.,  to  pay  a  drug-bill,"  are  not  actionable  per  se,  Zier  v.  Hoflin,  21 N.  W.  Rep.  862;  but 
may  become  so  from  the  circumstances  under  which  they  are  published.  Woodling 
y.  Knickerbocker,  17  N.  W.  Rep.  387 ;  Zier  v.  Hoflin,  21  N.  W.  Rep.  862. 

(c)  Regarding  Newspaper  Men.  Falsely  charging  an  editor  with  being  drunk  may  be. 
State  V.  Mayberry,  6  Pac.  Rep.  553.  Charging  a  newspaper  publisher  with  being  a  part^ 
to  a  secret  conclave,  in  whicn  he,  the  publisher,  sola  the  support  and  advocacy  of  his 
said  newspaper  to  a  certain  corporation  for  a  large  sum  of  money,  is  actionable  |>er  «e. 
Fitch  V.  De  Young,  5  Pac.  Rep.  364. 

(3)  Words  Respecting  Public  Officers  and  (hndidates  for  Public  Offices.  A  charge  of  em- 
bezzlement, made  in  good  faith  against  a  treasurer  of  city  or  county,  who  is  a  candi- 
date for  re-election,  is  not  actionable  per  se.  Marks  v.  "Baker,  9  N.  W.  Rep.  678.  A 
publication  which  charges  that  a  person,  while  formerly  holding  the  office  of  sealer  of 
weights  and  measures,  and  inspector  of  scales,  for  a  certain  city,  "tampered  with"  or 
"  doctored  "  such  weights,  measures,  and  scales  for  the  purpose  of  increasing  the  fees 
of  his  office,  is  actionable  per  se.    Eviston  v.  Cramer,  3  N.  W.  Rep.  392. 

(4)  Words  Spoken  or  Written  by  Mercantile  Agencies.  A  statement  made  in  good  faith  by 
a  mercantile  agency  to  one  of  its  subscribers,  interested  in  the  information,  respecting 


Digitized  by 


Google 


Wis.]  BOLVEBSON  V.  PETERSON.  17 

tbe  responsibility  and  business  standing  of  a  merchant,  is  not  actionable  per  $e,  Brber 
V.  DoUj  12  Fed.  Rep.  626 ;  Trussell  v.  Scarlett)  18  Fed.  Rep.  214.  But  statements  made 
respectmg  the  business  or  character  of  a  merchant  in  the  "  dail^  notification  sheets" 
sent  out  to  the  subscribers  of  a  mercantile  agency,  irrespective  or  their  interest  therein. 
are.    Erber  y.  Dun,  12  Fed.  Rep.  526. 

(6)  MaHee,  Hatred,  lU  Will,  etc,  "Willful  publication  of  injurious  statements  inyolves  • 
the  design  to  produce  whatever  injury  must  necessarily  follow,  and  when  done  pur- 
posely, knowingly,  and  for  no  good  purpose,  is  not  justifiable,  and  it  is  malicious  in  the 
sight  of  the  law,  even  if  done  without  any  personal  ill-will,  and  actionable.  Maclean 
y.  Scripps,  17  N.  W.  Rep.  816 ;  Maclean  v.  Scripps,  18  N.  W.  Rep.  209.  A  false  and  in- 
jurious publication  in  a  public  journal  "  for  sensation  and  Increase  of  circulation  "  is, 
m  a  legal  sense,  malicious.  Maclean  v.  Scripps,  18  N.  W.  Rep.  209.  A  communication 
otherwise  privileged,  if  made  with  malice  in  fact,  or  through  hatred,  ill-will,  and  a  ma- 
licious design  to  injure,  is  not  privileged,  and  is  actionable.  Erber  y.  Dun,  12  Fed.  Rep. 
526.  Where  a  person  prints  and  circulates  a  statement  wbich  imputes  to  a  merchant 
or  other  business  man  conduct  which  is  injurious  to  his  character  and  standing  as  a 
merchant  or  business  man,  it  is  a  libel  and  implies  malice.  Locke  y.  BradstreetCo.,  22 
Fed.  Rep.  771. 

(6)  Ci>natrucUon.  In  determining  whether  words  are  actionable  per  ee  they  are  to  be 
taken  in  the  sense  in  which  they  would  naturally  be  understood  by  those  who  heard 
or  read  them.  Campbell  v.  Campbell,  11  N.  W.  Rep.  466;  Bradley  y.  Cramer,  18  N. 
W.  Rep.  268.  Innuendo  cannot  enlarge  the  meaning  of  words  in  publication,  but 
merely  point  out  their  application  of  fact8  previously  alleged.  Bradley  v.  Cramer,  18  N. 
W.  Rep.  268. 

2.  PRiyiLBOBD  Communications.  The  rule  is  that  a  communication  made  in  good 
faith,  upon  any  subject-matter  in  which  the  person  communicating  has  an  interest,  or 
in  reference  to  which  he  has  a  duty,  public  or  private,  either  legal,  moral,  or  social,  if 
made  to  a  person  having  a  correspondmg  interest  or  duty,  is  privileged.  Marks  v.  Baker, 
9N.  W.  Rep.  678.  A  communication  is  privileged,  within  tne  rule,  when  made  in  good 
£aith  in  answer  to  one  having  an  Interest  in  the  information  sought;  and  it  will  be  priv- 
il^ed,  if  volunteered,  when  the  party  to  whom  it  is  made  has  an  interest  in  it,  and  such 
party  stands  in  such  relation  to  him  as  to  make  it  a  reasonable  duty,  or  at  least  proper, 
that  he  should  give  the  information.  Crane  v.  Waters,  10  Fed.  Rep.  619 ;  Erber  v.  Dun, 
12  Fed.  Rep.  626;  Locke  v.  Bradstreet  Co.,  22  Fed.  Rep.  771.  Where  the  subject-matter 
of  the  communication  is  one  of  public  interest  in  the  community  of  which  the  parties  to 
the  suit  are  members,  it  is  suincient  to  make  the  communication  privileged.  Marks 
y.  Baker,  9  N.  W.  Rep.  678. 

Written  information  as  to  the  standing  of  a  merchant  or  business  man,  furnished 
by  a  mercantile  agency  to  its  subscribers  voluntarily,  or  in  answer  to  inquiries  from 
them,  is  a  privileged  communication.  Locke  v.  BradstreetCo.,  22  Fed.  Rep.  771.  A 
corporation  carrym^  on  the  business  of  a  mercantile  agency  is  not  exempt  from  legal 
responsibility,  and  is  subject  to  the  same  rules  of  law  as  other  persons  who  have  a 
just  occasion  for  making  statements  which  are  charged  to  be  libelous.  Locke  v.  Brad- 
street  Co.,  22  Fed.  Rep.  771.  Where,  in  publishing  an  article  which  tends  to  injure  a 
merchant  or  basin  ess  man,  as  such,  the  author  or  publisher  acted  in  the  bona  fide  discharge 
of  a  public  or  private  duty,  legal  or  moral,  or  in  the  prosecution  of  his  own  rights  and 
interests,  that  which  is  communicated  in  writing,  under  such  circumstances,  is  a  priv- 
il^ed  communication,  unless  actuated  by  malice.  Locke  v.  Bradstreet  Co.,  22  Fed. 
Rep.  771.  False  charges,  made  with  improper  motives  or  express  malice,  are  never 
privileged.  Eviston  v.  Cramer,  3  N.  W.  Rep.  392 ;  Weiman  v.  Mabie,  8  N.  W.  Rep.  71 ; 
Locke  V.  Bradstreet  Co.,  22  Fed.  Rep.  771. 

Statements  made  to  a  prosecuting  attorney,  whose  office  and  duty  is  to  present  and 
prosecute  all  crimes  and  ofieuses,  are  privileged.  Yogel  v.  Gruaz,  4  Sup.  Ct.  Rep.  12. 
So,  also,  those  made  in  affidavits  to  pleadings  and  papers  used  in  a  court  of  justice* 
are  privil^ed,  provided  they  are  not  irrelevant  and  impertinent.  Hart  v.  Baxter,  10 
N.  W.  Rep.  198.  And  the  statements  contained  in  an  affidavit  presented  to  a  superin- 
tendent of  schools  for  the  purpose  of  preventing  a  teacher's  license  being  granted  to  a 
partic  ular  person ,  chargi  ng  sucli  person  with  improper  conduct,  are  privileged .  Wei  man 
V.  Mabie,  8  N.  W.  Rep.  71. 

Public  writers  and  speakers  may  discuss  men  and  measures  in  speaking  of  matters  of 
public  interest,  provided  only  they  do  so  in  good  faith.  Crane  v.  Waters,  10  Fed.  Rep. 
619.  Publication  and  circulation  of  an  article,  although  not  true,  in  good  faith, 
among  voters,  to  inform  them  of  the  character  of  a  candidate  for  a  public  office,  and 
enable  them  to  vote  more  intelligently,  is  privileged.    State  v.  Balch,  2  Pac.  Rep.  609. 

Whether  an  alleged  libel  is  within  the  protection  afforded  to  a  privileged  communi- 
cation is  a  question  of  law.  Locke  v.  Bradstreet  Co.,  22  Fed.  Rep.  771.  It  is  for  the 
jury  to  det«rmine  whether  a  privileged  communication  is  defamatory  and  actuated 
by  malice.    Id. 

v.26N.w.no.l — 2 
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Scott  and  others,  Ex'rs,  etc.,  v.  West,  Jr.,  impleaded,  etc. 

Same  v.  West,  Jr.,  and  others. 

if  Filed  October  13,  1885. 

Will— TEUBTB—lHCOifK—TiTLK— Power  of  Executorb. 

Former  opinion  (anUf  161)  in  this  case  adhered  to,  and  motion  for  rehearing 
denied. 

Appeal  from  county  court,  Milwaukee  county.  Opinion  on  motion  for  re- 
hearing.   See24N.W.  Rep.  161. 

Joshua  Stark  and  Finches^  Lynde  <&  Miller^  for  respondents  in  first  case. 
Johnson  dk  Wight,  for  appellants  in  first  case. 

Joshua  iStark,  for  appellants  in  second  case.  Johnson  <3k  Wight  and  Finches, 
Lynde  ct-  Miller,  for  respondents  in  second  case. 

Cassodat,  J.  In  behalf  of  the  plaintiffs  a  motion  is  made,  ostensibly  for  a 
rehearing,  but  in  reality  to  have  the  opinion  filed  made  more  definite  and  cer- 
tain. The  failure  of  expression  and  lack  of  precision  was  entirely  the  fault 
of  the  writer,  and  was  such  as  to  justify  the  motion.  The  only  extenuating 
circumstance  was  an  over-absorption  in  the  weightier  matters  of  the  law  in- 
volved therein. 

1.  By  sanctioning  the  conclusions  of  law  of  the  trial  court,  not  inconsist- 
ent with  any  portion  of  the  opinion  filed,  it  is  claimed  that  we  sanctioned  the 
conclusions  that  all  expenses,  disbursements,  taxes,  insurance,  repairs,  and 
the  specific  shares  of  the  net  income  bequeathed,  should  **be  paid  and  dis- 
charged exclusively  with  and  out  of  the  net  income  of  the  real  estate  of  which 
the  testator  died  seized,  so  far  as  such  income  will  pay  the  same;  and  only  in 
case  the  income  of  such  real  estate  shall  be  insufficient  therefor,  and  then  only 
to  the  extent  of  such  deficiency,  ought  any  part  of  such  expenses  or  disburse- 
ments be  paid  out  of  the  income  of  the  personal  estate;  ♦  ♦  ♦  [that]  the 
whole  income  of  the  personal  estate,  *  *  *  or  so  much  thereof  as  shall 
not  be  required  to  cover  and  pay  such  deficiency,  ♦  ♦  ♦  should  ♦  ♦  ♦ 
be  loaned  out  or  invested  from  time  to  time,  *  *  *  and  kept  so  loaned 
or  invested,"  etc.  Neither  this  court  nor  the  writer  hereof  had  any  inten- 
tion of  so  exonerating  the  personal  estate  or  the  income  thereof,  nor  of  so 
overburdening  the  real  estate  or  the  income  thereof. 

We  do  not  think  there  is  anything  in  the  opinion  indicating  such  inten- 
tion. On  the  contrary  the  opinion  frequently  speaks  of  "the  net  income  of 
the  estate"  as  a  whole,  and  nowhere  indicates  any  different  treatment  to  be 
observed  with  respect  to  the  net  income  of  personal  estate  than  of  the  net  in- 
come of  real  estate,  except  that  the  latter  should  be  kept  by  itself  by  reason 
of  possible  illegal  accumulations  therefrom.  Besides,  it  is  stated  in  the  opinion 
that  real  estate  purchased  with  personal  estate  must  from  the  time  of  such 
purch:ise  be  treated  as  real  estate.  It  was  stated  on  the  argument,  as  we 
understand,  that  the  accumulated  income  of  the  estate  exceeded  $20,000,  and 
that  there  were  substantially  no  debts.  This  being  so,  and  the  direction  of 
the  will  by  way  of  accumulations  and  bequests  being  confined  to  the  net  in- 
come of  the  estate,  it  seemed « to  us  that  such  net  income  could  only  be  ascer- 
tained by  taking  what  was  left  of  the  gross  income  of  the  whole  estate  each 
year,  after  paying  all  debts,  expenses,  disbursements,  taxes,  insurance,  repairs, 
and  any  other  special  burden  upon  the  estate.  The  express  directions  in  the 
will  were  by  necessary  implication,  as  it  seemed  to  us,  a  direction  to  pay  all 
debts,  expenses,  disbursements,  taxes,  insurance,  repairs,  and  any  other  spe- 
cial burden  upon  the  estate,  out  of  the  gross  income  of  the  whole  estate,  and 
then  to  treat  the  balance  at  the  end  of  any  year  as  the  "net  income''  for  such 
year:  and  then  out  of  such  net  income  pay  the  specific  legacies  as  directed, 
and  the  balance  thereof  accumulated  as  directed.    Accordingly,  the  opinion 
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states  that  "almost  the  entire  carpus  of  the  estate,  and  so  much  as  might  be 
left  of  the  net  income  of  his  estate  after  satitf^ing  tTie  other  provisions  of  the 
will,  he  tied  up  during  the  lives  of  his  daughters,  respectively,  for  his  grand- 
children, to  be  distributed  to  them  as  indicated  on  the  death  of  his  daughters. " 
Had  there  been  a  large  amount  of  debts,  or  but  little  or  no  accumulaiions  of 
income,  so  that  it  would  have  been  necessary  to  appropriate  a  portion  of  tiie 
f:orpus  of  the  estate  to  the  payment  of  debts,  expenses,  disbursements,  taxes, 
insurance,  repairs,  etc.,  then  we  would  undoubtedly  have  directed  such  pay- 
ments to  be  made  from  the  personal  estate  in  obedience  to  the  well-estabiisiied 
rule  of  exoneration  of  the  real  estate;  for,  in  such  an  event,  it  would  have 
been  impracticable  to  carry  into  effect  the  implied  direction  to  pay  the  same 
from  the  gross  income. 

2.  The  learned  counsel,  in  support  of  the  motion,  seems  to  think  that  the 
opinion  filed  is  open  to  the  construction  that  each  of  the  several  grandchil- 
dren born  or  to  be  born  after  the  testator's  death,  became,  or  will  become 
immediately  upon  his  birth,  entitled  in  point  of  right  to  an  equal  share  with 
all  the  other  grandchildren  in  all  prior  accumulations  of  rents  and  profits 
accruing  after  the  date  of  the  testator's  death,  and  down  to  the  time  of  his 
birth,  as  well  as  in  all  accumulations  accruing  subsequent  to  his  birth,  until 
he  shall  arrive  at  the  age  of  21  years,  when  he  may  claim  payment  of  his 
share  in  full.  Such  was  not  the  intention  of  the  writer.  To  so  construe  the 
opinion  would  render  a  considerable  portion  of  it  superfluous,  and  certain  por- 
tions  very  inconsistent,  if  not  in  direct  conflict  with  other  portions.  This, 
misapprehension  may  be  partly  in  consequence  of  the  opinion  dealing  mainly 
with  the  principles  of  law  which  were  supposed  to  control  the  construction 
of  the  will,  rather  than  the  details  of  administration  under  the  will  when  con- 
strued. But  the  opinion  in  this  respect  should  be  more  definite  and  certain, 
and  a  few  words  and  expressions  modified.  The  opinion  filed  in  effect  states 
the  rule  that  immediately  upon  the  death  of  the  testator  the  grandchildren 
then  in  existence  took  a  vested  interest  to  the  remainder  in  fee  of  the  real 
estate,  and  an  equitable  right  to  the  residue  of  the  personal  estate,  but  so  as 
to  open  and  let  in  any  grandchildren  subsequently  coming  into  existence  be- 
fore the  period  of  distribution.  It  also  indicates  a  similar  rule  as  to  accumu- 
lations of  net  income  of  the  estate.  So  it  appears  from  the  opinion  filed  that 
the  grandchildren  took  such  vested  rights  distributively  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  It  is  moreover  said  that  "the  fractional  share 
of  esich  grandchild  to  such  accumulation  must,  if  the  statute  will  permit,  be 
treated  by  itself  in  considering  whether  the  direction  to  accumulate  is  valid 
or  void.    The  statute  seems  to  contemplate  the  same  thing." 

Undoubtedly,  the  general  scheme  of  the  will  as  to  the  accumulations  of  net 
income,  if  it  could  be  carried  out,  would  require  the  equitable  right  to  them 
to  be  regarded  as  vested  in  the  grandchildren  living  at  the  death  of  the  tes- 
tator, subject  to  open  and  let  in  grandchildren  born  thereafter  during  the  lives 
of  the  daughters  on  equal  terms  with  the  others,  and  then  on  the  death  of 
liotli  of  the  daughters  be  distributed  as  a  part  of  the  residue  and  remiiinder  of 
tlie  estate  under  the  fourth  clause  of  the  will,  the  same  as  in  case  of  the  cor- 
pus of  the  estate.  But  the  statutes  against  accumulations  have  frustrated, 
und,  to  a  certain  Extent,  nullified,  the  scheme  of  the  will  in  that  respect. 
TIence  the  opinion  filed,  in  effect,  declared  that  as  to  the  grandchildren  in  be- 
ing at  the  time  of  the  testator's  death  accumulations  might  commence  at  that 
time,  but  could  only  continue  during  their  respective  minorities;  but  as  to 
any  grandchildren  thereafter  born  during  the  lives  of  the  daughters,  the  ac- 
cumulations could  only  commence  after  tliey  were  respectively  born,  and  then 
only  continue  during  their  respective  minorities.  These  things  being  so,  and 
each  gmndchild  taking  a  vested  right  distributively  as  tenants  in  common 
with  the  other  grandchildren  living  at  the  time,  and  not  as  a  joint  tenant, 
it  follows  that  the  right  of  such  after-born  grandchild  to  accumulations 
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is  confined  to  such  as  accrue  after  his  birth.  Such  after-born  grandchild 
can  have  no  right  to  prior  accumulations;  not  because  it  is  contrary  to  the 
scheme  of  the  will,  but  because  it  is  forbidden  by  statute.  The  result  is 
that  at  the  birth  of  every  grandchild  after  the  death  of  the  testator  and  dur- 
ing the  lives  of  the  daugliters  there  must  be  an  adjustment  of  such  accumu- 
lations as  have  accrued  up  to  that  time;  but  the  right  to  subsequent  accumu- 
lations must  then  open  so  as  to  let  in  such  after-born  child.  But  the  general 
scheme  of  the  Will  is  not  frustrated  by  the  statutes  in  any  other  respect. 

3.  As  stated  in  the  opinion  filed:  "The  fourth  clause  of  the  will  is  to  the 
effect  that  after  the  death  of  the  testator's  daughters  he  gave,  devised,  and 
bequeathed  all  the  residue  and  remainder  of  his  property,  real  and  personal, 
to  his  surviving  grandchildren,  and  to  the  legal  issue  of  any  deceased  grand- 
child  or  grandchildren,  by  way  of  representation  of  such  deceased  grandchild 
or  grajidchildren  and  to  their  heirs  and  assigns y  forever,  in  equal  parts, ^^ 
"Any  deceased  grandchild  or  grandchildren,"  as  here  used,  manifestly  means 
such  as  may  die  during  the  life  of  one  or  both  of  the  daughters.  And  "the 
legal  issue  of  any"  such  "deceased  grandchild  or  grandchildren"  who  may 
survive  both  of  the  daughters,  as  well  as  the  "surviving  grandchildren,"  are 
to  share  in  "the  residue  and  remainder"  of  the  estate.  In  other  words,  "all 
the  residue  and  remainder"  of  the  estate,  under  that  clause  of  the  will,  was, 
upon  the  death  of  the  daughters,  given,  devised,  and  bequeathed  by  the  tes- 
tator, not  to  his  "surviving  grandchildren"  alone,  but  to  them  "and  to  the 
legal  issue  of  any  deceased  grandchild  or  grandchildren,"  etc.*.  That  is  to 
say,  the  word  "surviving,"  as  there  used,  expressly  includes,  not  only  such  of 
the  *•  grandchildren"  as  survive  both  of  the  daughters,  but  also  such  of  "the 
legal  issue  of  any  deceased  grandchild  or  grandchildren"  as  survive  both  of 
the  daughters.  The  word  "surviving, "  or  survivor  or  survivors,  is  often  used 
in  this  broad,  comprehensive  sense  as  including  "others,"  as  well  as  a  partic- 
ular class.  Wilmot  v.  Wilmot,  8  Ves.  Jr.  10;  Cole  v.  Sewell,  2  H.  L.  Cas.  186; 
Smith  V.  Oshome,  6  H.  L.  Cas.  375;  Badger  v.  Gregory,  L.  R.  8  Eq.  Cas.  78; 
Harris  v.  Berry,  7  Bush,  113;  Alton  v.  BrooJes,  7  Sim.  204;  Hawkins  v. 
Hamerton,  16  Sim.  410:  Eyre  v.  Marsden,  4  Mvlne  &  C.  231 ;  Iri  re  Arnold's 
Trusts,  L.  R.  10  Eq.  252;  In  re  Palmer's  Settlement  Trusts,  L.  R.  19  Eq.  320; 
Cross  V.  Malthy,  20  Eq.  Cas.  378;  S.  C.  15  Moak,  384.  The  case  is  distin- 
guishable from  those  where  the  word  "survivors"  is  applied  to  a  particular 
class  alone,  in  its  ordinary  or  perhaps  strict  sense.  Milsom  v.  Awdi^j,  5  Ves. 
Jr.  465;  Davidson  v.  Dallas,  14  Ves.  Jr.  576.  Re  CorhetVs  Trusts,  Johns.  Enj?. 
Ch.  591 ;  De Qaragnol  v.  Liardet,  32  Bev.  608;  Re  Usticke,  35  Bev.  338;  Benn 
V.  Bmn,  29  Ch.  Div.  839. 

4.  But  as  the  "residue  and  remainder"  of  the  estate  is  not  to  be  distributed 
until  the  death  of  both  of  the  daughters,  and  then  only  to  such  grandchildren, 
and  to  such  of  the  legal  issue  of  any  deceased  grandchild  or  grandchildren,  as 
.survive  both  of  the  daufjhters,  it  is  manifest  that  the  share  of  any  grandchild 
who  may  die  without  legal  issue  during  the  lives  of  the  daughters  must  go 
into  and  become  a  part  of  such  residue  and  remainder,  and  then  finally  be 
distributed  to  such  survivors.  The  same  is  true  with  respect  to  such  of  the 
legal  issue  of  any  deceased  grandchild  as  may  die  without  issue  during  the 
lives  of  the  daughters.  Doe  v.  Waineioright,  5  Term.  11.  427;  Crowderw, 
Stone,  3  Russ.  217;  Smith  v,  Osborne,  6  H.  L.  Cas.  375;  Atkinson  v.  Barton, 
3  De  Gex,  F.  &  J.  339;  Atkinson  v.  Holtby,  10  H.  L.  Cas.  313;  In  re  Thmp's 
Estate,  1  De  Gex,  J.  &  S.  453;  Hurry  v.  Morgan,  L.  R.  3  Eq.  152;  Badger 
V.  Gregory,  L.  R.  8  Eq.  78;  Harris  v  Berry,  7  Bush,  113;  Minot  v,  Taylor, 
129  Mass.  160;  Hawkins  v.  Hamerton,  16  Sim.  410;  Eyre  v.  Marsden,  4 
Myhne  &  C.  231;  In  re  Arnold's  Trusts,  10  Eq.  Cas.  252;  In  re  Palmer's 
Settlement  Trusts,  L.  R.  19  Eq.  320;  Cross  v.  Maltby,  20  Eq.  Cas.  378;  S. 
C.  15  Moak,  384.  Such  share  of  a  grandchild  dying  during  the  lives  of  the 
daughters,  or  one  of  them,  being  given  by  the  will  expressly  to  such  "sur- 
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viving  grandchildren,  and  to  the  legal  issue  of  any  deceased  grandchild ,  '^  etc. , 
must  take  effect  as  a  good  cross-remainder.  Doe  y.  Wainewright,  5  Term.  B. 
427;  CoU  v.  SetDelU  2  H.  L.  Gas.  186;  Atkinson  v.  Barton,  3  De  Gex,  F.  & 
J.  839;  Atkinson  y.  ffoltby,  10  H.  L.  Gas.  313;  Badger  v.  Gregory,  L.  B.  8 
Eq.  78. 

5.  Of  course,  there  is  a  bare  possibility  that  no  grandchild,  nor  any  legal 
issue  of  any  deceased  grandchild,  will  survive  both  of  the  daughters,  in 
which  event  "the  residue  and  remainder"  could  not  go  to  survivors  under 
the  fourth  clause  of  the  will  for  want  of  a  taker,  and  hence  such  "residue  and 
remainder"  would,  in  that  contingency,  necessarily  go,  under  the  statutes, 
to  the  testator^s  daughters  as  his  heirs  at  law  But  that  mere  possibility 
<loes  not  frustrate  the  scheme  of  the  will.  The  statute  expressly  provided 
that  ''no  future  estate,  otherwise  valid,  shall  be  void  on  the  ground  of  the 
probability  or  improbability  of  the  contingency  on  which  it  is  limited  to  take 
effect. "  Section  2050.  Whether  it  ever  takes  place  or  not  can  only  be  demon- 
Btrated  by  lapse  of  time. 

6.  As  to  whether  any  grandchild  can  dispose  of  his  interest  in  the  estate 
or  any  portion  of  it,  prior  to  his  coming  into  full  enjoyment  on  the  death  of 
both  of  the  daughters,  is  a  question  that  can  only  be  properly  considered  when 
it  shall  arise. 

7.  Ab  to  the  specific  bequest  to  Henry,  we  have  no  desire  to  add  anything 
to  what  is  contained  in  the  opinion  on  file. 

The  motion  for  a  rehearing  Is  denied. 


Hawes  v.  Boyd  and  others. 
Filed  October  18,  1885. 

1.  ATTACHHrarr — ^Affidavit  Stating  Amount  Duk. 

It  is  essential  to  a  valid  execution  of  a  writ  of  attachment  that  the  affidavit  an- 
nexed thereto  should  state  not  only  a  statutory  cause  for  issuing  the  writ,  but  also 
the  amount  of  tlie  defendant's  indebtedness  to  the  plaintiff,  and  where  the  cause  of 
action  is  of  such  a  character  that  it  is  impossible  for  plaintiff  or  his  aeent  to  know 
the  amount  of  indebtedness,  no  attachment  founded  upon  it  can  be  lawfully  exe- 
c«ced. 

2.  Same — Amount  Stated  '*A8  Near  as  can  bb  Dbtbbmined." 

When  the  affidavit  for  an  attachment  states  that  defendant  is  indebted  to  plain- 
tiff in  an  amount  specified  *'a8  near  as  plaintiff  can  determine,"  it  is  insufficient. 
3.  Same— Absconding  Debtob. 

An  affidavit  that  states  that  defendant  absconded  from  the  state  is  sufficient  with- 
out alleging  an  intention  to  defraud  creditors  or  the  effect  of  such  absconding. 

Appeal  from  circuit  court.  Rock  county. 

The  parties  litigant  are  severally  creditors  of  Boyd.  Each  of  them  com- 
menced an  action  against  Boyd  on  a  separate  demand,  and  sued  out  a  writ  of 
attachment  therein.  All  of  the  attachments,  seven  in  number,  were  levied 
upon  the  same  property  of  Boyd.  The  respondent's  attachment  was  first  levied. 
On  his  petition  the  property  so  attached  was  sold  pursuant  to  Rev.  St.  §  2740, 
and  the  proceeds  of  such  sale  remain  in  the  hands  of  the  sheriff.  Each  party 
has  prosecuted  his  action  to  judgment  and  has  issued  execution  thereon.  The 
appellants,  who  are  the  plaintiffs  in  six  of  the  attachment  suits,  moved  the 
court  to  vacate  the  attachment  of  the  respondent,  Hawes,  and  to  hold  the  same 
void  as  against  them,  and  that  the  sheriff  be  directed  to  apply  the  proceeds  of 
tlie  sale  of  the  attached  property  in  satisfaction  of  their  several  judgments 
and  executions.  The  respondent  filed  a  counter-motion  or  petition,  asking 
that  such  proceeds  be  first  applied  in  satisfaction  of  his  judgment  and  exe- 
cution. The  circuit  court  denied  the  motion  of  the  appellants,  and  granted 
that  of  the  respondent.    This  appeal  is  from  the  order  in  that  behalf.    The 
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grounds  upon  which  the  validity  of  the  respondent's  attachment  is  denied 
are  stated  in  the  opinion. 

Cai-penter  t&  MoGotoan,  for  respondent,  George  W.  Hawes.  Winans^ 
Fethers  «&  Jeffris,  for  appellants,  J.  J,  Boyd  and  others. 

Lyon,  J.  1.  The  moneys  in  the  hands  of  the  sheriff,  being  the  proceeds 
of  the  sale  of  the  attached  property,  are  under  the  control  of  the  court,  and 
doubtless  the  court  may  inquire  and  determine  who  is  entitled  thereto,  and 
order  the  same  paid  over  to  the  person  or  persons  so  entitled.  The  procedure 
to  that  end,  in  form,  is  in  the  action  of  Hawes  v.  Boyd^  yet,  in  substance  and 
effect,  it  is  not  strictly  in  that,  or  in  either  of  the  actions  against  Boyd,  but 
is  rather  in  the  nature  of  a  special  proceeding  growing  out  of  and  founded 
upon  all  those  actions;  to  which  proceeding  all  the  attaching  ci*editors  of 
Boyd  (and  perhaps  Boyd  also)  are  parties.  If  the  respondent's  attachment 
was  valid,  he  is  entitled  to  have  his  judgment  paid  first  out  of  such  money. 
If  his  attachment  is  not  valid,  the  appellants,  the  other  attaching  creditors  of 
Boyd,  are  first  entitled  to  have  the  moneys  applied  in  payment  of  their  judg- 
ments in  due  order  of  priority.  Manifestly  the  appellants  may,  in  some  pro- 
ceeding, litigate  and  have  determined  the  question  of  the  validity  or  invalidity 
of  such  attachment.  Regarding  substance  rather  than  mere  form,  we  think 
they  have  adopted  an  effectual  procedure  to  obtain  an  adjudication  of  that 
question.  If  authorities  are  required  to  a  proposition  so  reasonable  and  just, 
they  may  be  found  cited  in  the  notes  to  section  275,  Drake,  Attachm. 

2.  The  validity  of  the  respondent's  attachment  is  impeached  on  two  grounds. 
These  are:  (1)  The  respondent's  claim  was  of  such  a  nature  that  an  attach- 
ment could  not  lawfully  issue  in  an  action  to  enforce  it ;  and  (2)  the  aflSdavit 
annexed  to  the  writ  is  insufficient  to  authorize  the  officer  to  execute  such  a 
writ. 

1.  The  cause  of  action  stated  by  the  respondent  in  his  action  against  Boyd 
is  to  the  effect  that  in  March,  1884,  he  delivered  to  Boyd  goods,  wares,  and 
merchandise  of  the  value  of  $7,814.83  to  be  sold  by  the  latter  for  him  at  Janes- 
ville;  that  he  (Hawes)  agreed  to  and  did  furnish  Boyd  a  salesman  at  his  own 
expense,  and  agreed  to  and  did  pay  one-half  of  the  rent  of  store  and  one-half 
the  cost  of  advertising;  that  Boyd  was  to  pay  all  the  other  expenses  of  mak- 
ing such  sale,  was  to  dispose  of  the  stock  to  the  best  advantage,  and,  when 
sold,  was  to  retain  one-half  of  the  net  profits  accruing  from  the  sale  for  his 
services  therein,  and  was  to  malce  weekly  deposits  in  a  certain  bank,  to  the 
credit  of  Hawes,  of  the  money  received  from  such  sales.  Between  March  24 
and  July  14, 1884,  Boyd  so  deposited  $969.15,  which  is  all  Hawes  ever  received 
on  account  of  such  sales.  Boyd  continued  to  sell  from  the  stock  until  Decem- 
ber 5,  1884,  on  whicli  day  he  absconded  from  this  state. 

The  complaint  concludes  with  the  following  averments:  "This  plaintiff 
further  shows  that  he  is  unable  to  state  what,  if  any,  portion  of  said  goods 
so  delivered  by  this  plaintifT  to  said  defendant  to  be  sold  as  aforesaid,  remain  ' 
unsold;  and  this  plaintiff  will  be  unable  to  state  the  exact  amount  till  after 
lie  takes  an  inventory  of  the  goods  remaining  unsold  and  belonging  to  this 
plaintiff:  and  this  plaintiff  further  shows  that  the  balance  of  said  goods  so 
delivered  to  suid  defendant  and  remaining  unsold,  or  sold  and  unaccounted 
for,  is  the  sum  of  six  thousand  eight  hundred  forty-five  18-100  dollars,  with 
interest  from  the  said  fourteenth  day  of  July,  1884. "  Judgment  is  demanded 
for  the  sum  last  named. 

It  is  essential  to  a  valid  execution  of  a  writ  of  attachment  that  the  affidavit 
annexed  thereto  should  state  not  only  a  statutory  cause  for  issuing  the  writ, 
but  also  the  amount  of  the  defendant's  indebtedness  to  the  plaintiff  "as  near 
as  may  be,  over  and  above  all  legal  set-offs."  Rev.  St.  736,  §  2731.  The 
statement  of  the  amount  of  such  indebtedness  is  a  most  vital  one.  For  the 
purposes  of  the  execution  of  the  writ  it  imports  absolute  verity,  because  it  is 
not  traversable  in  a  proceeding  by  traverse  to  dissolve  the  attachment.    Bev. 
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QL  739,  §  2745.  Such  statement  is  the  guide  to  the  officer  executing  the  writ 
as  to  the  amount  of  property  he  ought  to  seize  In  order  to  secure  the  plaintiff. 
Hence  it  is  required  for  the  protection  of  the  debtor,  and  of  his  other  credit- 
ors as  well.  Considering  the  importance  of  such  statement,  it  necessarily 
and  logically  follows  that  if  the  cause  of  action  be  of  such  a  character  that  it 
is  impossible  for  the  plaintiff  or  his  agent  to  know  the  amount  of  such  in- 
debtedness, no  attachment  founded  upoi^  it  can  be  lawfully  executed. 

Taking  the  n^ost  favorable  view  for  the  respondent,  Hawes,  of  the  transac- 
tions between  himself  and  Boyd,  and  we  have  this  state  of  facts:  Hawes  de- 
livered his  goods  to  Boyd,  in  trust,  that  Boyd  would  sell  them  and  pay  over 
to  him  the  proceeds  of  the  sales,  less  one-half  the  net  profits.  In  stating  the 
indebtedness,  Hawes  included  nothing  for  profits.  He  merely  claimed  the 
value  of  the  goods  delivered  to  Boyd,  less  payments.  We  may  therefore  ex- 
clude from  consideration  any  question  of  the  amount  of  profits.  But  in  order 
to  ascertain  the  amount  of  Boyd*s  indebtedness  to  Hawes  at  any  given  time, 
it  was  necessary  to  know  what  amount  Boyd  had  realized  for  such  of  the 
goods  as  he  had  heretofore  sold.  It  was  not  sufficient  to  know  merely  what 
goods  he  had  sold,  for  the  value  thereof  is  not  the  measure  of  his  indebted- 
ness. It  is  the  amount  realized  which,  under  the  contract  mentioned  in  the 
complaint,  measures  the  liability  of  Boyd.  Hence,  before  Hawes,  or  anyone 
for  him,  could  state  the  amount  of  Boyd's  indebtedness,  it  was  necessary  to 
have  an  accounting  of  the  goods  sold  and  the  prices  realized  therefor;  be- 
cause the  respondent's  attachment  was  sued  out  and  executed  before  any  such 
accounting  was  had,  and  before  he  or  his  agent  knew,  or  could  know,  the 
amount  of  Boyd's  indebtedness,  (all  which  sufficiently  appears  in  the  complaint 
in  that  action,)  it  must  beheld  that  the  respondent  obtained  no  lien  upon  the 
property  attached,  as  against  the  appellants,  who  subsequently  attached  the 
same  property. 

2.  Inasmuch  as  our  conclusion  on  the  other  point  is  decisive  of  the  ap- 
peal the  objections  to  the  sufficiency  of  the  affidavit  will  be  very  briefly  dis- 
cussed. The  indebtedness  of  Boyd  is  thus  stated  therein:  "That  the  above- 
named  defendant,  J.  J.  Boyd,  is  indebted  to  the  said  plaintiff  in  a  sum  ex- 
ceeding fifty  dollars,  to-wit,  in  the  sum  of  six  thousand  eight  hundred  and 
forty-five  dollars  and  eighteen  cents,  as  near  as  may  be,  over  and  above  all 
legal  set-offs,  and  as  this  plaintiff  is  able  to  determine;  and  that  the  same 
is  due  upon  express  contract."  It  is  maintained  on  behalf  of  appellants 
that  the  insertion  therein  of  the  words  **and  as  this  plaintiff  is  able  to  deter- 
mine" renders  the  affidavit  insufficient. 

In  the  discussion  of  the  other  branch  of  the  case  the  necessity  of  stating  in 
the  affidavit  the  amount  of  the  indebtedness  for  which  the  writ  issues  is  as- 
serted. True,  the  statute  provides  that  it  is  to  be  stated  "as  near  as  may  be, " 
and  this  court  has  sanctioned  the  use  of  th«it  phrase  in  the  affidavit.  Oliver 
V.  Tmm,  28  Wis.  328;  Mairet  v.  MarHiier,  34  Wis.  582.  But  it  was  held 
in  Oliver  v.  Town  that  the  phrase  introduced  no  element  of  uncertainty  in 
the  affidavit  in  respect  to  the  indebtedness,  or  the  amount  of  it.  To  the  same 
effect  is  the  reasoning  of  Chief  Justice  Dixon  in  Lathrop  v.  Snyder,  16  Wis. 
293.  We  entertain  no  doubt  that  perjury  may  be  well  assigned  on  an  affi- 
davit to  procure  the  execution  of  a  writ  of  attachment  in  which  it  is  alleged 
the  defendant  is  indebted  in  a  sum  specified  "as  near  as  may  be." 

The  affidavit  under  consideration  states  the  indebtedness  at  a  sum  certain 
**as  near  as  maybe,  ♦  ♦  ♦  and  as  this  plaintiff  is  able  to  determine," 
It  is  obvious  that  the  meaning  of  the  last  sentence  is  "as  near  as  this  plain- 
tiff is  able  to  determine."  The  question  is,  does  the  insertion  of  the  phrase 
in  the  affidavit  introduce  an  element  of  uncertainty  in  respect  to  the  amount 
of  Boyd's  indebtedness  to  Hawes?  We  think  it  does.  Neither  Hawes  or 
his  agent  who  made  the  affidavit  knew  the  amount  of  such  indebtedness.  The 
statement  in  the  affidavit  of  the  amount  thereof  was»  as  we  have  seen,  neoe&- 
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sarily  a  mere  estimate,  and  subsequent  events  showed  it  to  be  a  verv  wild 
one,  for  it  included  the  value  of  goods  to  the  amount  of  $5,000,  which  Boyd 
had  not  sold,  and  to  recover  the  same  goods  Hawes  subsequently  brought 
replevin  against  the  sheriif .  We  can  see  no  distinction  in  principle  between 
this  affidavit  and  that  in  Lathrop  v.  Snyder,  where  the  qualifying  phrase  was 
"as  near  as  this  deponent  can  now  estimate  the  same/'  That  affidavit  was 
held  insufficient.  The  case  has  not  ^een  overruled,  or  its  accuracy  questioned 
by  this  court,  although  the  learned  compilers  of  Shepherd's  Digest  seem  to 
think  that  Mairet  v.  Marriner,  supra,  (and,  of  course,  Oliver  v.  Tawrif  also,) 
estabUshes  a  different  rule.  Shep.  Dig.  72,  §  17.  They  are  mistaken.  Those 
cases  allowed  the  insertion  of  a  statutory  phrase  in  the  affidavit,  at  the  same 
time  holding  that  it  does  not  render  the  averment  of  amount  of  indebtedness 
uncertain.  Lathrop  v,  Snyder  holds  that  an  entirely  different  phrase,  not  in 
the  statute,  did  render  such  averment  uncertain.  The  rulings  are  entirely 
consistent  with  each  other. 

3.  The  ground  for  the  attachment  is  stated  in  the  affidavit  to  be  that  Boyd 
has  absconded  from  this  state.  This  is  claimed  to  be  an  insufficient  state- 
ment, because  it  is  not  also  averred  that  he  so  absconded  to  the  injury  of  his 
creditors.  The  question  of  the  sufficiency  of  the  affidavit  in  this  particular 
elicited  much  subtle  argument.  Its  solution  depends  upon  the  construction 
of  §  1,  sec.  2731,  Rev.  St.  We  construe  it  to  mean  that  it  is  good  cause  for 
executing  an  attachment  if  the  debtor  has  absconded  from  the  state,  regard- 
less of  his  intention  in  so  doing,  or  the  effect  upon  his  creditors. 

It  was  stated  in  argument  that  other  litigation  is  now  pending  between 
some  of  these  parties  in  which  it  is  claimed  that  Hawes  and  Boyd  were 
partners,  made  such  by  the  terms  of  the  contract  above  mentioned.  This  is 
referred  to  only  as  a  reason  for  saying  that  nothing  herein  contained  is  to  be 
construed  as  an  intimation  of  opinion  on  that  subject,  one  way  or  the  other. 

It  results  from  the  views  above  expressed  tjiat  the  order  of  the  circuit 
court,  that  the  respondent's  judgment  and  execution  be  first  paid  out  of  the 
ixioneys  in  the  hands  of  the  sheriff,  must  be  reversed,  and  the  cause  remanded, 
with  directions  that  such  moneys  be  first  applied  in  satisfaction  of  the  appel- 
lants' judgments  and  executions  in  due  order  of  priority. 


Conrad  t>.  Trustees  of  the  Grand  Grove,  U,  A.  O.  D. 
Filed  October  18.  1885. 

1.  Vkndob  and  Vendee — Breach  of  Covenants  of  Seizin  and  Quiet  Enjoyment — 

Tender. 

The  finding  that  the  tender  in  this  case  was  made  to  plaintiflTs  husband  with  her 
knowledge,  and  that  he  was  her  agent,  is  sustained  by  the  evidence. 

2.  Same — Tender  in  Part  of  Mortoage  Notes  Given  for  Deperrbd  Payment. 

Where  there  ha^s  been  a  failure  of  title,  and  an  eviction  of  the  grantee,  a  tender 
of  the  money  paid  by  him  and  of  the  unpaid  mortgage  notes  given  for  tlie  deferrc^d 
payments  is  a  good  tender. 
8.  Same — Measure  of  Damages—Interest  in  Lieu  of  Mesne  Profits  and  Improve- 
ments. 

In  an  action  for  breach  of  covenant  of  seizin,  the  measure  of  plaintifTs  dam- 
ages is  the  consideration  paid  for  the  land,  and  interest  thereon  from  tlie  date  of 
pa^-ment,  in  lieu  of  mesne  profits ;  the  grantee  being  left  to  his  remedy  against  the 
evictor  who  has  establlslied  a  permanent  title  to  obtain  payment  for  improvements. 

Appeal  from  circuit  court,  Milwaukee  county. 

The  defendants  are  trustees  and  the  governing  body  of  a  corporation  known 
as  the  Grand  Grove  of  the  United  Ancient  Order  of  Druids.  On  May  20, 1881, 
as  such  trustees,  and  for  and  in  behalf  of  such  corporation,  they  conveyed  two 
certain  lots  in  the  city  of  Milwaukee  to  one  Heinrich  Conrad,  the  husband  of 
the  plaintiff,  with  covenants  of  seizin,  against  incumbrances,  and  for  quiet 
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enjoyment.  Conrad,  the  grantee,  went  into  possession  of  the  lots  under  his 
oonvevance.  The  title  of  the  corporation  depended  upon  a  conveyance  of  the 
lots  to  it  by  one  Carl  Witt,  by  a  deed  absolute  on  its  face.  A  few  months 
later  Witt  comraenced  an  action  in  the  county  court  against  the  defendants* 
representing  the  corporation,  and  Conrad  and  his  wife,  to  have  his  conveyance 
to  the  corporation  declared  a  mortgage,  and  to  redeem  therefrom.  He  alleged 
that  Conrad  had  notice  of  his  equities  when  he  took  a  conveyance  of  the  lots. 
Such  proceedings  were  had  in  the  action  that  on  November  29,  1881,  the 
<»unty  court  rendered  judgment  for  Witt,  adjudging  his  said  deed  to  the  cor- 
poration a  mortgage,  and  his  right  to  redeem  the  same  by  paying  the  amount 
of  the  mortgage  debt,  which  was  stated  in  the  judgment.  Witt  having  paid 
that  amount  into  court  for  the  use  of  the  corporation,  the  defendants  were 
decreed  to  reconvey  the  lots  to  him.  The  court  also  held  that  Conrad  was 
not  a  bona  fide  purchaser,  but  that  he  purchased  the  lots  with  notice  of  Witt's 
equities,  and  decreed  that  the  conveyance  to  him  was  null  and  void  as  against 
Witt,  and  vacated  and  set  the  same  aside  as  to  him,  and  ordered  possession  of 
the  lots  to  be  delivered  to  Witt.  March  6, 1882,  two  appeals  were  taken  to  this 
court  from  such  judgment:  one  by  the  defendants,  the  other  by  Heinrich 
Conrad.  The  latter  entered  into  an  undertaking,  with  two  of  the  principal 
officers  of  the  order  as  sureties,  conditioned  to  pay  Witt  the  value  of  the  use 
and  occuitfition  of  the  lots,  pending  his  appeal,  should  the  judgment  be  af- 
firmed. The  judgment  of  the  county  court  was  afterwards  affirmed,  (55  Wis. 
376,  and  13  K.  W.  Rep.  261,)  and  the  corporation  paid  Witt  for  such  use  and 
occupation  $125.  March  30,  1882,  Heinrich  Conrad  conveyed  the  lots  to  one 
Kloepfel,  who  immediately  conveyed  the  same  to  the  wife  of  Heinrich,  tiie 
plaintiff.  These  conveyances  were  in  the  foim  of  warranty  deeds,  but  were 
merely  voluntary  conveyances,  without  any  valuable  consideration  therefor. 
They  were,  respectively,  recorded  in  July  and  August  of  the  same  year.  Oc- 
tober 6,  1882,  Heinrich  Conrad/ind  his  wife  were  forcibly  evicted  from  the  lots 
by  virtue  of  the  legal  process  issued  in  Witt's  action.  While  they  occupied 
the  same  they  made  permanent  improvements  thereon  of  the  value  of  from 
$250  to  $300,  the  most  of  which  were  made  after  Witt  commenced  his  action. 

The  consideration  which  Heinrich  agreed  to  pay  for  the  lots  was  $1,000. 
He  paid  $400  at  the  time  of  purchase,  and  gave  six  notes  of  $100  each,  se- 
cure by  mortgage  on  the  lots,  for  the  balance.  In  May,  1882,  he  paid  one 
of  these  notes,  and  the  accrued  interest  on  the  others,  amounting  in  all  to 
S142.  November  22, 1882,  the  defendant's  trustees,  as  aforesaid,  tendered  to 
Heinrich  $464.17;  that  being  the  $542  he  had  paid  on  the  purchase  price  of 
the  lots,  and  the  interest  thereon  to  the  date  of  the  tender,  less  $125  paid  Witt 
for  use  and  occupation  of  the  premises  by  Heinrich  and  wife  pending  the  ap- 
peals to  this  court,  as  before  mentioned.  At  the  same  time  they  tendered  to 
him  his  unpaid  notes  and  the  mortgage  given  to  secure  them.  Heinrich  re- 
fused to  accept  the  tender,  and  it  seems  to  have  been  kept  good,  and  the 
(tmount  tendered,  with  the  securities,  were  deposited  in  court. 

The  plaintiff,  Mrs.  Conrad,  brought  this  action  to  recover  damages  for  the 
breach  of  the  covenants  of  seizin,  and  for  quiet  enjoyment,  contained  in  the 
i»nveyance  of  the  lots  executed  by  the  defendants  to  Heinrich,  her  husband 
and  grantor.  The  cause  was  tried  without  the  intervention  of  a  jury,  and  the 
court  found  substantially  the  facts  above  stated;  also  that  the  tender  was 
made  to  the  plaintiff  as  well  as  to  her  husband. 

The  conclusions  of  law  which  the  court  deduced  from  the  above  facts  are  as 
follows:  ''  (1)  That  the  plaintiff  is  entitled  to  no  greater  an  amount  of  dam- 
ages than  the  amount  tendered  prior  to  suit,  and  now  on  deposit  with  the  clerk 
of  court;"  and  ''(2)  that  the  defendants  are  entitled  to  judgment  dismissing 
the  complaint  of  plaintiff  on  its  merits,  with  costs  of  suit,  which  judgment 
shall  be  entered  as  of  the  term  the  cause  was  tried." 
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Judgment  for  the  defendants  was  entered  accordingly,  dismissing  the  com- 
plaint, with  costs.    The  plaintiff  appeals  from  the  judgment. 

Johnson^  Riebrock  dk  Hal^ey,  for  appellant,  Johanna  W.  Conrad.  Cotz^ 
hauseUy  SylvesteTf  Heheiher  <&  JoneSp  for  respondents.  Trustees  of  the  Grand 
Grove,  U.  A.  O.  D. 

Lyon,  J.  The  errors  assigned  relate  only  to  the  sufficiency  of  the  tender. 
It  is  alleged  that  the  same  was  not  made  to  the  plaintiff,  but  only  to  her  hus- 
band; and,  further,  that  the  sum  tendered  was  too  little,  in  that  money 
should  have  been  tendered  instead  of  the  notes  and  mortgage  executed  by  the 
plaintiff's  husband  to  the  defendants  for  part  of  the  price  of  the  lots  in  ques- 
tion ;  that  the  $125  paid  by  the  defendants  to  Witt  for  use  and  occupation  of 
the  lots,  pending  the  appeal  in  his  case  to  this  court,  should  ilot  have  been 
deductied  from  the  sum  paid  them  by  the  plaintiff's  husband  on  account  of 
the  lots;  and  that  the  tender  should  have  included  the  value  of  permanent 
improvements  made  upon  the  lots  by  the  plaintiff  and  her  husband.  These 
propositions  will  be  considered  and  briefly  discussed  in  their  order. 

1.  The  trial  court  found  that  the  tender  was  made  to  the  plaintiff  and  also 
to  her  husband.  The  finding  that  it  was  made  to  the  plaintiff  is  challenged, 
for  the  alleged  reason  that  there  is  no  testimony  to  support  it.  Looking  int4> 
the  bill  of  exceptions  we  find  that  the  plaintiff  herself  testified  that  during  the 
year  1882,  after  she  took  her  conveyance,  her  husband  was  her  agent  in  rela* 
tion  to  the  lots.  Tliis  testimony  seems  to  be  unqualified  and  undisputed. 
We  think  it  sufiiclent  to  support  the  finding  thus  challenged.  True,  when 
the  tender  was  made,  the  defendants  had  no  actual  notice  that  their  graiitecr 
Heinrich  Conrad,  had  assigned  his  right  of  action  for  a  breach  of  the  cove- 
nants in  his  deed,  and  supposed  he  remained  the  real  party  in  interest;  yet, 
inasmuch  as  he  represented  the  real  party  in  interest,  (the  plaintiff,)  the  tender 
to  him  operated  as  a  tender  to  her,  and  she  is  bound  by  it.  Moreover,  the  tes- 
timony tends  to  show  that  the  plaintiff  was  pre^nt  when  the  tender  was  made, 
and  neither  objected  thereto  nor  asserted  her  right  to  the  damages  for  such 
l)reach  of  the  covenants  in  her  husband's  deed.  She  testified  at  great  length 
as  a  witness  in  her  own  behalf,  but  failed  to  deny  that  she  was  so  present  and 
knew  all  about  the  tender.  We  should  hesitate  to  disturb  a  finding  that  she 
was  so  present  and  knew  of  the  tender,  and  is  estopped,  by  such  knowledge 
and  by  her  silence  when  she  ought  to  have  spoken,  to  now  assert  that  the 
tender  was  insuflficient  because  made  to  her  husband  silone. 

2.  Was  it  competent  for  the  defendants  to  tender  or  offer  to  return  the  un- 
paid notes  and  mortgage  of  their  grantee,  given  for  a  portion  of  the  price  of 
the  lots?  or  were  they  bound  to  tender  in  cash  the  amount  unpaid  on  such 
notes?  The  consideration  named  in  the  deed  to  Heinrich  is  $1,000.  Not- 
withstanding the  receipt  of  tliat  sum  is  acknowledged  therein  by  the  usual 
formula,  the  proof  is  conclusive  that  Heinrich  paid  but  $500  of  that  sum, 
leaving  a  like  sum  evidenced  by  his  notes  and  mortgage  unpaid;  so  when  the 
securities  were  offered  to  be  returned  to  him,  and  the  money  he  had  paid,  and 
interest  thereon  was  offered  to  him,  full  indemnity  for  all  he  had  paid  on  ac- 
count of  the  lots  was  thereby  tendered.  That  is  all  the  law  requires.  We 
should  have  been  greatly  surprised  had  the  industrious  counsel  for  the  plain- 
tiff found  a  single  case  to  the  contrary.  But  he  has  not.  There  would  be 
neither  equity  nor  reason  in  requiring  the  defendants  to  treat  the  notes  of  Con- 
rad in  their  hands  as  so  much  cash  received  by  them,  for  the  purpose  of  a 
valid  tender,  thus  compelling  them  t^  take  the  chances  of  collecting  the  notes 
when  due,  and  after  the  mortgage  security  had  entirely  failed  with  the  fail- 
ure of  their  title  to  the  lots. 

The  point  is  made  that  the  tender  of  the  securities  was  defective  in  that  the 
notes  were  not  canceled,  nor  a  release  of  the  mortgage  tendered.  We  sup- 
pose that  the  delivery  of  the  notes  to  the  maker,  with  the  mortgage  and  the 
decree  of  the  court  divesting  entirely  the  title  of  both  the  mortgagor  and  the 
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mortgagee  to  the  lots»  operate  as  a  pretty  effectual  cancellation  of  the  notes 
and  release  of  the  mortgage.  Besides,  no  objection  was  made  to  the  tender, 
because  it  was  not  accompanied  by  an  offer  of  such  cancellation  and  release. 

3.  The  remaining  assignments  of  error  go  to  the  rule  of  damages.  They 
raise  the  question  whether  the  defendants  should  be  allowed  the  ^12b  they 
piiid  for  the  use  and  occupation  of  the  lots  pending  the  appeal  of  Witt's  case 
to  this  court,  and  whether  the  plaintiff  can  recover  in  this  action  the  value  of 
the  permanent  improvements  which  she  and  her  grantor  placed  upon  the  lots. 
In  an  action  for  a  breach  of  the  covenant  of  seizin,  the  measure  of  plaintiff's 
damages  is  the  consideration  paid  for  the  land,  and  interest  thereon  from  the 
date  of  payment.  This  rule  is  nearly  or  quite  univei-sal.  In  an  action  for  a 
breach  of  ihe  covenant  for  quiet  enjoyment,  the  rule  is  not  so  uniform,  but 
in  many,  probably  most,  of  the  states  it  is  the  same  as  in  actions  upon  the 
covenant  of  seizin.  Bawle,  Gov.  242,  and  cases  cited  in  notes.  That  rule  of 
damages  was  adopted  in  this  state  in  the  e-arly  case  of  Blossom  v.  Knox,  3  Pin. 
262,  decided  in  1851.  We  are  not  aware  that  it  has  since  l)een  changed  or  its 
accuracy  questioned  by  this  court.  It  seems  to  us  that  the  rule  as  thus  estal> 
lished  rests  upon  a  sound  biisis,  and  is  the  better  and  safer  rule.  We  must, 
therefore,  adhere  to  it  until  changed  by  the  legislature.  See  Messer  v.  Oes- 
ireich,  52  W'is.  684;  8.  C.  10  N.  W  Rep.  6,  and  cases  cited  in  the  opinion  by 
Mr.  Justice  Cassoday;  Mclnnis  v.  Lyman,  62  Wis.  191 ;  S.  C.  22  N.  W.  Rep. 
405;  Lawton  v.  Howe,  14  Wis.  261. 

The  rule  thus  established  excludes  both  mesne  profits  and  the  value  of  per- 
manent improvements  as  elements  of  damages.  It  gives  the  evicted  cove- 
nantee interest  on  the  consideration  money  he  has  paid  instesid  of  mesne 
profits,  and  leaves  him  to  his  remedy  against  the  evictor  who  has  established 
ii  permanent  title  to  obtain  pay  for  his  improvements.  Conrad  sought  this 
remedy  in  Witt's  action,  but  failed  to  obtain  pay  for  his  improvements  be- 
cause he  had  notice  of  Witt's  equities  when  he  made  them.  55  Wis.  376,  and 
13  N.  W.  Rep.  261. 

The  payment  to  Witt  of  the  8125  was  not  a  voluntary  payment.  The  two 
principal  officers  of  the  corporation  represented  by  the  defendants  became 
security  on  the  appeal  of  Heinrich  Conrad  for  the  payment  thereof  in  case  the 
judgment  appealed  should  be  affirmed.  They  did  this  in  their  own  names,  it 
istrue,  but  for  and  in  behalf  of  and  at  the  request  of  the  corporation,  which 
was  the  real  surety.  The  judgment  was  affirmed,  and  the  defendants  paid 
the  money  out  of  the  funds  of  the  corporation,  as  in  justice  and  equity  they 
were  bound  to  do.  We  have  already  seen  that  the  plaintiff's  husband  was 
primarily  liable  for  the  amount.  Hence,  in  assessing  his  damages  for  the 
breach  of  his  covenants,  the  amount  should  be  allowed  to  the  defendants.  It 
was  therefore  properly  deducted  in  the  tender  from  the  amount  the  cove- 
nantee had  paid  for  the*  lots.  The  plaintiff  stands  in  no  better  or  different 
position  than  would  her  husband  had  he  never  made  a  conveyance  of  the  lots, 
and  were  he  the  plaintiff  in  the  action  instead  of  his  wife. 

We  have  no  question  here  of  the  liability  of  the  defendants  for  the  costs 
and  expenses  of  the  covenantee  in  Witt^s  svction.  These  were  all  paid  by  the 
defendants,  as  were  also  the  mesne  profits  down  to  the  time  Conrad  took  his 
appeal  to  this  court. 

We  conclude  that  none  of  the  alleged  errors  are  well  assigned,  and  must 
therefore  affirm  the  judgment  of  the  circuit  court. 
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Fraedrich  fj.  Fliette. 

Filed  October  13,  1885. 

1.  Action  to  Abatk  Nuisanok— Damagbb— Injukotiox— Jury  Triait— Equity  Casb. 

An  action  to  abate  a  nuisance  (^aui»ed  by  obstructing  a  ditch,  in  which  damages 
are  claimed,  and  an  injunction  to  prevent  permanent  and  irreparable  injury  is 
prayed  for,  is  an  action  in  equity,  and  noc  an  action  at  law  to  be  tried  by  a  jury. 

2.  Same— Effect  of  Verdict. 

Where  such  an  action  has  been  erroneously  submitted  to  a  jury  for  trial,  their 
verdict  is  merely  advisory,  and  it  is  competent  for  the  court  to  And  the  facts  against 
the  tindings  of  the  jury  ;  but  to  do  this  the  court  must  have  all  the  evidence  before 
it ;  and  where  the  jiirv  viewed  the  premises  before  rendering  their  verdict,  the  court 
may  order  a  new  trial. 

3.  Same — View  by  Jury. 

A  view  by  a  jury  should  not  be  allowed  in  an  equity  case. 

4.  Same — Waiver  by  Going  to  Trial. 

Wliere  the  court  has  erroneously  held  that  a  case  is  a  case  at  law,  and  submHted 
it  to  trial  by  a  jury,  a  party  objecting  waives  no  right  by  going  to  trial  before  the 
jury. 

5.  Same— Amendment  of  Complaint. 

In  an  action  to  abate  a  nuisance,  in  which  damages  are  claimed  and  an  injunc- 
tion asked,  it  is  not  error  to  refuse  to  allow  the  cuiupiaint  to  be  amended  by  strik- 
ing out  from  the  demand  for  judgment  every  demaua  except  for  damages  and  costs, 
as  such  amendment  would  cuange  the  action  from  qne  in  equity  to  one  at  law. 

Appeal  from  circuit  court,  Washington  county. 

This  is  an  appeal  by  the  plaintiff  from  an  order  setting  aside  a  verdict  in 
his  favor,  and  granting  a  new  trial,  and  also  denying  his  motion  for  leave 
to  amend  the  complaint.  The  gravamen  of  the  action  is  an  alleged  private 
nuisance  created  and  maintained  by  the  defendant  to  the  injury  of  the  plain- 
tiff. The  complaint  alleges  that  the  plaintiff  is,  and  has  been  for  many  vears« 
the  owner  and  occupant  of  a  certain  80-acre  lot  of  land;  that  the  defendant 
is,  and  for  several  years  has  been,  tlie  occupant  claiming  to  be  the  owner  of 
an  80-acre  lot  adjoining  that  of  the  plaintiff;  and  that  the  defendant  so  ob- 
structed a  natural  water-course  on  his  land  that  the  waters  thereof  ran  upon 
the  land  of  the  plaintiff  through  a  ditch  dug  by  the  defendant  on  his  own  land, 
Hnd  caused  and  is  causing  the  damage  and  injury  complained  of,  whereas  the 
stream  in  its  natural  state  discharged  its  waters  elsewhere.  The  concluding 
avermenta  of  the  complaint  and  the  demand  for  relief  are  as  follows:  "That 
the  said  obstruction  of  said  natural  water-course  upon  defendant's  said  land, 
and  the  diversion  of  the  water  thereof  by  means  of  said  obstruction,  and  of 
said  ditch  to  and  upon  said  lands  of  this  plaintiff,  are  a  nuisance  to  this  plain- 
tiff, and  if  they  shall  be  continued  they  will  cause  permanent  and  irreparable 
injury  to  the  plaintiff's  said  lands,  and  will  greatly  depreciate  their  productive- 
ness and  value.  Wherefore  the  plaintiff  demands  judgment  for  his  damages 
as  aforesaid  in  the  sum  of  two  hundred  and  fifty  dollars,  and  also  that  the 
defendant  be  enjoined  and  restrained  from  obstructing  said  water-course  in 
and  upon  his  said  land,  and  from  diveiting  the  waters  of  such  water-course 
from  their  natural  course,  so  as  to  cause  the  same  directly  or  indirectly  to 
flow  to  or  upon  the  said  lands  of  the  plaintiff,  or  any  part  thereof,  and  also 
that  the  defendant  be  adjudged  and  commanded  to  remove  all  obstructions 
placed  by  him,  or  suffered  by  him  to  be  and  remain,  in  said  water-course  on 
his  said  land,  and  to  fill  up  the  said  ditch,  or  any  artificial  channel  made,  or 
caused  or  permitted  to  be  made,  by  him,  whereby  the  waters  accustomed  to 
flow  in  said  water-course  are  diverted  and  caused  to  flow  upon  the  plaintiff's 
said  land,  and  that  the  defendant  be  adjudged  to  pay  the  costs  of  this  action." 

The  answer  denies  that  the  defendant  obstructed  the  water-course,  and  al- 
leges that  the  same  became  obstructed  by  natural  causes  without  his  agency. 
It  also  denies  that  the  plaintiff  has  been  injured  to  the  extent  claimed,  and 
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alleges  that  he  has  an  adequate  remedy  at  law.  A  counter-claim  was  inter- 
posed, but  the  court  sustained  a  general  demurrer  thereto. 

At  the  trial  term  of  the  circuit  court  the  cause  was  on  the  calendar  of  jury 
causes.  It  being  called  for  trial,  counsel  for  the  defendant  moved  that  it  be 
stricken  from  such  calendar  on  the  ground  that  it  was  not  triable  by  jury. 
The  motion  was  denied.  Thereupon  the  same  counsel  objected  to  the  im- 
psmeling  of  a  jury  for  the  same  reason.  The  objection  was  overruled,  and 
there  was  a  jury  trial  in  which  the  defendant  participated.  The  jury  found 
specially  that  the  defendant  obstructed  the  water-course,  and  dug  the  ditch 
as  charged,  whereby  the  water  was  diverted  from  the  natural  channel  and 
caused  to  flow  on  plaintiff's  land.  They  also  found  a  general  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $36.  On  motion  of  defendant  the  court 
set  aside  the  verdict,  and  granted  a  new  trial,  on  the  ground  that  it  erred  in 
denying  defendant's  motion  to  strike  the  cause  from  the  jury  calendar,  and 
in  overruling  his  objection  to  the  impaneling  of  a  jury. 

Joshua  Stark,  for  appellant,  Fei-dinand  Fraedrich.  Cotghauaen,  Sylvester^ 
8eheiber  cfe  8loan,  for  respondent,  Wilhelm  Fliette. 

Lyon,  J.  1.  The  first  question  is  whether  the  action  is  at  law  or  in  equity. 
We  had  the  same  question  in  Deniier  v.  Chicago,  Jf .  <fe  St,  P.  By.  Co,,  57  Wis. 
218;  S.  C.  15  N.  W.  Bep.  158.  The  complaint  in  that  case  contained  a  de- 
mand for  relief  which  it  was  not  competent  for  a  court  of  law  to  grant,  and 
for  that  reason  alone  it  was  held  that  the  action  was  in  equity.  Because  the 
complaint  did  not  state  a  cause  of  action  in  equity,  a  general  demurrer  thereto 
was  sustained.  This  action  was  commenced  after  chapter  190,  Laws  1882, 
was  enacted,  and  is  subject  to  that  statute. 

This  is  a  stronger  case  for  holding  the  action  an  equitable  one  than  w^as  the 
Ciise  above  cited,  for  it  not  only  contains  a  demand  for  exclusive  equitable  re- 
lief, but  it  also  contains  an  averment  that  if  the  alleged  nuisance  is  contin- 
ued it  will  work  an  irreparable  injury  to  the  plaintiff,  which  the  statute 
makes  a  ground  for  equitable  relief.  In  an  action  at  law,  if  an  abatement  of 
the  nuisance  be  adjudged,  unless  the  defendant  gives  security  that  he  will  re- 
move it,  H  warrant  issues  to  the  proper  officer,  requiring  him  to  abate  the 
same.  Kev.  St.  822,  §§  3182,  3183.  In  this  case  tlie  demand  is  that  the  de- 
fendant be  required  to  abate  the  nuisance  by  removing  the  obstructions  from 
the  water-course  and  filling  the  ditch.  No  such  relief  can  be  granted  in  an 
action  at  law.  The  question  is  quite  fully  considered  in  the  opinion  by  Mr. 
.Justice  Cassoday  in  Denner  v.  Raihoay  Co,,  and  nothing  more  need  be  said 
upon  it.  We  think  this  case  is  ruled  by  the  judgment  in  that  case.  It  is  im- 
material that  the  question  there  arose  upon  a  demurrer  to  the  complaint,  while 
here  it  arose  upon  an  objection  to  a  jury  trial.  In  this  case  a  demurrer  would 
have  been  fruitless,  because  the  complaint  states  a  good  cause  of  action  in 
equity.  The  point  seems  to  have  been  made  at  the  first  opportunity.  In 
either  case  the  character  of  the  action  must  be  determined  by  the  complaint. 
We  conclude  that  the  action  is  in  equity,  and  the  rulings  of  the  court  to  the 
effect  that  it  is  an  action  at  law  were  erroneous.  The  circuit  court  so  held 
on  the  motion  to  set  aside  the  verdict  and  for  a  new  trial. 

2.  It  is  maintained  by  counsel  for  the  plaintiff  that,  although  the  action  is 
in  equity,  a  new  trial  should  not  have  been  granted  for  that  reason  alone, 
but  that  the  court  should  have  treated  the  verdict  as  though  the  questions 
answered  therein  had  been  specially  submitted  to  the  jury  under  the  power 
of  the  court  in  its  discretion  to  take  the  verdict  of  a  jury  on  questions  of  fact 
involved  in  equity  causes;  and  hence  that  the  court  should  have  determined 
the  case  by  approving  the  verdict  if  satisfied  with  it,  and  if  not  so  satisfied 
with  it,  by  finding  the  facts  from  the  evidence  independently  of  the  verdict, 
and  should  have  given  judgment  accordingly.  We  perceive  no  valid  objec- 
tion to  the  practice  here  suggested  in  a  case  in  which  the  court  has  before  it 
all  the  evidence,  and  the  trial  has  been  conducted  as  it  would  have  been  had 
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the  cause  been  regarded  throughout  as  in  equity.  In  such  a  case»  althoagli 
the  cause  has  been  regarded  as  one  at  law,  no  good  reason  is  apparent  vrhy 
parties  should  be  subjected  to  the  delay  and  expense  of  another  trial. 

In  the  present  case  a  material  question  of  fact  raised  by  the  pleadings  is, 
did  the  defendant  obstruct  the  water-course  on  his  land  as  alleged  in  the  com- 
plaint? He  avers  that  the  obstruction  complained  of  was  the  result  of  nat- 
ural causes  with  which  he  had  nothing  to  do.  The  jury  viewed  the  premises. 
The  testimony  given  on  the  trial  is  not  preserved  in  the  record.  We  cannot 
know  to  what  extent  the  finding  for  the  plaintiff  on  the  above  question  is 
based  upon  what  the  jury  saw.  The  obstruction  to  the  wate]>course  may  or 
may  not  have  been  of  such  a  character  that  from  an  inspection  the  jury  could 
determine  its  origin.  The  circuit  judge  had  no  view  of  the  alleged  obstruc- 
tion. Hence  the  evidence  which  the  inspection  furnished  the  jury  was  not 
before  the  judge,  and  could  not  be  unless  he  also  should  make  a  view.  Under 
these  circumstances  we  cannot  say  that  the  circuit  judge  was  in  a  position 
to  review  and  affirm  or  set  aside  the  verdict  of  the  jury  on  the  question 
whether  the  obstruction  was  natural  or  artificial.  When  a  question  of  fact 
in  an  equity  case  is  submitted  to  a  jury,  the  verdict  is  merely  advisory,  and 
it  is  competent  for  the  court  to  find  the  fact  against  the  finding  of  the  jury. 
To  do  this,  however,  or  to  review  the  verdict  intelligently,  it  is  necessary 
that  the  court  have  all  the  evidence  which  the  jury  had. 

In  this  case,  as  we  have  seen,  the  evidence  furnished  by  the  view  (which 
may  be  important)  was  not  before  the  court.  Hence,  when  the  court  held 
that  the  action  was  of  equitable  cognizance,  it  found  itself  in  no  position  in- 
telligently to  review  the  verdict  as  one  merely  advisory,  and  no  course  seemed 
open  but  to  award  a  new  triaL    We  do  not  think  it  was  error  to  do  so. 

We  conclude  this  branch  of  the  case  with  the  remark  that  a  view  by  a  jury 
called  in  an  equity  case  to  determine  a  question  of  fact  should  not  be  allowed 
unless  the  trial  judge  participates  therein.  The  reason  is  obvious  from  what 
has  already  been  said. 

8.  We  do  not  think  the  defendant  waived  any  right  by  going  to  trial  before 
the  jury,  after  the  court,  against  his  objection,  had  held  that  to  be  the  proper 
forum.  _It  is  somewhat  in  the  nature  of  an  objection  to  jurisdiction  of  the 
subject-matter,  which  cannot  be  waived. 

4.  When  the  motion  for  a  new  trial  was  made,  counsel  for  plaintiff  asked 
leave  to  amend  his  complaint  by  striking  from  the  demand  for  judgment 
every  demand  contained  in  it  except  for  damages  and  costs.  Leave  was  re- 
fused. The  only  effect  of  the  amendment,  had  it  been  allowed,  would  have 
been  to  change  the  action  from  one  in  equity  to  one  at  law.  Such  an  amend- 
ment is  inadmissible,  unless  made  by  consent,  and  the  court  properly  re- 
fused to  allow  it.  Carmichael  v.  Argard,  52  Wis.  607;  S.  C.  9  N.  W.  Rep. 
470,  and  cases  cited  in  the  opinion;  Kavanagh  v.  O^Neilh  53  Wis.  101;  S. 
C.  10  N.  W.  Rep.  369. 

The  order  of  the  circuit  court  must  be  affirmed. 


In  re  Will  of  Goodal. 

SuMNEB  and  others  v.  Nbwtok,  Trustee,  etc. 

Filed  October  13. 1S86. 

Tbott— Will— JuBiflDTcmoN  of  County  Co  ort  to  Tbbminats— Rbleasb. 

A  county  court  cannot  terminate  a  trust  created  for  the  benefit  and  maintenance 
of  a  dependent  beneficiary  simply  on  the  ground  that  such  beneficiary  has  exe- 
cuted a  release  of  her  rights  ana  claims  to  other  parties  interested  in  the  property, 
and  without  making  the  beneficiary  a  party  to  the  proceeding,  or  investigating  the 
circumstances  under  which  the  release  was  executed,  or  requiring  security  for  her 
protection  should  she  hereafter  become  indigent. 
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Appeal  from  drcuit  court,  Dodge  county. 

Maranda  Goodal  died  November  17, 1871,  leaving  a  will  in  and  by  which 
she  devised  and  bequeathed  all  her  estate,  real  and  personal,  to  the  appellant, 
ThomRB  L.  Newton,  in  trtutf  to  pay  her  debts;  to  erect  a  monument  to  her 
deceased  husband ;  to  pay  certain  legacies ;  to  support  and  maintain  her  brother, 
Cyprian  Chandler,  and  his  daughter  Mary  G.  Chandler,  during  their  natural 
lives,  or  the  life  of  either  of  them;  and  to  pay  over  the  residue  of  the  estate 
remaining  in  his  hands,  one-half  thereof  on  the  death  of  either  Cyprian  or 
Mary,  and  the  remaining  half  on  the  death  of  the  other,  to  the  petitioners, 
8arah  Sumner  and  Harriett  Wellington,  who  are  also  daughters  of  said  Cyprian. 
Newton  is  also  named  as  executor,  and  the  will  confers  upon  him  full  power 
to  sell  the  property  so  devised  and  bequeathed  to  him  in  trust,  whether  real 
or  personal;  to  convert  the  same  into  money;  to  invest  the  proceeds;  and  to 
change  such  investment  in  his  discretion.  The  will  was  duly  admitted  to  pro- 
bate by  the  Dodge  county  court  In  July,  1872,  Mary  G.  Chandler  intermarried 
with  one  Fox,  and  they  reside  in  the  state  of  Connecticut  Her  husband  has 
maintained  her  since  their  marriage,  and  is  apparently  of  sufficient  ability  to 
continue  to  do  so.  Cyprian  Chandler  died  in  February,  1884.  The  trusts 
created  by  the  will  have  all  been  executed  except  that  in  favor  of  Mary,  now 
Mrs.  Fox.  The  proceeds  of  the  estate  now  in  the  hands  of  Newton  as  a  trust 
fund  is  02,460.21,  as  alleged  by  the  petitioners  and  admitted  by  the  trustee. 

The  manner  in  which  the  trust  in  favor  of  Cyprian  and  Mary  should  be 
executed  is  thus  directed  in  the  will:  ''The  said  trustee,  or  trustees  for  the 
time  being,  of  my  said  will  and  estate  are  to  support  said  Cyprian  Chandler 
and  Mary  G.  Chandler  generously,  and  not  niggardly,  and  in  a  manner  suit- 
able to  their  condition  in  life,  giving  them  that  kind  care  and  attention 
which  their  dependent  condition  demands;  and  procuring  them  decent  homes 
in  good  respectable  families,  where  they  will  receive  kind  treatment ;  and,  if 
proper  and  feasible,  and  not  hurtful  or  too  expensive,  in  such  place  or  places 
as  they  may  prefer,  furnishing  them  with  suitable  and  becoming  clothing, 
with  such  moneys  as  they  may  wish,  in  moderate  sums,  for  pocket  money, 
unless  it  shall  appear  that  it  is  used,  or  to  be  used,  in  a  manner  hurtful  or  not 
beneficial  to  said  cestui  que  trusts.  1  authorize  my  trustee  or  trustees  for 
the  time  being  of  my  will  and  estate,  in  case  the  income  of  said  sales  or  in- 
vestments shall  prove  insufficient  for  any  of  the  purposes  aforesiiid,  to  draw 
on  the  principal,  but  not  otherwise."  It  is  also  directed  therein  that,  after 
the  death  of  one  of  the  beneficiaries,  Cyprian  or  Mary,  and  payment  to  the  resid- 
uary legatees  of  one-half  the  estate,  the  remainder  of  said  investment  and 
estate  is  *'to  be  kept  intact,  and  the  income  thereof  used  during  the  natural 
life  of  the  survivor  of  said  cestui  que  trust  for  his  or  her  support  and  main- 
tenance during  his  or  her  natural  life. ''  The  will  also  allows  Newton  $100 
I)er  annum  for  his  services  in  executing  the  trusts  imposed  upon  him  during 
the  existence  thereof.  If  any  other  trustee  should  be  appointed,  the  will  pro- 
vides that  his  compensation  shall  be  fixed  by  the  Dodge  county  circuit  or 
county  court. 

June  10, 1884,  the  residuary  legatees,  Mrs.  Sumner  and  Mrs.  Wellington, 
presented  their  petition  to  the  Dodge  county  court,  praying  that  Newton  be 
required  to  file  his  account  as  trustee  for  settlement,  and  to  show  cause  why 
the  balance  of  funds  of  said  estate  in  his  hands  should  not  be  paid  to  the 
petitioners,  and  the  estate  closed  up  and  settled.  No  claim  is  made  that  he 
has  not  properly  managed  the  estate,  but  the  petition  is  based  upon  the  fol- 
lowing instrument  purporting  to  be  executed  by  Mrs.  Fox  under  her  seal,  and 
duly  attested  and  acknowledged: 

"Know  all  men  by  these  presents,  that  I,  Mary  G.  Fox,  of  Woodstock,  in 
the  county  of  Windham  and  state  of  Connecticut,  formerly  Mary  G.  Chandler, 
of  the  town  of  Trenton,  county  of  Dodge,  and  state  of  Wisconsin,  and  one  of 

the  beneficiaries  named  in  the  will  of  Maranda  Goodal,  late  of  said  county  of 
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Dodge,  deceased,  for  and  in  consideration  of  the  sum  of  one  dollar,  to  me  in 
hand  paid,  and  for  divers  other  good  and  valuable  considerations,  do,  by  these 
presents,  for  myself,  my  heirs,  executors,  and  administrators,  and  assigns, 
remL<3e,  release,  and  disclaim  all  legacies,  gifts,  and  bequests  given  to  me  or  for 
ine,  and  all  provisions  for  my  maintenance  or  support,  in  and  by  the  will  of 
the  said  Maranda  Goodal,  deceiised. 

"And  I  do,  for  the  conaidenitions  aforesaid,  release  the  said  estate  of  Ma- 
randa Goodal,  deceased,  from  all  claim  or  liability  by  reason  of  any  matter  or 
thing  in  said  will  contained;  and  I  further  release  for  the  said  consideration 
T.  L.  Newton,  the  executor  of  said  will,  or  the  trustee  under  the  same,  from 
all  claims  or  liability  to  me  by  reason  of  any  provisions  in  said  will  made  for 
my  beiietit,  either  for  past,  present,  or  future  support;  hereby  releasing  the- 
said  estate,  and  the  said  executor  and  trustee,  and  all  other  persons  from  any 
and  all  claims  or  liabilities,  suits,  actions,  or  causes  of  actions,  now  existing, 
or  which  may  hereafter  exist,  by  reason  of  any  matter  or  thing  contained  in 
the  said  will  of  the  said  Maranda  Goodal,  deceased." 

An  order  to  account  and  show  cause,  pui'suant  to  the  prayer  of  the  petition, 
was  issued  and  served  on  the  trustee,  who  iiied  his  answer  thereto,  stating  the 
amount  of  said  estate  in  his  hands  at  $2,400.21,  and  his  readiness  to  pay  over 
one-half  thereof  to  the  petitionei-s  because  of  the  then  late  decease  of  Cyprian 
Chandler;  but  denying  the  power  of  the  court  to  tenninate  the  trust  as  to  the 
other  half  during  the  life  of  Mrs.  Fox.  The  court  granted  the  petition,  and 
directed  the  trustee  to  account  and  pay  over  to  the  petitioners  the  balance  of 
the  estate  in  his  hands,  and  that  upon  so  doing  he  be  discharged  from  his  said 
trusts.  The  trustee  appealed  to  the  circuit  court  from  all  of  the  oixler  except 
that  portion  which  required  him  to  file  his  account  of  the  trust  funds.  The 
circuit  court  affirmed  the  order  of  the  county  court,  and  he  now  appeals  to 
this  court  from  the  judgment  of  affirmance. 

Lauder  c&  Laudei',  for  appellant,  Thomas  L.  Newton,  trustee,  etc.  E.  EU 
well  and  /.  J,  Dick,  for  respondents,  Sarah  Sumner  and  others. 

Lyon,  J.  If  the  county  court,  in  the  exercise  of  its  equitable  powers,  may 
lawfully  terminate  a  testamentary  trust  for  the  support  and  maintenance  of 
any  peraon  during  life  while  such  beneficiary  is  still  living,  the  power  should 
be  cautiously  exercised,  and  no  such  trust  should  be  thus  terminated  with- 
out a  full  hearing  in  some  proceeding  to  which  all  persons  interested  in  the 
trust  fund  are  parties,  nor  without  ample  security  being  required  that  the 
beneficiary  should  never  want  for  maintenance,  if  the  trust  fund  would  have 
been  sufficient  therefor.  It  is  clearly  manifest  from  the  will  of  Mi-s.  Goodal 
that  slie  intended  to  pledge  all  the  residue  of  her  estate,  after  the  other  trusts 
created  therein  were  executed,  to  the  support  and  maintenance  of  Cyprian 
and  Mary  G.  Chandler  during  their  respective  lives,  and  to  place  each  of  them 
beyond  the  reach  of  want  while  he  or  she  survived,  and  while  any  portion 
of  her  estate  should  remain  unexpended.  It  is  quite  immaterial  that  Mary 
hHs  needed  no  assistance  from  the  estate  since  her  marriage,  or  that  her  hus- 
band is  now  entirely  able  and  willing  to  support  her.  In  the  vicissitudes  of 
human  affairs  she  may  come  to  want.  Should  such  a  misfortune  overtake 
her,  the  intention  of  the  testatrix  was  to  provide  a  fund  to  which  she  might 
again  resort  for  her  maintenance.  Such  provisions  are  frequently  made  by 
testators  for  weak-minded  or  unthrifty  and  improvident  pei*sons,  who  can 
easily  be  persuaded  to  release  the  provisions  made  in  their  favor.  In  such  cases 
courts  of  equity  will  investigate  closely,  and  hesitate  long  before  giving  full 
effect  to  such  a  release  by  terminating  the  trust.  Indeed,  they  will  not  do- 
so,  and  thus  defeat  the  cherished  purpose  of  the  testator  in  creating  the  trust 
without  some  security  that  the  beneficiary  shall  not  be  prejudiced  thereby. 

Mrs.  Fox  is  not  a  party  to  this  proceeding.  We  have  nothing  from  her  but 
her  unexplained  release.  It  is  quite  obvious  that  the  court  did  not  inquire 
into  the  circumstances  under  which  it  was  executed,  or  whether  it  was  a  pru- 
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dent  or  imprudent  act.  Conclusive  effect  seems  to  have  been  given  to  it,  and 
the  trust  seems  to  have  been  terminated  solely  because  she  thus  consented  to 
its  termination.  It  was  a  fortunate  accident »  rather  than  a  material  factor, 
in  the  judgment  of  the  county  court  that  the  husband  of  Mrs.  Fox  has  been 
and  is  now  willing  and  able  to  support  and  maintain  her.  It  would  be  a 
most  pernicious  and  dangerous  rule  to  allow  testamentary  trusts  for  the  sup- 
port of  dependent  persons  to  be  absolutely  terminated  upon  the  mere  consent 
of  the  beneficiaries,  without  regard  to  their  capacity  or  the  circumstances 
under  which  consent  was  obtained,  and  without  any  guaranty  of  future  ad- 
verse conditions.  Hence,  assuming  the  power  of  the  county  court  to  termi- 
nate the  trust  on  proper  proceedings,  we  think  three  material  errors  inter- 
Tened,  either  of  which  is  fatal  to  the  judgment.  These  are:  (1)  The  failure 
to  make  Mrs.  Fox  a  party  to  the  proceeding;  (2)  the  failure  to  investigate 
the  circumstances  under  which  the  release  was  executed,  the  capacity  of  Mrs. 
Fox,  and  whether  or  not  the  execution  of  the  release  was  a  judicious  and  dis- 
creet act  on  her  part;  and  (3)  the  failure  to  require  security  for  the  protection 
of  Mrs.  Fox,  should  she  hereafter  become  indigent. 

Whether  any  of  these  requirements  might  be  dispensed  with,  were  the 
trustee  consenting  to  the  termination  of  the  trust,  is  not  here  determined. 
The  trustee  in  a  certain  sense  represents  the  testatrix.  He  was  appointed  by 
the  testatrix  to  execute  her  intentions  as  expressed  in  the  will;  and  so  long 
as  he  insists  upon  the  preservation  of  the  trust,  none  of  the  above  requisites 
to  a  valid  termination  of  the  trust  during  the  life  of  Mrs.  Fox  can  lawfully 
be  dispensed  with. 

It  has  thus  far  been  assumed  that  the  court,  on  a  proper  case  made,  may 
terminate  this  trust  in  favor  of  Mrs.  Fox  before  her  decease;  and  further, 
that  it  may  do  so  without  the  consent  and  against  the  protest  of  the  trustee. 
These  are  very  important  propositions,  and  we  are  not  willing  to  determine 
either  of  them  without  further  argument  and  investigation.  The  questions 
involved  were  argued  to  some  extent  by  counsel,  and  have  been  somewhat 
considered  by  this  court.  But  they  are  so  important  and  far-reaching  in  their 
results  that  we  feel  justified  in  leaving  them  undetermined  until  they  are 
more  fully  argued.  Counsel  are  referred  to  Perry,  Trusts,  §  920,  and  cases 
cited  in  the  notes,  for  adjudications  bearing  upon  them.  It  is  sufiicient  for 
the  determination  of  the  case  before  us  that  in  any  view  error  fatal  to  the 
judgments  of  the  county  and  circuit  courts  has  intervened. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  must  be  re- 
manded, with  directions  to  reverse  that  portion  of  the  judgment  of  the  county 
court  which  directs  more  than  one-half  of  the  trust  fund  to  be  paid  to  the  re- 
siduary legatees,  and  which  discharges  the  trustee,  but  without  prejudice  to 
the  right  of  the  proper  parties  to  renew  the  petition  that  the  trustee  be  re- 
quired to  pay  over  the  balance  of  the  estate  to  the  present  petitioners,  thus 
terminating  the  trust. 


Lee  v.  City  of  Racine. 
Filed  October  13,  1885. 

CiTT  OF  Racink — Changing  Contbact  fob  Seweb— Signatube  of  Comptbolleb — Laws 
Ww.  1876,  Ch.  313,  Tit.  3,  I  5. 

A  change  in  a  contract  made  with  the  city  of  Racine  to  construct  a  sewer,  ren- 
dered necessary  by  a  mistake  as  to  the  depth  of  the  excavation  necessary,  is  not 
valid  unless  signed  by  the  comptroller,  and  the  contractor  cannot  recover  fur  the 
extra  expense  caused  by  such  cnauge. 

Appeal  from  circuit  court,  Racine  county. 

The  parties  entered  into  a  contract  in  writing,  duly  executed,  by  which  the 
plaintiff  agi-eed  to  excavate  the  earth  and  put  in  a  certain  sewer  in  and  for  the 
defendant  city,  in  accordance  with  certain  plans  and  specifications  which  are 
Y.25N.w.,no.l — 3 
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made  a  part  of  the  contract.  The  city  agreed  to  pay  him  a  stipulated  price 
therefor  at  the  time  and  in  the  manner  therein  mentioned.  The  plans  and 
specifications  call  for  a  sewer  to  be  laid  at  certain  inclinations  or  grades, 
starting  at  the  water-level  of  Lake  Michigan,  and  they  give  the  required 
depth  of  excavation  therefor.  It  turned  out  that  there  was  a  mistake  in  the 
surface  grade  as  represented  therein;  and  for  several  hundred  feet  it  required 
from  six  inches  to  two  feet  excavation  more  than  the  plans  and  speciticatioiis 
called  for  in  order  to  locate  the  sewer-pipe  at  the  prescribed  grade.  The 
plaintiff  made  the  additional  excavations,  and  laid  the  sewer  according  to  con- 
tract. Before  doing  so,  however,  he  informed  the  city  surveyor,  who  had 
charge  of  the  work  for  the  city,  of  the  mistake,  and  told  him  tliat  he  could  not 
do  the  additional  work  without  extra  charge.  The  surveyor  replied:  "I  sup- 
pose so;  you  have  got  to  go  ahead."  The  city  paid  the  plaintiff  the  contract 
price  for  constructing  the  sewer,  and  $48  on  account  of  such  additional  ex- 
cavation, and  refused  to  pay  any  more.  This  action  is  to  recover  further 
compensation  to  the  amount  of  $392  for  such  extra  work.  The  above  facts 
appearing  on  the  trial,  the  court  nonsuited  the  plaintiff,  who  appeals  from 
a  judgment  against  him  for  costs  rendered  accordingly. 

Wyman  &  lioehr,  for  appellant,  Thomas  Lee.  Samuel  Ritchie,  for  re- 
spondent, City  of  Racine. 

Lyon,  J.  The  charter  of  the  city  of  Bacine,  in  a  section  prescribing  the 
powers  and  duties  of  the  city  comptroller,  provides  as  follows:  "lie  shall 
make,  or  cause  to  be  made,  estimates  of  the  expenses  of  any  work  to  be  done 
by  the  city,  *  *  *  and  countersign  all  contracts  entered  into  by  the  city, 
and  unless  they  be  so  countersigned  they  shall  have  no  validity;  and  no  money 
shall  be  drawn  from  the  city  treasury  for  work  done  on  any  contract  before 
it  is  countersigned  byhim."  Laws  1876,  c.313,  tit.  3,  §5,  p.  724.  The  plain- 
tiff claims  compensation  for  work  done  by  him  for  the  city  under  a  contract, 
but  he  shows  no  valid  contract  because  he  fails  to  produce  one  countersigned 
by  the  comptroller.  If  it  be  claimed  that  the  original  contract  (which  was 
duly  countersigned)  was  changed  so  as  to  include  the  additional  excavations, 
then,  because  the  alleged  change  increased  the  cost  of  the  work,  the  sanction 
of  the  comptroller  was  necessary  to  the  validity  of  the  new  stipulations  sought 
to  be  incorporated  in  the  contract.  If  the  contract  was  for  extra  work  out- 
side the  original  contract,  there  is  no  room  to  doubt  or  question  that  it  is  es- 
sential to  its  validity  that  it  be  so  countersigned. 

Under  the  above  provisions  neither  the  surveyor  nor  any  other  city  officer 
can  bind  the  city  by  a  contract  for  work,  unless  the  contract  is  countei-signed 
by  the  city  comptroller;  and  the  record  shows  no  contract,  so  countersigned, 
for  doing  the  work  in  question.  The  nonsuit  was  properly  ordered.  None 
of  the  cases  cited  hold  otherwise,  as  we  understand  them,  and,  did  they  so 
hold,  we  could  not  follow  them.  Tlie  charter  provision  is  imperative.  It 
must  be  complied  with  or  the  city  is  not  bound. 

Judgment  affirmed. 


State  o.  Wettstein  and  others.    (Three  Cases.) 
Filed  October  13,  1885. 

1.  Recoqnizancb  IK  Cbimiwal  Cask— Jurisdiction  of  Municipal  Coubt  of  Milwau- 

kee. 

The  municipal  court  of  the  county  of  Milwaukee  has  power  to  take  a  recogni- 
sance in  a  criminal  case  pending  in  that  court,  requiring  the  attendance  of  the  ac- 
cused from  term  to  term. 

2,  Same— Action  on  Recognizance  in  Name  op  State. 

An  action  on  such  recognizance  should  not  be  brought  in  the  name  of  the  county, 
but  in  the  name  of  the  state. 
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3.  Samie — Complaint— Dkmurreb. 

That  the  complaint  in  an  action  on  such  recognizance  does  not  affirmativelv 
show  that  the  criminal  action  was  continued  from  the  term  at  which  the  recogni- 
zance required  the  appearance  of  the  accused,  does  not  render  it  demurrable. 

Appeal  from  municipal  court,  Milwaukee  county. 

Clarke  <fe  Wetrner  and  W.C.  Williams,  for  the  State.  Walher  <&  Schram,  for 
appellants,  Moses  Wettatein  and  others. 

Taylor,  J.  These  actions  were  commenced  in  the  municipal  court  of  the 
county  of  Milwaukee  against  the  appellants,  respectively,  upon  three  separate 
recognizimces  entered  into  by  them  lor  the  appearance  of  the  appellant,  Wett- 
siein,  in  said  court  to  stand  trial  upon  the  charge  of  obtaining  goods  under 
false  pretenses.  The  recognizances  upon  which  the  actions  were  brought  are 
all  in  the  following  form  substantially,  except  as  to  parties: 

"State  of  Wisconsin,  Milwaukee  County.    (In  Municipal  Court,  Janu- 
ary Term,  A.  D.  1884.) 
^ State  of  Wisconsin  against  Moses  Wettstein, 
'*We,  Moses  Wettstein,  as  principal,  and  Philip  Carpeles  and  Bemhard 
Schram,  as  sureties,  hereby  give  bail  in  the  sum  of  61.000  for  the  appearance 
of  said  Moses  Wettstein  at  the  present  term  of  the  municipal  court  for  Mil« 
waukee  county,  to  answer  to  a  criminal  prosecution  for  obtaining  goods  un- 
der false  pretenses,  and  from  term  to  term  thereafter,  until  discliarged  by  law. 
"Dated  January  12,  A.  D,  1884. 

"M.  Wettstein.  [Seal.] 

** Philip  Carpeles.        fSeal.J 
"Bernhard  Sciiram.    [Seal.] 
"Approved:    Julius  Meiswinkel,  Clerk  of  Municipal  Court." 

The  complaint  set  out  the  arrest  of  Wettstein;  that  he  was  brought  before 
the  judge  of  said  municipal  court,  charged  with  the  offense  as  mentioned  in 
tlie  recognizance;  that  such  proceedings  were  had  that  the  said  Wettstein 
was  duly  held  to  answer  such  charge  at  the  then  present  term  of  said  munic- 
ipal court;  and  the  bail  to  be  given  by  him  for  his  appearance  thereat,  and 
from  term  to  term  thereafter,  as  provided  by  law,  was  fixed  at  tlie  sum  of 
$1,000;  and  thereupon  the  accused  and  the  other  appellants,  as  his  sureties, 
entered  into  the  recognizance  in  the  form  above  set  out.    The  complaint  fur- 
ther alleges  that  the  sureties  justified,  and  the  recognizance  was  delivered  to, 
taken,  a])proved,  and  filed  by  the  clerk  of  said  court;  and  thereupon  the  de- 
fendant Wettstein  was  discharged  from  custody,  according  to  law.     The 
complaint  then  further  alleges  that  at  the  next  regular  term  of  said  court, 
lield  on  the  eleventh  day  of  February,  1884,  said  criminal  action  against  said 
Wettstein  having  been  duly  reached  in  its  order,  the  defendant  was  called 
upon  to  appear,  and  thereupon  the  attorney  for  said  defendant  appeared  and 
moved  tliat  the  action  be  adjourned  until  the  Marcli  term  of  said  court,  which 
motion  was  allowed,  and  the  cause  was  so  adjourned;  that  at  the  March  term 
of  .said  court,  and  on  the  eleventh  day  of  March,  A.  D,  1884,  said  action  of 
the  state  of  Wisconsin  against  Moses  Wettstein  was  reached  in  its  order,  and 
said  defendant  Wettstein  was  duly  called  to  appear,  but  failed  to  appear; 
and  thereupon,  and  immediately  thereafter,  the  defendant  H.  J.  Freudenfeld 
was  duly  and  publicly  called  in  open  court  to  produce  his  principal,  said  Moses 
Wettstein,  in  court,  but  said  surety  also  failed  to  appear  and  produce  his 
principal  or  to  give  excuse  for  his  non-appearance,  and  thereupon  said  recog- 
nizance above  set  forth  was  duly  and  publicly  declared  forfeited,  and  there- 
upon the  coui*t  ordered  that  an  action  be  commenced  against  the  said  surety  on 
said  recognizance ;  that  the  defendants  have  ever  since  then  failed  and  neglected 
to  pay  tlie  amount  so  forfeited  by  them  upon  said  recognizance,  and  that  by 
reason  of  the  premises  all  the  defendants  have  become  and  are  still  indebted 
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to  the  plaintiff  in  the  sum  of  $1»000  on  their  said  obligation,  and  an  actioi^ 
against  them  therefor  has  accrued  in  the  name  of  theplaintiif  and  for  the  ben- 
etit  of  said  county  of  Milwaukee.  Wherefore  the  plaintiff  demands  j  udgment 
against  the  defendants  for  81*000,  its  damagas,  and  for  the  costs  of  this  action. 

To  the  complaint  in  each  case  the  defendants  demurred,  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action* 
The  demurrer  in  each  case  was  overruled,  and  from  the  order  overruling  the- 
demurrers  appeals  were  taken  to  this  court.  Upon  the  hearing  in  this  court*, 
the  learned  counsel  for  the  appellants  contend  that  the  complaints  are  bad 
(1)  because  it  is  insisted  the  municipal  court  has  no  power  to  take  a  recog- 
nizance in  a  criminal  case,  except  from  one  term  to  another,  and  that  a  recog- 
nizance to  appear  from  term  to  term  is  void.  (2)  The  complaint  is  insufficient 
because  it  does  not  appear  from  the  complaint  that  the  criminal  action  was 
continued  from  the  January  term  to  the  February  term  of  said  court,  nor 
what  disposition  was  made  of  the  case  at  the  January  term.  (8)  That  the 
action  should  have  been  brought  in  the  name  of  the  county  of  Milwaukee  and 
not  in  the  name  of  the  state. 

It  is  also  alleged  as  error  that  costs  were  awarded  to  the  plaintiff  on  over- 
ruling the  several  demurrers.  The  municipal  court  has  jurisdiction  of  an  ac- 
tion on  a  recognizance  taken  in  said  court.    See  Rev.  St.  §  2499. 

We  think  the  learned  counsel  is  mistaken  as  to  the  power  of  the  municipal 
court  to  take  a  recognizance  in  criminal  actions  pending  in  that  court,  requir- 
ing the  attendance  of  the  accused  frdm  term  to  term.  Section  2499,  Rev.  St.^ 
as  amended  by  section  1,  c.  256,  Laws  1879,  provides  that  such  municipal  court 
"may  have  and  exercise  powers  and  jurisdiction  concurrent  and  equal  with  the- 
circuit  court  of  Milwaukee  county  in  all  cases  of  crime  arising  in  said  county.  ** 
Section  2500,  Kev.  St.,  as  amended  by  section  2,  c.  256,  Laws  1879,  provides, 
as  follows:  "The  general  provisions  of  law  which  may  at  any  time  be  in 
force  relative  to  circuit  courts,  and  actions  and  proceedings  therein,  in  casea 
of  crimes  and  misdemeanors,  shall  relate  also  to  said  municipal  court  unless 
inapplicable."  Section  4810,  Rev.  St.,  reads  as  follows:  "Whenever  any  per- 
son charged  with  a  criminal  offense  shall  be  admitted  to  bail  for  his  appear- 
ance at  the  circuit  court  to  answer  the  same,  he  may  at  his  option  give  bail 
either  for  his  appearance  at  the  then  pending  or  next  regular  term  thereof* 
or  for  his  appearance  at  such  term,  and  from  term  to  term  thereafter  until  dis- 
charged by  law .  '*  Section  48 1 1  prescri bes  the  forms  of  recognizance  to  be  taken 
in  such  cases.  The  second  form  prescribed  by  this  section  is  the  one  used  by 
the  municipal  court  in  the  cases  at  bar.  Section  4813  declares  the  effect  of 
a  recognizance  taken  in  the  forma  aforesaid,  and  reads  as  follows:  "Bail- 
bonds  and  recognizances  given  or  entered  in  the  above  forms,  or  forms  of  sub- 
stantially the  same  import,  shall  be  as  valid,  binding,  and  effectual,  and  as 
much  a  charge,  as  those  given  in  the  forms  heretofore  in  use,  and  shall  bind 
the  principal  and  sureties  jointly  and  severally  as  follows:  "(1)  If  the  re- 
cognizance be  for  the  pending  term  only,  for  the  appearance  of  the  accused 
at  court  from  day  to  day  during  such  term,  unless  excused  from  such  daily 
appearance  by  the  court.  (2)  If  for  the  next  regular  term  only,  for  the  ap- 
peanmce  at  court  at  such  term  on  the  first  day  thereof,  and  from  day  to  day 
thereafter  during  the  term,  unless  excused  from  such  daily  appearance  by  the 
court.  (3)  If  for  all  terms,  until  discharged  by  law,  for  the  appearance  of 
the  accused  on  the  first  day  of  each  regular  term,  and  from  day  to  day  there- 
after during  each  term,  unless  excused  by  the  court  from  said  daily  attend- 
ance, until  discharged  by  law,  and  for  like  appearance  at  any  court  to  which 
the  case  may  be  removed  for  trial."  The  last  paragraph  defines  the  effect  of 
a  recognizance  taken  in  the  form  taken  by  the  municipal  court  «m  the  cases 
at  bar.  Section  4815,  Rev,  St.,  reads  as  follows :  "  The  forms  of  recognizance 
and  bail-bonds  prescribed  in  the  four  preceding  sections  may  be  used  as  far 
as  applicable  in  ail  criminal  actions  and  proceedings  in  all  Justices'  courts^ 
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police  and  other  courts  not  of  record,  as  well  as  in  all  courts  of  record  in  this 
«tate." 

The  municipal  court  of  the  county  of  Milwaukee  is  a  court  of  record,  and 
also  has  the  jurisdictiou  of  a  justice's  court.  See  section  2499,  as  amended  bv 
flection  1,  c.  256,  Laws  1879.  From  the  reading  of  the  statutes  above  quoted 
it  would  seem  that  there  ought  to  be  no  doubt  as  to  the  power  of  the  mu- 
nicipal court  to  take  a  recognizance  in  the  form  taken  in  the  case  against 
Wettstein.  But  the  learned  counsel  for  the  appellants  contend  that  ail  those 
provisions  of  law  which  seem  so  ample  to  confer  the  disputed  power  upon  the 
municipal  court  should  go  for  nothing,  because  section  2511,  Rev.  St.,  as 
4imended  by  section  4,  c.  256,  Laws  1879,  has  the  following  language:  "Said 
municipal  court  shall  have  power  to  commit  or  bail  over  to  an  existing  term,  or 
to  its  next  regular  term,  such  persons  as  on  examination  are  found  to  be  indict- 
■able  or  subject  to  Information,  and  such  witnesses  as  may  be  necessary. "  It 
is  sometimes  held  that  a  statute  which  grants  power  to  a  court  or  oflicer  is 
<;onstrued  as  prohibiting  the  exercise  of  any  other  power  than  that  granted, 
but  we  are  of  the  opinion  that  in  cases  of  this  kind,  where,  by  the  general  laws 
of  the  state,  a  court  has  other  powers  than  those  mentioned  in  a  particular 
section  of  the  statutes  which  grants  affirmatively  a  more  restricted  power,  the 
general  power  of  the  court  in  regard  to  that  matter  is  not  necessarily  taken 
41  way.  We  cannot  think  that  the  legislature  intended  to  take  away  from  the 
municipal  court  of  Milwaukee  (a  court  having  as  extensive  a  criminal  ju- 
risdiction as  any  in  the  state)  a  power  in  regard  to  letting  its  prisoners  to 
bail,  which  is  conferred  upon  every  justice  of  the  peace,  police  justice,  and 
every  other  magistrate  who  has  power  to  take  the  examination  of  persons 
accused  of  crime  by  the  enactment  of  this  paragraph  of  section  2511,  liev.  St. 
This  affirmative  act  can  only  repeal  the  other  acts  conferring  the  greater 
power  upon  the  court  by  intendment;  there  is  no  express  repeal,  and  we  think 
it  should  not  be  held  in  a  cape  of  this  kind  that  there  is  a  repeal  by  intendment. 

The  second  objection  to  the  complaint,  that  it  does  not  affirmatively  show 
that  the  action  was  continued  from  the  present  January  term,  at  which  the 
recognizance  required  the  appearance  of  the  accused,  to  the  next  regular  term 
In  February,  does  not  render  the  complaint  insufficient.  Tlie  condition  of  the 
recognizance  as  defined  by  the  statute  above  quoted  is  that  the  defendant  shall 
appear  on  the  first  day  of  the  January  term,  and  on  the  first  day  of  each  reg- 
uliir  term  thereafter,  and  from  day  to  day  during  such  term,  unless  excus^ 
1)y  the  court  from  such  daily  attendance,  until  discharged  by  law.  There  is 
nothing  in  the  complaint  which  shows  that  the  defendants  have  been  dis- 
charged by  law  from  their  recognizance,  and  the  complaint  does  show  that 
the  defendant  recognized  the  power  of  the  court  to  require  his  appearance  at 
the  February  term,  and  he  did  then  appear  and  continue  the  case  until  the 
March  term,  when  he  failed  to  appear,  and  so  forfeited  his  recognizance.  We 
need  not  determine  what  the  effect  would  be  upon  the  recognizance  had  the 
^lefendant  appeared  from  day  to  day,  during  the  January  term  of  the  court, 
ready  to  answer  to  any  indictment  or  information  to  be  filed  against  him,  and 
the  court  had  neglected  to  call  him  to  answer  the  same,  or  to  continue  the 
case,  as  there  is  nothing  in  the  case  showing  that  the  defendant  did  so  appear, 
nor  is  there  anything  in  the  case  showing  that  any  information  was  filed 
against  him  during  the  January  term.  Had  the  accused  failed  to  give  a 
recognizance  for  his  appearance  at  the  present  term  of  court,  and  had  been 
imprisoned  on  such  failure  to  give  bail,  he  would  not  have  been  entitled  to  a 
discharge  from  such  imprisonment  until  the  end  of  the  February  term  of  said 
<ourt.  See  section  4638,  Rev.  St.  We  do  not  see,  therefore,  how  his  recog- 
nizance could  have  been  discharged,  had  he  appeared  at  said  court  during  the 
January  term,  if  no  information  had  been  filed  against  him  during  such  term. 
Had  the  information  been  filed,  and  the  accus^  had  appeared  and  pleaded 
thereto,  the  court  would  have  had  the  power  to  continue  the  case,  against  his 
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will,  until  the  next  term,  and  such  continuance  would  not  have  discharged 
the  sureties  on  tlie  recognizance. 

The  objection  that  the  action  upon  the  recognizance  should  be  brought  in 
the  name  of  the  county  is  clearly  untenable.  The  recognizance  is  edsentially 
an  acknowledgment,  on  the  part  of  tliose  who  enter  inlo  the  acknowledge 
ment,  of  a  present  indebtedness  to  the  state  of  Wisconsin,  with  a  condition 
that  the  indebtedness  shall  be  deemed  satisfied  if  the  accused  sliall  appear  and 
stand  trial  for  the  crime  with  which  he  stands  charged.  Section  4795,  Rev. 
St.,  declares  that  every  recognizance  taken  in  a  criminal  action  "shall  be 
mere  evidence  of  debt."  Evidence  of  debt  due  to  whom?  Evidently  to  the 
state,  to  which  the  accused  and  his  sureties  acknowledge  their  indebtedness 
when  they  entered  into  their  recognizance.  Section  4806,  liev.  St.,  clearly 
indicates  that  all  actions  upon  recognizances  taken  in  criminal  prosecution 
shall  be  brought  in  the  name  of  the  state.  This  section  reads  as  follows: 
"When  any  action  is  brought  in  the  name  of  the  state  of  Wisconsin  against  a 
principal  or  surety  in  any  recognizance  entered  into,  either  by  a  party  or  a  wit- 
ness in  any  criminal  prosecution,  and  the  penalty  of  such  recognizance  shall 
be  adjudged  forfeited,  the  court  may,  on  application  of  any  party  defendant^ 
remit  any  part  or  the  whole  of  such  penalty,  and  may  render  Jtid^m^n^  tJiereon 
for  the  state,  according  to  the  circumstances  of  the  case  and  the  situation  of 
the  party;  and  upon  such  terms  and  conditions  as  to  such  court  shall  seem 
just  and  reasonable." 

Section  4807,  Rev.  St.,  provides  that  the  action  on  the  recognizance  main* 
tained  in  the  preceding  section  shall  not  be  defeated  by  any  neglect  or 
omission  to  record  the  default  of  the  parties,  or  by  reason  of  any  defect  in  the 
form  of  the  recognizance,  if  it  sufficiently  appears  from  the  tenor  thereof  at 
what  court  the  party  or  witness  is  bound  to  appear,  and  that  the  court  or  magis* 
trate  before  whom  it  was  taken  was  authorized  by  law  to  require  and  take  the 
same.  Sections  4795,  4806,  4807,  Rev.  St.  1878,  have  been  the  law  of  thia 
state  from  the  commencement.  See  chapter  102,  §  19,  and  chapter  145» 
§§  80.  31,  Rev.  St.  1849;  chapter  132,  §  40,  and  chapter  176,  §g  81,  32,  Rev. 
St.  1858.  The  law  of  the  territory  was  the  same.  See  Laws  of  1839,  §  18,  p. 
228,  and  §§  30, 31,  p.  373.  It  has  been  the  uniform  practice  from  territorial 
times  down  to  the  present  to  bring  all  actions  upon  such  recognizances  in 
the  name  of  the  state.  See  State  y.  Newton,  22  Wis.  536;  State  v.  Homep, 
44  Wis.  615;  State  v.  Miles  Co.,  52  Wis.  488;  S.  C.  9  N.  W.  Rep.  403. 

The  provision  of  the  Code  which  declares  that  every  action  shall  be 
brought  in  the  name  of  the  party  in  interest  has  not  changed  the  rule,  as 
the  case  comes  within  the  exceptions  to  the  rule  stated  in  section  2607,  Rey. 
St.,  which  authorizes  the  trustee  of  an  express  trust,  or  a  person  expressly* 
authorized  by  statute,  to  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  brought,  and  "  a  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to  include  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  another."  This  court 
decided  that  the  money  recovered  on  a  forfeited  recognizance  belongs  to  the 
county  in  which  the  party  was  held  to  stand  trial,  and  not  to  the  state.  See 
State  V.  Miles  Oo„  52  Wis.  488;  8.  C.  9  N.  W.  Rep.  403.  And,  as  the  law  re- 
quires the  recognizance  to  be  taken  in  the  name  of  the  state,  though  for  the 
benefit  of  the  county,  the  action  may  be  brought  in  the  name  of  the  state» 
and  we  think  must  be  so  brought.  This  being  a  civil  action  for  the  recovery  of 
a  debt,  we  see  no  objection  to  charging  the  defendants  with  the  costs  of  the 
demurrer.  We  think  the  demurrer  to  the  complaints  in  the  several  actiona 
were  properly  overruled. 

The  order  of  the  municipal  court  overruling  the  demurrer  in  each  case  la 
affirmed,  and  the  cases  are  remanded  for  further  proceedings. 
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Newton  v,  Leahy. 

Filed  October  13,  1885. 

1.  Forcible  Entry  and  Detention— Ejectment— Title. 

Under  the  statute  of  "forcible  entry  and  unlawful  detention  "  (Rev.  St.  |  SSiJO) 
the  question  of  title  to  the  premises  does  not  arise,  and  cannot  be  put  in  issue,  by 
the  ])leadings ;  it  is  the  nature  of  the  entry  or  detainer  ^vbicli  constitutes  the  cause 
of  action,  and  not  the  nature  of  the  title  which  the  respective  parties  have  in  the 
premises. 

2.  JUOTICESOF  THE  PE-\CE— JUDGMENT  IN  EJECTMENT — JUEISDICTION— CERTIORARI— J UDO- 

MENT  OF  Restitution— Error. 

UiK)n  a  coniuiou-law  writ  of  cerliorariy  issued  by  an  appellate  court  to  review  a 
judgment  of  a  justice's  court,  the  appellate  court  can  only  review  the  jurisdiction 
of  the  justice's  court  to  render  the  judgment.  No  other  questions  are  iuvolved,  and 
the  Kranting  of  a  writ  of  restitution  on  such  trial  is  error. 

Appeal  frora  county  court,  Dodge  county. 

E.  8.  Bragg,  for  respondent,  George  S.  Newton.  EU  &  C,  E.  Hooker,  for 
appellant,  Louisa  Leary. 

Taylor,  J.  The  defendant  in  error,  and  appellant,  brought  an  action  in 
justice  court  against  the  plaintiff  in  error,  and  respondent,  for  the  purpose  of 
removing  him  from  the  possession  of  lands  described  in  the  complaint.  The 
action  was  brought  under  chapter  145,  Rev.  St.,  "Of  forcible  entry  and  unlaw- 
ful detainer."  This  action  was  brought  under  the  first  subdivision  of  sectioa 
8859,  Rev.  St.,  being  a  part  of  said  chapter,  and  which  reads  as  follows:  '*Sec. 
3359.  In  the  following  cases  any  person  who  holds  possession  of  real  prop« 
erty,  after  the  demand  of  the  possession  thereof  has  been  made,  and  the  as- 
signs, tenants,  or  representatives  of  such  persons,  may  be  removed  In  like 
manner:  [referring  to  the  manner  of  removing  tenants  holding  over,  etc.] 
(1)  When  the  property  has  been  duly  sold  upon  the  foreclosure  of  a  mortgage* 
under  the  provisions  of  chapter  one  hundred  and  fifty-two,  which  was  ex- 
ecuted by  such  person,  or  any  person  under  whom  he  claims  title,  subsequent 
to  the  date  of  the  recording  of  such  mortgage,  and  the  title  under  such  fore- 
closure has  been  perfected." 

The  complaint  of  the  plaintiff  in  the  Justice's  court  was  made  under  the  sec- 
tion above  quoted,  and,  although  very  general  in  its  terras,  was,  we  think, 
sufficient,  especially  in  the  absence  of  any  demurrer  to  the  same. 

The  plaintiff  in  error  appeared  in  the  justice's  court  and  answered  the  com- 
plaint as  follows:  "The  defendant,  for  answer  to  the  complaint  in  this  action, 
alleges  that  he  is  owner  in  fee  of  the  lands  and  premises  described  in  the 
complaint,  and  did  so  own  and  was  so  possessed  at  the  date  of  the  commence- 
ment of  this  action,  and  that  the  plaintiff  in  this  action  is  not  the  owner  of 
the  same,  or  any  part  thereof,  and  did  not  own  the  same,  or  any  part  thereof* 
at  the  date  of  the  commencement  of  this  action,  and  was  not  then,  and  is  not 
now,  owner  or  is  entitled  to  the  possession  of  the  same,  or  any  part  thereof; 
and  the  defendant  denies  that  the  holding  and  possession  is  unlawful,  but  he 
says  that  he  holds  the  same  under  a  title  thereto  in  fee,  by  deed  prior  and 
paramount  to  any  and  all  claim  of  the  plaintiff,  and  that  such  title  will  come 
into  question  and  must  of  necessity  be  decided  in  this  action.  And  for  a  sec- 
ond answer  the  defendant  says  at  the  date  of  the  commencement  of  this  ac- 
tion he  was,  and  still  is,  lawfully  seized  in  fee  and  possessed  of  the  premises, 
and  that  the  pretended  foreclosure  sale  under  which  the  plaintiff  claims  was 
and  is  illegal  and  void,  because  there  was  no  power  of  sale  in  the  mortgage 
under  which  the  pretended  sale  was  made;  because  the  amount  secured  by 
the  mortgage  was  not  due  at  the  date  of  the  sale,  and  no  breach  of  the  condi- 
tions of  said  mortgage,  or  either  of  them,  had  occurred;  because  the  notice  of 
sale  under  which  plaintiff  claims  title  was  not  published  as  required  by  law; 
becau.se  no  such  notice  of  sale  was  given  as  required  by  law;  because  the  said 
mortgsige  has  been,  and  was  before  the  commencement  of  the  action,  fully  re- 
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deemed,  paid,  and  satisfied."  At  the  time  of  filing  his  answer  he  tendered  a 
bond  as  required  by  section  3620,  Rev.  St.,  when  a  plea  of  title  is  put  in  as  au- 
thorized by  section  3619,  Rev.  St.,  in  an  ordinary  action  pending  in  a  justice 
court.  After  filing  his  answer  and  tendering  his  bond,  the  defendant  made 
no  further  defense  to  the  action  in  justice  court.  The  justice  rendered  judg- 
ment in  the  action  in  favor  of  the  plaintiff  and  against  the  defendant,  and  upon 
such  judgment  issued  a  warrant  to  put  the  plaintiff  in  po.ssession  of  the  prem- 
ises, and  to  remove  the  defendant  therefrom.  Afterwards  the  plaintiff  in 
error  sued  out  a  writ  of  c&i'tiorari  from  the  county  court  of  Dodge  county  to 
the  justice's  court,  and  in  obedience  to  the  command  of  said  writ,  the  justice 
certified  and  returned  the  record  of  his  proceeding  in  said  action  to  said  court. 
And  afterwards,  on  the  third  day  of  June,  1864,  the  said  county  court,  after 
hearing  the  arguments  upon  the  return  to  said  writ  of  certiorari,  rendered  a 
judgment  reversing  the  judgment  of  the  justice's  court,  with  costs,  and  also 
directed  that  a  writ  of  restitution  issue  out  of  said  court,  ousting  the  defend- 
ant in  error  and  putting  the  plaintiff  in  error  into  the  possession  of  the  lands 
and  premises  described  In  the  complaint  of  the  plaintiff.  From  the  judgment 
of  the  county  court  the  defendant  in  error  appe<Us  to  this  court. 

Upon  the  hearing  in  this  court  the  appellant,  and  defendant  in  error,  con- 
tends (1)  that  there  was  no  error  in  the  judgment  of  the  justice,  and  that  the 
county  court  should  have  afiirmed  the  same;  and  (2)  that  the  county  court 
erred  in  ordering  a  writ  of  restitution  in  favor  of  the  plaintiff  in  error,  even 
though  the  county  court  was  right  in  reversing  the  judgment  of  the  justice. 

The  contention  of  the  respondent  upon  this  appeal  is  that,  upon  the  filing 
of  his  answer  in  the  justice  court  and  tendering  his  bond  as  above  set  forth, 
the  justice  lost  all  jurisdiction  to  try  tlie  action,  and  consequently  his  subse- 
quent proceedings  and  judgment  were  void,  and  were  properly  reversed  by 
the  county  court.  He  also  insists  that  there  was  no  error  committed  by  the 
county  court  in  ordering  restitution  of  the  premises  to  the  plaintiff  in  error, 
"Who  had  been  ousted  by  the  judgment  of  the  justice.  We  are  very  clearly  of 
the  opinion  that  the  answer  filed  by  the  plaintiff  in  error  in  the  justice's  court, 
80  far  as  It  attempted  to  set  up  an  adverse  title  to  the  lands  in  question  as 
against  the  plaintiff  in  said  action,  was  no  defense  to  the  proceedings  to  dis- 
possess him.  As  a  plea  of  title  it  was  not  an  admissible  plea  in  said  action; 
and  that,  so  far  as  the  answer  sets  up  facts  showing  that  the  claimed  fore- 
closure sale  had  not  been  legally  made,  it  was  a  good  answer  to  tl»e plaintiff's 
complaint,  and  the  justice's  court  had  jurisdiction  to  try  the  issues  raised  by 
such  part  of  the  answer,  and  the  tender  of  the  bond  as  on  a  plea  of  title  under 
the  provisions  of  said  section  3620  did  not  oust  the  justice  of  his  jurisdiction 
to  try  the  action,  see  cases  cited  below. 

It  has  been  repeatedly  held  by  this  court  that,  under  the  statute  of  "forcible 
entry  and  unlawful  detainer,"  the  question  of  title  to  the  premises  does  not 
arise,  and  cannot  be  put  in  issue  by  the  pleadings.  Where  the  proceeding  is  for 
a  forcible  entry  or  for  a  forcible  detainer,  it  is  the  nature  of  the  entry  or  detainer 
which  constitutes  a  cause  of  action,  and  not  the  nature  of  the  title  which  the 
respective  parties  have  in  the  premises.  Bracken  v.  Preston,  1  Pin.  365; 
Eastman  v.  White,  3  Pin.  180;  Cox  v.  Qroshong,  1  Pin.  307;  Ferrell  v.  La- 
inar,  1  Wis.  8;  Gates  v.  Winslo?v,  Id.  650;  Jai^is  v.  Hamilton,  19  Wis.  187; 
Ainsworth  v.  Barry,  35  Wis.  136;  Steinhin  v.  Halstead,  42  Wis.  422;  Cai- 
ter  V.  Van  Bom,  36  Wis.  289.  And  in  cases  under  those  provisions  of  the 
chapter  which  authorize  a  landlord  to  dispossess  his  tenant  under  proceedings 
similar  to  those  for  the  dispossession  of  a  person  who  has  forcibly  entered  upon 
the  possession  of  another,  or  forcibly  detains  such  possession  from  him,  the 
only  questions  to  be  tried  are — First,  whether  the  relation  of  landlord  and  ten- 
ant exists  between  the  plaintiff  and  defendant;  second,  whether  such  tenant 
holds  over  after  the  term  of  liis  lease  has  expired,  or  after  he  has  violated 
some  provision  thereof,  or,  if  the  proceeding  is  taken  for  the  non-payment  of 
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rent  according  to  his  lease,  whether  such  rent  is  in  part  unpaid;  and,  third, 
ivhether  the  proper  notice  lias  been  given  before  the  action  is  commenced. 
All  these  questions  the  justice  has  power  to  try.  See  Jarvis  v,  Hamilton, 
16  Wis.  574;  People  v.  Godfrey,  1  Hall,  240;  Savage  v.  Carney,  8  Wis.  162; 
WinttrJUld  v.  titaass,  24  Wis.  394;  Uagan  v.  Simpson,  27  Wis.  355;  Ela  v. 
JBankes,  32  Wis.  635;  Strain  v.  Gardner,  61  Wis.  174;  S.  C.  21  N.  W.  Rep.  35. 

The  provision  of  law  under  which  this  action  was  commencetl  is  new,  and 
was  first  enacted  as  a  part  of  chapter  145,  Rev.  St.  1878,  and  was  clearly  not 
Intended  to  permit  a  justice  of  the  peace  to  try  a  pure  question  as  to  the  title 
of  real  estate,  nor  to  authorize  a  defendant  in  such  action  to  set  up  an  adverse 
title  as  a  defense  to  the  action.  If  he  has  such  adverse  title  the  plaintiff  will 
be  unable  to  make  out  his  cause  of  action.  Hagan  v.  Simpson,  27  Wis.  355. 
In  order  to  recover  in  such  proceeding  where  the  answer  properly  denies  the 
allegations  of  the  complaint,  the  plaintiff  must  prove — FirnU  that  there  was  a 
mortgage  on  the  premises  which  was  executed  by  the  defendant,  or  some  other 
person  under  whom  the  defendant  claims  title  subsequent  to  the  date  of  record- 
ing such  moitgage;  and,  seco^id,  that  such  mortgaged  property  has  been  duly 
sold  upon  the  foreclosure  of  such  mortgage  under  the  provisions  of  chapter 
152,  Rev.  St.,  and  that  the  title  under  such  foreclosure  has  been  duly  perfected 
in  the  plaintiff.  The  enactment  of  these  provisions  of  law,  and  conferring 
the  power  upon  a  justice's  court  to  entertain  an  action  to  try  the  rights  of  the 
parties  in  such  case,  clearly  confers  upon  the  court  power  to  try  the  questions 
which  may  be  raised  by  the  pleadings  in  such  action.  It  is  not  to  be  pre- 
sumed that  the  legislature  intended  that  a  justice  court  could  entertain  and 
tiy  a  case  of  this  kind  only  when  the  defendant  admitted  all  the  allegations 
necessary  to  be  made  by  the  plaintiff  in  his  complaint  to  sustain  his  action; 
and  that  when  the  defendant  denied  any  of  the  material  allegations  of  the 
complaint,  it  would  raise  an  issue  of  title  which  such  court  could  not  try.  The 
very  fact  that  a  plaintiff  is  compelled  to  bring  such  an  action  is  evidence  that 
the  defendant  contests  his  right  to  the  possession  sought  by  him. 

The  power  of  the  justice's  court  to  try  all  the  issues  which  may  be  raised 
upon  the  material  allegations  of  the  plaintiff's  complaint  in  this  proceeding 
is,  we  think,  very  clear.  See  cases  above  cited.  If  it  be  not  so,  then  the  act 
is  worse  than  useless,  and  it  was  a  piece  of  folly  to  enact  it.  If  the  first  part 
of  the  defendant's  answer  filed  in  the  action  simply  means  that  he  is  not  in 
under  the  mortgagor,  whose  mortgage  had  been  foreclosed,  then  it  was  a  good 
defense  to  the  plaintiff's  action;  and  so  far  as  it  raised  any  question  of  title. 
it  was  triable  by  the  court,  because  the  plaintiff  can  only  recover  upon  proof 
that  the  defendant  is  either  the  mortgagor  or  claims  under  him.  See  Ragan 
V.  Simpson,  mipra.  In  a  case  of  landlord  and  tenant  this  court  held  that 
vrhen  an  assignee  of  the  lessor  brought  an  action  under  this  statute,  the  jus- 
tice necessarily  had  the  power  to  ti7  all  questions  relating  to  the  assignment 
or  assignments  under  which  the  plaintiff  claimed,  even  though  such  proofs 
required  the  production  of  deeds  or  other  conveyances  from  the  original  land- 
lord. See  Savage  v.  Carney,  S  Wis.  162;  Winterfleld  v.  Staiiss,  24  Wis.  394- 
898.  We  think  the  justice  had  jurisdiction  of  the  action,  and  properly  pro- 
ceeded to  try  the  case,  notwithstanding  the  defendant's  answer,  and  tender  of 
his  bond  under  the  provisions  of  section  3620,  Rev.  St. ;  and  that  being  so,  the 
county  court  erred  in  reversing  the  judgment  upon  the  writ  of  certiorari. 

We  are  also  of  the  opinion  that  the  court  erred  in  awarding  a  writ  of  res- 
titution as  a  part  of  its  judgment;  and  th^t  this  would  have  been  error  even 
though  the  judgment  reversing  the  justice's  judgment  had  been  properly  en- 
tered. It  has  been  repeatedly  held  by  this  court  that  upon  a  common-law  writ 
of  certiorari,  issued  by  an  appellate  court  to  review  a  judgment  of  a  justice's 
court,  the  appellate  court  can  only  review  the  jurisdiction  of  the  justice's  court 
to  render  the  judgment;  no  other  questions  are  involved.  The  evidence  in 
the  court  below  is  not  considered,  nor  any  rulings  of  the  court  on  the  trial; 
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and  as  a  result  of  this  rule,  the  only  judgment  which  the  appellate  court  can 
render  in  such  case  is  a  judgment  reversing  or  affirming  the  judgment  of  the 
justice's  court.  No  judgment  affecting  the  rights  of  the  parties  as  to  the  mat- 
ter of  the  controversy  is  determined  by  the  appellate  court.  Healy  v.  Knee-- 
land,  48  Wis.  497;  S.  C.  4  N.  W.  Rep.  58G;  Baiidlow  v.  Thieme,  53  Wis.  57; 
S.  0.  9  N.  W.  Rep.  920;  Smith  v.  Bahr,  62  Wis.  244;  S.  C.  22  N.  W.  Rep.  438 ; 
Starkweather  v.  Sawyer,  23  N.  W.  Rep.  566. 

The  impropriety  of  rendering  a  judgment  for  a  restitution  of  the  prem- 
ises in  this  case,  where  the  court  has  none  of  the  evidence  before  it,  and  lliere- 
fore  is  unable  to  tell  whether,  in  justice  and  right,  the  possession  ought  to  bo 
restored  to  the  plaintiff  in  error,  is  shown  by  the  decision  of  this  court  in 
the  ciise  of  Towle  v.  Smithy  27  Wis.  268.  In  that  case,  upon  an  appeal  from 
the  judgment  of  the  justice  in  a  proceeding  for  forcible  entry  and  detainer, 
the  judgment  of  the  justice  was  reversed,  and  yet  the  court  refused  to  remove 
the  party  who  was  put  in  possession  by  the  judgment  of  that  court,  because, 
from  the  evidence  in  the  case,  it  would  be  inequitable  to  do  so.  The  cases 
cited  by  the  learned  counsel  for  the  respondent  to  sustain  this  part  of  the 
judgment  of  the  justice  are  from  states  where  the  law  upon  the  subject  is 
very  different  from  the  law  in  this  state.  In  New  York  the  review  of  the 
proceedings  of  the  justice's  court  is  expressly  given  by  statute,  and  brings  up 
all  the  proceedings  and  evidence  in  the  case;  and,  presumably,  it  is  the  same 
in  Massachusetts.  In  this  state  the  law  expressly  gives  an  appeal  from  the 
judgment  of  the  justice,  and  upon  sach  appeal  a  new  trial  is  had  in  the  ap- 
pellate court,  where  the  rights  of  the  parties  can  be  determined  upon  hear- 
ing the  evidence  of  the  parties.  If  a  party  does  not  desire  a  new  trial  in 
the  appellate  court,  he  may,  under  the  laws  and  constitution  of  this  state,  have 
the  proceedings  reviewed  upon  a  common-law  writ  of  certiorarif  but  in  that 
case  the  only  question  for  review  is  the  jurisdiction  of  the  court  to  render 
any  judgment  in  the  case.  In  this  proceeding  the  rights  of  the  parties,  as 
between  themselves,  are  not  considered  by  the  court,  and  no  judgment  af- 
fecting such  rights  ought  to  be  pronounced  by  the  appellate  court. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  the  county  court  to  atBrm  the  judgment  of  the  justice. 


Wood  d.  Botntok  and  another. 
Filed  October  13.  1S86. 

1.  Vendor  and  Vbndbb— GoRTBAcr  or  Sals— Rescission. 

Tlie  only  reasons  for  rescinding  a  sale,  and  reverting  the  title  in  the  vendor  so  that 
he  may  maintain  an  action  at  law  for  the  recovery  of  the  possession  against  his  ven- 
dee, are — Mrstf  where  the  vendee  is  guilty  of  some  fraud  in  procurin>;  a  sale  to  be 
made  to  him  ;  and,  second,  where  there  was  a  mistake  made  by  the  vendor  in  deliv- 
ering an  article  which  was  not  sold. 

2.  Same — Inadequacy  of  Price. 

Where  tlie  means  of  investigation,  and  of  knowing  the  value  of  an  article  bar- 
gained and  sold,  are  alike  open  to  both  parties^  and  there  is  a  fair  sale,  the  vendor 
cannot  rescind  the  contract  on  the  ground  of  inadequacy  of  price. 

Appeal  from  circuit  court,  Milwaukee  county. 

Johnson,  Kietbrock  d:  Halsey,  for  appellant,  Clarissa  E.  Wood.  J7.  8. 
Murphy,  for  respondents,  Samuel  B.  Boynton  and  another. 

Taylor,  J.  This  action  was  brought  in  the  circuit  court  for  Milwaukee 
county  to  recover  the  possession  of  an  uncut  diamond  of  the  alleged  valtie  of 
$1,000.  The  case  was  tried  in  the  circuit  court,  and  after  hearing  all  the 
evidence  in  the  case,  the  learned  circuit  judge  directed  the  jury  to  find  a  ver- 
dict for  the  defendants.  The  plaintiff  excepted  to  such  instruction,  and,  after 
a  verdict  was  rendered  for  the  defendants,  moved  for  a  new  trial  upon  the 
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minutes  of  the  Judge.  The  motion  was  denied,  and  the  plaintiff  duly  excepted, 
and  after  judgment  was  entered  in  favor  of  the  defendants,  appealed  to  this 
court.  Tlie  defendants  are  partners  in  the  jewelry  business.  On  tlie  trial  it 
appeared  that  on  and  before  the  twenty-eighth  of  December,  1883,  the  plain- 
tilT  was  the  owner  of  and  in  the  possession  of  a  small  stone  of  the  nature  and 
value  of  which  she  was  ignorant;  that  on  that  day  she  sold  it  to  one  of  the 
defendants  for  the  sum  of  one  dollar.  Afterwards  it  was  ascertained  that 
the  st^ine  was  a  rough  diamond,  and  of  the  value  of  about  8700.  After  hear- 
ing this  fact  the  plaintiff  tendered  the  defendants  the  one  dollar,  and  ten 
cents  as  interest,  and  demanded  a  return  of  tlie  stone  to  her.  The  defend- 
ants refused  to  deliver  it,  and  therefore  she  commenced  this  action. 

The  plaintiff  testified  to  the  circumstances  attending  the  sale  of  the  stone 
to  Mr.  Samuel  B.  Boynton,  as  follows:  "The  first  time  Boynton  saw  that 
stone  he  was  talking  about  buying  the  topaz,  or  whatever  it  is,  in  September 
or  October.  I  went  into  the  store  to  get  a  little  pin  mended,  and  I  had  it  in 
a  small  box, — the  pin, — a  small  ear-ring;  ♦  ♦  ♦  this  stone,  and  a  broken 
sleeve-button  w^ere  in  the  box.  Mr.  Boynton  turned  to  give  me  a  check  for 
my  pin.  I  thought  I  would  ask  him  what  the  stone  was,  and  I  took  it  out  of 
the  l>ox  and  asked  him  to  please  tell  me  what  that  was.  He  took  it  in  his 
hand  and  seemed  some  time  looking  at  it.  I  told  him  I  had  been  told  it  was 
a  topaz,  and  he  said  it  might  be.  He  says,  *  I  would  buy  this;  would  you  sell 
it? '  I  told  him  I  did  not  know  but  what  I  would.  What  would  it  be  worth? 
And  he  said  he  did  not  know;  he  would  give  me  a  dollar  and  keep  it  as  a  spec- 
imen, and  I  told  him  1  would  not  sell  it;  and  it  was  certainly  pretty  to  look 
at.  He  asked  me  where  I  found  it,  and  I  told  him  in  Eagle.  He  asked  about 
how  far  out,  and  I  said  right  in  the  village,  and  I  went  out.  Afterwards, 
and  about  the  twenty-eighth  of  December,  I  needed  money  pretty  badly,  and 
thought  every  dollar  would  help,  and  I  took  it  back  to  Mr.  Boynton  and  told 
him  1  had  brought  back  the  topaz,  and  he  says,  '  Well,  yes;  what  did  I  offer  you 
for  it? '  and  I  says,  <  One  dollar;^  and  he  stepped  to  the  change  drawer  and  gave 
me  the  dollar,  and  I  went  out."  In  another  part  of  her  testimony  she  says: 
''Before  I  sold  the  stone  I  had  no  knowledge  whatever  that  it  was  a  diamond. 
I  told  him  that  1  had  been  advised  that  it  was  probably  a  topaz,  and  he  said 
probably  it  was.  The  stone  was  about  the  size  of  a  canary  bird's  egg,  nearly 
the  shape  of  an  egg, — worn  pointed  at  one  end ;  it  was  nearly  straw  color, — a 
little  darker."  She  also  testified  that  before  this  action  was  commenced  she 
tendered  the  defendants  81.10,  and  demanded  the  return  of  the  stone,  which 
they  refused.  This  is  substantially  all  the  evidence  of  what  took  place  at  and 
before  the  sale  to  the  defendants,  as  testified  to  by  the  plaintiff  herself.  She 
produced  no  other  witness  on  that  point 

The  evidence  on  the  part  of  the  defendant  is  not  very  different  from  the 
version  given  by  the  plaintiff,  and  certainly  is  not  more  favorable  to  the  plain- 
tiff. Mr.  Samuel  B.  Boynton,  the  defendant  to  whom  the  stone  was  sold,  tes- 
tified that  at  the  time  he  bought  this  stone,  he  had  never  seen  an  uncut  dia- 
mond; had  seen  cut  diamonds,  but  they  are  quite  different  from  the  uncut 
ones;  "he  had  no  idea  this  was  a  diamond,  and  it  never  entered  his  brain  at 
the  time."  Considerable  evidence  was  given  as  to  what  took  place  after  the 
sale  and  purchsise,  but  that  evidence  has  very  little  if  any  bearing,  upon  the 
main  point  in  the  case. 

This  evidence  clearly  shows  that  the  plaintiff  sold  the  stone  in  question  to 
the  defendants,  and  delivered  it  to  them  in  December,  1883,  for  a  considera- 
tion of  one  dollar.  By  such  sale  the  title  to  the  stone  passed  by  the  sale  and 
delivery  to  the  defendants.  How  has  that  title  been  divested  and  again  vested 
in  the  plaintiff?  The  contention  of  the  learned  counsel  for  the  appellant  is 
that  the  title  became  vested  in  the  plaintiff  by  the  tender  to  the  Boyntons  of 
the  purchase  money  with  interest,  and  a  demand  of  a  return  of  the  stone  to 
her.    Unless  such  tender  and  demand  revested  the  title  in  the  appellant,  she 
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<;annot  maintain  her  action.  The  only  question  in  the  case  is  whether  there 
was  anything  in  the  sale  which  entitled  the  vendor  (the  appellant)  to  rescind 
the  sale  and  so  revest  the  title  in  her.  The  only  reasons  we  know  of  for  re- 
scind! ng  a  sale  and  revesting  the  title  in  the  vendor  so  that  he  may  maintain 
''an  action  at  law  for  the  recovery  of  the  possession  against  his  vendee  are  (1) 
that  the  vendee  was  guilty  of  some  fraud  in  procuring  a  sale  to  be  made  to 
him ;  (2)  that  there  was  a  mistake  made  by  the  vendor  in  delivering  an  article 
which  was  not  the  article  sold, — a  mistake  in  fact  as  to  the  identity  of  the 
thing  sold  with  the  thing  delivered  upon  the  sale.  This  last  is  not  in  reality 
a  rescission  of  the  sale  made,  as  the  thing  delivered  was  not  the  thing  sold, 
and  no  title  ever  passed  to  the  vendee  by  such  delivery. 
'  In  this  case,  upon  the  plaintiff's  own  evidence,  there  can  be  no  just  ground 
for  alleging  that  she  was  induced  to  make  the  sale  she  did  by  any  fraud  or 
unfair  dealings  on  the  part  of  Mr.  Boynton.  Both  were  entirely  ignorant  at 
the  time  of  the  character  of  tlie  stone  and  of  its  intrinsic  value.  Mr.  Boyn-^ 
ion  was  not  an  expert  in  uncut  diamonds,  and  had  made  no  examination  of 
the  stone,  except  to  take  it  in  his  hand  and  look  at  it  before  he  made  the  offer 
of  one  dollar,  which  wjis  refused  at  the  time,  and  afterwards  accepted  with- 
out any  comment  or  further  examination  made  by  Mr.  Boynton.  The  ap- 
<^ellant  had  the  stone  in  her  possession  for  a  long  time,  and  it  appears  from 
her  own  statement  that  she  had  made  some  inquiry  as  to  its  nature  and  quali- 
ties. If  she  chose  to  sell  it  without  further  investigation  as  to  its  intrinsic 
value  to  a  person  who  was  guilty  of  no  fraud  or  unfairness  which  induced 
iier  to  sell  it  for  a  small  sum,  she  cannot  repudiate  the  sale  l>ecause  it  is  after- 
wards ascertained  that  she  made  a  bad  bargain.  Kennedy  v.  Panama,  etc.. 
Mail  Co,,  L.  H.  2  Q.  B.  580.  There  is  no  pretense  of  any  mistake  as  to  the 
identity  of  the  thing  sold.  It  was  produced  by  tlie  plaintiff  and  exhibited  to 
the  vendee  before  the  sale  was  made,  and  the  thing  sold  was  delivered  to  the 
vendee  when  the  purchase  price  was  paid.  Kennedy  v.  Panama,  etc..  Mail 
Co.,  supra,,  587;  Street  v.  Blay,  2  Barn.  &  Adol.  456;  Qompertzy,  Bartlett, 
2  El.  &  Bl.  849;  Gumey  v.  Womeraley,  4  El.  &  Bl.  133;  Ship's  Case,  2  De 
O.  J.  &  S.  544.  Suppose  the  appellant  had  produced  the  stone,  and  said  she 
had  been  told  it  was  a  diamond,  and  she  believed  it  was,  but  had  no  knowl- 
edge herself  as  to  its  character  or  value,  and  Mr.  Boynton  had  given  her 
^00  for  it,  could  he  have  rescinded  the  sale  if  it  had  turned  out  to  be  a  topaz 
or  any  other  stone  of  very  small  value?  Could  Mr.  Boynton  have  rescinded 
the  sale  on  the  ground  of  mistake?  Clearly  not,  nor  could  he  rescind  it  on 
the  ground  that  there  had  been  a  breach  of  warranty,  because  there  was  no 
waiTanty,  nor  could  he  rescind  it  on  the  ground  of  fraud,  unless  he  could 
-show  that  she  falsely  declared  that  she  had  been  told  it  was  a  diamond,  or,  if 
«he  had  been  so  told,  still  she  knew  it  was  not  a  diamond.  See  Street  v. 
Blay,  supra, 

^  It  is  urged,  with  a  good  deal  of  earnestness,  on  the  part  of  the  counsel  for 
the  appellant  that,  because  it  has  turned  out  that  the  stone  was  immensely 
inore  valuable  than  the  parties  at  the  time  of  the  sale  supposed  it  was, 
:such  fact  alone  is  a  ground  for  the  rescission  of  the  sale,  and  that  fact  was 
evidence  of  fraud  on  the  part  of  the  vendee.  Whether  inadequacy  of  price  is 
to  be  received  as  evidence  of  fraud,  even  in  a  suit  in  equity  to  avoid  a  sale, 
■depends  upon  the  facts  known  to  the  parties  at  the  time  the  sale  is  made. 
When  this  sale  was  made  the  value  of  the  thing  sold  was  open  to  the  inves- 
tigation of  both  parties,  neither  knowing  its  intrinsic  value,  and,  so  far  as 
the  evidence  in  this  case  shows,  both  supposed  that  the  price  paid  was  ade- 
quate. How  can  fraud  be  predicated  upon  such  a  sale,  even  though  after- 
investigation  showed  that  tiie  intrinsic  value  of  the  thing  sold  was  hundreds 
of  times  greater  than  the  price  paid?  It  certainly  shows  no  such  fraud  as 
would  authorize  the  vendor  to  rescind  the  contract  and  bring  an  action  at  law 
to  recover  the  possession  of  the  thing  sold.    Whether  that  fact  would  have 
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any  influence  in  an  action  in  equity  to  avoid  the  sale  we  need  not  consider^. 
See  Stettheimer  v.  KilUp,  75  N.  Y.  287;  Etting  v.  Bank  of  U.  IS,,  11  Wtieat- 
59. 

We  can  find  nothing  in  the  evidence  from  which  it  could  be  justly  inferred^ 
that  Mr.  Boynton,  at  the  time  he  offered  the  plaintiff  one  dollar  for  the  stone^ 
liad  any  knowledge  of  the  real  value  of  the  stone,  or  that  he  entertained  even 
a  belief  that  the  stone  was  a  diamond.    It  cannot,  therefore,  be  said  that 
there  was  a  suppression  of  knowleiige  on  the  part  of  the  defendant  as  to  the 
value  of  the  stone  which  a  court  of  equity  might  seize  upon  to  avoid  the  sale* 
The  following  cases  show  that,  in  the  absence  of  fraud  or  warranty,  the  valued 
of  the  property  sold,  as  compared  with  the  price  paid,  is  no  ground  for  a  re-, 
scission  of  a  sale.     Wheat  v.  Cross,  31  Md.  99;  Lambert  v.  Heath,  15  Mees. 
&  W.  487;  Bryant  v.  Femher,  45  Vt.  487;  Kuelkamp  v.  Hidding,  31  Wis. 
503-511.    However  unfortunate  the  plaintiff  may  have  been  in  selling  thiJ^^ 
valuable  stone  for  a  mere  nominal  sum,  she  has  failed  entirely  to  make  out  a. 
case  either  of  fraud  or  luistake  in  the  sale  such  as  will  entitle  her  to  a  rescis- 
sion of  such  sale  so  as  to  recover  the  property  sold  in  an  action  at  law.  ^ 

The  judgment  of  the  circuit  court  is  affirmed. 


HoYT  t?.  Fass  and  others. 
Filed  October  13.  1885. 

1.  MtnriciPAL  CoBPORATiONB— Public  Improvements— Spbcial  Tax— Certipicate  of  — 

Liability  on. 

A  municipal  corporation  issuing  certificates  of  special  tax  for  public  improve* 
nientfi  to  contractors  is  not  liable  to  such  contractors  ''except  from  the  collec- 
tion of  the  special  assessments  made  for  the  work  contracted  for."  Laws  1874,  f 
81,  9vbc,  5,  c.  184. 

2.  Same — Sale — Interest. 

Under  the  statute  (Laws  1874,  §  13,  svJbc.  7,  and  section  14,  subc,  8,  c.  184)  each  of  the 
certificates  issued  by  the  board  of  public  works  is  a  lien  upon  the  land,  and  draws 
interest  at  the  rate  of  25  per  cent,  per  annum  from  date  of  sale. 

3.  Same— Porch asb  by  Crrv. 

Where  no  bid  was  made  for  the  lot  assessed  by  the  board  of  public  works  when  it 
is  offered  for  sale,  it  was  proiierly  struck  off  to  the  city  and  a  certificate  of  purchase- 
issued  therefor,  and  the  certificate  of  sale  thus  made  will  be  held  by  the  city  in  trust 
for  the  owners  of  the  unpaid  certificate  on  which  it  was  sold,  (Laws  1874,  §  30,  tube. 
18,  c.  18i,)  and  the  owners  and  holders  of  such  certificate  will  become  co-owners 
in  equity  of  the  lots  so  sold,  and  entitled  to  a  deed. 

4.  Same — Legal  Title. 

The  equitable  title  acquired  upon  such  sale  will  be  superior  to  the  outstanding 
legal  title. 

Appeal  from  county  court,  Milwaukee  county. 

This  is  an  appeal  from  a^n  order  overruling  a  demurrer  to  the  complaint. 
The  complaint  alleges,  in  effect,  the  incorporation  of  the  city  of  Milwaukee;, 
that  in  the  year  1878  the  lot  in  question,  situated  on  the  north-east  corner  of 
Hubbard  and  Lloyd  streets,  in  said  city,  was  assessed  and  taxed  for  grading, 
paving,  planking,  graveling,  and  gutter-paving  said  streets,  respectively,  in 
front  of  said  lot  during  said  year,  and  making  a  sewer  during  said  year  in 
front  of  said  lot  in  said  Lloyd  street,  and  for  which  works  and  improvements 
the  board  of  public  works  of  the  city  issued  three  several  certificates  at  the 
dates  and  for  the  amounts  and  with  the  numbers,  to- wit:  No.  28,  for  $23.81, 
issued  July  1, 1878;  No.  57,  for  $905.75,  issued  August  10, 1878;  No.  123,  for 
$392.57,  issued  November  6,  1878;  and  that  said  lot  was  also  assessed  in  said 
year  for  a  general  city  tax  $1.77;  making  in  all  $1,324.90;  that  January  21  „ 
1879,  the  city  treasurer  offered  said  lot  for  sale  tlierefor  at  the  regular  annual 
sale  of  lands  for  delinquent  taxes  in  the  city,  and  there  being  no  bid  therefor 
the  same  was  thereupon  struck  off  to  the  city,  and  thereupon  a  certificate  of 
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Bale  in  the  usual  form  was  Issued  to  the  city  for  said  sum  of  $1,824.90,  with 
cost  of  sale;  that  all  said  taxes  remained  unpaid,  except  said  general  tax, 
which  had  been  redeemed;  that  the  city  treasurer  still  held  the  sale  certifi- 
cate; that  certificate  No.  123  was  the  joint  property  of  the  defendants  Fass 
and  Niemann,  who  held  and  owne^l  it;  that  certificates  Nos.  28  and  57  had 
become  the  property  of  the  plaintiff,  who  held  and  owned  the  same,  and  that 
there  was  due  to  the  plaintili  thereon  the  sums  therein  named,  respectively, 
with  interest  thereon  at  25  per  cent,  per  annum  from  January  27, 1879;  that 
at  the  time  the  certificates  were  issued  the  lot  was  not  worth  to  exceed  $250, 
and  was  never  worth  to  exceed  $700;  that  after  certificate  No.  123  was  issued 
to  Niemann,  he,  for  the  benefit  of  liimself  and  Fass,  acquired  the  title,  and 
became  and  still  was  the  owner,  in  fee  of  the  lot,  and  tiiat  Fass  and  Nie- 
mann owned  the  lot;  that  by  reason  of  the  lot  being  worth  so  much  less  th^ui 
the  certificate  owned  by  Fass  and  Nienr.ann,  and  also  so  much  less  than  the 
certificates  owned  by  the  plaintiff,  the  latter  could  realize  nothing,  and  would 
lose  money  by  surrendering  his  certificates  to  the  city  treasurer  in  the  usual 
way  and  pay  the  amount  of  certificate  No.  123,  and  taking  from  the  city  a 
transfer  to  him  of  said  sale  certificate,  and  then  enforce  the  collection  thereof 
in  the  usual  way;  that  although  requested  so  to  do  Fass  and  Niemann  had, 
before  the  commencement  of  this  action,  declined  to  make  any  adjustment, 
settlement,  or  compromise  of  the  matter  with  the  plaintiff,  or  join  with  him 
and  surrender  their  several  certificates  to  the  city  treasurer  and  take  up  said 
sale  certificate,  and  then  enforce  the  collection  thereof  in  the  usual  way;  that 
after  the  plaintiff  had  obtained  his  several  certificates  he  was  compelled,  in 
order  to  protect  the  same,  to  redeem  other  subsequent  general,  city,  and  county 
taxes  to  the  amount,  in  the  aggregate,  of  $18.37;  that  the  city  holds  no  cer- 
tificiite  of  sale  of  the  lot,  or  any  part  thereof,  for  taxes  or  assessments  for  any 
year  previous  to  1878;  that  the  several  tax  sales  mentioned  were  protected  by 
the  statutory  bar  given  by  section  3,  c.  309,  Laws  1880.  The  complaint  then, 
in  effect,  prays  judgment  determining  the  amount  due  for  principal  and  in- 
terest to  the  plaintiff  on  said  certificates  numbered  28  and  57,  and  to  Fass 
and  Niemann  on  said  certificate  No.  123;  and  that  the  lot,  or  so  much  as 
necessary,  be  sold  by  the  sheriff,  as  upon  foreclosure  of  a  mortgage,  and  that 
the  moneys  arising  from  such  sale,  and  properly  applicable  thereto,  be  applied 
in  paying  the  costs  of  the  action  and  sale,  the  redemption  of  subsequent  taxes 
and  tax  liens  by  the  plaintiff,  and  so  much  of  the  balance  as  necessary  be  ap- 
plied in  payment  of  the  amount  due  on  the  three  public  works  certificates,  or 
in  case  of  an  insufficiency,  then  that  the  same  be  a])plied  ratably  thereon ; 
that  the  sale  be  not  made  until  a  year  after  judgment,  without  consent  of  the 
parties;  that  the  sheriff's  deed  be  given  to  the  purchaser  upon  the  sale;  that 
the  parties  to  the  action,  and  all  pei*sons  claiming  under  them,  be  barred  and 
foreclosed  of  all  right,  title,  and  equity  of  redemption  in  the  deed;  that  the 
sale  certificate  be  brought  into  court  and  canceletl;  and  for  general  relief. 

Jenkins,  Winkler  &  Smithy  and  C,  H,  Van  Alalein,  for  respondent,  Frank 
M.  Hoyt.  Johnson,  Rietbrock  ct-  Halsey,  for  appellants,  Frank  Fass  and 
others. 

Cassoday,  J.  Each  of  the  certificates  issued  by  the  board  of  public  works 
were  liens  upon  the  lot,  and  drew  interest  at  the  rate  of  25  per  cent,  per  an- 
num from  the  time  when  the  lot  was  sold  by  the  city  treasurer  on  account  of 
such  certificate  liens,  and  were  transferrable  by  indorsement.  Section  13, 
suhc,  7,  and  §  14,  subc,  8,  c.  184,  Laws  1874.  The  several  contractor's  re- 
ceiving such  certificates  could  have  no  claim  upon  the  city  in  any  event  for 
the  work  by  them  performed,  "except  from  the  collection  of  the  special  as- 
sessments made  for  the  work  contracted  for."  Section  21,  suhc.  5,  c.  184, 
Laws  1874.  Had  the  then  lot-owner  paid  the  certificate  to  the  city  treasurer 
he  would  have  received  the  amounts  so  paid  on  sucli  certificates,  and  held  the 
same  for  the  benefit  of  the  owners  of  such  certificates,  and  such  owners  re- 


Digitized  by 


Google 


Wis.]  HOYT  V.  FAS3.  47 

spectively  would  have  been  entitled  thereto  on  producing  and  surrendering 
such  certificates  to  be  canceled.  Section  13,  aubc.  7,  c.  184,  Laws  1874.  The 
lot-owner  not  having  paid  the  certificates,  and  no  bid  having  been  made  for 
the  lot  when  offered  for  sale  by  tlie  city,  the  same  was  properly  struck  off  to 
the  city,  and  thereupon  a  certificate  of  sale  tliereof  was  properly  issued  to  the 
city  in  its  corporate  name,  vesting  in  it  the  same  rights  at  law  as  any  other 
purchaser  would  have  liad;  and  thereupon  the  city  treasurer  was  authorized 
to  sell  the  certific;ite  issued  therefor  for  the  amount  of  such  sale  and  interest 
at  25  per  cent,  per  annum,  and  to  indorse  and  transfer  such  certificate  to  the 
purchiiser.    Section  9,  mbc.  18,  c.  184,  Laws  1874. 

It  is  apparent  from  the  whole  theory  of  the  charter  that  the  certifiwite  of 
sale  for  tlie  amount  of  the  board  of  public  works'  certificates  so  taken  in  the 
name  of  the  city  was  held  by  it  in  trust  for  the  owners  of  such  certilicatos. 
Section  30,  subc,  18,  c.  184,  Liivvs  1874.  Such  has  been  the  construction  put 
upon  similar  provisions  in  charters.  Jenks  v.  liacine,  50  Wis.  321;  S.  0.  6 
N.  W.  Kep.818;  Finneyy.  Onhkoah,  18  Wis.  209;  Fletohtr  y.  OaJikosh,  Id,  233. 
The  small  item  of  $1.77,  general  city  tax,  included  theroin,  has  been  paid,  or 
the  certificiite  redeemed  to  that  extent,  and,  of  course,  that  has  no  signifi- 
cance here.  It  follows  from  what  has  been  said  that  the  sale  certificiite  of 
$1,324.90,  less  the  item  of  general  city  tax  mentioned,  was  held  by  the  city 
in  trust  for  the  benefit  of  the  several  owners  of  the  three  certificates  issued 
by  the  board  of  public  works,  and  such  owners  were,  of  course,  the  ce.stui 
que  trusts.  Those  certificates  being  transferable,  {is  we  have  seen,  the  plain- 
tiff properly  became  the  owner  of  Nos.  28  and  57,  and  the  defendants  Fass 
and  Niemann  properly  became  the  owners  of  No.  123.  No  other  person  or 
party,  as  it  appeiira  from  the  record,  hiis  Any  equitable  interest  in,  or  right  to, 
the  sale  certificate  so  held  in  trust  by  the  city.  This  is  in  effect  confessed  by 
the  city  and  its  treasurer  by  allowing  the  Ciise  to  go  by  default.  The  sub- 
stance of  it  all  is  that  the  plaintiff  and  Fiiss  and  Niemann,  as  the  legal  own- 
era  in  severalty  of  the  three  certificates  so  issued  by  the  board  of  public  works, 
thereby  became  in  equity  co-owners  in  common,  of  the  sale  certificate  so  held 
in  trust  by  the  city,  together  with  the  lien  on  the  lot,  and  a  right  to  a  deed 
of  the  same  thereby  secured.  The  outstanding  legal  title  to  the  fee  of  the  lot 
was  necessarily  subordinate  and  subject  to  the  lien  of  the  sale  certificate,  and 
the  right  to  a  deed  thereon,  and  consequently  subordinate  and  subject  to  the 
equitable  rights  of  the  plaintiff  and  Fiiss  and  Niemann  as  co-ownei*s  in  common 
in  equity  of  such  lien  and  right  to  a  deed.  Were  it  otherwise,  and  the  legal  title 
hiid  been  superior  to  such  equitable  rights,  then  it  may  be  that  such  legal  title, 
on  being  acquired  by  Fass  and  Niemann,  or  one  ot  them,  might  at  once  have 
inured  to  the  benefit  of  all  such  co-owners  in  common  in  equity,  including 
the  plainti  ff,  in  pursuance  of  weil-ostablisiied  rules  of  law.  Phelan  v.  Boylan, 
25  Wis.  679;  Frentz  v.  Klotsoh,  28  Wis.  312;  Weaver  v.  Wible,  64  Amer.  Dec. 
696;  Freem.  Co-tenancy,  §  154.  Here  Fass  and  Niemann  are  in  elTect  seeking 
to  permanently  enjoy  the  subordinate  legal  title,  freed  and  disclnirged  from 
the  superior  equitable  lien  which  the  law  hiis  fastened  upon  it,  and  at  the 
same  time  wholly  escape  any  liability  by  reason  of  that  burden.  The  mere 
fact  that  Fass  and  Niemann,  or  one  of  them,  subsequently  acquired  the  legal 
title  10  the  fee  of  the  lot  did  not  give  to  them,  or  either  of  them,  any  higher 
or  better  equity  in  such  lien  and  right  to  a  dee<l  than  was  possessed  by  them 
prior  to  such  acquisition.  The  only  possible  effect  the  acquisition  of  such  legal 
title  to  the  lot  could  have  had  upon  the  prior  equitable  rights  and  interests 
therein  of  Fiiss  ajid  Nieman  would  be  to  merge  such  equitable  rights  and  in- 
terests into  such  legal  title;  but  that  could  in  no  way  cripple  or  reduce  the 
plaintiff's  prior  equitable  rights  and  interests. 

Assuming  that  the  prior  equitable  rights  and  interests  of  Fass  and  Nie- 
mann were  not,  in  equity,  merged  into  their  legal  title  of  the  lot,  but  kept  alive, 
and  the  ciise  stands  precisely  the  same  as  it  did  prior  to  their  acquisition  of 
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such  legal  title.  The  theory  of  the  defense  that  because  the  value  of  the  lot 
is  less  than  the  nominal  amount  of  certificate  Xo.  123  owned  by  Fass  aud 
Niemann,  they  may  therefore  abandon  their  equitable  claim,  and  retain  the 
legal  title  to  the  lot  in  defiance  of  the  plaintiff^s  equitable  rights,  unless  he 
shall  first  pay  the  nominal  amount  of  their  certificate  as  the  price  of  being 
allowed  to  resort  to  the  lot,  which  is  of  much  less  value,  is,  to  say  the  least, 
very  inequitable,  as  it  would  in  effect  wholly  destroy  or  render  valueless  the 
plaintiff's  equitable  rights  and  interests,  by  compelling  him  in  advance  to 
pay  out  more  than  he  could  possibly  get  back  in  attempting  to  save  such  rights. 
It  is  said,  however,  in  effect,  that  the  plaintiff  must  lose  his  equitable  rights  and 
interests,  or  else  do  so  because  the  city  charter  furnishes  no  other  remedy. 
The  remedies  furnished  by  the  charter  are  of  course  statutory,  and  hence 
legal  remedies.  As  shown,  the  plaintiff  has  no  adequate  or  beneficial  remedy 
by  himself  alone  under  the  charter.  By  the  refusal  of  Fass  and  Niemann  to 
co-operate  with  him  in  pursuing  the  remedy  given  by  the  charter  the  plain- 
tiff is  left  without  any  beneficial  remedy  at  law.  This  suit  is  in  equity.  It 
may  be  difficult,  if  not  impossible,  to  find  any  reported  case  just  like  it.  In 
equity  it  would  seem  to  be  very  much  the  same  aa  though  the  original  lot- 
owner  had  given  to  the  city  in  trust  a  mortgage  on  the  lot  to  secure  the  pay- 
ment of  the  three  certificates  issued  by  the  board  of  public  works,  and  then, 
Fass  and  Niemann  having  procured  one  of  them,  and  thereafter  the  legal  title 
to  the  lot,  had  then  refused  to  join  with  the  plaintiff  in  enforcing  the  lien 
of  such  mortgage,  or  to  allow  the  plaintiff  to  enforce  the  same  without  first 
paying  to  them  the  full  amount  of  their  certificate,  notwithstanding  such 
amount  was  considerable  more  than  the  value  of  the  lot. 

Such  an  instrument  would  be  quite  similar  to  the  trust  deed  involved  in 
Marvin  v.  Titisworth,  10  Wis.  320.  Such  trust  deeds  are,  in  legal  effect,  mort- 
gages, and,  as  such,  should  be  enforced  by  a  bill  in  equity,  under  which  the 
necessary  parties  can  be  convened,  and  their  rights  ascertained  and  adjusted. 
Jones,  Mortg,  §§  62, 1448, 1769,  and  authorities  there  cited.  The  same  learned 
author  states,  what  every  lawyer  will  concede,  that  "a  mortgage  to  two  or 
more  persons  to  secure  debts  due  to  them  severally  creates  a  tenancy  in  com- 
mon, and  not  a  joint  tenancy .  The  interest  of  each  is  not  necessarily  a  moiety, 
but  is  in  proportion  to  his  respective  claim.  Each  may  enforce  his  claim  un- 
der the  mortgage  in  a  form  adapted  to  the  case. "  Jones,  Mortg.  §  704,  and 
cases  there  cited.  Numerous  cases  might  be  cited  in  this  court  where  equita- 
ble mortgages  have  been  enforced  by  suit  in  equity.  True,  the  sale  certificate 
is  not  strictly  a  mortgage,  but  it  is  a  lion  upon  the  lot  to  secure  the  claims  due 
the  plaintiff  and  Fass  and  Niemann  in  severalty.  There  can  be  no  question 
but  that  one  having  a  lien  upon  property,  real  or  personal,  may  maintain  an  ac- 
tion in  equity  to  have  the  amount  of  such  lien  determined,  and  to  enforce 
payment  thereof  by  sale  of  the  property  or  otherwise.  Boorman  v.  Wiscor^ 
fiin  R.  E,  Co,,  36  Wis.  207.  The  case  is  new,  but  equity  is  flexible,  adapting 
its  salutary  principles  to  cases  as  they  arise,  and  is  never  wanting  in  the  dis- 
pensation of  justice.  Where  equitable  rights  and  interests  are  jeopardized, 
and  the  letter  of  the  law  furnishes  no  adequate  remedy,  it  is  the  business  of 
equity  to  discover  one.  This  is  in  harmony  with  the  established  maxims  of 
the  law:  "Where  there  is  a  right  there  is  a  remedy;"  "the  law  will  always 
give  a  remedy;"  "where  the  law  gives  a  right  it  gives  a  remedy  to  recover;" 
"  where  a  common  remedy  ceases  the  recourse  must  be  had  to  an  extraordi- 
nary one."  Whart.  Leg.  Max.  Nos.  383,  402,  764,  766.  Here  the  plaintiff 
has  a  right,  and  is  the  co-owner  of  a  superior  equity.  The  remedy  given  by 
the  charter  has,  by  force  of  circumstances,  ceased  to  be  available.  He  has  no 
adequate  remedy,  except  by  bill  in  equity  like  the  one  before  us. 

We  think  the  complaint  states  a  good  cause  of  action,  and  hence  that  the 
demurrer  thereto  was  properly  overruled.  The  order  of  the  county  court  is 
affirmed. 
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Res  Adjudicata — Judgment  against  Garnishee  in  United  States  Court— Suit  iv 
State  Court. 

March  7,  1881,  B.  was  indebted  on  open  account  to  C.  <&  D.,  and  on  that  day  the 
firm  assigned  their  claim  to  A.  On  March  3,  1884,  E.,  a  simple  contract  creditor 
of  C.  &  D.,  commenced  suit  by  attachment  against  them  in  the  United  States  cir- 
cuit court,  and  on  June  17,  1884,  recovered  a  judgment.  On  April  25,  1884,  they 
garnished  B.,  and  on  May  2l8t,  B.  filed  a  disclosure  admitting  his  indebtedness  on 
the  day  of  service  of  the  writ,  but  stating  that  previous  thereto  he  was  notified  of 
the  assignment  of  the  debt  to  A.  On  the  day  ol  the  diyclcisure  an  issue  was  framed 
between  the  parties  and  E.  obtained  a  verdict.  On  June  14th,  three  days  before 
judgment  in  the  principal  suit,  an  order  was  passed  that  A.  appear  and  defend  her 
rights  under  tlie  assignment,  but  she  did  not  appear,  and  July  5th  judgment  was 
rendered  against  B.  as  garnishee,  for  the  amount  of  the  debt,  and  it  was  ordered 
that  when  the  money  was  collected  it  be  paid  into  court,  subject  to  its  further 
order.  A. sued  B. in  justice's  court  to  recover  the  indebtedness  assigned  to  him  by 
C.  &  D.,  and  B.  pleaded  in  abatement  tlie  proceedings  in  the  United  States  court, 
and  on  appeal  to  the  circuit  court  pleaded  in  bar  tlie  ju(i.u,-ment  in  the  United 
States  court,  and  the  payment  of  the  amount  of  the  debt  into  that  court.  Held^ 
that  A.  was  bound  by  the  proceedings  of  the  United  States  court,  and  was  not  en* 
titled  to  recover  in  the  suit  in  the  state  court.    Sherwood,  J.,  dissenting. 

Error  to  Wayne. 

Dickinson^  Thurber  <&  Hosmer,  for  plaintiff.  Griffin  c6  Warner,  for  appel- 
lant. 

SnERWOOD,  J.  On  the  seventli  day  of  March,  1884,  the  defendant  was  in- 
debted on  an  open  account  for  goods  sold  and  delivered  to  the  firm  of  Roths- 
child &  Sittig,  composed  of  liiiphael  Rotlischild  and  Charles  Sittig,  in  the 
sum  of  $164.15.  On  that  day  Rothschild  &  Sittig  assigned  the  account  to 
the  plaintiff.  Marcli  30,  1884,  Leopold  Erstein  and  Marx  Erstein,  simple 
contract  creditors  of  Rothschild  &  Sittig,  commenced  a  suit  by  attachment 
against  them  in  the  federal  court,  in  Detroit,  and  on  the  seventeenth  of 
June,  1884,  recovered  judgment  in  their  suit  for  ,$386.62.  Prior  to  the  ren- 
dition of  this  judgment,  and  on  the  twenty-fifth  day  of  April,  1884,  they 
caused  garnishee  proceedings  to  be  commenced  against  the  defendant,  Na- 
than Burton,  who  was  served  the  same  day  with  the  writ  of  garnishment, 
and  on  the  twenty-first  day  of  May  thereafter,  defendant  filed  a  disclosure 
admitting  the  indebtedness  on  the  day  of  the  service  of  the  writ,  but  states 
that  previous  thereto  he  was  notified  of  the  assignment  of  such  indebtedness 
to  plaintiff  by  the  assignors,  and  that  if  such  assignment  was  valid,  he  did 
not,  on  the  day  the  writ  of  garnishment  was  issued,  owe  to  the  firm  of  Roths- 
child &  Sittig  any  sum  of  money  whatever.  On  the  same  day,  after  the  dis- 
closure was  filed,  the  attorneys  for  the  plaintiffs  in  attachment  filed  in  the 
United  States  circuit  court  a  demand  for  a  statutory  issue  in  the  cause,  and 
an  issue  was  therefore  formed  between  the  parties,  whereunder  said  plain- 
tiffs sought  to  recover  the  said  indebtedness  mentioned  in  the  disclosure. 
The  plaintiffs  claim  the  said  assignment  is  fraudulent  as  against  their  right 
to  have  the  indebtedness  applied  to  the  payment  of  their  judgment  against 
Rothschild  &  Sittig.  The  Ersteins  obtained  their  verdict  on  the  eleventh, 
and  their  judgment  in  their  principal  suit  on  the  seventeenth,  day  of  June, 
1884.  On  the  fourteenth  day  of  June  the  circuit  court  of  the  United  States 
made  an  order  in  said  suit  that  Amelia  Rothschild,  the  plaintiff  in  this  case, 
'^do  appear  in  said  court  and  maintain  her  rights  under  the  assignment  to 
her  in  such  manner  and  form  as  she  may  deem  proper. "  She  did  not  appear, 
and  July  5th  the  statutory  issue  was  in  the  federal  court,  and  judgment  ren- 
v.25N.w^.,no.l — 4 
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dered  against  the  garnishee  defendant  for  the  sum  of  8165.14,  and  further 
directed  that  when  the  money  was  collected  it  should  be  paid  into  court,  sub- 
ject to  the  further  order  of  the  court. 

The  suit  in  this  Ciiso  was  commenced  in  May,  1884,  before  a  justice  of  the 
peace  in  Detroit,  to  recover  tlie  indebtedness  assigned  to  her  by  Kothschild 
&  Sittig.  Before  the  justice  the  defendant  set  up  in  defense  by  plea  in 
abatement  the  proceedings  instituted  against  him  in  the  garnishee  suit,  set 
forth  down  to  tlie  time  of  the  commencement  of  this  suit.  The  plaintiff 
•  filed  a  demurrer  to  the  plea  before  the  justice,  which  wjis  sustained.  The 
defendant  tlien  pleaded  the  general  issue,  and  upon  the  trial  the  justice  ren- 
dered judgment  for  the  plaintiff.  The  case  was  then  taken  to  the  circuit 
court  lor  the  county  of  Wayne  by  appeal.  The  defendant  then  filed  a  plea 
puis  darrein,  setting  up  the  entire  proceedings  to  judgment  had  against 
him  in  the  United  States  court,  as  hereinbefore  set  forth,  and  the  payment  of 
the  money  into  court  as  required  in  said  judgment,  as  a  bar  to  the  plaintiff's 
suit.  A  trial  of  the  case  was  then  had  before  a  jury,  who,  under  the  instruc- 
tions of  court,  returned  a  verdict  for  the  plaintiff,  and  the  case  is  before  us 
on  error.    No  additional  facts  to  those  above  stated  appeared  upon  the  trial. 

This  case  presents  very  strikingly  the  rigor  and  hardship  to  which  gar- 
nishees are  not  unfrequently  subjected  under  the  provisions  of  the  present 
law.  Here  the  garnishee  is  brought  before  courts  in  different  jurisdictions 
because  he  owes  an  honest  debt,  and  his  creditor  happens  to  be  a  debtor  to 
those  who  are  entire  strangers  to  the  garnishee,  having  no  business  rela- 
tions whatever  with  him,  and  although  he  is  able,  ready,  and  anxious  to  pay 
his  indebtedness  without  any  neglect  or  delinquency  on  his  part,  he  is  com- 
pelled to  appear  in  two  courts  and  litigate  two  suits,  made  liable  for  costs  in 
each  case,  or  may  be  to  an  extent  beyond  that  of  the  original  indebtedness, 
and  then  held  liable  to  pay  the  latter  in  each  suit.  The  judgment  in  one  juris- 
diction not  being  appealable,  however  erroneous  it  may  be,  he  has  no  means 
to  escape  therefrom. 

It  is  not  surprising  that  courts  have  felt  it  their  duty  to  pronounce  the 
garnishee  proceeding  a  harsh  one,  and  restrict  it  to  cases  within  the  letter  of 
the  law.  This  does  not  properly  characterize  its  effect  in  certain  cases,  un- 
der certain  of  its  provisions.  An  actual  fraud  upon  the  rights  :of  the  gar- 
nishee is  not  unfrequently  the  result  of  some  of  the  provisions  of  the  stat- 
utes, and  it  is  to  be  hoped  that  this  seriously  oppressive  feature  may  at  an 
early  day  receive  the  remedial  attention  which  alone  can  be  given  by  the  legis- 
lature of  our  state,  that  it  maybe  so  modified  that  a  poor  debtor,  who  is  ready 
and  willing  to  pay  his  debt  when  due,  may  be  permitted  so  to  do  without 
being  subjected  to  the  vexation  and  expense  of  two  or  three  lawsuits,  and 
then  be  obliged  to  pay  it  a  second  time. 

»  Counsel  for  plaintiff  in  this  case  claims  that  the  section  of  the  statute  un- 
der which  the  defendant  insists  the  federal  court  obtained  jurisdiction  (How. 
St.  §  8056)  of  the  plaintiff  is  unconstitutional;  it  does  not  apply,  if  at  all,  to 
money  indebtedness,  but  to  goods  and  chattels  only  within  the  control  or  cus- 
tody of  plaintiff;  that  in  no  event  can  the  plaintiff's  rights  be  determined  in 
any  other  manner  than  by  a  court  in  which  he  may  have  his  case  tried  by 
jury,  and  the  statute  referred  to  secures  to  him  no  such  right ;  that  such  right, 
as  well  as  the  manner  of  proceeding,  is  left  entirely  in  the  discretion  of  the 
court ;  that  as  matter  of  fact  the  defendant  never  notified  the  plaintiff  to 
appear  in  the  garnishee  proceedings  in  the  federal  court,  or  would  have  per- 
mitted her  to  have  defended  in  his  name,  nor  does  the  order  made  by  that  court 
grant  her  the  privilege  of  so  doing.  He  also  claims  that  the  afl5davit  in  the 
garnishee  proceedings  was  insufficient  to  give  the  court  jurisdiction  in  the 
case.  It  is  true,  as  was  well  said  by  Chief  Justice  Cooley  in  Bachelder  v. 
Brovm,  47  Mich.  366,  S.  C.  11  N.  W.  Rep.  200,  "the  general  rule  is  that  judg- 
ments bind  only  parties  and  their  privies;  but  it  is  equally  true  that  those  are 
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held  to  be  parties  who  have  a  right  to  control  the  proceedings,  to  make  de- 
fense, to  adduce  proofs,  and  cross-examine  witnesses,  and  to  appeal  from  the 
decision,  if  any  appeal  lies.  Peterson  v.  Lothrop,  84  Pa.  St.  223,  228.  In 
this  case,  Calhoun  v.  Dunning^  4  Dall.  120;  Rogers  v.  Haines^  3  Me.  362;  Kinr 
nersly  v.  Orpe,  1  Doug.  56,  and  other  cases,  all  of  them  different  in  their  facts, 
are  cited  to  illustrate  the  general  rule,  and  it  is  added  that  courts  will  look 
beyond  the  nominal  party,  and  treat  as  the  real  party  him  whose  interests 
are  involved  in  the  issue,  and  who  conducts  and  controls  the  action  and  de- 
fense, and  will  hold  him  concluded  by  any  judgment  that  may  be  rendered." 
McjVamee  v,  Moreland,  26  Iowa,  97;  Stoddard  v.  Thompson,  31  Iowa,  80; 
Byrne  v.  Beeson,  1  Doug.  184.  But,  before  the  judgment  can  have  this  effect, 
the  court  in  which  the  suit  or  proceeding  is  had  must  have  in  some  manner 
acquired  jurisdiction  in  some  legal  manner  constituting  due  process  of  law» 
and  in  which  the  right  to  divest  him  of  his  property  may  be  passed  upon  by 
^  a  jury,  if  he  shall  desire  the  same. 

\      There  is  no  question  but  that  the  federal  court  obtained  jurisdiction,  and 
\  ^Vrendered  a  valid  judgment  in  the  original  suit,  or,  at  least,  that  is  not  ques- 
\^\fcjoned  in  this  record;  and  if  we  concurred  that  the  court  acquired  the  right 
*  A  under  its  writ  of  garnishment  to  take  further  proceedings,  and  bring  before 
y  \    it  the  plaintiff  to  have  her  right  to  the  claimed  indebtedness  investigated  and 
A  ^'  legally  determined,  it  could  only  be  done,  as  we  have  said,  by  due  process  ot 
s\,  law.     The  order  entered  by  the  federal  court  can  in  no  sense  be  given  any 
\    such  construction.     The  right  to  appear  and  contest  under  all  the  provisions 
'^      of  the  constitution,  when  a  person's  rights  are  invaded  or  brought  in  question, 
\  ^  for  the  puipose  of  final  adjudication  in  any  court,  state  or  federal,  is  not  left 
\  to  the  discretion  of  the  court.    This  question  was  fully  discussed  by  my  brother 
Chasiplin  and  decided  in  the  case  of  Risser  v.  Hoyt,  53  Mich.  185;  S.  C.  18 
X.  W.  Rep.  611,  and  the  view  there  taken  applies  to  this  case  with  much  force. 
Here  it  is  sought  to  conclude  Mrs.  Eothschild  by  a  judgment  in  a  suit  to 
which  she  was  never  made  a  party,  and  with  one  of  the  parties  to  which  she 
never  had  any  deiilings,  without  her  ever  having  in  any  manner  been  brought 
^  in  to  defend,  or  ever  having  been  served  with  any  process,  or  in  any  way  ap- 
<^.  pearing  or  having  been  defaulted.     This  cannot  be  done  under  our  constitu- 
;,^  tion  and  laws;  and,  without  the  record  showing  any  legal  steps  ever  having 
\  been  taken  against  her,  such  defense  can  never  be  maintained  against  the 
^  claim  of  the  plaintiff.    Neither  do  I  think  that  the  section  under  which  it  is 
.  \i  insisted  that  this  plaintiff  is  estopped  from  making  her  claim  applies  to  this 
\;.  kind  of  indebtedness  sought  to  be  held  in  this  case;  but,  as  contradistinguished 
^  \^  tiierefrom,  it  has  reference  to  such  goods  and  chattels  as  the  garnishee  has  in 
n\j  his  manual  possession,  or  under  his  actual  control,  and  should  be  so  restricted. 
\j  But  it  is  unnecessary  to  discuss  this  branch  of  the  case,  or  that  relating  to 
the  adequate  consideration  and  bona  fides  of  the  assignment.     It  is  impossi- 
ble, in  my  judgment,  for  this  court  to  relieve  this  defendant  from  the  possi- 
ble consequences  of  an  affirmance  of  the  judgment  in  this  case.     That  relief 
must  be  obtained,  if  at  all,  in  the  federal  court,  which  I  have  no  doubt  would 
furnish  any  needed  remedy  in  its  power  to  avoid  oppression  resulting  from 
the  enforcement  of  its  orders,  judgments,  or  decrees.    However  this  may  be, 
our  duty  seems  to  me  plain  and  imperative,  and  the  judgment  at  the  circuit 
should  be  affirmed. 

CooLET,  C.  J.  I  think  Mrs.  Rothschild  was  bound  by  the  proceedings  in 
the  federal  court.  That  court  had  possession  of  the  principal  controversy, 
and  it  was  entirely  within  its  jurisdiction  to  take  cognizance  of  controversies 
hke  the  one  before  us,  which  were  collateral  to  the  main  suit.  Such  cogni- 
zance was  taken  and  Mrs.  Rothschild  notified. 

Campbell  and  Ghamplin,  JJ.,  concurred  with  the  chief  justice. 
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Post  «.  Village  of  Sparta. 

Filed  October  14,  1885. 

IlTTOXICATING  LiQUOBB— RbJBCTION  OF  LiQDOB  DeALKE'S  BoND  BY  ViLLAGK  COUNCIL 

Act  of  1883,  No.  62. 

The  council  of  a  village,  organized  under  the  general  incorporation  law,  which, 
as  amended  in  1883,  (Act  52,)  gives  such  villages  the  right  to  suppress  saloons, 
may  reject  a  liquor  dealer's  bond,  although  the  sureties  are  sufficient  and  have 
duly  justified. 

Relator,  a  resident  of  the  township  of  Plainfield,  in  Kent  county,  wishing 
to  go  into  tlie  saloon  business  in  the  village  of  Sparta,  presented  a  bond  ia 
accordance  with  the  requirements  of  the  liquor  law,  (Act  259  of  1881,)  to 
the  common  council  of  that  villat^e.  As  the  council  htid  never  fixed  the 
penal  sum  for  such  bonds,  it  was  drawn  in  the  sum  of  $6,000,  which  is  the 
maximum  amount  required  by  the  state  law.  No  objection  was  made  to  the 
sureties,  who  had  duly  justified  on  oath,  but  the  council,  without  referring- 
the  bond  to  any  committee,  rejected  it  for  no  other  apparent  reason  tlian  that 
the  village  had  an  ordinance  which  absolutely  prohibited  liquor  dealing  within 
tlie  bounds.  Relator  asks  a  writ  of  mandamxvs  to  compel  the  council  to  ap- 
prove his  bond. 

Frank  G.  Holmes,  for  relator. 

Per  Curiam.  The  court  denied  the  writ  on  the  ground  that  the  village 
of  Sparta  was  organized  under  the  general  incorporation  law,  which  was  so 
amended  in  1883  (Act  52)  as  to  give  the  villages  organized  thereunder  the 
right  to  suppress  saloons. 


Cass  and  others  v,  Gunnison. 

« 

Filed  September  2\  1885. 

1.  Chattel  Mortgage— Description — Uncertainty— Effect. 

^  Where  a  mortgage  is  given  upon  chattels  which  have  not  yet  been  selected  from 

a  large  quantity  of  the  same  kind,  where  no  severance  has  been  made,  and  no  one 
can  point  out  the  property  described,  the  mortgage  is  void  because  of  uncertainty 
when  the  rights  of  subsequent  purchasers  intervene. 

2.  Same — Bona  Fide  Purchaser — Question  of  Good  Faith  for  Jury. 

The  fact  whether  a  purchaser  of  chattels  is  a  boiui  fide  purchaser  for  value,  is  a 
question  to  be  determined  from  all  the  facts  and  the  circumstances  of  the  case,  and 
all  questions  of  good  faith  are  for  the  jury  to  determine. 

Error  to  Mecosta. 

Qliddens  &  Marshy  for  plaintiffs.    Mitchel  &  McQarry,  for  appellant. 

Sherwood,  J.  This  case  was  an  action  of  replevin.  The  writ  described 
the  property  in  litigation.  The  declaration  was  in  the  usual  form,  and  no 
question  arises  thereon.  The  plea  was  the  general  issue.  The  action  is 
brought  to  recover  a  quantity  of  lumber.  Defendant  Hewitt  alone  defended. 
Two  trials  were  had  at  the  circuit.  On  the  first  the  defendant  succeeded,  a 
new  trial  was  granted  by  the  circuit  judge,  and  the  second  trial  resulted  in 
favor  of  the  plaintiffs.  After  the  bill  of  exceptions  was  settled  Mr.  Hewitt 
died  intestate.  Defendant  Gunnison  was  appointed  his  administrator,  and 
he  removed  the  case  into  this  court  for  review  on  writ  of  error. 

The  evidence  tends  to  show  the  following  facts,  viz. :  That  in  July,  1883, 
Willis  P.  Hewitt,  who  then  resided  at  Muir,  Ionia  county,  formed  a  copart- 
nership with  Albert  H.  Stevens  and  Elmore  B.  Oliver,  who  resided  at  Grand 
Bapids,  under  the  firm  name  of  Hewitt,  Stevens  &  Co.,  to  operate  a  mill  and 
carry  on  the  sash,  door,  and  blind  manufacturing  business  at  Big  Baplds. 
Hewitt  owned  the  mill  and  manufacturing  business,  and  sold  to  Stevens  & 
Oliver  an  undivided  one-half  interest  therein  for  the  sum  of  $5,000,  of  which 
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pey  were  to  pay  ^,000  in  lumber  within  30  days,  delivered  at  the  mill; 
$1,500  to  he  secured  by  their  note  payable  to  Hewitt,  and  the  firm  to  assume 
tbe payment  of  31.000  of  Hewitt's  old  indebtedness;  Hewitt's  interest  in  the 
partnership  bein^  equal  to  that  of  both  of  the  other  partners.  The  agreement 
was  reduccMl  to  writing,  and  contained  a  clause  that  the  title  to  the  property 
sold  to  Stevens  &  Oliver  should  remain  in  Hewitt  till  paid  for;  that  about 
the  fifteenth  of  July,  1883,  the  plaintiffs  entered  into  a  contract  with  Hood, 
Gale  &  Co.,  of  Big  Bapids,  to  purchase  of  that  firm  about  2,500,000  feet  of 
lumber,  being  all  of  certain  kinds  then  in  their  yard  belonging  to  Hood,  Gale 
&  Co.,  and  at  certain  prices  for  each  grade,  to  l^  paid  ^or  in  three  or  six 
months.  Tbe  lumber  was  to-be  inspected  and  put  on  board  of  the  cars,  as 
plaintiff  sbould  order  it,  at  any  time  within  three  months. 

Some  few  days  prior  to  the  third  of  August,  1883,  Stevens  &  Oliver,  for 

the  purpose   of  paying  Hewitt  the  $3,000  in  lumber  on  their  contract  with 

him,  made  an   agreement  with  the  plaintiffs  to  purchase  of  them  the  lumber 

for  that  purpose,  to  be  of  sucli  kinds  as  they,  Stevens  &  Oliver,  should  order, 

from  time  to  time,  tlie  quantity  to  be  determined  by  the  price,  until  the $3,000 

worth  should   be  delivered;  the  lumber  to  be  delivered  in  the  cars  as  they 

should  order,  and  shipped  to  the  mill-yard  of  Hewitt,  Stevens  &  Co.    It  was 

to  be  pine  lumber  from  the  yard  of  Hood,  Gale  &  Co.    A  few  days  prior  to 

the  third   of  August,  two  car-loads  and  a  few  wagon-loads,  to  the  value  of 

$155.97,  had  been  taken  to  Stevens  &  Oliver,  at  Hewitt,  Stevens  &  Co.*s  yard, 

and  on  that  day  Stevens  &  Oliver,  in  order  to  secure  payment  to  the  plaintiffs 

for  the  lumber  contracted  for  as  above  stated,  executed  to  plaintiff  three  notes 

of  $1,000  each,  payable  in  60,  75,  and  90  days,  respectively,  accompanied  by  a 

chattel  mortgage,  executed  in  like  manner,  to  plaintiffs,  which  described  the 

property  covered  thereby  as  follows;  "All  their  right,  title,  and  interest  in 

and  to  the  planing-mill,  sash,  door,  and  blind  factory,  and  all  machinery  of 

every  kind  and  description  belonging  or  appertaining  thereto;  and  also  all 

Uie  lumber  now  on  hand  at  said  mill  and  in  transit  belonging  to  said  first 

parties^  being  the  lumber  purchased  from  said  second  parties;  and  also  all 

stock  manufactured  from  said  lumber.     It  being  intended  that  these  presents 

bi*rgain,  sell,  and  mortgage  all  the  interest  of  said  first  parties  in  and  to  said 

mill  and  appurtenances  under  and  by  virtue  of  a  contract  of  purchase  and  sate, 

which  said  above-described  goods,  chattels,  and  property,  at  the  date  hereof, 

are  situate  in  the  city  of  Big  Rai)ids,  Mecosta  county,  Michigan,  and  are  free 

and  clear  from  all  liens,  conveyances,  incumbrances,  and  levies,  except  the 

right  of  Willis  P,  Hewitt  under  said  contract  above  mentioned." 

Hewitt  c'lainis  that  he  had  no  notice  of  this  mortgage,  and  never  heard  of 
it  until  a  long  time  after  he  had  received  the  lumber  and  applied  it  in  pay- 
ment and  satisfaction  of  his  debt;  that  when  he  entered  into  his  business  re- 
lations witli  Stevens  &  Oliver  he  resided  at  Muir,  and  they  were  compara- 
tively strangers  to  him;  that  his  business  interests  in  the  firm  were  only 
looked  after  by  its  book-keeper,  Mr.  Finch;  and  that  when  he  received  this 
Innil  er  he  believed  it  was  free  from  all  liens  and  incumbrances.  He  further 
claims  that  "the  lumber  was  shipped  from  time  to  time,  as  ordered  by  Oliver 
&  Stevens,  up  to  and  including  the  twenty-tliird  day  of  August,  at  which 
time  the  last  shipment  was  made.  When  Oliver  &  Stevens  wanted  a  car-load 
of  lumber,  the  plaintiffs  would  order  it  shipped  to  tliem  from  Hood,  Gale  & 
Co.  Hood,  Gale  &  Co.  would  bill  it  to  the  plaintiffs,  and  the  plaintiffs  to 
Oliver  &  Stevens.  It  was  delivered  on  the  inspection  of  Hood,  Gale  &  Co. 
JL  portion  of  the  lumber  delivered  was  bought  by  the  plaintiffs  of  Hood,  Gale 
A  Co.  after  the  making  of  the  chattel  mortgage.  As  fast  as  the  lumber  was 
recijiveii  it  was  turned  over  to  Mr.  Hewitt  by  Oliver  &  Stevens,  to  apply  on 
the  33,000  indebtedness,  which  was  to  be  paid  in  lumber  within  30  days,  and 
Hewitt  received  it  and  gave  Oliver  &  Stevens  credit  for  the  same  on  that  ac- 
count, except  a  small  amount  which  was  not  such  lumber  as  Hewitt  was  to 
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receive,  and  that  this  was  used  by  the  firm  in  making  repairs  on  the  build- 
ings." And  further,  that  at  the  time  the  mortgage  was  executed,  and  for  a 
long  time  thereafter.  Stevens  and  Oliver  were  both  residents  of  Grand  Hapids; 
that  the  mortgage  was  never  filed  in  the  city  of  Grand  Rapids,  where  the 
mortgagees  resided,  but  on  the  thirteenth  day  of  August,  1883,  it  was  filed 
with  the  recorder  in  the  city  of  Big  Bapids,  and  not  until  the  mortgage  was 
filed  did  the  plaintiffs  inform  him  of  or  show  him  the  mortgage,  and  then 
claimed  of  him  their  interest  thereunder.  Hewitt  refused  to  pay  Stevens  & 
Oliver's  debts,  and  claimed  that  the  firm  of  Hewitt,  Stevens  &  Go.  had  run 
behind;  that  it  had  not  paid  the  $1,000  assumed  when  the  copartnership  was 
formed;  neither  had  Oliver  &  Stevens  paid  the  note  of  lH,500  given  to  Hewitt 
at  that  time,  and  that  the  firm  of  Hewitt,  Stevens  &  Co.  was  largely  indebted 
to  him;  that  this  was  the  situation  at  the  time  this  suit  was  brought;  that 
the  plaintiffs  took  upon  their  writ  1,037  feet  only  of  the  lumber  delivered 
prior  to  and  on  the  day  of  the  date  of  the  mortgage,  worth  about  S9  or  $10» 
and  that  the  balance  of  the  lumber  seized  was  lumber  shipped  after  that  date, 
together  with  a  quantity  of  lumber  purchased  by  the  firm  of  Hewitt,  Stevens 
&  Co.  that  had  no  connection  with  the  lumber  bought  by  Oliver  &  Stevens. 
The  appraisal  of  the  lumber  was  $1,740.37,  and  this,  it  was  admitted  upon 
the  trial,  should  be  taken  as  the  value  of  the  property  replevied,  and  that  plain- 
tiffs made  demand  for  same  before  suit  brought,  which  was  refused,  and  that 
a  copy  of  the  mortgage  was  filed  as  above  stated. 

Many  other  facts  above  stated  do  not  seem  to  have  been  seriously  contested. 
The  two  principal  questions  in  the  case  are:  FirsU  did  the  chattel  mortgage 
take  effect  upon  the  lumber  in  question  ?  Second^  if  it  did,  was  Hewitt  a  bona 
fide  purchaser  for  value,  so  as  to  enable  him  to  hold  the  property  against  the 
mortgagees?  Upon  the  case  as  presented  to  the  jury  on  the  testimony,  under 
the  rulings  made,  and  the  law  given  them  by  the  court  as  applicable  to  the 
facts,  they  have  found  upon  these  questions  for  the  plaintiff,  and  that  verdict 
must  stand,  if  no  error  was  committed  by  the  circuit  judge. 

Twenty-five  errors  are  assigned  upon  the  record.  The  first  and  second  re- 
late to  the  admission  in  evidence  of  the  notes  and  mortgage.  These  were 
properly  admitted.  The  third,  fourth,  fifth,  sixth,  and  seventh  errors  as- 
signed relate  to  the  acts  and  doings  of  Hewitt  and  the  firm  of  Hewitt,  Stevens 
&  Co.  in  regard  to  their  firm  matters  and  business  after  this  suit  was  com- 
menced and  the  property  replevied.  The  matters  queried  after,  one  and  all, 
in  these  exceptions  were  entirely  immaterial,  and  in  no  way  aided  the  court  or 
jury  in  solving  the  real  questions  in  controversy.  The  parties  could  deal  as 
they  chose  with  each  other;  sell  out  to  each  other  or  to  other  persons  as  they 
might  deem  most  for  their  interest.  They  might  continue  the  business  or 
close  it,  or  either  or  all  abandon  it,  as  they  or  either  of  them  saw  fit,  and  it 
is  difficult  to  see  how  it  could  change  the  legal  effect  of  what  had  been  done, 
or  the  defendants'  obligation  in  any  way  to  the  plaintiffs;  and  especially  must 
this  view  be  taken  so  long  as  no  actual  fraud  is  charged  against  the  defendant 
Hewitt. 

The  testimony  offered,  and  the  deduction  sought  therefrom,  and  from  this 
course  of  examination,  against  the  objections  urged  by  counsel  for  defendants, 
were  calculated  to  mislead  the  jury  to  the  prejudice  of  the  defendants,  and 
the  court  erred  in  admitting  the  testimony.  The  admission  of  the  accounts 
in  evidence,  mentioned  in  the  eighth  and  ninth  assignments  of  error,  however 
objectionable  upon  other  grounds,  were  not  subject  to  the  objection  made, 
and  the  motion  to  strike  out  of  the  testimony  the  chattel  mortgage,  which  is 
the  subject  of  the  tenth  assignment  of  error,  was  properly  denied.  The  de- 
fendants' sixteenth,  seventeenth,  twentieth,  twenty-first,  twenty-second, 
twent}'- third,  twenty-fourth,  and  twenty-ril'th  assignments  of  error  cannot 
be  sustained.  They  involve  conclusions  to  be  deduced  from  the  facts,  some 
of  which  are  not  conceded,  and  therefore  present  questions  to  be  considered 
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by  the  jury.  I  think,  however,  the  defendants'  request  contained  in  the  fif- 
teentli  error  assigneil  might,  with  much  propriety,  have  been  given  upon  the 
undisputed  facts  appearing  upon  the  record. 

The  defendants*  counsel  complains  of  the  charges  of  the  court  contained  in 
the  following  assignments  of  error,  viz.: 

(12)  "The  court  has  held,  and  will  now  instruct  you,  that  this  mortgage, 
althougli  not  as  full  as  niiglit  be,  at  the  same  time  is  sufficient  to  cover  the 
property  in  question  in  tliis  suit;  in  other  words,  that  it  did  cover  the  lumber 
vv  hich  at  that  date,  August  od,  was  sold  by  Cass,  Morrison  &  (.iale  to  these 
two  parties,  Stevens  &  Oliver;  that  the  parties  at  the  lime  it  was  made  un- 
derstood it  so  to  apply;  and  that  this  defendant,  Hewitt,  was  afterwards  ap- 
prise<l  of  what  this  mortgage  covered,  and  was  intended  to  cover." 

(13)  "The  court  intends  you  to  understand,  gentlemen,  and  in  your  verdict 
bear  that  in  mind,  that  this  sale  of  lumber  that  was  claimed  to  have  been 
nitule, — some  three  thousand  dollars'  worth  of  lumber, — the  court  intends  you 
to  understand  that  that  is  the  whole  amount,  whether  delivered  at  that  date 
or  any  subsei^uent  time  by  Cass,  Morrison  &  Gale  to  Stevens  &  Oliver;  that 
tliat  is  the  lumber  here  in  question;  that  the  mortgage  covered  the  whole 
amount  of  that  lumber,  and  so  intended  to  do  at  the  time  the  sale  was  made, 
although  the  lumber  was  delivered  by  piecemeal,  as  it  were,  or  car-load  after 
that  time;  the  greater  share  of  it  tiiat  the  parties  bought, — three  thousand  dol- 
lai*s'  worth  of  certain  grades  of  lumber, — and  the  testimony  showing,  which 
is  not  disputed,  that  the  lumber  wi\s  in  the  yard  of  Hood  &  Gale." 

(14)  "The  defendant  Hewitt  was  not  a  purchtiser  for  value  in  good  faith  of 
the  lumber  that  was  turned  out  to  him  by  Oliver  &  Stevens  to  pay  him  the 
three  thousand  doUars  which  they  had  agreed  to  pay  in  lumber  within  tliirty 
days." 

it  is  quite  clear  that  Stevens  &  Oliver  had  not  the  lumber  at  the  planing- 
mill  mentioned  in  the  mortgage,  and  did  not  have  title  to  the  property  described 
or  intended  to  be  described  at  the  time  the  mortgage  was  given,  and  it  had 
not  yet  been  designated  or  set  apart;  in  fact,  neither  party  could  go  to  the 
place  where  the  lumber  was  and  point  out  what  was  described  or  intended  to 
be  described  in  the  instrument.  Really  the  amount  could  not  be  determined 
until  it  was  delivered,  or  the  quantity  designated  until  the  defendant  Hewitt 
had  made  his  selection  and  given  his  order  for  the  same.  Under  such  cir- 
cumstances it  was  doubtful,  to  say  the  least,  whether  the  mortgage  was  not 
void  for  uncertainty  even  as  between  the  parties  thereto,  and  still  greater  must 
be  that  doubt  when  it  is  claimed  that  it  wtis  notice  to  third  persons  of  the 
interest  claimed  by  plaintiffs.  Mr.  Jones,  in  his  work  on  Cliattel  Mortgages, 
(section  55  et  seq,,)  speaking  upon  this  subject  says  that  "the  mortgage  must 
point  out  the  subject-matter  of  it,  so  that  third  persons  by  its  aid,  together 
with  the  aid  of  such  inquiries  as  the  instrument  itself  suggests,  may  identify 
the  propt»rty  covered;"  and  I  think  this  court  has  substantially  adopted  the 
SHine  rule.  Willey  v.  Snyder,  34  Mich.  60.  I  fully  agree  with  Chief  Justice 
CooLEY,  in  that  case,  that  "written  descriptions  of  property  are  to  be  inter- 
preteii  in  the  light  of  the  facts  known  to  and  in  the  minds  of  the  parties  at 
the  time,  *  *  *  and  a  subsequent  purchaser  or  mortgagor  is  supposed  to 
acquire  a  knowledge  of  all  the  facts  so  far  as  they  may  be  needful  to  his  pro- 
tection, and  he  purchases  in  view  of  that  knowledge."  The  facts,  however, 
from  which  such  knowledge  may  be  obtained  must  exist,  and  must  be  found 
in  the  description  of  the  mortgaged  property,  or  enough  must  be  stated  therein 
to  enable  a  party  by  the  use  of  reasonable  diligence  to  ascertain  them  else- 
where. 

AVhile  the  intention  of  the  parties  may  aid  in  ascertaining  the  true  descrip- 
tion, it  cannot  make  it.  It  may  aid,  also,  in  applying  it  to  the  subject-matter, 
but  it  cannot  apply  it  to  subject-matter  not  known  to  tlie  parties  at  the  time 
the  mortgage  was  made.     And  now  comes  the  vital  question  upon  this  point: 
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Did  the  parties  themselves  know  what  particular  lumber  was  to  be  delivered 
or  covered  by  the  mortgage?  I  have  not  been  able  to  satisfy  myself  that  they 
did.  In  any  event,  however,  it  was  a  question  of  fact  for  the  jury,  and  should 
have  been  submitted  to  them  under  proper  instructions  from  the  court.  This 
was  not  done,  but  the  question  was  decided  by  the  court  in  the  first  two  charges 
stated,  and  this  was  error.  In  the  last  of  these  charges  we  are  now  discussing, 
the  court,  in  substance,  told  the  jury  that  in  the  purchase  the  defendant  Hew- 
itt made  of  the  lumber  he  was  not  a  purchaser  in  good  faith ;  and  in  this  I  also 
think  the  court  erred.  In  thus  charging,  the  court  seems  to  have  assumed  that 
nothing  had  been  paid  by  the  defendant  for  the  lumber,  because  he  had  not 
conveyed  a  part  of  the  property  which  formed  a  part  of  the  consideration 
tlierelor.  Tliis  was  a  question  to  be  determined  from  all  the  evidence  in  the 
case.  The  testimony  tended  strongly  to  show  that  the  contract  rights  be- 
tween Oliver  &  Stevens  and  Hewitt  were  something  more  than  the  sale  of  the 
undivided  one-half  of  the  mill  machinery,  etc.  It  created  partnership  rela- 
tions; gave  to  them  the  control  and  management  .of  the  business;  gave  to 
them  the  power  to  use  the  name  of  the  firm  and  bind  ^Ir.  Hewitt,  and  sub- 
jected liis  individual  property  to  the  liability  of  paying  firm  debts  which  they 
had  power  and  authority  to  contract;  gave  them  the  power  to  sell  and  dispose  of 
the  property  of  the  firm ;  and,  although  not  the  right,  still  the  power  to  collect 
money  due  the  firm  and  appropriate  it  to  their  individual  use.  This  Hewitt 
claims  was  actually  done  by  Oliver  in  this  case.  And  Mr.  Hewitt  also  sweara 
that  in  the  few  months  this  firm  was  doing  business  they  were  owing  him 
about  $4,000;  that  he  never  drew  anything  out  of  the  concern,  and  that  in 
November,  1884,  he  sold  a  one-half  interest  in  the  mill  to  a  Mr.  McElweefor 
$2,000,  and  the  new  firm  assuming  $4,000  indebtedness  contracted  by  the  firm 
of  Hewitt,  Stevens  &  Co.;  and  that  there  was  a  loss  to  Hewitt  of  $1,000,  the 
same  being  sold  to  Mc£lwee  for  $1,000  less  than  to  Oliver  &  Stevens.  Be  this 
as  it  may,  the  case  should  have  been  determined  upon  the  facts  by  the  jury, — 
upon  the  facts  as  they  existed  at  the  time  the  suit  was  brought. 

I  am  unable  to  discover  that  the  stipulated  facts  in  regard  to  the  title  con- 
tained in  the  agreement  between  Hewitt  and  Stevens  &  Oliver  is  of  any  par- 
ticular consequence  in  the  case.  If  the  defendants*  testimony  was  true, 
Hewitt,  as  between  them,  obtained  good  title  to  the  lumber  as  soon  as  it  was 
delivered,  and  to  the  extent  of  its  value  the  debt  of  Stevens  &  Oliver  to  him 
was  paid  and  canceled,  which  wius  less  than  the  $3,000.  This  does  not  seem 
to  be  denied,  and  1  see  no  reason  to  believe  the  jury  would  not  have  so  found. 
Stevens  also  says  he  knew  nothing  of  the  claimed  mortgage  until  after  the  re- 
ceipt of  the  lumber,  and  the  application  of  its  value  as  above  stated,  which 
does  not  seem  to  be  contradicted.  I  think  the  question  of  good  faith  should 
have  gone  to  the  jury.  I  fully  recognize  the  rule  contended  for  by  the  able 
counsel  for  the  plaintiffs,  and  which  is  fully  sustained  by  the  authorities  they 
cite;  but  they  are  not  applicable  to  the  case  as  presented  by  the  testimony  on 
the  part  of  the  defendants  under  their  theory,  and  upon  the  facts  they  had 
the  right  to  have  the  Ciise  submitted  by  the  court  to  the  j  ury . 

For  the  reasons  herein  given  the  judgment  must  be  reversed  and  a  new 
trial  granted. 

(The  other  justices  concurred.) 

See  Knapp  v.  Deitz,  24  N.  W.  Rep.  471,  and  note,  472  and  473,  and  Peters  v.  Panom, 
Id.  687. 
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SUPREME  COURT  OF  MINNESOTA. 


St.  Paul  &  S.  C.  By.  CJo.  tj.  McDonald  and  another. 

Filed  October  7.  1885. 

1.  Rah^roai)  Compawt— Contract  with  Stockholders— Mohtoagb. 

An  afp'eement  (set  forth  in  the  opinion)  between  the  i)laintiff,  a  railroad  corpo- 
ration, and  its  individual  stockholders,  whereby  certain  rights  were  conferred  upon 
the  latter  in  respect  to  a  portion  of  the  lands  (land  grant)  of  the  corporation,  con- 
sidered, and  construed  as  not  bearing  upon  its  face  the  legal  import  of  absolutely 
conferring  upon  the  stockholders  the  legal  or  equitable  title  to  the  land,  but  rather 
as  affording  a  security  in  the  nature  of  a  mortgage. 

2.  Same — Exemption  of  Land  from  Taxation. 

If  the  real  intention  of  the  parties  was  in  accordance  with  the  agreement,  legally 
construed, — that  is,  as  averred  by  the  plaintiff,  merely  to  afford  security  for  an  in- 
debtedness of  the  corporation  to  its  stockholders  in  the  manner  specified  in  the 
agreement, — the  transaction  would  not  constitute  a  contract  for  the  sale  of  the  land, 
or  a  conveyance  of  the  same,  so  as  to  remove  the  exemption  from  taxation  which 
attached  to  the  land  while  it  remained  the  property  of  the  corporation.  But  an  act 
of  the  corporation  conferring  upon  its  stockholders  the  entire  beneficial  intercut  in 
the  land,  even  thougli  the  bare  legal  title  is  retained  by  the  corporation,  would  re- 
move the  exemption  and  subject  the  property  to  taxation.  So,  if  the  transaction 
was  intended  by  the  parties  to  effectually  confer  upon  the  stockholders  such  inter- 
est in  the  property,  but  a  form  of  ownership,  or  a  declared  equity  of  redemption, 
was  reserved  for  the  purpose  of  preserving  the  exemption  from  taxation,  tlie  pur- 
.  pose  being  fraudulent  as  to  the  state,  the  reservation  would  be  ineffectual,  and  the 
land  would  become  taxable. 

S.  Same— Intention— Issues— Finding. 

The  issues  in  the  case  involving  the  question  of  fact  as  to  whether  or  not  the  real 
intention  of  thepartles  was  to  invest  the  stockholders  with  the  entire  beneficial  in- 
terest in  the  land,  and  to  preserve  a  mere  form  of  ownerehip  in  the  corporation,  in 
order  that  the  exemption  from  taxation  might  be  continued,  the  dctenitination  as 
to  the  right  of  the  state  to  tax  the  land  does  not  depend  alone  upon  the  terms  and 
the  mere  legal  construction  of  the  agreement.  The  determination  of  the  issue 
may  be  affected  by  a  consideration  of  the  circumstances  of  the  transaction,  such  as 
the  fact  of  indebtedness  from  the  corporation  to  its  stockholders,  (it  bein;j;  averred 
that  the  transaction  was  intended  as  a  means  of  securing  an  alle>;ed  indebtedness,) 
the  value  of  the  property,  the  conduct  of  the  parties,  etc.  A  finding  by  the  court 
to  the  effect  that  the  real  intention  of  the  parties  was  to  afford  security  for  an  in- 
debtedness of  the  corporation  to  its  stockholders,  and  not  that  tlie  property  should 
pass  absolutely  to  them,  held  erroneous,  tliere  being  no  evidence  to  su]»port  the 
controverted  fact  of  an  existing  indebtedness.  This  error  considered  material,  al- 
though such  a  security  mi^ht  have  been  given  for  a  mere  bonus  or  gratuity,  if  in 
good  faith,  without  rendering  the  land  taxable. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

E.  C.  Palmer  and  Greenleaf  Clark,  for  respondent,  St.  I*aul  &  S.  C.  Ry. 
CJo.  W.  IT.  Hahn  and  /.  M.  Martin,  for  appellants,  F.  S.  McDonald,  county 
auditor,  and  another. 

Dickinson,  J.  It  is  understood,  from  statements  made  before  the  court 
at  the  time  of  the  argument  of  this  cause,  that  no  objection  has  beon  made 
as  to  the  propriety  of  the  form  of  the  action  resorted  to  as  a  means  of  secur- 
ing a  determination  of  the  matter  in  controversy,  and  therefore  we  do  not 
consider  it.  In  the  year  1881  the  defendant  McDonald,  the  auditor  of  Hen- 
nepin county,  caused  the  tract  of  land  to  which  the  issue  relates  to  be  as- 
sessed for  taxation,  and  the  ordinary  proceedings  to  impose  taxes  upon  the 
land  for  that  year  were  being  carried  forward  when  this  action  was  instituted 
to  retrain  such  proceeding,  upon  the  ground  that  the  property  was  exempt 
from  taxation.    After  a  trial  of  the  cause,  and  upon  findings  of  fact  by  the 
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court,  Judgment  was  directed  for  the  relief  sought.  A  motion  for  a  new- 
trial,  upon  the  grounds  tliat  the  decision  was  not  justified  by  the  evidence  and 
was  contrary  to  law,  was  denied,  and  the  defendants  app;.'aled.  The  land  1» 
a  part  of  the  lands  granted  by  congress  and  subsequently  transferred  to  tlie 
plaintiff  to  aid  in  tlie  construction  of  its  line  of  road.  These  lands,  as  origi- 
nally held  by  the  corporation,  were  confessedly  exempt  from  taxation.  The 
only  controversy  is  as  to  whether,  througli  a  transaction  presently  to  be  re- 
ferred to,  a  portion  of  these  lands,  including  the  hind  in  question,  has  been 
"contracted  to  be  sold,  conveyed,  or  leased  by  said  company,"  within  the 
proper  meaning  of  that  language  which,  as  found  in  the  General  Laws  of 
1865,  (chapter  15,)  expressly  limits  the  exemption  from  taxation.  This  issue 
is  to  be  determined  by  the  construction,  intent,  and  effec);  of  the  transaction 
now  to  be  stated. 

In  1871  an  agreement  was  executed  in  writing  in  behalf  of  the  corporation, 
and  under  its  seal,  which,  for  the  declared  purpose  of  providing  means  for 
the  payment  of  the  debts  of  the  company  incurred  in  the  construction  of  its 
road,  provided  for  the  issuing  by  tlie  corporation  of  24,400  shares  of  so-called 
"special  stock,"  of  the  nominal  or  par  value  of  3100  each.  This  stock  was  to 
be  issued  and  delivered  to  each  holder  of  the  common  stock  upon  payment  of 
such  sum  as  should  be  required  by  the  company,  each  stockholder  thus  to  re- 
ceive the  same  number  of  shares  of  the  special  stock  as  he  held  of  the  com- 
mon stock  of  the  corporation.  The  special  stock  w:i3  not  to  entitle  the  hold- 
er of  it  to  vote,  or  in  any  manner  participate  in  the  business,  property,  or 
management  of  the  corporation,  nor  to  receive  any  benefit  or  dividend  from 
any  of  its  property,  except  from  the  lands,  as  provided  in  the  agreement.  The 
holders  of  this  stock  were,  however,  entitled  to  receive  a  half-yearly  "dividend" 
upon  it  of  3 J  per  cent.,  payable  from  the  proceeds  of  the  sales  of  the  lands 
specified  in  the  agreement.  William  R.  Marshall  was  designated  in  the  agree- 
ment as  trustee  for  the  holders  of  the  special  stock. 

The  agreement  further  provided  that  400,000  acres  of  the  land  grant  should 
be  set  apart  and  appropriated  to  the  payment  of  the  specified  dividends  upon, 
and  the  final  payment  and  extinction  of,  the  amount  of  such  speciiU  stock. 
An  irrevocable  power  of  attorney  was  made  to  E.  F.  Drake,  authorizing  him, 
as  the  attorney  in  fact  of  the  corporation,  to  contract,  sell,  and  convey  these 
lands,  or  any  of  them,  at  discretion,  and  to  apply  the  proceeds  to  the  payment 
of  dividends  due  upon  the  special  stock,  and  of  the  principal  amount  thereof. 
Provision  was  made  for  the  election  of  trustees  by  the  holders  of  the  special 
stock,  and  such  trustees  were  to  have  control  of  the  lands  so  set  apart.  They 
were  empowered  at  pleasure  to  remove  all  officc^rs  or  agents  employed  in  the 
management  of  the  lands,  and  to  appoint  otliers;  to  remove  the  designated 
trustee  and  attorney  in  fact,  and  to  appoint  their  successors;  to  determine  at 
what  rate  and  to  what  extent  the  special  stock  might  be  received  in  payment 
for  lands  at  their  appraised  value,  and  from  time  to  time  to  alter  or  discon- 
tinue the  sales,  and  conditions  for  receiving  the  same;  to  control  and  direct 
the  attorney  in  fact  as  to  tlie  price  and  manner  of  selling  lands.  Through 
Buch  attorney  they  might  grant  rights  of  way  for  improvements,  compromise 
clfiims,  make  releiises,  and  generally  do  all  such  acts  as  the  owners  of  the 
lands  might  do.  Until  such  trustees  should  be  chosen,  however,  the  board  of 
directors  of  the  corporation  was  to  have  the  power  which  was  conferred  upon 
such  trustees.  The  declared  intent  of  the  agreement  was  further  expressed 
to  be  that  the  special  stock  should  be  issued,  based  on  the  land,  and  the  land 
sold  by  the  attorney  in  fact,  as  trustee  under  the  board  of  directors  of  the 
corporation,  or  the  trustees  to  be  chosen  by  the  holders  of  the  special  stock, 
and  the  proceeds  applied  to  pay  dividends,  and  the  surplus  from  time  to  time 
to  be  distribut«'d  to  pay  the  principal  of  such  stock. 

By  section  12  of  this  instrument  it  is  provided  that  "when  funds  shall  arise 
from  the  sale  of  lands  sufllcient  to  pay  all  dividends  on  said  stock,  and  to  re- 


Digitized  by 


Google 


Minn.]  st.  paul  &  s.  c.  ry.  co.  v.  m'Doxald.  50 

fund  to  the  holders  the  par  value  thereof,  this  agreement  shall  be  discharged^ 
and  the  stock  hereby  created  considenMl  canceled,  *  *  ♦  and  the  lands 
remaining  unsold,  or  funds  arising  from  sales,  undistributed,  whether  of 
money  or  choses  in  action,  shall  belong  to  the  St.  Paul  &  Sioux  City  Kail- 
road  Company,  or  its  lawful  assigns.  It  is  further  agreed  that  said  St.  Paul 
&  Sioux  City  Railroad  Company  may  at  any  time,  after  giving  thirty  days* 
notice  *  *  *  of  the  time  and  place,  redeem  and  retire  any  part  or  all  of 
the  stock  issued  under  this  agreement,  by  paying  to  the  holders  •  *  "i^ 
the  par  value  of  said  stock,  and  the  accrued  dividend  thereon ;  *  •  *  and 
whenever  all  the  said  stock  shall  have  been  so  redeemed,  or  funds  shall  have 
been  deposited  at  a  place  for  their  redemption,  to  be  approved  by  the  trustees- 
hereinbefore  named,  all  the  provisions  of  this  agreement  shall  become  void, 
and  all  of  said  lands,  and  the  proceeds  thereof,  shall  be  discharged  and  free 
from  the  lien  or  incumbrance  hereof  as  fully  as  if  these  presents  had  never 
existed." 

It  is  farther  stipulated  in  this  agreement  that  the  corporation  shall  not 
sell,  mortgage,  or  incumber  the  lands,  and  that  it  will,  ''whenever  required 
hy  said  attorney,  or  by  the  trustee  herein  provided  for,  make  such  further 
writings,  mortgage,  or  lien  on  said  lands  in  favor  of  said  stock,  and  for  the 
benefit  of  the  holders  thereof,  as  may  be  devised,  advised,  or  required  to  per- 
fect and  secure  the  holders  thereof  in  the  benefit  of  said  lands  as  herein  pro- 
vided. ** 

The  scheme,  of  which  the  above  outline  has  been  given,  was  carried  into 
effect.  The  trustee  named  accepted  the  trust.  Four  hundred  thousand  acres 
of  land  were  designated  for  the  purposes  set  forth  in  the  agreement,  which 
included  the  tract  of  land  in  question.  The  special  stock  was  issued  to  and 
taken  by  the  holders  of  the  common  stock,  share  for  share,  as  contemplated  by 
the  agreement;  one  dollar  per  share,  the  price  fixed,  being  paid  for  tiie  same. 
A  part  of  the  designated  lands  has  been  disposed  of  pursuant  to  the  provisions 
of  the  agreement.  The  remainder,  including  the  particular  tnict  in  question, 
is  still  held,  as  we  understand,  undisposed  of,  and  affected  only  by  the  terms 
of  the  agreement. 

There  is  no  controversy  as  to  the  power  of  the  corporation  to  issue  the  so- 
called  special  stock,  to  make  the  agreement  referred  to,  and  to  impose  such  a 
charge  upon,  or  make  such  disposal  of,  the  lands  as  this  agreement  may  be 
deemed  to  have  accomplished.  The  contention  is  as  to  the  effect,  not  as  to 
the  validity,  of  the  peculiar  appropriation  wliich  has  been  made  of  the  land. 
The  allegations  of  the  complaint  are,  among  other  things,  to  the  effect  that 
the  intention  sought  to  be  accomplished  by  this  transaction  was  to  afford  se- 
carity  merely  of  the  nature  of  a  mortgage  to  the  stockholders  of  the  corpora- 
tion for  an  indebtedness  of  the  corporation  to  them  on  account  of  money  ad- 
vanced by  them  for  proper  corporate  purposes,  in  addition  to  tlie  amounts  paid 
upon  subscriptions  to  the  capital  stock.  By  the  answer,  the  fact  of  such  in- 
debtedness and  the  alleged  intention  are  put  in.  issue,  and  it  is  averred  in  sub- 
stance that  the  intention  was  by  this  transaction  to  confer  upon  tlie  holders 
of  the  special  stock  the  entire  interest  of  the  corporation  in  tlie  lands,  and  at 
the  same  time  to  avoid  the  appearance  of  a  sale  or  conveyance  thereof,  in  order 
that  the  lands  might  remain  exempt  from  taxation  wiiile  held  by  the  stock- 
holders. 

As  we  proceed  we  should  avoid  misconception  as  to  the  nature  of  this 
special  stock,  and  bear  in  mind  the  relations  of  the  holders  of  the  capital  stock 
to  the  corporation,  and  to  its  property.  The  so-called  special  stock  was  not 
in  any  proper  sense  stock  of  the  corporation  which  created  it.  It  conferred 
^pon  the  holders  of  it  no  interest  of  any  kind  in  the  corporation,  or  in  the 
business  which  it  was  created  to  transact.  They  could  not,  by  virtue  of  be- 
ing holders  of  such  stock,  participate  in  any  manner  in  the  managemcint  of 
the  corporation,  or  of  its  affairs,  nor  derive  any  profit  or  income  from  the 
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prosecution  of  the  corporate  business.  The  interest  or  benefit  conferred  and 
acquired  through  this  stock  was  confined  to  certain  lands,  the  property  of  the 
corporation,  and  was  of  a  nature  such  as  the  corporation  might  grant  to  any 
stranger. 

The  term  "stock"  is  not  fitly  employed  to  designate  the  right  or  interest 
which  was  thus  conferred  by  the  corporation  upon  its  individual  stockhold- 
ers. Any  other  manner  of  evidencing  the  amounts,  for  the  payment  of  which 
the  lands  may  have  been  appropriated,  or  by  evidencing  the  interest  of  the 
holders  of  the  so-called  special  stock  in  the  lands  to  which  it  related,  might 
as  well  have  been  employed.  It  will  be  convenient,  however,  to  continue  to 
use  the  term  ** special  stock"  as  it  is  employed  in  the  agreement.  The  land 
which  is  the  subject  of  this  agreement  was  the  property  of  the  corporation, 
and  not,  in  any  proper  legal  sense,  tlie  property  of  the  holders  of  its  capital 
stock.  Queen  v.  Arnaud,  9  Q.  B.  806,  817;  City  of  Utica  v.  Churohill,  33 
N.  Y.  161.  237. 

The  members  of  a  corporation  are,  of  course,  interested  in  the  corporate 
property;  they  may  derive  individual  benefit  from  its  use  by  the  corporation 
or  from  its  proceeds,  yet  they  are  not  the  owners  of  it;  they  have  no  power 
to  transfer  or  dispose  of  it,  nor  to  appropriate  it  to  their  own  use.  Tlie 
agreement  respecting  these  lands  of  the  railroad  company  was  between  par- 
ties legally  distinct, — the  corporation,  and  the  individuals  who  were  members 
of  it.  If,  by  the  transaction  under  consideration,  the  corporation  divested 
itself  of  its  property  in  the  lands  and  conferred  the  same  upon  its  individual 
stockholders,  it  would  be  as  effectual  as  an  alienation,  rendering  the  lands 
taxable,  as  though  the  transaction  had  been  with  strangers.  The  corpora- 
tion would  become  divested  of  its  property  in  the  lands  to  the  same  extent 
that  its  stockholders  as  individuals  should  acquire  such  interest. 

The  real  intention  of  the  parties  has  been  properly  made  an  issue  of  fact 
in  this  case,  and  constitutes  the  principal  question  to  which  argument  on 
the  part  of  the  state  has  been  directed.  The  mere  form  or  terms  of  the  in- 
strument by  which  the  title  is  affected  should  not  alone  determine  the  power 
of  the  state  to  tax  the  lands.  If  the  corporation  has  conferred  upon  its  indi- 
vidual stockholders  the  entire  beneficial  interest  in  the  property,  even  though 
it  still  retains  the  bare  legal  title,  the  exemption  from  taxation,  which  was 
created  for  the  benefit  and  to  serve  the  purposes  of  the  corporation,  should 
cease.  State  v.  Winona  &  St  P.  B.  Co,,  21  Minn.  472.  And  if  it  were  true, 
as  the  fact  is  claimed  to  be  on  the  part  of  the  state,  that  the  corporation, 
while  actually  intending  to  confer  upon  its  members,  and  they  to  receive,  all 
its  beneficial  interest  in  the  lands,  had  reserved  a  form  of  ownership,  a  formal 
right  of  redemption,  only  for  the  purpose  of  preserving  the  exemption  from 
taxation,  in  respect  to  which  it  had  no  longer  any  real  concern,  the  purpose 
being  fraudulent  as  to  the  state,  the  reservation  would  be  ineffectual. 

In  determining  the  rights  of  the  state  with  respect  to  taxation,  that  would 
be  regarded  as  done  which  in  good  conscience  ought  to  be  done.  The  real 
purpose  to  transfer  the  property  would  be  given  effect;  the  purpose,  by  re- 
serving a  mere  form  of  ownership,  to  defraud  the  state  of  taxes  which  it  has 
a  right  to  exact  from  the  property  of  the  individual  owners,  would  be  set  at 
naught.  In  such  ciise  the  land  should  be  taxed  as  the  property  of  the  indi- 
viduals. But  if  the  transaction  in  question  is  to  be  construed  and  was  in- 
tended to  be  an  appropriation  of  the  land  only  as  security  for  an  indebtedness 
of  the  corporation  to  its  stockholders,  that  ^one  would  not  render  the  land 
taxable;  and  as  to  this,  we  do  not  understand  that  anything  is  asserted  to  the 
contrary.  The  form  in  which  such  security  may  have  been  given  is  not  im- 
portant, except  as  bearing  upon  the  question  as  to  what  was  the  intention  of 
the  pai*ties  and  the  real  nature  of  the  transaction.  If  that  was  in  its  nature 
a  mortgage  only,  it  is  not  material,  as  affecting  the  question  under  consider- 
ation»  whether  the  object  was  accomplished  through  the  ordinary  form  of  a 
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mortgage ;  or  by  a  trust  deed,  with  a  power  of  sale,  which  is  the  more  com- 
mon form  of  railroad  mortgages;  or  by  a  mere  agreement  by  which  the  land 
was  appropriated  as  security. 

The  finding  of  the  court  as  to  the  fact  last  referred  to  was  in  accordance 
with  the  averments  of  the  complaint:  that  is,  in  substance,  that  the  transac- 
tion was  intended  merely  as  security  for  an  indebtedness  of  the  corporation 
to  its  stockholdei-s ;  that  it  was  not  the  intention  that  the  land  should  become 
the  property  of  the  stockholders,  but  that  it  should  remain  the  property  of  the 
corporation,  to  be  disposed  of,  however,  and  the  proceeds  applied  as  specified 
in  the  agreement.  Reading  the  agreement  as  expressing  the  real  intention 
of  the  parties,  we  are  of  the  opinion  that  it  does  not  bear  upon  its  face  the 
legal  import  of  absolutely  conferring  upon  the  stockholders  of  the  corpora- 
tion the  legal  or  equitable  title.  "While  large  and  extraordinary  powers  are 
given  to  them  respecting  the  control,  appropriation,  and  disposition  of  the 
property,  yet  the  specifically  declared  purpose  and  intent  of  the  agreement, 
and  the  expressed  right  of  redemption,  give  to  the  instrument,  upon  its  face, 
the  character  of  a  mortgage,  or  an  appropriation  of  the  land  as  a  security, 
ratlier  thiin  of  an  absolute  alienation.  It  is  true,  as  has  been  suggested,  that 
the  stockhdders  were  empowered,  while  the  land  remained  unredeemed,  and 
ujH>n  an  appraisal  of  values  to  be  made  by  trustees  of  their  own  choosing, 
to  surrender  their  special  stock,  and  to  take  land  in  payment  of  it.  But  what- 
ever may  be  the  influence  of  this  and  of  other  provisions  of  the  agreement 
as  affecting  the  determination  of  the  issue  as  to  any  covert  purpose  of  the 
parties,  concerning  which  we  now  express  no  opinion,  it  is  cleiir  that  the 
mere  power  to  thus  appropriate  the  security  in  payment  of  the  debt  would 
not  of  itself  give  to  the  agreement  the  legal  import  of  an  absolute  alienation 
of  tlie  land.  It  is  furtlier  suggested  that  this  provision  of  the  agreement 
plac^ed  it  in  the  power  of  the  stockholders  at  their  own  will  to  defeat  the  stip- 
ulated right  of  redemption,  and  to  render  valueless  the  nominal  interest  re- 
maining in  the  corporation;  because  such  a  price  might  be  fixed  upon  the 
land  to  be  thus  appropriated  that  the  whole  of  the  land  would  be  absorbed  in 
thus  paying  for  and  returning  the  special  stock.  It  is  therefore  urged  that 
the  instrument  should  be  construed  to  have  the  effect  of  a  complete  aliena- 
tion of  the  property. 

^Ve  cannot,  from  the  terms  of  the  agreement,  declare  this  to  be  its  legal 
effect.  Whether,  if  the  stockholders  had  all  exercised  this  right  of  appropria- 
tion, the  land  would  have  been  completely  absorbed,  neither  the  findings 
of  the  court  nor  the  uncontroverted  facts  enable  us  to  say.  The  actual  value 
of  tlie  land  is  not  found.  It  may  have  been  of  a  value  greater  than  the  amount 
of  special  stock.  If  the  trustees  had  made  a  dishonest  appraisal  of  values,  to 
the  prejudice  of  the  corporation,  it  would  not  have  been  bound,  and  might 
have  had  relief  from  the  fraud.  Biit  whether  the  real  purpose  of  the  parties 
was  in  accordance  with  the  legal  import  of  the  agreement,  or  was  of  the  char- 
acter which  the  state  alleges,  is  not  to  be  determined  alone  from  the  terms  of 
the  agreement.  The  question  which  is  in  issue,  whether  or  not  there  existed 
an  indebtedness  from  the  corporation  to  its  members,  to  secure  which  was  the 
alleged  object  of  the  agreement,  the  value,  or  at  least  the  supposed  value,  of 
the  land  as  compared  with  the  amount  of  the  alleged  obligation,  the  relations 
and  conduct  of  the  parties,  and  perhaps  other  facts,  are  material,  and  should 
be  considered  in  connection  with  the  terms  of  the  agreement  as  affecting  the 
determination.  But  here,  as  seems  evident,  the  court  fell  into  an  error  which 
renders  necessary  a  redetermination  of  the  facts  as  to  what  was  the  real  in- 
tention of  the  parties.  The  facts  found  include  a  determination,  in  accord- 
ance with  the  allegations  of  the  complaint,  of  the  existence  of  an  indebted- 
ness from  the  corporation  to  its  stockholders,  to  secure  the  payment  of  which 
the  special  stock  was  created,  and  the  land  devoted  by  the  written  agree- 
ment.   The  alleged  indebtedness  was  put  in  issue  by  the  answer,  and  the 
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case,  containing  all  of  the  evidence,  presents  no  evidence  supporting  this 
averment  of  the  complaint. 

The  members  of  the  corporation  did  not  become  its  creditors  by  paying  for 
the  capital  stock  for  which  they  had  subscribed,  nor  did  the  non-payment  of 
dividends  make  them  creditors,  If  no  dividends  had  been  earned,  and  the  evi- 
dence seems  to  show  that  none  had  been  earned.  There  is  no  proof  of  the 
alleged  fact  that  they  had  advanced  money  to  the  corporation  in  addition  to 
the  payments  made  for  the  capital  stock.  They  were  not  then,  so  far  as  the 
evidence  shows,  creditors  of  the  corporation,  or  entitled  to  the  security  which 
is  claimed  to  have  been  afforded  by  the  transaction  under  consideration.  The 
finding  of  the  court  to  the  contrary  was  of  course*  erroneous,  and  the  fact  er- 
roneously assumed  was  such  that  it  may  have  affected  the  further  determiner 
tion  of  the  court  as  to  the  real  purpose  of  the  parties,  which  is  the  principal 

estion  in  dispute. 

The  trial  court,  proceeding  from  the  assumed  fact  of  an  existing  indebted- 
ness, came  to  the  conclusion,  from  the  terms  of  the  agreement,  and  from  the 
evidence  in  the  case,  that  the  real  purpose  of  the  parties  was  to  give  and  to 
receive  security  in  the  nature  of  a  mortgage;  but  we  cannot  presume  that  the 
aame  conclusion  would  have  been  reached  if  it  had  been  considered  that  there 
was  no  indebtedness,  no  legal  or  equitable  right,  which  the  stockholders  could 
assert  against  the  corporation;  or  that  the  benefit  secured  to  the  stockholders 
by  the  agreement  was  a  mere  gratuity.  '  In  brief,  it  is  not  apparent  that  the 
conclusion  of  the  court  that  the  purpose  was  merely,  in  effect,  to  mortgage 
these  lands  as  security,  may  not  have  been  affected  by  the  erroneous  assump- 
tion and  finding  that  there  was  a  debt  to  be  secured.  Therefore  there  must 
be  a  new  trial. 

We  would^ot  be  understood,  from  what  has  been  said,  as  intimating  that 
the  effect  of  the  agreement  would  necessarily  be  different  from  that  declared 
by  the  court,  if  it  should  be  considered  that  in  fact  there  was  no  indebtedness. 
On  the  contrary,  we  think  that  if  the  corporation  had  created  a  lien  upon  its 
lands  in  favor  of  its  stockholders  to  secure  a  mere  bonus  or  gratuity,  there 
being  involved  no  intention  of  conferring  upon  them  the  real  beneficial  in- 
terest in  the  property,  the  lands,  while  remaining  the  property  of  the  corpo- 
ration, affected  only  by  such  lien,  would  not  become  taxable.  But  the  fact 
erroneously  assumed  is  still  Important  in  its  bearing  upon  the  issue  as  to 
whether  this  transaction  was  intended  to  accomplish  the  purposes  of  a  secu- 
rity at  all,  or  to  confer  upon  the  stockholders  substantially  the  property  in  the 
lands  under  the  cover  and  legal  form  of  affording  a  mere  security.  The  error 
may  have  affected  the  determination  of  this  issue. 

It  is  apparent,  from  the  language  of  the  decision  of  the  court  below,  that  this 
error  resulted  from  the  fact  that  the  answer  upon  which  the  case  had  been 
tried  had  not  been  filed  or  presented  to  the  court;  and  it  being  supposed  that 
the  fact  of  indebtedness  was  not  denied,  the  allegation  of  the  complaint  was 
taken  to  be  true.  The  point  upon  which  our  decision  turns  is  not  so  dis- 
tinctly presented  in  the  appellant's  brief  as  it  should  be,  if  relied  upon ;  but  we 
have  concluded,  rather  from  the  whole  tenor  of  the  printed  argument  than 
from  any  distinct  specification  of  the  error,  that  the  point  is  before  us  for 
decision. 

The  order  refusing  a  new  trial  is  reversed,  and  a  new  trial  awarded. 
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Stoll  V,  HoxjDE  and  others. 

Filed  October  13,  1885. 

IjIbel — Plbading — Official  Character. 

Where  the  language  of  the  libel  as  pleaded  shows  on  its  face  ihat  it  was  used  of 
and  concerning  the  plaintitf  in  an  acquired  capacity  or  special  character,  an  express 
averment  that  it  was  so  used  is  unnecessary. 

Appeal  from  an  order  of  the  district  court,  Morrison  county,  overruling 
defendant's  demurrer. 

Taylor  <&  Calhoun,  for  respondent,  Stanislaus  Stoll.  Oscar  Taylor  and 
B.  H.  Famham,  for  appellants,  Leon  Houde  and  others. 

Mitchell,  J.  The  language  of  the  alleged  libel,  as  pleaded,  plainly  shows 
on  its  face  that  it  was  used  of  and  concerning  the  plaintiff  in  his  official 
character  of  county  treasurer.  Therefore  it  was  unnecessary  that  the  com- 
plaint should  contain  an  express  averment  that  it  was  so  used.  When  taken 
in  connection  with  the  allegations  that  the  Hayes  mentioned— a  former  dep- 
uty county  treasurer — was  an  embezzler  and  defaulter,  the  language  of  the 
libel,  on  its  face,  clearly  implies  a  charge  of  similar  or  greater  official  miscon- 
duct on  part  of  the  plaintiff. 

The  complaint,  therefore,  stated  a  cause  of  action,  and  the  demurrer  waa 
properly  overruled.    Order  affirmed. 

See  Solverson  v.  Peterson,  ante,  14,  and  note. 


Wolff  v.  Chicago,  M.  &  St.  P.  By.  Co. 
Filed  October  23.  1885. 

RAII.BOAD  COMPAITIES— NbOLIOKNT  FiRES— EvIDENOB. 

Evidence  held  to  justify  the  verdict. 

Appeal  from  an  order  of  the  district  court,  McLeod  county,  denying  mo- 
tion for  new  trial  to  vacate  and  set  aside  verdict. 

Little  c6  Allen  for  respondent,  Herman  Wolff.  A.  P.  Fitch  and  W,  H.  Nor- 
ris,  for  appellant,  Chicago,  M.  &  St.  Paul  Ry.  Co. 

Mitchell,  J.  Action  to  recover  the  value  of  two  stacks  of  hay  destroyed 
by  fire  alleged  to  have  been  scattered  or  thrown  from  an  engine  on  defendant's 
road.  The  only  question  presented  by  this  appeal  is  whether  the  verdict  is  sus- 
tained by  the  evidence.  In  our  judgment,  the  only  point  worthy  of  serious  con- 
sideration is  whether  the  finding  of  the  jury  as  to  the  origin  of  the  fire  was  war- 
ranted by  the  testimony.  The  evidence  on  this  point  is  all  circumstantial, 
which,  in  the  nature  of  things,  is  usually  the  only  kind  that  can  be  produced. 
It  would  serve  no  useful  purpose  to  attempt  to  state  this  evidence,  but  we 
have  examined  it  carefully,  and  while  it  does  not  strike  us  as  being  of  the 
strongest  or  most  conclusive  character,  yet  we  think  it  was  sufficient  to  war- 
rant the  jury  in  finding  that  the  damage  was  caused  by  fire  scattered  or  thrown 
from  a  passing  engine.  The  defendant  having  introduced  no  evidence  to  re- 
but the  statutory  presumption  of  negligence  arising  from  that  fact,  the  only 
other  question  for  the  jury  was  the  amount  of  plaintiff's  damages,  and  the 
amount  assessed  was  clearly  justified  by  the  evidence.    Order  affirmed. 

NOTE. 
BoLUroadi — Negligent  Mrei, 
1.  What  Amowtb  to  Neoligencb.    Negligence  is  a  failure  to  do  what  a  reasonably 

SmdAut  person  would  ordinarily  have  done  under  the  circumstances  of  the  situation,  or 
oing  what  such  person  under  existing  circumstances  would  not  have  done.    Reason- 
able or  proper  care  must  have  reference  to  surrounding  circumstances,  which  may  often 
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demand  a  higher  or  lower  degree  of  care  and  diligence  of  a  party.  Fuller  ▼.  Citizens' 
Nat.  Bank,  16  Fed.  Rep.  876;  Sunney  v.  Holt.  Id.  880;  Backna  v.  Start,  18  Fed.  Rep. 
69;  Crandall  ▼.  Goodrich  Transp.  Co.,  16  Fed.  Rep.  76 ;  Harris  y.  Union  Pac.  R.  Co.,  13 
Fed.  Rep.  691 ;  Gravelle  y.  Minneapolis  <&  St.  L.  Ry.  Co.,  10  Fed.  Rep.  711 ;  Miller  ▼. 
Union  Pac.  Ry.  Co.,  17  Fed.  Rep.  67:  Johnson  y.  Chicago  &  N.  W.  By.,  6  N.  W.  Rep. 
886;  Brown  y.  Congre3s  <fe  Baiter  St.  Ry.  Co.,  13  N.  W.  Rep.  404. 

2.  Pbbsumption  ov  Nboligbnob.  Negligence  cannot  he  presumed :  it  must  he  proven. 
Brown  y.  Congress  <fe  Balcer  St.  Ry.  Co.,  18  N.  W.  Rep.  494.  Negligence  may  he  im- 
puted to  a  defendant  railway  company  by  a  jury  from  evidence  that  comhustihle  ma- 
terials have  been  allowed  to  accumulate  and  remain  upon  its  land,  liable  to  be  i^ited 
by  sparks  from  its  engines,  and  to  communicate  fire  to  property  upon  adjacent  lands. 
Clarke  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  23  N.  W.  Rep.  536.  A  railroad  company  pe^- 
mitting  grass  and  weeds  to  remain  on  its  right  of  way  is  not  negligence  pertet  but  may 
be  under  some  circumstances,  and  whether  it  is  or  not  is  a  question  for  the  Jury.  White  r. 
Missouri  Pac.  Ky.  Co.,  1  Pac.  Rep.  611.  In  an  action  for  damages  for  loss  by  fire  set  by  a 
loconiotlvc-engme,  the  fact  that  other  fires  had  caught  on  the  right  of  way  of  defendant 
will  not  warrant  the  presumption  or  inference  that  the  fire  in  question  was  communi- 
cated from  that  point.  Babcock  y.  Chicago  &  N  W.  R.  Co.,  13  N.  W.  Rep.  740.  Setting 
fire  from  a  locomotive-engine  does  not  create  a  presumption  of  negligence  on  the  part  of 
the  railroad  company.  Babcock  y.  Chicago  <fc  N.  W.  R.  Co.,  13  N.  W.  Rep.  740.  But 
the  fact  that  the  same  engine  has  set  other  fires  on  the  same  day  at  various  places  is 
presumption  that  said  engine  was  out  of  repair,  or  not  properly  managed.  Slossen  r. 
Burlington,  C.  R.  &  N.  Ry.  Co.,  14  N.  W.  Rep.  244 ;  Butcher  v.  Vaca  Valley  Ry.  Co.,  8 
Pac.  Kep.  174.    And  in  an  action  for  damages  for  a  fire  caused  by  a  locomotive,  negli- 

fence  is  presumed  if  it  appears  that  the  locomotive  from  which  tlie  fire  escaped  was  not 
uilt  so  as  to  retain  its  sparks,  or  was  otherwise  faulty  and  insufficient  in  construction ; 
and  evidence  is  admissible  to  show  that  after  the  fire  certain  repairs  were  made  on  the 
spark-retaining  apparatus  because  it  had  been  so  defectively  built.    Id. 

8.  Liability.  A  railroad  company  is  liable  for  fires  negligently  caused  flrom  sparks 
from  engine,  Lewis  v.  Chicago.  M.  <fe  St.  P.  R.  Co.,  10  N.  W.  Rep.  336;  see  Sibley  v. 
Northern  Pac.  R.  Co.,  21  N.  W.  Rep.  732;  and  where  fire  is  negligently  set  by  defend- 
ant while  operating  the  road,  it  is  immaterial  who  owned  the  road.  Slossen  v.  Bur- 
Ungton,  C.  R.  <fe  N.  Ry,  Co.,  14  N.  W.  Rep.  244. 

It  is  not  necessary,  in  order  to  charge  the  company  with  the  responsibility,  that  its 
negli<:^ence  should  be  the  efficient  cause  of  the  injury;  if  the  injury  would  not  nave  oo- 
cufred  but  for  such  negligence,  that  is  enough.  Hayes  v.  Michigan  Cent.  R.  Co.,  4  Sup. 
Ct.  Rep.  SCO.  But  railroad  companies  are  not  liable  for  purely  acdtdental  fires  caused 
by  their  engines,  Atchison,  T.  <fe  S.  F.  R.  Co.  v.  Riggs,  3  Pac.  Rep.  305;  or  where  plain- 
tiffs nea:li£?ence  contributed  directly  to  the  burning  of  his  property.  Gibbons  v.  Wis- 
consin Valley  R.  Co.,  22  N.  W.  Rep.  633.  And  in  an  action  for  the  destruction  of 
property  (burning  of  a  stack  of  grain)  by  a  fire  resulting  from  the  negligent  act  of  a 
railroad  company,  it  is  competent  for  defendant  to  aver  and  prove  that  such  destruc- 
tion was  acci<lental,  and  without  fault  on  its  part.  Slosson  v.  Burlington,  C.  R.  &  N. 
R.  Co..  1  N.  W.  Rep.  543.    Thus,  where  an  action  was  brought  against  a  railroad  com- 

Sany  for  injury  to  stock,  and  it  appeared  that  the  foreman  had  gone  over  the  road  in 
le  forenoon;  that  the  fence  burn  ed  about  noon;  that  the  cattle  wandered  upon  the 
track,  and  were  killed  about  6  o'clock ;  and  that  the  company  had  no  notice  or  Knowl- 
edge of  the  fence  having  burned  until  the  next  morning, — it  was  held  that  the  railroad 
company  was  not  liable.    Toledo  &  C.  S.  Ry.  Co.  v.  Eder,  7  N.  W.  Rep.  898. 

The  negligence  of  the  railroad  company  must  usually  be  the  proximate  cause  of  th« 
fire  causing  the  loss  or  injury,  or  there  can  be  no  recovery.  HafiFv.  Minneapolis  A  St 
L.  Ry.  Co.,  14  Fed.  Rep.  558.  But  it  was  held,  in  a  case  where  sparks  from  a  railroad 
engine  set  fire  to  an  elevator  near  the  track,  from  which  the  property  sought  to  be  re- 
covered for  caught  fire  and  was  destroyed,  that  the  railroad  company  was  liable.  Small 
y.  Chicago,  R.  I.  &  P.  R.  Co.,  8  N.  W.'Rep.  437. 

Railroad  companies  are  not  liable  for  fires  resulting  from  the  operation  of  their  roads, 
if  they  are  free  from  negligence,  Libby  v.  Chicago,  R.  I.  &  P.  R.  Co.,  2  N.  W.  Rep.  982; 
and  the  burden  of  proof  is  on  the  plaintiff  to  show  negligence.  Denton  v.  Cliicago,  R. 
I.  &  P.  R.  Co.,  2  N.  W.  Rep.  1093.  Where  the  engine  which  it  is  claimed  set  the  fire  is 
properly  constructed  and  eouipped,  and  provided  with  all  the  approved  appliances 
for  preventing  the  escape  of  nre,  and  the  engine  is  properly  operated,  the  company  will 
not  be  liable.  Gibbons  v.  Wisconsin  Valley  R.  Co.,  22  N.  W.  Kep.  633 ;  Smyth  y.  Stock- 
ton &  C.  R.  Co.,  4  Pac.  Rep.  605. 

4.  A  Qqbstiok  of  Fact  fob  Juby.  The  question  of  negligence  is  usually  one  of 
fact,  and  is  for  the  jury  to  determine.  Sibley  y.  Northern  Pac.  R.  Co.,  21  N.  W.  Rep. 
732;  Butcher  v.  Vaca  Valley  &  C.  L.  R.  Co.,  5  Pac.  Rep.  359;  Myers  y.  Indianapolis  A 
St.  L.  R.  Co.,  1  N.  E.  Rep.  899;  Miller  v.  Union  Pac.  Ry.  Co..  17  Fed.  Rep.  67;  Hayes 
v.  Michigan  Cent.  R.  Co.,  4  Sup.  Ct.  Rep.  369 ;  Johnson  v.  Chicago,  M.  &  St.  P.  Ry, 
Co.,  13  n:  W.  Rep.  673;  Butcher  y.  Vaca  Valley  Ry.  Co.,  8  Pac.  Rep.  174.    Thus,  per- 
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mitting  graas  and  weeds  to  remain  on  right  of  way  may  or  may  not  be  negligence ;  but 
is  not  per  $e  negligence,  and  is  a  question  for  the  jury.  White  v.  Missouri  Pac.  Ky.  Co.,  I 
Piac.  Rep.  611.  And  where  a  tire  was  produced  from  kerosene  lamp  upon  an  iron  bracket 
attached  to  the  window,  left  burning  in  a  telegraph  office  after  midnight,  with  no  one 
to  care  for  it,  and  a  tire  resulted  threfrum  which  burned  otlier  property,  it  was  held 
that  it  was  not  negligence  to  so  leave  the  lamp.  Wood  v.  Chicago,  M.  &  St.  P.  Ky.  Co., 
t  N.  W.  Rep.  214. 

It  may  be  laid  do^'n  as  a  general  rule  that  negligence  is  a  question  of  fact  to  be  found 
by  the  jury,  and  in  order  to  recover  the  i)laintitf  must  establish,  by  a  fair  preponder- 
ance of  proof,  that  the  defendant  was  guilty  of  negligence,  and  that  the  injury  com- 
plained of  was  the  natural  and  ordinary  result  of  such  negligence,  and  tliat  the  negli- 
gence was  the  proximate  cause  of  the  injury,  which  a  reasonably  prudent  and  cautious 
person  ouirht  to  have  apprehended  might'result  from  the  act  Marris  v.  Union  Pac. 
R.  Co.,  13  Fed.  Rep.  591. 

6.  EviDKKcx.  Negligence  must  be  proved  as  set  forth  in  pleadings.  Carter  y.  Kan- 
sas City,  St.  J.  &  C.  R.  R.  Co.,  21  N.  W.  Rep.  607;  Miller  ▼.  Chicago  &  N.  W.  Ry.  Co., 
23  N.  W.  Rep.  756 ;  but  wliere  the  complaint  in  an  action  against  a  railroad  company 
alleged  the  destruction  of  the  plaintiff  ^s  property  by  a  fire  kindled  on  his  premises  by 
sparks  which  proceeded  directly  from  defendant's  locomotive  to  plaintifrs  land,  and 
the  proof  allowed  that  such  property  was  destroyed  by  a  tire  kindled  on  the  adjoining 
land  by  sparks  from  the  same  source,  which  fire  moved  onto  plaintiffs  land,  tliis  held 
not  to  constitute  a  material  variance  between  the  proof  and  the  allegation.  Butcher 
T.  Vaca  Valley  &  C.  L.  R.  Co.,  5  Pac.  Rep.  359. 

In  an  action  for  loss  caused  by  reason  of  tire  set  by  si>arks  from  engine,  evidence  may 
be  introduced  to  show  a  "negligent  habit"  on  defendant's  part,  on  or  about  the  time 
•f  the  fire,  as  respects  tlie  construction  and  use  of  engines.  Davidson  ▼.  St.  Paul,  M.  A 
M.  Ry.  Co.,  24  N.  W.  Rep.  324.  And  it  may  be  shown  that  prior  and  subsequent  to  the 
fire  which  produced  the  injury  complained  of  other  fires  had  been  kindled  by  defend- 
ant's engines.    Butcher  v.  Vaca  Valley  <fe  C.  L.  R.  Co.,  5  Pac.  Rep.  359. 

When  it  was  shown  that  a  netting  of  wire  of  a  certain  character  was  used  to  prevent 
the  escape  of  sparks  from  the  smoke-stacks  of  the  engines,  the  company  should  be  al- 
lowed to  prove  why  a  finer  netting  could  not  have  been  used.  Carter  v.  Kansas  City, 
Bt.  J.  &  C.  B.  R.  Co.,  21  N.  W.  Rep.  607.  And  any  person  who,  Arom  his  situation  ana 
the  nature  of  his  occupation,  appears  to  have  had  special  advantages,  opportunities, 
and  means  for  observing  the  nature,  operation,  and  efiect  of  sparks  issuing  from  coal- 
burning  engines,  and  appears  also  to  sj)eak  from  his  own  ooservations  so  made,  is 
competent  to  testify  as  to  the  size  and  efiect  of  sparks  issuing  from  a  coal-burning  en- 
gine, the  time  durmg  which  they  would  remain  live,  and  the  distance  at  which  fire 
eould  and  could  not  be  communicated  by  them.  Davidson  r.  St.  Paul,  M.  &  M.  Ry. 
Co.,  24  N.  W.  Rep.  324. 

In  an  action  tinder  the  Minnesota  statute,  against  a  railroad  company,  to  recover 
damages  for  destruction  of  property  caused  by  sparlcs  from  engine,  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  fire  was  caused  as  alleged ;  but  when  this  is  done,  a 
prima  facie  case  of  negligence  is  made  out,  and  the  burden  of  proof  is  shifted  to  the 
company  to  rebut  the  presumption  of  negligence  thus  raised  by  proof  that  it  performed 
its  whole  duty  in  the  premises,  and  did  not  use  a  defective  engine,  or  manage  it  in  an 
vnskillfal  manner.  Niskem  y.  Chicago,  M.  &  St.  P.  Ry.  Co.,  22  Fed.  Rep.  811.  And 
where  the  measure  of  care  to  be  required  in  a  certain  case  can  be  determined  bv  custom 
ef  others,  there  must  be  some  evidence  of  custom  to  make  the  same  applicable.  Sloe- 
ten  T.  Burlington,  C.  R.  <fe  N.  B.  Co.,  1  N.  W.  Rep.  643. 
▼.25N.W.,no.l — 6 
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City  of  Likcoln  v,  Walkeb. 

Filed  October  28,  1885. 

Stbbeib  and  Cities— Savb  Conditiow  Presumed. 

A  person  who,  by  day  or  night,  passes  along  a  public  street  open  to  travel,  has  a 
right  to  presume  that  it  is  in  a  reasonably  safe  condition ;  and  if,  in  tiie  exercise  of 
reasonable  care,  he  falls  into  an  excavation  in  the  street  which  was  not  adequately- 
protected,  and  SBstains  injuries,  he  may  recover  therefor  in  a  proper  case.  Cobb, 
C.  J.,  dissents. 

Error  from  l^ancaster  county. 

O.  P,  Mojton,  A.  C.  Ricketts,  and  C.  B,  Magoon,  for  plaintiffs.  Lamb,  BU- 
Ungsley  &  Lambertson,  for  defendant. 

Maxwell,  J.  An  opinion  was  filed  in  this  case  in  1884,  and  is  reported 
in  20  N.  W.  Rep.  113;  the  judgment  of  the  court  below  being  affirmed.  A. 
motion  for  a  rehearing  was  filed  on  behalf  of  the  city,  accompanied  by  an 
elaborate  brief,  in  which  the  principal  questions  involved  in  the  case  were 
ably  discussed  and  presented,  and  a  rehearing  was  granted,  and  the  case  again 
argued  and  submitted.  The  facts  are  stated  in  the  former  opinion,  and  need 
not  be  repeated  here.  The  chief  justice,  in  a  lengthy  and  able  dissenting 
opinion  filed  herewith,  has  stated  a  considerable  portion  of  the  evidence,  and 
copied  the  instructions  given  and  refused.  It  is  unnecessary,  therefore,  to 
copy  the  same  here.  It  will  be  seen  that  the  instructions  of  the  court  were 
very  favorable  to  the  city,  and  that  all  the  instructions  asked  were  given  in 
other  instructions,  particularly  No.  9,  asked  by  the  city  and  refused.  If,  on 
the  facts  proved  in  this  case,  a  plaintiff  was  unable  to  recover,  the  effect  would 
be  virtually  to  exempt  municipal  corporations  from  liability  where  excava- 
tions were  made  in  the  sidewalks  and  left  without  sufficient  protection.  If 
such  a  change  in  the  law  is  made,  it  should  be  done  by  the  legislature  and  not 
the  courts.  The  rule  as  to  contributory  negligence  adopted  by  this  court  is 
concede<l  in  the  dissenting  opinion  to  be  the  correct  one,  and  as  the  evidence 
on  the  part  of  the  plaintiff  below  not  only  failed  to  show  contributory  negli- 
gence on  his  part,  but  tended  to  negative  the  existence  of  such  negligence,  the 
burden  of  proving  the  same  devolved  on  the  city.  The  instruction  asked, 
therefore,  was  properly  refused. 

It  is  very  clear  that  justice  has  been  done.  The  undisputed  testimony  shows 
that  the  plaintiff  below,  while  walking  along  O  street  on  his  way  to  the 
Union  Pacific  depot,  between  7  and  8  o'clock  in  the  evening,  fell  into  the  exca- 
vation in  question,  and  sustained  injuries  of  a  serious  character,  and  which 
he  did  not  recover  from  for  several  months.  The  clear  weight  of  testimony 
'  also  shows  that  the  excavation,  on  the  whole  or  a  considerable  part  of  the  north 
side  of  the  lot  in  question,  was  left  unguarded,  without  barriers  to  prevent 
persons  from  falling  into  the  same.  A  person  who,  by  night  or  day,  passes 
along  a  public  street  open  to  travel,  has  a  right  to  presume  that  it  is  in  a  safe 
condition,  and  if  In  the  exercise  of  reasonable  care  he  falls  into  an  excavation 
in  the  street  which  was  not  adequately  protected,  and  sustains  injuries,  he 
may  in  a  proper  case  recover  therefor.  Bumham  v.  Boston,  10  Allen,  290; 
8timon  v.  City  of  Gardiner,  42  Me.  248;  Williams  v.  Clinton,  28  Conn.  264; 
Tolland  v.  WilUngton,  26  Conn.  578.  We  adhere  to  our  former  opinion,  and 
the  judgment  must  be  affirmed.    Judgment  affirmed. 

llEESE,  J.,  concurs. 

Cobb,  C.  J.,  {dissenting,)  Being  unable  to  agree  with  the  majority  of  the 
court  in  the  opinion  to  which  they  have  arrived  in  this  case,  and  in  view  o£ 
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the  importance  of  the  questions  involved,  and  the  growing  frequency  of  ac- 
tions for  injuries  of  this  kind,  seriously  threatening  the  value  of  property 
within  the  limits  of  our  munrcipal  corporations,  I  present  my  views  of  the 
law  of  the  case  somewhat  more  at  length  than  is  usual  in  dissenting  opinions. 
This  cause  was  heard  at  the  January  term,  1884,  when  the  judgment  was  af- 
lirmed,  and  the  opinion  of  the  court  published  in  20  N.  W.  liep.  113.  An  ap- 
plication for  a  rehearing  on  the  part  of  the  plaintiff  in  error  having  been  al- 
lowed, the  cause  was  thoroughly  reargued  at  the  present  term.^  The  action 
was  for  damages  sustained  by  the  plaintiff  by  reason  of  his  falling  into  an 
area  of  a  new  building  in  course  of  construction,  which  it  is  alleged  had  been 
negligently  left  unguarded. 

There  was  evidence  tending  to  prove  that  at  the  time  of  the  injury  there 
was  in  front  of  the  new  building  at  the  corner  of  O  and  Eighth  streets,  on 
the  south  side  of  O  and  west  side  of  Eighth,  opposite  the  Metropolitan  Hotel, 
in  the  city  of  Lincoln,  an  excavation  .(area)  extending  along  the  O  street 
front  of  the  building  about  65  feet  in  length,  18  or  20  feet  in  breadth,  and 
from  8  to  9  feet  in  depth.  There  was  an  area  wall  around  this  excavation 
extending  from  the  bottom  to  the  top  of  the  ground,  and  five  or  six  inches 
above  it  at  or  near  the  west  end,  (where  the  injury  occurred.)  One  witness 
testified  that  for  a  few  evenings  previous  to  the  night  of  the  injury  he  noticed 
the  excavation  and  the  guards  around  it ;  that  the  guards  extended  across  the 
east  end,  and  went  part  way  down  the  side  of  O  street,  the  north  side  across 
the  opening,  and  went  across  the  west  end.  The  board  extended  down  the 
side  about  16  feet, — common  fence-board.  The  one  at  the  west  end  ran  across 
to  the  corner  of  the  St.  Charles  Hotel,  and  extended  round  the  corner  seven 
or  eight  feet,  perhaps.  The  examination  of  this  witness  was  continued  as 
follows: 

*^ Question.  What  was  the  condition  as  to  the  remainder  of  the  way  at  such 
times  along  O  street?  Ansioer,  There  was  none  outside  of  those  mentioned, 
that  I  saw.  Q.  No  guards  or  boards?  A.  No.  Q,  What  was  the  distance 
of  that  opening  wliere  there  was  no  guards  or  boards  along  O  street?  A, 
Perhaps  40  feet — 40, 1  should  judge.  Q,  At  such  time  was  area  wall  erected? 
A.  Yes,  sir.  Q,  And  the  cellar  dug?  A.  Yes,  sir.  Q.  Do  you  know  the 
condition  of  that  place  on  the  evening  or  after  nightfall  on  the  evening  of 
the  twenty-fourth  of  November,  on  Thanksgiving  evening  of  1881,  if  no- 
ticed,— the  night  he  was  injured?  A,  It  was  about  the  same  as  it  had  been 
two  or  three  days  previous.  Q.  Did  you  pass  by  on  that  evening?  A,  Yes. 
V.  How  often,  if  more  than  once?  A. 'I  came  by  that  evening  as  I  come 
from  work.  Q.  That  evening?  A.  I  did  not  pass  by  as  I  remember  of;  I 
was  out  there.  Q,  What  time  in  the  evening  was  it  you  passed  by  and  saw 
that?  A,  Just  at  dusk.  Q.  Was  it  after  or  before  the  men  had  quit  work 
on  the  building  in  and  around  there?  A,  After  they  had  q  uit  work.  Q,  Were 
you  in  and  about  the  place  when  the  plnintiff  was  injured?  A,  Yes,  sir. 
*  ♦  ♦  ©.  What  was  the  condition  of  that  evening  as  to  light  or  dark?  A, 
It  was  a  very  dark  evening.  Q.  What  time  of  the  evening  was  it?  A.  I 
think  it  was  about  8  o'clock.  Q,  Could  you  see  the  man  in  the  cellar?  A. 
They  had  a  light  when  I  went  out, — took  a  lamp  with  them.  *  *  ♦  §. 
About  how  far  from  the  north-west  corner  was  it  where  this  man  hiy, — how 
far  from  the  west  end  would  you  judge  he  was  laying  that  evening?  A. 
About  20  or  25  feet.  Q,  Did  you  notice  as  to  the  condition  of  the  guards 
that  evening  along  opposite  on  O  street  from  where  he  fell  in?  A.  There 
was  none  there.  *  *  *  §.  What  kind  of  barriers  had  been  kept  along 
there?  A.  There  had  been  posts  set  between  the  ground  and  the  stone  wall, 
and  boards  nailed  up  Jigainat  the  posts.  Q,  Had  there  been  a  temporary  walk 
up  to  the  barrier  on  the  outside?  A.  Yes.  Q,  How  close  was  that  walk  and 
temporary  barrier  to  that  excavation?    A,  Close  up  to  the  stone  wall." 
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The  plaintiff  testified  in  his  own  behalf  as  follows: 

"" Question.  On  what  day  did  you  arrive  in  the  city  of  Lincoln?  Answer. 
I  arrived  here  about  4  o'clocls  on  the  evening  of  the  twenty-fourth  of  Novem- 
ber, 1881.  Q,  You  Iwnow  the  place  in  controversy  where  you  received  your 
injuries.  State  where  it  is  located.  A.  It  is  located  on  0  street,  a  little  west 
from  Eighth  street,  I  think,  and  on  the  south  side  of  O  street.  Q.  State  whea 
was  the  tirst  time  you  ever  passed  along  that  side  of  O  street,  at  or  near  the 
place  where  this  excavation  was.    A,  That  was  the  first  time  I  passed  along 

0  street, — along  that  part  of  it.  I  had  been  on  O  street,  evening,  before  dark» 
from  the  corner  where  that  furniture  store  is  kept  on  tlie  west  side  of  Gov- 
ernment square;  I  had  been  east  on  Eighth  street  [evidently  meaning  O 
street]  to  about  Sixteenth  street,  where  I  turned  south.  Q,  Had  you  before 
that  time  been  along  the  south  side  of  O  street,  between  Seventh  and  Eighth 
streets,  where  this  excavation  was?  A,  I  never  had;  had  never  before  that 
time  seen  that  excavation.    Q,  State  at  what  time  in  the  evening  you  ap- 

? reached  tliat  excavation,  and  in  what  direction.  A*  It  was  not  far  from 
o'clock,  as- 1  can  remember,  and  I  approached.  I  left  tlie  Oriental  Hotel 
with  the  instructions  there,  and  was  attempting  to  go  to  the  Union  Pacific 
depot.  They  told  me  to  go  straight  north  on  that  street  till  I  got  to  0  street, 
and  when  I  got  there  I  was  to  go  directly  west,  when  I  would  reach  the  Union 
Pacific  depot,  to  which  my  daughter  was  coining.  I  expected  her  liome.  They 
told  me  the  streets  were  by  letters.  I  asked  if  that  was  O  street;  they  told 
me  it  was,  and  I  went  directly  west.  Q.  On  the  south  side  of  O  street?  .4. 
On  the  south  side  of  O  street.  Q,  About  what  kind  of  a  night  was  it  as  you 
were  going  down  there?  A,  It  was  dark  and  somewhat  foggy,  as  I  re- 
member it.  Q.  Describe  to  the  jury  just  how  you  were  precipitated  into  that 
excavation ;  you  are  the  party,  are  you ?  il.  I  am.  There  were  two  gentlemen 
walking  in  front  of  me,  perhaps  40  feet,  and  it  being  quite  dark,  and  sup- 
posing that  they  understood  the  streets  of  the  town  better  tlian  I  did,  w;is 
following,  as  it  were,  very  fiist,  the  sound  of  their  footsteps  on  the  walk.  Q, 
Which  way  were  they  going?  A.  West  on  O  street.  There  was  alight  some 
40  or  50  feet  west  of  where  I  was, — a  dim  light  upon  a  post, — and  I  observed 
that  these  men,  40  or  50  feet  ahead  of  me,  were  inside  the  light  next  the 
building.  My  supposition  was  that  I  had  got  out  of  the  street,  and  that — it 
was  quite  dark — I  was  getting  out  of  the  beiiten  path.  I  turned  to  the  left, 
or  attempted  to  turn  to  the  left,  and  this  foot  was  going  on  nothing — [indi- 
cating the  left  foot.]    My  impression  was  that  I  had  stepped  into  a  hole,  and 

1  attempted  to  recover  myself,  I  supppse,  by  my  throwing  this  foot  round,  [the 
right,]  and  I  continued  to  go  down  and  landed  on  the  right  foot,  and  then  I 
fell  in  this  position  on  tlie  right  hand,  [witness  illustrated  the  position,]  and 
my  head  hit  something  hard  about  here,  above  the  left  temple.  The  swelling 
appeared  here,  where  my  hand  is,  after.  I  cannot  tell  for  how  long  a  time — 
I  have  no  recollection — after  my  head  was  hit,  that  Hay;  I  thought  for  quite 
a  length  of  time;  it  might  h:ive  been  a  long  or  a  short  time;  but  I  was  quite 
chilled  when  I  came  to  myself,  and  I  was  not  chilly  when  I  fell.  My  first  re- 
collection is  that  when  I  come  to  myself  I  was  hunting  for  my  hat.  I  got 
my  hat  and  looked  above;  I  could  see  the  light.  Then  I  remembered  what  I 
was  doing  when  this  thing  happened,  and  I  could  see  that  I  was  in  a  cellar,  or 
some  phice  I  wiis  in.  I  knew  it  was  impossible  for  me  to  get  out  of  there, 
and  I  began  to  halloo  for  help,  and  I  continued  to  for  some  time.  *  •  * 
Q.  State  what  guard  or  barrier  there  was,  if  any,  between  the  walk  and  the 
place  where  you  fell  into  the  excavation  on  the  night  you  received  the  injury. 
A.  There  was  none." 

There  was  other  testimony,  but  I  have  quoted  sufficient  to  show  the  appli- 
cation of  the  instructions  given  and  refused  upon  the  two  points,  of  the  neg- 
ligence of  the  city  or  of  the  builder  in  leaving  the  area  open  and  unguarded, 
and  the  contributory  negligence  of  the  plaintiff  in  walking  into  it. 
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The  following  instructions  were  given  to  the  jury  by  the  court  on  its  own 
motion: 

**(1)  If  you  find  the  injury  to  the  plaintiff  complained  of  was  occasioned 
by  the  negligence  and  want  of  ordinary  care  of  defendant,  it  then  devolves 
upon  the  defendant  to  satisfy  you  that  the  negligence  and  want  of  ordinary 
care  of  the  plaintiff  contributed  thereto,  to  prevent  a  recovery  in  the  case. 

"(l5)  If  you  find  defendant  did  not  use  ordinary  care  and  diligence  in  and 
about  the  excavation  referred  to,  and  in  guarding  and  protecting  the  same, 
and  in  the  use  of  the  street,  and  you  find  the  plaintiff  Wcis  injured  by  want  of 
such  ordinary  care  of  the  defendant,  he  cannot  recover  in  this  case,  if  you 
liud  the  plaintiff,  in  passing  and  walking  along  the  street  or  sidewalk  therein, 
was  guilty  of  negligence  and  want  of  ordinary  care,  and  that  such  negligence 
and  want  of  ordinary  care  on  the  part  of  the  plaintiff  contributed  to  the  in- 
jury received  or  claimed  to  be  received  by  the  plaintiff. 

"(3)  Ordinary  care  on  tlie  part  of  plaintiff  is  that  degree  of  care  and  dili- 
gence which  persons  of  ordinary  prudence  would  usually  use  under  the  cir- 
cumstances in  which  the  plaintiff  was  placed  at  time  of  falling  into  the  ex- 
cavation in  question. 

**(4)  A  slight  want  of  care  and  diligence  on  part  of  plaintiff  will  not  pre- 
vent a  recovery  in  this  case,  provide!  the  injury  complained  of  was  occasioned 
by  want  of  ordinary  care  and  diligence  of  tlie  defendant. 

"(5)  0rdinai7  care  required  on  the  part  of  defendant  is  that  degree  of  care 
which  a  man  of  ordinary  prudence  would  usually  use,  under  the  same  cir- 
cumstances, in  excavating  and  using  the  street  fn  question,  and  guarding  and 
protecting  the  same,  so  travelers  would  not  be  injured  during  the  excavation 
and  use  of  the  street. 

"(6)  If  you  find  the  defendant  used  ordinary  care  in  and  about  the  excava- 
tion and  use  of  the  street  in  question,  and  guarding  and  protecting  the 
same,  tlien  you  will  find  for  the  defendant." 

The  following  instructions  were  given  at  the  request  of  the  plaintiff: 

"(1)  The  court  instructs  the  jury  that  if  the  defendant,  the  city,  is  bound 
by  law  to  use  reasonable  and  ordinary  caution  and  care  and  supervision  to 
keep  its  sidewalks  and  streets  in  a  safe  condition  for  travel  by  night  as  well 
as  by  day,  and  if  it  fails  to  do  so,  it  is  liable  for  injuries  sustained  in  conse- 
quence of  such  failure,  provided  the  party  injured  is  himself  exercising  rea- 
sonable and  ordinary  care  and  caution;  and  the  fact  that  the  plaintiff  may  in 
some  way  have  caused  injury  sustained  by  him  will  not  prevent  his  recovery 
if  by  ordinary  care  he  could  not  have  avoided  the  consequence  to  himself  of 
the  defendant's  negligence. 

"(2)  If  the  jury  believe  from  the  evidence  that  the  corporate  authorities  of 
the  city  of  Lincoln  did  not  exercise  reasonable  and  ordinary  care  and  super- 
vision over  that  portion  of  the  streets  and  sidewalk  where  the  injury  in  ques- 
tion is  alleged  to  liave  occurred,  to  keep  it  in  good  and  safe  condition,  anil  by 
that  means  allowed  it  to  become  defective  and  unsafe;  and  if  the  jury  further 
believe  from  the  evidence  that  the  plaintiff,  in  attempting  to  walk  along  that 
portion  of  the  street  and  sidewalk,  by  reason  of  such  defect  was  injured, 
and  hiis  sustained  damage  thereby,  as  cliarged  in  the  petition,  and  that  he  was 
at  the  time  exercising  reasonable  and  ordinary  care  and  caution  to  avoid  such 
injury, — then  defendant  is  liable,  and  the  jury  should  find  for  the  plaintiff. 

"(3)  The  court  instructs  the  jury  that  while  the  city  has  a  right  to  permit 
lot-ownei*s,  for  the  purpose  of  making  improvements,  to  make  excavations  or 
holes  in  the  public  stn-et  or  sidewalk,  yet  when  it  does  so  it  is  bound  to  take 
notice  of  tlie  character  of  such  holes  or  excavations,  and  the  condition  in  which 
the  streets  or  sidewalks  are  left,  and  if  such  excavations  are  dangerous  it  is 
the  duty  of  the  city  to  put  up,  or  cause  to  be  put  up,  and  use  reasonable  care 
to  keep  up,  guards  or  notices  of  some  kind  by  day,  and  lights  or  guards  by 
night,  to  warn  travelers  of  the  condition  of  the  street  or  sidewalk  at  such  place, 
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2ind  such  duty  cannot  be  slufted  apon  the  lot-owner  or  person  making  the  ex- 
cavation. 

"(4)  The  court  instructs  the  Jury  that  when  an  excavation  has  been  made 
in  the  streets  or  sidewalks  of  a  city,  with  or  without  the  consent  of  the  pub- 
lic, and  it  is  left  unguarded  and  unprotected  for  such  a  length  of  time  that 
the  public  authorities  of  the  city,  in  the  exercise  of  reasonable  care  and  pru- 
dence, ought  to  have  discovered  th'e  fact,  then  actual  notice  to  such  author- 
ities of  the  condition  of  the  street  and  sidewalk  is  not  necessary  to  hold  the 
city  liable  for  injury  sustained  by  a  person  in  consequence  of  the  dangerous 
condition  of  the  street  or  sidewalk,  if  he  is  himself  using  reasonable  or  ordi- 
nary care  to  avoid  such  injury,  [modified  as  follows:]  and  does  not  by  his 
own  negligence  directly  contribute  to  produce  the  injury  complained  of. 

"(5)  The  jury  are  further  instructed  that  reasonable  and  ordinary  care  and 
caution  required  of  the  plaintifiF,  as  mentioned  in  these  instructions,  means 
that  degree  of  care  and  caution  which  might  reasonably  be  expected  from  an 
ordinarily  prudent  person  under  the  circumstances  surrounding  the  plaintiff  at 
the  time  of  the  alleged  injury;  that  the  plaintiff  was  bound  to  exercise  only 
ordinary  care;  and  that  slight  negligence  will  not  defeat  his  recovery  for  an 
injury  received  in  consequence  of  a  defect  in  the  street,  if  the  city  authorities 
were  guilty  of  negligence  and  want  of  ordinary  care  in  permitting  a  danger- 
ous excavation  to  l^  made  and  remain  unprotected  in  a  publicly  traveled 
street,  [modified  as  follows:]  and  you  find  the  plaintiff's  n^ligeuce  did  not 
directly  contribute  to  produce  the  injury  complained  of. 

"(6)  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was  injured  by 
reason  of  the  defendant's  negligence  and  want  of  ordinary  care  in  failing  to 
keep  its  sidewalks  and  streets  in  reasonably  good  repair,  or  negligently  allow- 
ing the  same  to  remain  in  an  unsafe  condition,  as  explained  in  these  instruc- 
tions, and  without  fault  on  his  part,  and  that  he  has  sustained  damage,  then 
the  juiy  has  a  right  to  find  for  him  such  an  amount  of  damages  as  the  jury 
believe  from  the  evidence  will  compensate  him  for  the  personal  injuries  so 
received,  and  for  his  loss  of  time  in  endeavoring  to  be  cured,  and  his  expenses 
necessarily  incurred  in  respect  thereto,  if  any  such  loss  or  expenses  have  been 
proved,  and  also  for  the  pain  and  suffering  undergone  by  him,  and  any  per- 
manent injury,  if  any  such  has  been  proven." 

The  following  instructions  prayed  for  by  the  defendant  were  given: 

"(1)  While  the  plaintiff  had  a  right  to  presume  that  defendant's  sidewalks 
were  in  good  repair,  and  was  only  bound  to  exercise  ordinary  care,  yet  if  the 
jury  find  from  the  evidence  that  plaintiff  was  apprised  and  knew  of  the  exca- 
vation in  the  sidewalk,  by  a  barricade  across  the  same,  or  otherwise,  before  re- 
ceiving the  alleged  injury,  then  the  presuuiption  of  good  repair  ceased,  and 
you  will  find  for  the  defendant,  unless  you  further  find  that  the  plaintiff  tliere- 
after  exercised  extraordinary  care  and  precaution,  and  was  so  exercising  ex- 
traordinary care  and  precaution  at  the  time  of  the  alleged  injury. 

"  (2)  If  you  find  from  the  evidence  that  the  plaintiff  was  apprised  of  the  ex- 
ciivation  by  the  barriers  placed  across  tlie  sidewalk,  just  b(;iore  receiving  the 
alleged  injury,  you  will  find  for  the  defendant,  unless  you  further  find  tliat 
the  subsequent  negligence  of  the  plaintiff  in  no  way  contributed  to  the  al- 
leged injury. 

"(3)  The  mere  fact  that  the  defendant  city  permitted  an  excavatioE  to  be 
made  and  exist  in  the  sidewalk  was  not  of  itself  negligence,  but  suffering  it 
to  be  made  and  exist  without  suitable  protection  would  be  negligence;  and  if 
the  jury  believe  from  the  evidence  the  excavation  Wiis,  on  the  eveninof  of  the 
day  of  the  alleged  injury,  surrounded  by  a  suitable,  substantial  protection  or 
barric4ide,  then  you  will  find  for  the  defendant,  unless  you  further  find  that 
the  city  was  notified  that  said  barricade,  or  a  portion  of  it,  had  been  removed^ 
and  had  sufficient  time  to  repair  the  same  before  the  alleged  injury  occurred. 

"(4)  The  jury  ai'e  instructed  that  while  it  was  the  duty  of  the  city  to  keep 
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its  sidewalks  in  repair  for  safe  passage,  yet  it  had  the  right  to  permit  the  ex- 
cavation to  be  made  under  the  sidewalk  so  long  as  it  did  not  interfere  with 
the  public  interest,  and  the  city  would  only  be  liable  in  case  of  negligence  in 
pennitting  the  excavation  to  remain  open  and  unprotected  by  suitable  bar- 
riers; and  if  the  jury  believe  from  the  evidence  that  the  excavation  into  which 
the  plaintiff  claims  to  have  fallen  and  received  the  alleged  injury  was  sur- 
rounded by  barriers  sufficient  to  apprise  a  person  exercising  ordinary  care 
while  passing  along  the  sidewalk  of  the  excavation,  then  you  will  find  for  the 
defendant. 

"(5)  The  plaintiff  was  bound  to  exercise  ordinary  care  for  his  personal 
safety  while  passing  along  the  sidewalk  of  the  defendant,  and  if  the  jury  be- 
lieve from  the  evidence  that  plaintiff's  slight  negligence  contributed  to  the 
alleged  injury,  then  you  will  find  for  the  defendant.  [Modified  as  follows:] 
Although  there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  (if  you  find  there  was  negligence  on 
part  of  defendant  which  caused  the  injury  to  plaintiff  complained  of,)  he,  the 
said  plaintiff,  is  entitled  to  recover  in  the  case.'' 

''(8)  The  jury  are  instructed  that  ordinary  care  is  that  degree  of  ordinaiy 
eare  which  a  person  of  ordinary  prudence  is  presumed  to  use,  under  the  par- 
ticular circumstances,  to  avoid  injury.  It  must  be  in  proportion  to  the  dan- 
ger to  be  avoided,  and  the  fatal  consequences  involved  in  its  neglect." 

The  following  instructions,  prayed  by  the  defendant,  were  refused  by  the 
court: 

''(6)  If  the  jury  believe  from  the  evidence  that  there  was  a  slight  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  which  slight  want  of  ordinary  care 
contributed  to  the  injuries  complained  of,  the  plaintiff  cannot  recover,  unless 
the  jury  further  find  the  negligence  on  the  part  of  the  defendant  was  so  gross 
as  to  justify  the  jury  in  finding  that  the  alleged  injury  was  caused  by  the  will- 
ful and  malicious  act  of  the  defendant,  or  its  agents  or  servants. 

"(7)  The  jury  are  instructed,  as  a  matter  of  law,  that  if  the  plaintiff  was 
guilty  of  any  negligence,  however  slight,  which  contributed  to  the  injury  com- 
plained of,  he  cannot  recover,  [modified  as  follows:]  provided  such  negligence 
directly  contributed  to  the  injury  complained  of."  * 

"(9)  The  jury  are  instructed  that  before  the  plaintiff  can  recover  in  this 
action  it  is  incumbent  upon  him  to  show  that  no  negligence  of  his  contributed 
to  the  injury,  damages  for  which  are  claimed  herein,  and  that  upon  him,  the 
plaintiff,  rests  the  burden  of  proof  of  the  absence  of  such  contributory  negli- 
gence. " 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages  at  $1,200.  A 
motion  for  a  new  trial  was  overruled. 

The  opinion  of  the  court  upon  the  hearing  of  this  case  was  chiefly  directed 
to  the  consideration  of  the  question  of  the  burden  of  proof  of  Contributory 
negligence  on  the  part  of  the  plaintiff  under  the  pleadings  and  evidence  in 
ihe  case;  and  the  argument  of  counsel  at  the  rehearing  was  addressed  prin- 
cipally to  this  point. 

As  is  conceded  by  the  writer  of  the  original  opinion  in  the  Ccise,  there  is 
a  conflict  of  authority  as  to  whether  contributory  negligence  on  tlie  part  of 
the  plaintiff  is  a  matter  to  be  disproved  or  negatived  by  the  plaintiff  in  pre- 
senting his  case,  on  pain  of  being  nonsuited,  or  whether  it  is  a  matter  of  de- 
fense strictly,  which  the  plaintiff  may  ignore,  unless  presented  by  the  defend- 
ant; and  the  court  having  stated  the  rule  which  it  was  thought  best  to  follow 
in  such  conflict  of  authority,  it  will  be  adhered  to,  unless,  upon  careful  review, 

^  The  writer  of  this  opinion  is  an  able  to  tell  firom  the  record  whether  the  above  in- 
itruction.  No.  7,  was  given  as  modified  or  not. 
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it  shall  be  found  illogical,  or  calcolated  to  lead  to  injustice.  The  rule  thus 
stated  is  as  follows:  "That  if  the  plaintiff  can  prove  his  case  without  showing 
contributory  negligence,  it  is  a  matter  of  defense  to  be  proved  by  the  defend- 
ant^' This  rule  is  stated  by  tlie  supreme  court  of  the  United  States  in  the 
case  of  Indianapolis  i&  St,  L.  R.  Co.  v.  Horst,  98  U.  S.  291,  in  the  following 
language:  "Where  tlie  evidence  on  the  part  of  the  plaintiff  does  not  tend  to 
establish  contributory  negligence  on  his  part,  and  the  court  charged  that  the 
burden  of  proving  it' rested  on  the  c^efendant,  and  that  it  must  be  established 
by  a  preponderance  of  the  evidence,  the  charge  was  not  erroneous."  The  su- 
preme court  of  Wisconsin,  in  the  early  cases  of  Chamberlain  v.  Miltoauke^ 
<&  M,  R.  Co.,  7  Wis.  425,  and  Dressier  v.  Davis,  Id.  527,  (the  latter  case  cited 
by  counsel  for  defendant  in  their  brief,)  held  that,  "in  general,  where  a  pailj 
sues  for  an  injury  to  him,  occurring  through  the  alleged  carelessness  or  neg- 
ligence of  the  defendant,  he  must  show  that  he  was  not  guilty  of  negligence 
on  his  part. "  This  rule  was  adhered  to  in  the  case  of  Milwaukee  dkC.R.  Co, 
T.  Hunt^,  11  Wis.  167,  but  the  reasoning  of  the  opinion  by  Judge  Pains  ie 
strongly  against  it  The  next  case  in  which  the  point  was  considered  by  that 
court  was  that  of  Achtenhagen  v.  City  of  Watertovm,  18  Wis.  331,  in  which 
the  rule  is  materially  changed,  if  not  reversed.  I  quote  from  the  syllabus: 
"In  an  action  for  an  injury  sustained  through  the  negligence  of  the  defend* 
ant,  the  plaintiff  is  not  bound  in  the  first  instance  to  show  that  he  himself 
was  not  guilty  of  negligence  which  contributed  to  the  injury;  but  it  is  enough 
if  the  proof  introduced,  and  the  circumstances  attending  tlie  injury,  establish 
prima  facie  that  it  was  occasioned  by  the  negligence  of  the  defendant.  But 
if  the  plaintiff's  own  evidence  raises  an  inference  of  negligence  against  him- 
self, he  must,  in  order  to  establish  a  prima  facie  case,  show  that  he  was 
guilty  of  no  negligence." 

In  the  case  of  Hoyt  v.  City  of  Hudson,  41  Wis.  105,  the  same  court  state 
the  rule  as  follows:  "In  an  action  for  injuries  from  negligence,  where  there 
is  notliing  in  plaintiff's  evidence  tending  to  show  contributory  negligence, 
the  presumption  is  against  it,  and  the  burden  of  proof  upon  the  defendant. 
If  contributory  negligence  conclusively  appears  from  plaintiff's  own  evidence^ 
he  will  be  nonsuited;  while,  if  the  evidence  merely  tends  to  show  such  neg- 
ligence, the  question  will  be  for  the  jury." 

The  rule  thus  laid  down  is  explained  and  adhered  to  in  Prideaux  v.  City  of 
Mineral  Point,  43  Wis.  513.  The  court,  by  Uyan,  C.  J.,  says,  in  speaking 
of  the  said  case:  "The  rule  intended  in  that  case  is  that  a  plaintiff  giving 
evidence  of  the  negligence  of  the  defendant,  and  the  resulting  injury  to  him- 
self, without  showing  any  contributory  negligence,  is  bound  to  go  no  further; 
he  is  hot  required  to  negative  his  own  negligence.  If,  however,  the  plaintiff* 
in  proving  the  injury,  shows  contributory  negligence  sufficient  to  defeat  the 
action,  he  disproves  his  own  case  of  injury  by  the  negligence  of  the  defendant 
alone.  If  the  plaintiff's  evidence  leave  no  doubt  of  the  fact,  his  contributory 
negligence  is  taken  as  matter  of  law  to  warrant  a  nonsuit.  If  the  plaintiff's 
evidence  leave  the  fact  in  doubt,  the  evidence  of  contributory  negligence  on 
both  sides  should  go  to  the  jury." 

The  rule  as  above  explained  is  adhered  to  in  Randall  v.jZV.  W.  Tel.  Co.,  54 
Wis.  140,  S.  C.  11  N.  W.  Kep.  419,  and  in  Kelley  v.  Chicago  &  N.  W.  Ry.  Co.,  19 
N.  W.  Hep.  521.  This  question  came  before  the  supreme  court  of  Missouri 
in  the  case  of  Thompson  v.  North  Missouri  R.  Co.,  51  Mo.  190.  In  that  case 
the  circuit  court  had  sustained  a  demurrer  to  the  petition  because  there  was 
no  averment  that  the  plaintiff  at  the  time  was  exercising  due  care,  and  was 
himself  without  negligence  contributing  to  the  injury.  The  judgment  was 
reversed,  the  court,  in  the  opinion,  saying:  "Negligence  on  the  part  of  the 
plaintiff  is  a  mere  defense  to  be  set  up  in  the  answer  and  shown  like  any  other 
defense,  though  of  course  it  may  be  inferred  from  the  circumstances  proved 
by  the  plaintiff  upon  the  trial." 
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While  there  are  many  cases  holding  to  the  contrary,  it  cannot  be  den  led  that 
the  rule  laid  down  by  this  court  in  the  original  opinion  is  sustained  by  suffi- 
cient authority,  is  sufficiently  logical  and  reasonable,  and  I  think  it  free  from 
the  charge  of  tending  to  injustice. 

Assuming  the  above  conclusion  to  be  correct,  I  think  the  instructions  to 
the  jury,  in  the  main,  correct  upon  the  subject  of  contributoiy  negligence  and 
the  burden  of  proof.  Counsel  for  plaintiff  in  error  contends  that  by  the  giv- 
ing of  instruction  No.  1  the  court  witlidrew  from  the  consideration  of  tlie  jury 
the  evidence  of  plaintiff  below  which  tended  to  show  a  want  of  ordinary  care  on 
his  part.  As  we  have  seen  in  the  cause  of  Prideauaa  y.  City  of  Mineral  Point, 
suprat  a  case  upon  which  this  court  relies,  among  others,  in  the  conclusions 
to  which  it  arrived,  the  learned  court  say,  in  explaining  the  rule  in  Hoyt  v. 
Hudson^ supra:  *'It  does  not  put  the  onusprobandi  in  all  cases  upon  the  de- 
fendant, as  the  learned  judge  appears  to  have  stated.  Tlie  rule  Intended  in 
the  case  is  that  a  plaintiff  giving  evidence  of  the  negligence  of  the  defendant, 
and  the  resulting  injury  to  himself,  without  showing  any  contributory  negli- 
-genoe,  is  bound  to  go  no  further;  he  is  not  bound  to  negative  his  own  negli- 
gence. If,  however,  the  plaintiff,  in  proving  the  injury,  shows  contributory 
negligence  sufficient  to  defeat  the  action,  he  disproves  his  own  case  of  injury 
by  the  negligence  of  the  defendant  alone."  However  the  instruction  com- 
plained of  might  have  been  intended  by  the  judge  who  gave  it,  or  might  be 
understood  by  a  lawyer,  I  think  the  jury  may  well  be  supposed  to  have  un- 
-derstood  it,  that  if  they  believed  the  statement  of  the  plaintiff  as  to  tlie  facts 
and  circumstances  of  his  injury,  as  given  in  his  evidence,  they  must  then,  in 
order  to  defeat  his  recovery,  find,  from  the  evidence  given  on  the  part  of  the 
defendant,  ''that  the  negligence  and  want  of  oi-dinary  c;ire  of  the  plaintiff 
contributed"  to  the  injury.  This  instruction  can  only  be  sustained,  if  at  all, 
upon  the  assumption  that,  as  matter  of  law,  there  was  nothing  in  the  evi- 
dence on  the  part  of  the  plaintiff  that  tended  to  show  contributory  negligence 
-on  his  part.  The  plaintiff,  according  to  his  own  evidence,  was  in  a  strange 
dty,  and  in  a  part  of  it  where  he  had  never  been  before.  The  night  was  so 
dark  that  his  eyesight  did  not  enable  him  to  keep  on  his  way,  and  so  he  fol- 
lowed the  sound  of  the  footsteps  and  voices  of  two  men  going  the  same  way, 
and  some  40  feet  ahead  of  him.  I  quote  further  from  the  plaintiff's  testimony 
on  his  cross-examination: 

'^ [Counsel  taking  a  plat  and  referring  to  the  same  in  the  examination.] 
Question,  When  you  came  down  here  did  you  find  a  walk  turning  off  thereto 
go  round  this  excavation?  Answer,  It  may  have  done  so.  Q,  Don't  you 
know  it  did  so?  A,  It  was  dark;  I  could  not  say;  and  I  was  not  back  there 
again.  Q,  But  you  was  walking  here  when  you  took  this  to  be  the  front  of 
the  building?  A,  If  this  is  0  street,  I  came  down  here.  Q.  This  is  the  street 
running  here;  this  is  supposed  to  be  the  street  laying  here;  that  is  the  area  wall 
standing  there, — ^that  black  wall;  that  is  the  west  side  of  the  building,  that 
(point  there;  and  this  is  the  east  side.  Witness,  This  is  where  the  St.  Cliarles  is? 
Mason,  Yes.  Q,  Where  were  you  when  you  fell  off  this  building?  This  is  the 
-east  end  of  the  cellar  here;  this  is  the  sidewalk  laying  out  here,  [marked  side- 
walk,] this  is  the  temporary  walk;  that  is  the  area  wall;  this  is  O  street;  and 
' this  out  here  is  0  street.  Where  were  you  when  you  fell  off?  A,  I  must  have 
heen  15  feet  from  that  corner  of  the  cellar,  or  somewhere  about  it.  That  would 
make  it  there,  would  it  not?  [Indicating  in  the  plat  to  the  north-west  corner.] 
^.  You  think  you  was  more  than  15  feet?  A,  1  cannot  tell.  Q,  Which  way 
were  you  traveling?  A,  1  was  going  west.  Q.  Well  now,  when  you  struck 
this  barrier  up  here — ^you  came  down  here  and  struck  this  barrier — there  was 
a  harrier,  was  there  not,  there?  did  you  not  see  any  barrier  there?  When  you 
come  down  O  street  you  come  on  the  sidewalk  down  O  street  above  here?  A, 
1  did.  Q.  Was  it  down  hill  or  up  hill  ?  A,  1  think  it  was  down  hill  a  little. 
Q.  Did  you  observe  this  barrier  when  you  struck  it  here?    A,  I  did  not.    Q. 
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You  swear  there  was  not  a  barrier  there,  or  that  you  did  not  see  any?  A^ 
My  recollection  is  I  turned  a  little  to  the  right,  following  these  two  men.  Q^ 
Where  were  the  two  men?  A.  They  were  in  front  of  me  about  40  yards. 
A.  What  makes  you  think  about  40  yaixis?  A.  I  could  hear  them  talking — 
the  sound  of  their  voices  and  the  sound  of  their  feet  on  the  sidewalk.  Q- 
Could  you  measure  the  distance  by  the  sound  of  voices  ahead  of  you  ?  A.  Cer- 
tainly not.  Q,  And  could  you  measure  the  distance  by  the  sound  of  their 
feet  on  the  sidewalk?  A.  It  would  give  me  an  idea  of  the  distance.  Q. 
Could  you  see  them  at  all?  A.  I  think  I  could  see  the  outline  of  them.  Q^ 
Then  you  were  following  the  outline  of  them,  were  you?  A.  And  the  sound 
of  their  voices  and  their  feet.  Q,  These  two  men  you  were  following,  whlcli 
way  were  they  going?  ^1.  They  were  going  west.  Q.  At  the  time  were  they 
in  the  light  of  this  lamp  down  here,  or  of  a  lamp?  A,  They  were  some  dis- 
tance on  there  to  the  left  of  me,  near  to  the  lamp  and  the  St.  Charles  Hotel. 
Q.  Between  the  lamp  and  building?  A,  Yes.  Q,  And  when  you  walked 
off  the  walk  you  struck  a  straight  line  for  them?  A.  I  turned  a  little  to  the 
left  in  order  to  go  where  the  men  were;  I  thought  I  had  got  too  far  in  the 
street.  Q.  You  turned  to  the  left  in  order  to  go  where  these  men  were  ? 
A,  Yes,  sir.  Q.  When  you  turned  to  the  right  up  here  were  you  following 
these  men  ?  You  swore  you  were  turning  to  the  right  here ;  now  were  you  fol- 
lowing these  two  men?  A.  I  was  following  the  two  men,  supposing  they 
knew  the  streets  better  than  I  did;  I  followed  after  them.  Q.  Then  you  were 
just  following  after  these  two  men;  that  is  tlie  fact,  ain't  it?  A.  I  was  gov- 
erning my  motions  somewhat  by  theirs;  I  tried  to  explain,  in  answer  to — 
Q.  Kever  mind;  answer  me  now.  I  want  you  should  tell  me,  when  you  turneil 
here,  if  you  turned  in  consequence  of  this  barrier,  or  you  turned  simply  to  fol- 
low these  men.  A.  My  recollection  is,  I  noticed  there  was  a  turn  in  thestireefc 
there.  At  the  same  time  I  followed  the  men  round  I  noticed  the  men  turned,.. 
and  I  followed  them,  and  was  governing  my  motions  by  theirs.  Q.  The  same 
was  true  when  you  turned  here  [indicating  on  the  plat]— you  was  governing 
your  motions  by  theirs?  A,  I  remember  having  the  impression  that  I  had 
got  out  on  the  street  rather,  because  they  were  further  to  my  left;  1  having 
that  impression.  Q.  What  else  do  you  remember?  A,  I  remember  follow- 
ing. Q.  Which  way  was  you  looking?  You  luid  your  eyes  on  these  men — 
you  remember  of  seeing  them,  don't  you?  A,  Yes,  I  was  looking  obliquely  to- 
the  left.  Q.  You  were  looking  at  these  men,  were  you?  A,  I  was  looking  at 
them;  I  could  see  the  dim  outline  of  them  at  the  time,  and  followed  the  men. 
Q.  Obliquely  to  the  left?  A.  I  could  hear  the  sound  of  their  voices,  and  I 
thought  I  saw  the  outline  of  them  inside  of  that  lamp.  Q.  That  was  at  the 
time  you  followed.  Could  you  not  at  that  time  have  seen  the  walk  if  you  had 
looked  down  on  the  walk?  A.  I  don't  think  I  could.  Q,  Will  you  swear 
you  could  not?  A.  I  don't  think  I  could  see  the  walk.  Q.  Did  you  not  an- 
swer or  swear  a  few  moments  ago  that  you  could  see  the  dim  outline  of  these 
men  for  40  feet?  A.  I  said  by  the  lamp  I  could ;  I  could  hear  their  voices  and 
hear  the  sound  of —  Q,  Did  I  not  ask  you  what  made  you  turn  up  here, 
and  you  told  me  you  did  not  see  any  barrier,  but  you  saw  the  dim  outline  of 
these  men,  and  you  were  following  them?  A,  My  recollection  is  not  clear 
about  that.  I  am  confident  that  I  was  following  them  more  from  the  sound  ' 
of  their  voices  and  the  sound  of  their  feet  than  anything  else.  Q,  But  yo\i 
did  not  testify,  or  your  recollection  is  not  clear  as  to  what  you  did  testify,  on 
that  point;  is  that  what  you  mean  to  say?  I  ask  you  if  you  did  not  testify  to^ 
me  that  you  was  following  them,  because  you  could  see  the  dim  outline  of 
them — after  I  pressed  you  about  following  from  the  walk  where  you  stepped 
oflf,  did  you  not  tell  me  you  could  see  the  dim  outline  of  them?  A.  I  don't 
remember.  Q,  Are  you  willing  to  swear  that  if  you  had  been  looking  down 
at  that  plank  that  night  that  you  could  not  have  seen  the  plank?  A,  I  don't 
think  I  could  along  here;  I  inight  if  I  had  been  down  by  the  lamp.    Q.  Are 
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)'ou  willing  to  swear  that  you  could  not  have  seen  the  plank  in  any  place- 
without  a  lamp,  I  mean?  A.  Not  definitely.  Q.  Was  it  any  lighter  when 
you  left  the  Oriental  Hotel  then  it  was  when  you  fell  off?  A.  I  don't  remem- 
ber. *  *  ♦  ©.  Now,  wlien  you  did  fall  into  the  cellar  you  turned  sliarply 
U)  the  left,  did  you,  to  go  in  the  direction  of  these  men  ?  A.  I  turned  a  little 
to  the  left — in  that  direction.  Q,  Did  you  turn  obliquely  to  the  left?  What  I 
mean  Is,  did  you  turn  sliurply  and  walk  directly  in  that  direction,  or  did  not 
walk  obliquely  to  the  left  gradually — did  you  make  a  right  angle?  A.  I  made 
one  step  in  that  direction  and  that  foot  wont  down.  *  *  •  ^.  Were  you 
on  the  ground  or  on  tlie  plank  when  you  took  that  step?  A.  I  could  not  be 
certain.  *  *  *  Q.  And  you  took  that  step  in  order  to  head  in  the  direc- 
tion of  these  men  you  saw?  A,  I  did.  Q,  And  these  men  you  saw  were  be- 
tween the  St.  Charles  Hotel  and  the  light?  A.  They  were.  Q.  And  you 
turned  in  that  direction  in  order  to  go  directly  in  the  direction  where  these 
men  stood;  that  wiis  your  motive  was  it  not?  A.  I  made  the  step  to  the  left 
thinking  I  luid  got  too  far  into  the  street;  and  I  thought  that  by  seeing  the 
men  so  far  to  my  left.  Q.  And  they  were  the  dogs,  if  such  I  may  call  them, 
liiat  made  you  turn  off  in  that  direction  ?  A.  They  had  something  to  do  with 
it.  Yes.  *  ♦  ♦  Q.  Do  you  still  insist  on  swearing  that  that  night  you 
ilid  not  see  a  barrier  on  here?  A.  I  may  have  seen  them.  Q,  Do  you  still 
insist  on  swearing  that  you  saw  no  guard  there?  [Counsel  pointed  to  the 
eastern  runway  on  the  blotting-paper  plat. J  A»  1  don't  remember  of — I 
don't  remember  to  have  seen  any  guard  there.  Q.  Do  you  still  in3ist  upon 
swearing  that  there  was  no  guard  there?  Do  you  say  you  might  have  seen 
that  barrier  there?  [indicating  on  the  plat  the  end  of  Eighth  streets.]  A,  I 
remember  this:  that  1  turned  to  the  right  there;  I  may  have  seen  a  barrier, 
but  I  don't  remember  it.  Q,  You  say  you  may  have  seen  the  barrier?  ^1. 
I  remember  turning  to  the  left  and  may  have  seen  an  obstruction  there;  or  to 
the  right,  I  mean,  in  place  of  the  left.  *  *  *  ^.  You  did  not  see  any 
poles  or  buildings  there  at  all,  did  you?  A,  I  don't  remember.  Q,  You 
did  not  see  that  house  in  the  street  at  all  against  which  the  first  barrier  was 
nailed?  [taking  a  plat  and  referring  to  it.]  This  one — ^you  did  not  see  that 
house  there,  did  you ?  Witfiess.  This  is  the  sidewalk  running  down  there? 
}fason,  Y''es;  this  is  the  street  off  here.  A.  1  think  I  did  see  a  house  there. 
Q.  In  the  street?  A.  I  think  so.  Q,  You  think  you  saw  this  barrier?  A. 
Yes.  Q,  Did  you  see  the  Metropolitan  lights  across  the  street?  A.  I  don't 
remember,  but  think  I  saw  lights.  I  do  not  remember  for  certain,  but  I 
think  I  saw  lights  on  the  opposite  side  of  the  street." 

Now,  can  it  be  said,  as  matter  of  law,  that  there  is  nothing  in  the  above 
testimony  of  the  plaintiff  which  tends  to  show  contributory  negligence  on 
his  part?  The  court  told  the  jury,  in  the  first  instruction  prayed  by  the 
plaintiff  in  error,  that  if  the  jury  should  find  from  the  evidence  that  plaintiff 
was  apprised  and  knew  of  the  excavation  in  the  sidewalk  by  a  barricade 
across  the  same  or  otherwise,  before  receiving  the  alleged  injury,  then  the 
presumption  of  good  repair  ceased,  and  that  they  should  find  lor  the  defend- 
ant, unless  they  should  further  find  that  the  plaintiff  thereiifter  exercised 
extraordinary  care  and  precaution,  and  was  so  exercising  extraordinary  care 
and  precaution  at  the  time  of  the  alleged  injury.  Had  this  instruction  not 
l>een  entirely  nullified  by  the  first  instruction  above  quoted,  could  the  jury 
have  found  that  the  plaintiff  was  in  the  exercise  of  extraordinary  or  even  of 
ordinary  ctire  and  prewiution,  when,  as  testified  by  him,  he  had  seen  the  bar- 
rier across  the  sidewalk,  and,  having  turned  to  the  right  and  pursued  his 
course  in  or  near  the  middle  of  the  street  for  a  short  distance,  he  turned 
sliarply  to  the  left  and  walked  into  the  excavation,  without  feeling  his  way  so 
as  to  avoid  the  same?  I  think  not.  Again,  I  do  not  think  that  the  jury,  had 
they  considered  the  question  before  them,  could  have  found  the  plaintiff  to 
have  been  in  the  exercise  of  extraordinary  or  even  of  ordinary  care  and  cau- 
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tion,  when,  through  the  streets  of  a  strange  city  on  a  dark  night,  he  followed 
the  dim  outline 'and  the  sound  of  the  voices  and  footfall  on  the  sidewalk  of 
two  strange  men.  Certainly  he  could  shift  no  part  of  his  own  duty  on  th« 
Hhonlders  of  these  two  men. 

But  the  real  point  is,  did  the  testimony  of  the  plaintiff  tend  to  show  con- 
tributory negligence  on  his  part?  If  so,  it  was  matter  proper  for  the  con- 
sideration of  the  jury,  and  should  not  have  been  taken  from  them,  as  I  think 
it  Wiis  by  a  construction  of  the  first  instruction  which,  I  think,  the  jury  were 
warranted  in  placing  upon  it,  and  .ictuallydid  place  upon  it.  Read  together, 
the  two  instructions  (No.  1  of  instructions  given  by  the  court  on  its  own  mo- 
tion, and  No.  1  of  instructions  given  at  the  request  of  plaintiff  beiow)  not  only 
nullify  each  other,  but  they  do  withdraw  from  the  consideration  of  the  jury 
the  circumstances  detailed  by  the  plaintiff  which,  I  think,  tend  to  prove  con- 
tributory negligence.  Negligence  is  the  absence  of  care,  and  mce  versa.  Ex- 
traordinary care  is  therefore  the  absence  of  slight  negligence,  and  the  jury 
are  told,  in  effect,  that,  it  being  proved  that  the  injury  resulted  from  the  neg- 
ligence of  the  defendant,  the  burden  devolved  upon  the  defense  to  show,  by 
evidence  offiued  on  Its  part,  that  under  the  circumstances  the  plaintiff  was 
guilty  of,  at  least,  slight  contributory  negligence.  To  so  instruct  them  was 
to  direct  their  attention  upon  this  branch  of  the  case  solely  to  the  defendant'* 
testimony,  or  rather  lack  of  testimony,  and  to  advise  them  that  if,  from  scan- 
Ding  that  alone,  they  did  not  find  proof  of  slight  negligence  on  the  part  of  the 
plaintiff,  the  latter  would  be  entitled  to  recover.  Such  a  rule,  if  carried  to  its 
logical  limits,  would  leave  a  defendant  powerless,  or  at  the  mercy  of  the  in- 
dividual opinion  of  the  presiding  judge,  in  every  not  extreme  case  in  which 
he  is  obliged  to  depend  upon  a  cross-examination  of  the  plaintiff  and  his  wit- 
nesses for  a  disclosure  of  his  advei-sary's  negligence,  causing  or  contributing 
to  the  injury  complained  of.  Such,  in  an  extreme  case,  would  probably  not 
be  contended  for  as  being  the  law.  But  whatever  rule  is  adopted  must  be 
applicable  alike  to  extreme  cases,  and  those  which  would  not  be  so  regarded, 
otherwise  the  determination  as  to  what  rule  shall  be  applied  in  a  particular 
case  will  depend  upon  the  decision  of  the  presiding  judge  as  to  what  class  it 
falls  into,  and  this  would  be  to  commit  the  decision  of  c^iuses  to  mere  c^iprice. 
It  follows  therefore,  of  necessity,  that  in  every  action  of  this  kind,  in  which 
there  is  anywhere  in  the  record  any  evidence  tending  in  any  degree  to  prove 
the  existence  of  contributory  negligence,  the  jury  must  be  left  to  determine* 
from  all  the  evidence  before  them,  whether  or  not  it  in  fact  existed. 

In  the  case  of  Hailroad  Co,  v.  StouU  17  Wall.  657,  the  supreme  court  of 
the  United  States,  in  approving  an  instruction  by  the  trial  court,  whereby  a 
question  of  contributoiy  negligence  wius  left  to  the  jury,  say:  " Upon  the  facts 
proven  in  such  cases  it  is  matter  of  judgment  and  discretion,  of  sound  in- 
ference, what  is  the  deduction  to  be  drawn  from  the  undisputed  facts.  Cer- 
tain facts  we  may  suppose  to  be  clearly  established,  from  which  one  sensible, 
impartial  man  would  infer  that  proper  care  had  not  been  used,  and  that  neg- 
ligence existed;  another  man,  equally  sensible  and  equally  impartial,  would 
infer  that  proper  care  had  been  used,  and  that  there  was  no  negligence.  It 
is  this  class  of  cases,  and  those  iikln  to  it,  that  the  law  commits  to  the  decis- 
ion of  a  jury.  *  *  ♦  It  assumes  that  twelve  men  know  more  of  the  com- 
mon affairs  of  life  than  does  one  man;  that  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts  thus  occurring  than  a  smgle  judge.  In  no 
class  of  cases  can  this  practical  experience  be  more  wisely  applied  than  in 
that  we  are  considering.  We  find  acconlingly,  although  not  uniform  or  har- 
monious, that  the  authorities  justify  us  in  hokling,  in  the  case  before  us,  that, 
althougli  the  facts  are  undisputed,  it  is  for  the  jury  and  not  for  the  judge  to 
determine  whether  proper  care  was  given,  or  whether  they  established  negli- 
gence." The  above  case  wms  cited  with  approval  and  followed  bv  this  court 
in  the  case  of  Atchison  &  N.  H,  Co.  v.  Bailey,  11  Neb.  332,  S.  C.  9  N.  W. 
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Rep.  50,  which  latter  case  was  approved  and  followed  in  that  of  EuffY.  Ames,. 
16  Neb.  139;  S.  C.  19  N.  W.  Rep.  623. 

I  am  therefore  of  the  opinion  that  the  court  erred  in  giving  the  instructioa 
Ko.  1  of  instructions  given  by  the  court  on  its  own  motion,  and  that  for  suck 
error  there  ought  to  be  a  new  trial. 

Bee  McGinty  y.  City  of  Keokuk,  24  N.  W.  Rep.  506,  and  note,  607. 


State  ex  rel.  Huff  t?.  McClbxland. 

Filed  October  20.  1885. 

1.   COHCTITOTIOWAL  LaW— ENROLLED  BlLL— pRIMA  FacIB  EVIDENCE  OF  PaSSAOS  OF  LaW. 

The  certificate  of  the  presiding  officer  of  a  branch  of  the  legislature  that  a  bill  has 
duly  passed  the  house  over  which  he  presides,  is  merely  7>rtnta/act«  evidence  of  that 
fact,  and  evidence  may  be  received  to  ascertain  whether  or  not  the  bill  actually 
passed. 
S.  Same— Evidence— Journals  or  Leoislature. 

The  journals  of  the  respective  houses  are  records  of  the  proceedin^ics  therein,  and 
if  it  should  appear  from  them  that  a  bill  had  not  actually  passed,  the  presumption 
in  favor  of  the  certificate  would  be  overthrown  and  the  act  declared  invalid. 

Mandamus, 

W.  F,  Cntchfleld^  for  relator.    George  D.  Meiklejohn,  for  respondents. 

Max\V£LL,  J.  This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendant, who  13  county  clerk  of  Nance  county,  to  give  notice  of  an  election 
for  register  of  deeds  of  said  county,  at  the  election  to  be  held  therein  Novem- 
ber 3, 1885.  At  the  last  session  of  the  legislature  an  act  was  passed  by  both 
branches  of  the  legislature  creating  the  office  of  register  of  deeds  in  counties 
having  not  less  than  15,000  inhabitants.  The  bill  was  then  enrolled,  and  the 
enrolled  bill,  properly  certified  by  the  presiding  officers  and  chief  clerks  of 
each  liouse,  was  duly  presented  to  the  governor  and  by  him  approved.  In  the 
bill  that  passed  the  legislature  the  number  of  inhabitants  in  a  county  entitled 
to  a  register  of  deeds  is  expressed  in  figures  "15,000."  In  the  bill  as  enrolled 
the  number  given  is  "1,500."  Laws  1885,  c.  41,  Comp.  St.  c.  18,  g§  77 a-d.  It 
will  thus  be  seen  that  the  bill  providing  for  a  register  of  deeds  in  counties 
having  15,000  or  more  inliabitants  was  never  presented  to  or  approved  by  the 
governor,  while  the  bill  actually  approved  was  not  passed  by  either  house. 
The  question  for  determination  is,  is  the  enrolled  biU  as  certified  by  the  pre- 
siding officers  of  both  branches  of  the  legislature  and  approved  by  the  gov- 
ernor  the  exclusive  evidence  of  what  the  law  is?  Or  can  the  court  inquire 
whether  tlie  alleged  act  was  in  fact  passed  and  is  a  valid  law  ?  The  question 
is  presented  to  this  court  for  the  first  time,  and  requires  an  examination  of  the 
authorities  relating  to  the  subject. 

In  Pacific  R.  v.  The  Governor,  28  Mo.  358,  decided  in  1856,  a  bill  to  issue  the 
bonds  of  the  state  to  the  amount  of  $800,000  to  aid  in  the  completion  of  the 
railroads  of  the  state  was  passed  by  the  legislature  of  Missouri,  and  vetoed 
by  the  governor.  It  was  alleged  that  the  bill  passed  over  the  governor's  veto 
by  the  requisite  majority  and  had  become  a  law.  The  court  held  (Leonard, 
.J.,  dissenting)  that  the  validity  of  an  enrolled  statute  authenticated,  in  the 
manner  pointed  out  by  law,  by  the  certificate  of  the  presiding  officers  of  the 
houses  of  assembly  that  it  passed  over  the  governor's  veto  by  the  constitu- 
tional majority,  cannot  be  impeached  by  the  journals  showing  a  depaiture 
from  the  forms  prescribed  by  the  constitution  in  the  reconsideration  of  the 
bill.  It  is  said,  (page  364:)  "  By  the  common  law  the  statute  roll  was  absolute 
and  conclusive  proof  of  a  statute.  The  record  could  not  be  contradicted.  II 
implied  absolute  verity." 

In  Clare  v.  State,  5  Iowa,  509,  it  was  held  that  the  original  act  on  file  in 
the  office  of  the  secretary  of  state  is  the  ultimate  proof  of  a  statute.    The 
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question  in  that  case  was  between  the  original  statute  and  an  erroneous  copy 
thereof. 

In  Duneomhe  v.  Prindle,  12  Iowa,  2,  the  object  of  the  action  seems  to  have 
been  to  obtain  a  construction  of  certain  statutes  for  the  purpose  of  determin- 
ing whether  townships  90,  91,  ranges  27-^,  were  within  the  territorial  area 
of  Webster  ol  of  Humboldt  county,  and  it  was  held  that  the  enrolled  bill 
signed  by  the  presiding  officers  of  the  senate  and  house  of  representatives,  and 
approved  by  the  governor,  was  the  ultimate  and  conclusive  proof  of  the  leg- 
islative will,  and  Clare  v.  State,  supra,  was  cited  with  appro vid. 

In  Green  v.  Weller,  82  Miss.  651,  an  amendment  to  the  constitution  abol- 
ishing the  superior  court  of  chancery,  and  transferring  full  equity  powers  to 
the  judges  of  the  circuit  courts,  was  passed  by  the  legislature,  submitted  to 
the  people  of  the  state,  and  the  amendment  adopted;  and  it  was  held  that  an 
enrolled  bill,  when  duly  authenticated  and  signed  by  the  governor,  was  con- 
clusive evidence  of  its  enactment,  and  that  it  cannot  be  impeached. 

In  Evans  v.  Broums,  30  Ind.  514,  the  question  arose  as  to  the  passage  of  an 
act  by  the  requisite  majority;  and  it  was  held  that  an  enrolled  bill,  properly 
authenticated  by  the  proper  officers  of  the  respective  branches  of  the  legisla- 
ture, and  approved  by  the  governor,  was  conclusive  evidence  of  its  existence 
as  a  law. 

In  Fouke  v.  Fleming,  18  Md  392,  the  question  involved  was  the  validity 
of  certain  statutes  affecting  bills  of  sale  and  mortgages  of  personal  property; 
and  it  was  held  in  effect  ttiat  the  engrossed  bill  signed  by  the  governor  was 
better  evidence  of  what  the  law  was  than  the  journals  of  the  two  branches. 

In  People  v.  Devlin,  33  N,  Y.  269,  an  action  was  brought  by  the  attorney 
general,  under  a  statute,  to  recover  from  the  defendant  certain  fees  and  com- 
missions held  by  him  as  chamberlain  of  the  city  and  county  of  New  York. 
The  defense  was  that  after  the  passage  of  the  act,  and  before  its  approval  by 
the  governor,  he,  at  the  request  of  the  assembly,  returned  tbe  bill  to  it.  Sec- 
tion 5  of  tbe  act  was  then  stricken  out,  the  bill  sent  to  the  senate,  wliich  de- 
nied the  authority  of  tiie  assembly  to  change  the  bill.  The  court  held  that  the 
assembly  had  no  power  to  recall  the  bill,  nor  the  governor  any  power  to  return 
it;  that  "when  both  houses  have  thus  finally  piissed  a  bill,  and  sent  it  to  the 
governor,  they  have  exhausted  their  powers  upon  it,  except  the  power  of  send- 
ing it  to  the  governor  by  the  house  in  which  it  originated  according  to  par- 
liamentary law."  There  are  expressions  in  the  opinion  that  the  journals  could 
not  be  resorted  to  for  the  purpose  of  ascertaining  whether  an  act  had  been 
passed  by  the  requisite  majority  or  not;  but  the  question  does  not  seem  to 
liave  arisen  in  the  case. 

In  Panghom  v.  Young,  32  N.  J.  29,  the  question  involved  was  the  validity 
of  "An  act  to  establish  a  police  district  in  the  county  of  Hudson,  and  to  pro- 
vide for  the  government  thereof."  The  case  cited,  in  some  of  its  features, 
resembles  the  one  at  bar,  yet  the  court  held  that  it  was  not  competent  for  the 
court  to  go  behind  the  attestation  of  the  presiding  officer  of  each  house  and 
the  approval  of  the  governor  and  admit  evidence  that  the  bill  actually  passed 
by  the  legislature  was  different  from  the  one  submitted  to  and  approved  by 
the  governor. 

Tljese  decisions  are  based  principally  on  the  common  law,  and  questions 
relating  to  constitutional  restrictions  are  not  discussed,  or  but  briefly  referred 
to.  While  at  common  law  the  journals  of  either  house  are  proper  evidence  of 
the  action  of  that  branch  of  the  legislature  upon  all  matters  before  it,  (Jones 
V.  Randall,  Cowp.  37;  Root  v.  King,  7  Cow.  613,)  yet  no  case  has  been  cited 
where  it  has  been  held  that  under  the  common-law  power  the  court  would 
resort  to  the  journals  for  the  purpose  of  establishing  the  invalidity  of  an  act 
properly  certified  by  the  presiding  officer  of  each  house,  and  approved  by  the 
executive.  It  must  be  borne  in  mind  that  the  parliament  of  England,  before 
its  separation  into  two  bodies,  was  a  high  court  of  judicature,  possessed  of 
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the  general  power  belonging  to  such  conrt;  and  after  the  separation  the 
power  remained  with  each  boily,  because  each  was  considered  to  be  a  court  of 
judicature  and  exercised  the  functions  of  such  court.  Gooley,  Const  Lim. 
(5th  Ed.)  161.  Hence  the  power  of  either  house  of  parliament  to  punish  for 
contempt.  Id. ;  Kilboum  v.  TlMmpson,  103  U.  S.  168.  Being  a  court,  the 
record  of  each  house  imported  absolute  verity.  In  this  country,  however, 
legislative  bodies  do  not  possess  judicial  powers.  The  records,  therefore,  are 
not  those  of  a  court,  but  are  nevertheless  primary  evidence  to  show  the  action 
-of  each  house  upon  any  matter  before  it. 

The  constitution  of  this  and  a  number  of  other  states  requires  each  house 
to  keep  a  journal  of  its  proceedings,  and  publish  the  same,  and  provides  that 
**no  bill  shaU  be  passed  unless  by  the  assent  of  a  majority  of  all  the  members 
elected  to  each  house  of  the  legislature.  And  the  question  upon  final  pas- 
sage shall  be  taken  immediately  upon  its  last  reading,  and  the  yeas  and  nays 
shall  be  entered  on  the  journal."  It  is  also  provided  that  *' every  bill  and 
<;oncurrent  resolution  shall  be  read  at  large  on  three  different  days,  in  each 
liouse,"  etc. 

It  is  well  known  that  the  object  of  these  provisions  was  to  prevent  crude 
-and  hasty  legislation.  The  journals  must  show  that  a  majority  of  all  the 
members  elected  to  each  house  voted  in  favor  of  the  piissage  of  a  bill  before  it 
can  become  a  law.  In  this  state,  at  least  from  its  earliest  legislature,  the  rules 
have  required  tlie  reading  in  each  house  of  the  proceedings  of  tfie  preceding 
day,  in  order  that  the  journals  might  be  corrected.  The  certiflcate  of  the 
presiding  officer  of  each  house  that  a  bill  has  been  duly  passed  by  the  house 
over  which  he  presided,  therefore,  is  merely  prima  facie  evidence  of  that  fact, 
and  the  court  may  go  behind  such  certificate  and  inquire  into  tlie  facts  of  the 
ease.  And  this  is  the  view  of  the  supreme  court  of  the  United  States  in 
Gardner  v.  Collector,  6  Wall.  499,  where  it  is  said,  (page  511:)  "We  are  of 
opinion,  therefore,  on  principle  as  well  as  authority,  that  whenever  a  ques- 
tion arises  in  a  court  of  law  of  the  existence  of  a  statute,  or  of  the  time  when 
a  statute  took  effect,  or  of  the  precise  terms  of  a  statute,  the  judges  who  are 
<;alled  upon  to  decide  it  have  a  right  to  resort  to  any  source  of  information 
which,  in  its  nature,  is  capable  of  conveying  to  the  judicial  mind  a  clear  and 
satisfactory  answer  to  such  question,  always  seeking  first  for  that  which,  in 
its  nature,  is  most  appropriate,  unless  the  positive  law  has  enacted  a  different 
rule." 

In  Legg  v.  Mayor,  42  Md.  220,  221,  the  case  of  Gardner  v.  Collector  is 
<;ited  with  approval.  It  is  said:  "While  the  presumption  arising  from  the 
proper  forms  of  authentication  of  a  statute  is  very  strong  that  the  statute 
was  regularly  and  constitutionally  enacted  by  the  legislature,  the  authorities 
maintain  that  such  presumption  may  be  overcome  by  competent  evidence,  and 
the  stsitute  may  be  shown  to  have  never  been  constitutionally  enacted.  And 
this  court  has  so  decided  at  the  present  term  in  the  case  of  Berry  v.  Railroad 
ijo.,  41  Md.  446.  A  valid  statute  can  only  be  passed  in  the  manner  pre- 
scribed by  the  constitution,  and  when  the  provisions  of  that  instrument  in 
regai*d  to  the  manner  of  enacting  laws  are  wholly  disregarded  in  respect  to  a 
paiticular  act,  it  would  seem  to  be  a  necessary  cenclusioii  that  the  act,  thougli 
having  the  forms  of  authenticity,  must  be  declared  to  be  a  nullity;  otherwise 
the  express  mandatory  provisions  of  the  constitution  would  be  of  no  avail  or 
force  whatever." 

In  Upangler  v.  Jacohy,  14  111.  297,  it  was  held  that  [where  it  appears  by]  the 
journals  of  either  branch  of  the  legislature  that  a  particular  act  was  not  passed 
in  the  modu  prescribed  by  the  constitution,  and  that  the  signatures  of  the  speak- 
ers and  the  governor  to  an  act  are  presumptive  that  it  became  a  law  in  pur- 
suance of  the  constitution,  this  presumption  may  bo  overcome  by  the  journals. 
To  the  same  effect  are  People  v.  Mahaney,  13  Mich.  482;  Moody  v.  State,  48 
Ala.  115;  People  v.  DeWolf,  62  111.  258;  State  v.  City  of  Hastings,  24  Minn. 
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78;  Southtoarh  Bank  v.  Com.,  26  Pa.  St.  446;  Berry  v.  Baltimore  cfe  D.  F.  22. 
Co.,  41  Md.  446;  Jones  v.  Hutchinson,  43  Ala.  721;  l^otoZcr  v.  Pcirc«,  2  Cal. 
165;  People  v.  Superoisors,  8  N.  Y.  318;  Sj^eer  v.  Plank-road  Co,,  22  Pa. 
8t.  376;  Op.  JusL,  85  N.  H.  579-584;  Op.  Just.,  45  N  H.  607-614;  Op.  Just.^ 
52  N.  H.  622-625;  PeopU  v.  Pwrdi/,  2  Hill,  31;  Prescott  v.  iJoard  o/Trua- 
tees,  19  111.  324;  P^op^  v.  8tame,  85  HI.  121;  Coleman  v.  Dobbins,  8  Ind. 
156.  157. 

In  the  last  case  cited  it  is  said,  (page  163:)  "It  is  said  arguendo  in  Purdy  t. 
People,  4  Ilill,  384,  that  nul  tiel  record  cannot  be  pleaded  to  a  statute,  and  in 
suppoit  of  this  position  several  English  authorities  are  cited.  This  undoubt- 
edly is  the  English  doctrine  growing  out  of  tlieir  peculiar  institutions.  Their 
law-inal<ing  power  is  omnipotent.  Not  only  the  common  statute  law  gov- 
erning the  ordinary  relations  of  life,  but  the  British  constitution  itself  is 
the  creature  of  parliament.  In  this  country  legislative  bodies  are  created 
by  the  constitution.  Thus  every  act  may  be  tested  by  that  instrument,  and 
declared  void  if  not  in  conformity  to  its  requirements."  The  journsils  of 
each  house  were  evidently  intended  to  furnish  the  public  and  the  courts  with 
the  means  of  ascertaining  what  was  actually  done  in  each  branch  of  the  leg- 
islature. They  are  to  be  treated  as  authentic  records  of  the  proceedings,  and 
the  court  may  resort  to  them  when  the  validity  of  an  act  is  questioned  upon 
the  ground  of  the  failure  of  the  legislature  to  observe  a  matter  of  substance 
in  its  passage,  for  the  purpose  of  iiscertaining  whether  the  constitutional  pro- 
visions have  been  substantially  complied  with  or  not.  The  certificate  of  the 
presiding  officers  is  merely  jorima  facie  evidence  that  an  act  has  been  duly 
piissed,  and  will  be  overthrown  if  it  appears  from  the  journals  that  it  was. 
not.  The  necessity  for  such  a  provision  is  apparent,  as  this  is  the  second  act 
passed  at  the  last  session  of  the  legislature  which  has  been  before  this  courts 
where  the  provisions  of  the  original  act  were  changed  and  others  inserted^ 
apparently  witliout  the  knowledge  of  the  members.  These  acts  were  prop- 
erly certiljed  when  presented  to  the  governor  for  his  approval,  but  this  one, 
at  least,  did  not  pass. 

It  follows  that  the  act  is  of  no  force  and  effect,  and  the  writ  must  be  de- 
nied. 


Wright  v.  Rouss. 

Filed  October  20,  1885. 

JvmcE  OF  Pkacb— Liability— Attachment  Founded  oh  Tort. 

Where  an  action  by  attachment  is  brought  before  a  Justice  of  the  peace  against  a^ 
non-resident  of  the  state,  and  his  property  attached  and  sold,  the  justice  will  beliJ^ 
ble  if  the  cause  of  action  be  not  founded'ou  contract,  Judgment,  or  decree. 

Error  from  Douglas  county. 

W.  J.  Connell  and  Simeon  Bloom,  for  plaintiff.  Warren  Switzler,  for  de- 
fendant. 

Maxwell,  J.  This  case  was  before  this  court  in  1883,  and  is  reported  in 
14  Neb.  457;  8.  C.  16  N.  W.  Rep.  765;  the  judgment  of  the  court  below  being 
reversed.  On  tlje  second  trial  the  jury  returned  a  verdict  in  favor  of  Rouss 
for  the  sum  of  9131.08,  upon  which  judgment  was  rendered.  On  the  former 
hearing  it  was  held  that  the  affidavit  for  an  attachment  and  bill  of  particu- 
lars, filed  with  the  defendant,  Wright,  as  the  foundation  of  the  action,  did  not 
show  that  the  case  was  for  a  debtor  demand  arising  upon  contract,  judgment, 
or  decree,  and  did  not  authorize  the  issuing  of  an  attachment  against  a  non- 
resident. On  the  second  trial  the  defendant,  Wright,  introduced  testimony 
showing  the  nature  of  the  transaction,  claiming  that  the  action  was  to  re- 
cover damages  for  a  breach  of  contract, — delay  in  delivering  goods.  The  tes- 
timony shows  the  following  facts:    The  defendant  in  error,  Rouss,  at  the^ 
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time  this  transaction  took  place,  in  1879,  was  a  merchant  in  New  York  city. 
In  August  of  that  year  one  Jacob  Levi,  wlio  resided  in  Troy,  New  York,  pur- 
chased  of  Rouss  goods  of  the  value  of  about  $124.70,  to  be  shipped  0.  O.  D. 
to  one  Isaac  Levi,  a  brother  of  Jacob,  at  some  point  in  Nebraska.  It  is 
claimed,  on  behalf  of  the  plaintiff  in  error,  that  the  goods  were  to  be  shipped 
to  Omalia,  and  that  Rouss  shipped  them  to  Homer,  Dakota  county,  and  that 
they  did  not  reach  Omaha  until  December,  1879.  Jacob  Levi,  when  he  pur- 
chased the  goods,  paid  thereon  the  sum  of  $12.50  "as  security  that  the  goods 
would  be  taken  out  on  arrival."  The  goods  were  directed  to  C.  H.  B.  Rouss, 
Homer,  Nebraska.  A  draft  for  the  amount  of  the  bill,  with  the  bill  of  lading 
attached,  was,  by  direction  of  Jacob  Levi,  sent  to  a  bank  at  Omaha,  but  as 
Isaac  Levi  could  not  be  found  they  were  sent  to  a  bank  at  Troy,  New  York, 
and  presented  to  Jacob  Levi,  who  refused  to  pay  the  draft  upon  the  ground 
that  the  debt  was  that  of  his  brother.  Neither  of  the  Levis  paid  for  the  goods, 
nor  offered  to  do  so.  At  the  time  Jacob  Levi  purchased  the  goods  in  question, 
he  delivered  to  Rouss  other  goods  of  the  value  of  about  $30,  which  Rouss 
agreed  to  ship  with  the  goods  in  question.  When  Isaac  Levi  was  informed 
that  the  goods  were  at  the  depot  in  Omaha  he  did  not  offer  to  pay  for  them,  or 
in  any  manner  comply  with  the  contract  on  his  part,  but  at  once  instituted 
proceedings  against  Rouss  before  AVrioht,  justice  of  the  peace,  and  attached 
the  goods  in  question,  which  were  sold  under  the  attachment.  This  action 
was  brought  against  Wright  to  recover  the  value  of  the  goods  upon  the  ground 
that  the  justice  had  no  jurisdiction. 

Tlie  testimony  shows  that  the  goods  were  sent  at  once  to  Homer,  Nebraska; 
that  being  the  place  where  Rouss  testifies  he  was  directed  to  send  them.  Isaac 
Levi  testifies  that  he  "  had  no  particular  one  place  as  a  center  of  business ;"  that 
his  "head-quai-ters  during  that  time"  was  "wherever  I  put  my  hat  down.'* 
He  also  testifies:  "I  received  his  [Rouss']  invoice.  They  came  to  Platts- 
moutli  first;  and  then  got  a  letter."  This  seems  to  have  been  soon  after  the 
goods  were  shipped.  Whether  the  invoice  and  letter  contained  a  statement 
as  to  place  of  shipment  does  not  appear,  but  as  no  complaint  is  made  on  that 
ground  it  is  probable  that  siieh  was  the  case.  Rouss  appears  to  hiive  acted 
in  good  faith  in  the  entire  transaction.  The  goods  appear  to  have  been 
shipped  immediately  after  they  were  purchased.  The  proof  shows  that  Levi, 
without  the  slightest  attempt  on  his  part  to  comply  with  the  contract,  caused 
tlie  attaciiraent  to  be  issued,  and  levied  upon  the  goods  in  question.  The 
proof  fails  to  show  a  cause  of  action  arising  upon  contract,  and  does  not  aid 
the  aflldavit  and  bill  of  particulars  in  the  case  of  Levi  v.  Rouss.  The  case 
tlierefore  comes  within  the  rule  established  by  this  court  on  the  former  hear- 
ing, viz.:  that  where  an  attachment  is  issued  by  a  justice  of  the  peace  against 
tlie  property  of  a  non-resident,  and  the  cause  of  action  is  not  founded  on  cqn- 
traet,  judgment,  or  decree,  tlie  justice  is  without  jurisdiction  and  is  liable. 
It  follows  that  the  judgment  must  be  affirmed. 


State  ex  rel.  Attorney  General  v.  Farmers',  Etc.,  Ins.  Co. 

Filed  October  21, 18S6. 

Ikbusakcb— Mutual  BENsvoLsirr  Companibb. 

a  contract  by  which  one  party  for  a  consideration  promises  to  make  a  certain 
payment  of  money  upon  the  destruction  or  injury  of  something  in  which  tlie  other 
parly  lias  an  interest  is  a  contract  of  insurance,  whatever  may  be  tlie  terms  of  pay- 
ment of  the  consideration  by  the  assured,  or  the  mode  of  estimating  or  securing 
payment  of  the  sum  to  be  paid  by  the  insurer  in  the  event  oi  loss. 
8am  jc. 

U)K)n  the  facts  appearing  in  the  record,  hetd,  that  defendant  was  a  mutual  insur- 
ance Cfimpany,  and  as  such  must  comply  with  tlie  provisions  of  the  act  of  June  1, 
1873,  and  receive  the  certificate  of  the  auditor  of  state  before  transacting  business. 
v.25N.w.,no.l — 6 
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Quo  warranto. 

William  Leese  and  JV.  JT.  Griggs,  for  plaintiff.  Harwood,  Ames  <fe  Kelly, 
for  defendants. 

liKESE,  J.  This  is  an  original  proceeding  instituted  for  the  purpose  of  oust- 
ing defendants  from  transacting  tlie  business  of  life  insurance.  Tlio  infor- 
mation alleges  in  substance  that  defendant  Jissociation  is  now,  and  has  been 
for  some  time,  transacting  tlie  business  of  life  insurance  witliin  the  state, 
and  issuing  policies  or  certificates  of  insurancH  upon  the  lives  of  persons 
within  the  state;  that  it  lias  not  complied  with  the  laws  of  the  state  relating 
to  the  transaction  of  the  business  of  life  insurance,  and  has  not  at  any  time 
obtained  a  certificate  from  the  auditor  of  state  permitting  it  to  transact  such 
business,  and  that  it  has  no  authority  of  law  to  engage  therei;i;  that  defend- 
ants McBride,  Gillispie,  Iloagland,  Currie,  Fletcher,  and  Tamblin  are  the  of- 
ficers of  said  association,  and  \\&  such  are  soliciting  risks  and  effecting  con- 
tracts of  insurance  in  its  bohalf.  Exiiibits  are  attached  showing  the  form  of 
"application  for  membership,"  "certificate  of  membership,"  "security  nutos," 
"receipt  for  membership  fee,"  circiihirs,  etc.,  in  use  by  defendants  for  the 
purpose  of  effecting  thw  issuance  of  indemnity  or  insurance  upon  the  lives  of 
persons.  The  answer  consists  alone  of  tlie  denial  "that  the  defendant  the 
Farmers' &  Mechanics'  Mutual  Benevolent  Association  has  not  complied  with 
the  laws  of  the  state  of  Nebraska  relating  to  the  transaction  of  the  business 
of  life  insurance  within  said  state."  Upon  the  argument  it  was  conceded  by 
defendants  that  no  certificate  or  permission  of  the  auditor  had  been  issued  to 
them  as  is  required  by  law  to  be  issued  to  insurance  companies,  but  it  was 
contended  that  no  such  certificate  Wiis  necessary;  that  defendant  association 
is  not  an  insurance  ctmipany  in  contemplation  of  law,  and  therefore  is 
not  within  the  restrictions  and  prohibitions  of  the  act  of  1873,  (chapter  43, 
Comp.  St.) 

Tlie  certificate  of  membership,  omitting  the  name  of  the  assured,  is  as  fol- 
lows: 

•'Farmers'  &  Mechanics'  Mutual  Benevolent  Association.  Incorporated 
under  laws  of  Nebraska,  October  13,  1884,  Lincoln,  Nebraska.  Tliis  cer- 
tificate of  membership  witnesseth  and  declares; 

"That  in  consideration  of  the  representations  and  agreements  made  in  the 
application  for  this  certificate  of  membersliip,  and  bearing  even  date  here- 
with, which  is  made  a  part  of  this  contract,  the  payment  of  an  admission 
fee  of  not  exceeding  ten  dollars,  the  payment  of  one  dollar  and  seventy-five 
cents  on  or  before  the  tenth  day  of  May,  1885,  and  the  same  amount  semi- 
annually thereafter,  and  the  payment  on  or  before  maturity  of  such  benefit 
assessments  as  may  be  legally  levied  by  the  board  of  directors,  the  Farmers' 
&  Mechanics'  Mutual  Benevolent  Association  issues  this  certificate  of  mem- 
bership, and  constitutes  ,  of  ,  county  of  ,  state  of  Ne- 

bniska,  a  member  of  said  association,  with  all  therights  and  privileges  thereof, 
subject  to  the  following  conditions  and  agreements,  and  the  provisions  of  the 
by-laws  of  said  association. 

"death  benefits. 

"Upon  the  receipt  at  the  oflice  of  tlie  association,  in  Lincoln,  Nebraska,  of 
satisfactory  proofs  of  the  death  of  said  member,  he  having  conformed  to  all 

the  conditions  of  membership,  this  association  will  pay  to ,  or  the  legal 

lieirs  of  said  member,  the  net  proceeds  of  one  full  assessment  at  schedule 
rates  upon  all  contributing  members  at  date  of  such  assessment,  and  which 
is  rei^eived  at  the  Lincoln  olRce  vvith'n  thirty  days  from  the  date  of  the  notice 
thereof,  to  an  amount  not  exc^^edinaf  five  thousand  dollars,  to  be  paid  w5th»n 
thirty  days  thereafter  at  the  office  of  the  association  at  Lincoln,  NebrasK* 
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"personal  benefit. 

**And  this  association  furtlier  agrees  that  whenever  this  certificate  shall 
have  been  iiminlained  in  full  force  by  the  prompt  payment  by  the  said  mem- 
ber, on  or  before  maturity,  of  all  dues  and  assessments  for  the  period  of  ten 
full  consecutive  years,  tliis  certificate  may  then  mature,  in  which  case  this  as- 
.sucialion  will  then  pay  to  the  said  member  personally  the  net  proceeds  of  a 
half  assessment  at  schedule  rates  upon  all  contributing  membera  at  that  date, 
and  which  is  received  at  the  Lincoln  office  within  thirty  days  from  date  of  the 
notice  of  assessment  thereof,  not  exceeding  two  thousand  dollars:  provided, 
that  u[)on  payment  of  said  amount  this  certificate  shall  be  canceled  and  sur- 
rendereil  to  this  tussociation,  and  provided,  further,  if  the  said  member  shall 
allow  his  certificate  to  lapse  from  any  cause  whatever,  tliat  tlie  time  of  esti- 
mating wlif^n  said  ten  years  shall  commence  to  run  shall  date  from  the  date 
■of  his  restoration  to  membersliip,  and  not  from  the  original  date  of  certifi- 
cate: provided,  the  membera  shall  not  be  assessed  for  this  benefit,  nor  be  en- 
titled to  the  same,  unless  he  has  especially  made  application  for  tliis  benefit 
when  applying  for  membership. 

"accident  benefit,    class  three. 

"It  IS  further  stipulated  that  in  case  the  member  above  has  been  in  good 
standing  in  tliis  association  for  a  period  of  six  full  consecutive  months,  and 
becomes  disabled  by  accident,  not  contracted  in  an  immoral  way,  so  as  to  be 
unable  to  perform  any  ordinary  business  or  duties  of  life,  he  shall  be  entitled 
to  receive  ten  dollars  per  week  while  so  disabled:  provided,  that  no  sickness  of 
less  than  one  week  sliall  be  considered,  and  fractions  of  a  week  shall  not  be 
counted;  and  to  pay  this  accident  benefit,  and  incidental  expenses  not  other- 
wise provided  for,  a  full  assessment  shall  be  made  from  time  to  time  as  ne- 
cessity may  require,  but  no  one  person  shall  receive  an  accident  benefit  for  a 
greater  time  than  ten  weeks  at  any  one  time  for  any  one  accident,  nor  shall 
tUey  be  paid  exceeding  the  net  proceeds  of  one  full  assessment. 

"The  special  conditions  on  the  back  of  this  certificate  are  made  a  part 
hereof,  and  binding  on  both  parties.  This  certificate  is  for  a  personal  benefit, 
and  is  for  an  accident  benefit,  and  is  subject  to  assessments  for  pergonal  and 
accident  benefits  as  provided  lierein  and  in  the  by-laws  of  the  association. 

"In  witness  whereof  the  said  Farmers*  &  Mechanics'  Mutual  Benevolent  As- 
sociation has  caused  this  certificate  of  membership  to  be  signed  by  the  president 
and  countersigned  and  seiiled  by  the  secretary  at  the  office  of  the  association 
in  Lincoln,  Lancaster  county,  Nebraska,  this  sixteenth  day  of  March,  1885. 
" ,  Secretary. ,  President." 

The  special  conditions  referred  to  as  on  the  back  of  the  certificate  are  too 
lengthy  to  be  copied  here,  but  it  may  be  stated  briefly  that  the  mailing  of  a 
printrd  or  written  notice  to  a  member  shall  be  considered  a  legal  notice.  The 
association  reserves  the  right  to  make  special  assessments  for  the  purpose  of 
paying  accident  benefits,  and  to  pay  for  the  expenses  of  the  association  not 
otherwise  provided  for.  The  name  of  the  beneficiary  may  be  changed  upon 
the  written  request  of  the  member,  the  surrender  of  the  certificate  and  the 
pjiynient  of  two  dollars  and  fifty  cents,  and  the  issuance  of  a  new  certificate. 
Notice  of  tlie  death  or  disability  of  the  member  shall  be  sent  to  the  office  of 
the  association  within  10  days  from  the  time  of  death  or  disability.  If  the 
certificate  becomes  void  from  any  cause,  all  payments  made  thereon  are  for- 
feited to  the  association.  Accident  benefits  may  be  waived  upon  application 
to  the  secretary.  When  a  member  fails  to  pay  his  dues  or  assessments,  his 
security  note  becomes  due  and  payable.  The  member  forfeits  all  rights  in 
the  associat  on  by  failure  to  pay  assessments  within  30  days  from  their  date; 
tiie  failure  to  pay  semi-annual  dues  within  80  days  after  they  become  due; 
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the  immoderate  use  of  alcoholic  liquors,  or  the  concealment  or  misrepresenta- 
tion of  any  material  facts  as  to  he^ilth  when  applying  for  membersliip;  the 
perpetration  or  attempt  to  perpetrate  any  fraud  on  the  association  by  tlie  mem- 
ber, Ilia  beneficiary,  or  any  one  having  an  interest  in  tlie  certificate,  and  tlie 
graduated  sdiedule  of  rates  in  blank  depending  ui)on  the  age  of  the  meml^er. 

That  tills  is  a  contract  of  insurance  cannot,  we  think,  in  the  light  of  the 
almost  if  not  quite  uniform  holdings  of  courts  and  opinions  of  text-writers, 
be  doubteil.  In  Com.  v.  Wetherbee,  105  Mass.  149,  it  is  held  that  "a  contract 
by  which  one  party,  for  a  consideration,  promises  to  make  a  certain  payment 
of  money  upon  the  destruction  or  Injury  of  something  in  which  the  other 
parly  has  an  interest,  is  a  contract  of  insurance,  whatever  may  be  the  terma 
of  payment  of  the  consideration  by  the  assured,  or  the  mode  of  estimating  or 
securing  payment  of  the  sum  to  be  paid  by  the  insurer  in  the  event  of  loss, 
and  althougii  the  object  of  the  insurer  in  making  the  contract  is  benevolent 
and  not  speculative."  The  contmct  does  not  dilfer  in  any  essential  feature 
of  form  or  substance  from  a  contract  of  insurance.  The  subject  insured  is 
the  life  or  health  of  the  member.  The  assured  pays  a  c^rtiiin  sum  (ten  dollai-sV 
at  the  inception  of  the  contract,  which  is  fixed  by  the  insurer,  (association;)^ 
a  promise  to  pay  assessments  punctually,  when  called  for,  is  made  by  the  as- 
sured, together  with  stipulated  semi-annual  dues,  which  is  fixed  by  the  di- 
rectors. Upon  the  condition  of  these  payments  being  promptly  made  the  in- 
surance is  made  to  depend.  At  the  death  of  the  member,  (assured.)  upon  proof 
of  the  fact  within  10  days  thereafter,  the  beneficiary  is  to  receive  a  sum  of 
money  not  exceeding $5,000.  This  is  none  the  less  an  insurance  because  the 
amount  to  be  paid  is  not  a  gross  sum,  tut  graduated  by  the  number  of  "con- 
tributing members"  at  the  date  of  the  assessments  therefor,  nor  because  there 
is  no  \egi\l  method  of  enforcing  payment  of  the  assessment  necessary  to  pro- 
vide for  the  payment  of  the  "death  benefit,"  but  declares  the  contmct  of  mem- 
bership at  an  end,  and  all  payments  made  thereon  forfeited  to  the  company. 

The  courts  have,  with  a  great  degree  of  unanimity,  treated  all  such  organi- 
sations as  substantially  life  insurancecompanies,  applying  to  them,  and  to  the 
mutual  relations  of  the  members,  the  rules  and  principles  applicable  to  the 
contract  of  life  insurance.  May,  Ins.  §  550.  See,  also,  Bolton  v.  Bolton,  73 
Me.  299;  State  v.  standard  Life  Ass'n,  38  Ohio  St.  281;  State  v.  Miller,  23  N". 
W.  Rep.  241;  State  v.  Bankers',  etc,,  Ass'n,  23  Kan.  499;  Arthur  v.  Odd  FeU 
loim*  Ass'n,  29  Ohio  St.  bb7;  Illinois  Masons^  Be7i,  Soc.y.  Winthrop,  85  111. 
537;  Same  v.  Baldwin,  86  111.  479;  Schunck  v.  Oegenseiiiffer,  44  AVis.  369; 
StaU  v.  Live-stock  Ass'n,  16  Neb.  552;  S.  C.  20  N.  W.  Rep.  852. 

It  is  virtually  conceded  by  defendant  in  its  brief  and  argument  that  the 
rules  governing  life  insurance  companies  must  be  applied  to  defendant  but  a 
vigorous  attack  is  made  upon  the  law  of  this  state  upon  the  subject  of  insur- 
ance, and  it  is  claimed  that  the  act  above  referred  to  is  intended  to  crush  out 
organ iziitions  like  defendant,  in  the  interests  of  what  are  usually  termed  the^ 
"old  line"  companies.  It  is  nowhere  suggested  that  the  act  is  unconstitutional, 
nor  that  it  was  not  legally  passed  by  the  legislature.  Such  being  the  case,  we 
cannot  inquire  into  the  propriety  of  the  action  of  the  legislature,  but  must 
accept  and  enforce  the  law  as  we  find  it. 

Since  defendants  have  not  complied  with  the  provisions  of  section  6  of 
chapter  16,  and  sections  7  and  8  of  chapter  43,  of  the  Compiled  Statutes,  (beings 
an  insurance  company  against  accident,)  they  have  no  authority  to  transact 
the  business  in  which  they  are  engaged,  and  judgment  must  be  entered  inr 
accordance  with  the  prayer  of  the  petition. 
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MeMuBTRY  t).  Madison. 

Piled  October  20, 1885. 

1.  Beai>Estat«  Agewt— Compeksation. 

In  an  action  to  recover  for  the  value  of  services  as  agent  in  selling  real  estate,  wTien 
there  is  testimony  tending  to  sliow  tliat  the  plaintitf  rendered  some  service,  but  did 
not  effect  a  sale,  if  the  jury  believe  that  he  rendered  some  service,  an  instruction 
that  he  is  entitled  to  recover  on  a  qvatUum  meruit  is  not  improper. 

1  BaJIB— -GONFLICTINO  InsTROCTIONS. 

Where  there  was  evidence  tending  to  show  that  the  plaintiff  rendered  no  services 
whatever  in  effecting  a  sale  of  real  estate,  an  instruction  to  the  effect  that,  if  the  jury 
should  so  find,  the  i^laintiff  would  not  be  entitled  to  recover,  is  based  upon  evidence 
in  the  case,  and  is  not  inconsistent  with  the  first  instruction. 

Error  from  Lancaster  county. 

/.  A.  Marshall,  for  plaintiff.    Snellinff  &  Talbot,  for  defendant 

Maxwell,  J  This  is  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  certain  commissions  for  the  alleged  sale  of  207  acres  of 
land  near  Lincoln,  in  the  spring  of  1883.  The  answer  of  defendant  admits 
that  lie  was  the  owner  of  the  land  in  question  at  the  time;  states  and  admits 
the  employment  of  the  plaintiff;  but  denies  all  the  other  facts  stated  in  the 
petition.  On  the  trial  of  the  cause  in  the  court  below  the  jury  returned  a 
verdict  for  $10  in  favor  of  the  plaintiff,  upon  which  judgment  was  rendered. 
Prom  tills  judgment  the  cause  comes  to  this  court  by  the  plaintiff  upon  a 
petition  in  error. 

The  testimony  tends  to  show  that  in  February,  1883,  the  defendant,  being 
the  owner  of  207  acres  of  land  a  few  miles  from  Lincoln,  authorized  the  plain- 
tiff to  sell  the  same  for  $6,000,  but  at  the  same  time  reserved  the  right  to  sell 
the  land  himself  if  an  opportunity  offered;  that  about  the  first  of  March, 
1883,  the  defendant,  being  at  the  coal-ofRce  of  Hutchins  &  Hyatt,  in  Lincoln, 
informed  one  McRoberts,  an  employe  of  Hutchins  &  Co.,  that  he  desired  to 
rent  or  sell  his  land,  and  promised  to  compensate  him  if  he  would  find  a  pur- 
chaser. A  few  days  after  this  conversation  McRoberts  and  Mr.  Parker,  the 
father-in-law  of  Mr.  Hutchins,  drove  out  to  the  farm  of  the  defendant,  and 
there  seems  to  have  been  some  conversation  about  renting  the  farm,  but  the 
defendant  stated  that  he  did  not  want  to  rent  it,  but  preferred  to  sell.  These 
persons  informed  Mr.  Hutchins  that  the  land  was  for  sale,  and  seem  to  have 
induced  him  to  examine  the  farm  with  a  view  to  purchasing  the  same. 
When  Hutchins  was  ready  to  drive  out  to  the  defendant's  farm,  he  called  at 
the  plaintiff's  office  and  inquired  for  land  for  sale  in  the  direction  in  which 
he  was  going.  The  plaintiff  informed  him  that  the  defendant's  land  was  for 
sale,  also  a  farm  near  Raymond,  and  perhaps  other  lands.  Hutchins,  after 
several  visits  to  the  farm,  completed  the  purchase  with  the  defendant  for  the 
sum  of  $5,500.  There  is  some  testimony  of  not  a  very  satisfactory  character 
tiiat  the  plaintiff  was  the  means  of  inducing  the  defendant  to  abate  the  price 
asked  for  the  land  somewhat,  and  of  persuading  Hutchins  to  pay  a  greater 
price  than  he  at  first  offered,  thereby  effecting  a  sale.  But  this  is  denied.  The 
testimony  of  Mr.  Hutchins  upon  that  point  is  as  follows: 

''What  did  McMurtrydoon  that  occasion;  did  he  simply  give  you  thenum« 
bers  of  the  farm  around  there?''  *'Yes;  I  think  probably  he  gave  me  the 
numbers.  I  remember  that  he  gave  me  the  numbers  of  the  lands."  Court. 
"Did  he  give  you  the  price  on  this  Madison  county  farm?"  "Yes."  "AVith 
other  farms  also ?"  "  Yes. "  "  Do  you  remember  w  hat  the  price  was  that  he  gave 
you?"  "He  told  me  it  could  be  bought  for  twenty-five  dollars  an  acre."  "Did 
you  consummate  the  trade  this  time  that  you  went  up  there  or  subsequently  ?" 
"After."  "You  did  not  trade  with  him  at  that  time?"  Answer.  "No,  sir.'» 
"After  you  had  looked  at  the  farm  and  It  suited  you,  then  you  began  to  ne- 
gotiatewith  Madison  for  the  use  of  it?"    A.  "Yes."     "Whendid  you  finally 
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complete  this  sale,  do  you  remember?"  A.  "Along  in  March  sometime." 
"Was  that  all  that  McMurtry  did,  simply  gave  fou  the  numbers  of  this  land 
and  the  price,  when  you  went  over  to  ask  him  about  other  lands?"  "Tliat  is 
all  that  I  recollect  of.  I  do  not  remember  all  the  conversation.  I  did  not 
stop  but  a  moment. " 

On  cross-examination,  in  answer  to  a  question  in  regard  to  telephone  mes« 
sage  to  the  plaintilf,  he  stated:  "I  asked  him  if  I  was  right  in  the  price  hd 
gave  me  on  that  place.    TJiat  was  my  object  in  telephoning  him." 

Tlie  testimony  clearly  shows  that  the  plaintiff  did  not  procure  the  purchaser, 
and  that  he  did  not  effect  a  sale.  Tlie  most  that  can  be  claimed  is  that  he^ 
acted  as  intermediary  in  carrying  propositions  from  one  to  the  other.  The 
plaintiff,  therefore,  in  no  event  would  be  entitled  to  full  compensation  for  the 
sale. 

It  is  claimed  that  the  court  confused  the  jury  by  the  following  instructions* 
which  it  is  claimed  are  inconsistent: 

''Second.  If  you  shall  find  that  defendant  employed  plaintiff  to  assist  in 
the  sale  of  defendant's  farm,  and  the  plaintiff  did  assist  in  the  sale,  evea 
though  plaintiff  did  not  wholly  procure  the  purchaser,  still  if  plaintiff,  at  re- 
quest of  defendant,  assisted  in  procuring  the  sale,  he  is  entitled  to  what  his 
services  are  reasonably  worth,  and  your  verdict  must  be  in  favor  of  the  plain- 
tiff." 

This  is  conceded  by  the  plaintiff  to  be  correct  if  the  jury  should  find  that 
the  plaintiff  was  entitled  to  recover  on  a  quantum  meruit.  And  under  the 
evidence  he  is  entitled  to  recover,  if  at  aU,  only  for  the  actual  services  ren« 
dered  by  him. 

It  is  alleged  that  the  next  instruction  given  is  wholly  inconsistent  with  the 
above.    It  is  as  follows: 

"The  jury  are  instructed  that  if  you  believe  from  the  evidence  that  the  de» 
fendant  employed  the  plaintiff  to  sell  his  farm,  and  to  procure  a  purchaser 
thereof,  and  if  you  further  believe  from  the  evidence  that  the  purchaser, 
Hutchins,  received  his  information  which  led  to  the  purchase  of  said  farm 
from  other  parties  than  the  plaintiff,  and  that  plaintiff  did  not  procure  the 
purchase  of  said  farm,  and  the  sale  thereof,  then  plaintiff  cannot  recover,  and 
you  will  find  for  defendant." 

The  defendant  in  his  evidence  denies  that  the  plaintiff  pei*formed  any  serv* 
ices  for  him  whatever  in  selling  the  farm,  and  in  this  he  is  corroborated  to* 
some  extent  by  the  testimony  of  other  witnesses.  If  the  jury  believe  this  ev- 
idence, and  not  that  on  the  part  of  the  plaintiff,  then  the  plaintiff  would  not 
be  entitled  to  recover.  The  instruction,  therefore,  was  proper,  and  the  plain- 
tiff has  no  cause  of  complaint. 

It  is  apparent  that  substantial  justice  has  been  done,  and  the  judgment  i» 
affirmed.  

McClay  v.  Foxwortht. 
Filed  October  20,  18S5. 

1.  Administrator's  Sale  of  Real  Estatb— Bond. 

An  administrator  who  has  not  personally  given  a  sufficient  bond,  upon  obtain- 
ing a  license  for  the  sale  of  real  estate,  must  execute  a  bond  to  the  judge  of  the  dis- 
trict court,  with  sufficient  sureties,  to  account  for  all  the  proceeds  of  the  sale,  etc. 

2.  Same. 

Where  such  bond  was  not  given  before  the  sale,  held,  that  the  administrator  b» 
required  to  execute  a  bond  with  sufficient  securities  in  double  the  amount  of  money 
to  DC  derived  from  the  sale,  within  20  days,  or  in  case  of  default  that  the  sale  be 
set  aside. 
a.  Same— Guardian  Ad  Litem. 

Tlie  failure  to  appoint  a  guardian  ad  litem  for  minor  heirs  of  an  estate  will  not 
affect  the  validity  of  a  sale  of  real  estate  by  an  administrator  for  the  payment  of 
debts  of  the  estate. 
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Error  from  Lancaster  county. 

Charles  L.  HcUl,  for  plaintiff.    /.  ff,  Foocworthy,  for  defendant. 

Maxwell,  J.  In  February,  1885,  the  defendant  in  error  died  a  petition 
in  the  district  court  of  Lancaster  county,  wherein  lie  alleges  that  on  the 
sixth  day  of  Si^ptember,  18S4,  he  was  duly  appointed  administrator  of  the  es- 
tiite  of  Warren  B.  Dunlap,  deceased,  in  Lanccister  county,  in  this  state,  and 
tliat  he  is  now  duly  and  legally  qualified  Jis  such  administrator;  that  on  the 
eighth  day  of  April,  1883,  Warren  B.  Dunlap  died  intestate,  in  Lancaster 
county,  in  this  state,  "leaving  surviving  him  as  heirs  of  his  estate  Mary  E. 
Dunlap,  his  widow,  and  three  children,  as  follows:  Mabel  Dunlap,  aged  5 
years,  Jno.  Dunlap,  aged  4  years,  and  Maud  Dunlap,  aged  one  year:"  tluit  the 
"deceased  died  seized  in  fee  of  the  following  real  estate,  to- wit:  thenoith  half 
of  the  south-east  quarter  of  section  five,  (5,)  township  nine,  (9,)  r^nge  seven 
(7)  east,  containing  eighty  acres,  in  Lancaster  county,  Nebraska,  and  of  the 
vaiue  of  about  $3,000,  and  also  a  house  and  lot  in  Adams  county,  Illinois, 
of  the  value  of  about  $400,  also  two  notes  and  a  mortgage  in  Adams  county, 
Illinois,  worth  $500,  and  personal  property  of  the  value  of  about  $459,  mak- 
ing the  total  value  of  the  real  and  personal  estate  at  the  time  of  his  death 
about  the  sum  of  $1,859.10:"  that  "said  deceased  at  the  time  of  his  death 
was  indebted  as  follows:  To  E.  T.  Hartley,  as  deferred  payment  on  the  eighty 
acres  of  land  herein  described,  $1,700;  $600  of  which  was  due  March  27, 1884, 
and  $1,100  which  will  be  due  March  27,  1885.  Also  other  debts  in  the  ag- 
gregate about  the  sum  of  $966. " 

There  are  other  allegations  as  to  the  insufficiency  of  the  personal  assets  to 
pay  the  debts  and  the  necessity  for  selling  the  land  in  question,  which  need 
not  be  noticed. 

Tlie  judge  of  the  district  court  made  an  order  that  Mary  B.  Dunlap,  the 
w^idow,  and  Mabel  Dunlap,  Iris  Dunlap,  Maud  Dunlap  and  all  other  persons 
interested  in  said  estate  appear  before  him  at  a  time  and  place  stated,  and 
show  cause  why  a  license  to  sell  said  real  estate  should  not  be  issued.  This 
order  was  duly  published  and  proof  of  publication  filed,  and  at  the  time  set 
for  the  hearing  a  license  was  duly  issued  under  which  the  defendant  in  error 
sold  the  land  to  the  plaintiff  for  the  sum  of  $3,200,  the  amount  due  on  the 
incumbrance  being  the  sum  of  $1,061.50.  The  plaintiff  thereupon  filed  ob- 
jections to  tlie  confirmation  of  the  sale  as  follows: 

^  First.  That  the  administrator  has  not  given  the  bond  to  the  judge  of  this 
court  required  to  be  given  by  section  75  of  chapter  23,  entitled  *  Decedents,'  ** 
etc. 

^Second.  That  no  guardian  ad  litem  has  been  appointed  in  this  case  for  the 
minor  heirs  of  Walter  B.  Dunlap,  deceased,"  etc. 

The  objections  were  overruled,  and  the  sale  confirmed. 

1.  Section  75  of  the  statutes  relating  to  decedents  is  as  follows:  "  When  the 
executor  or  administrator  is  authorized  to  sell  more  than  is  necessary  for  the 
payment  of  debts,  he  shall,  before  the  sale,  give  lx)nd  to  the  judge  of  the  dis- 
trict court,  with  sufiicient  sureties,  to  account  for  all  the  proceeds  of  the  sale 
that  shall  remain  after  the  payment  of  the  debts  and  charges,  and  to  dispose  of 
the  siime  according  to  law;  and  in  all  crises  where  license  is  granted  for  the 
sale  of  real  estate  the  judge  of  the  district  court  may  require  a  further  bond 
from  the  executor  or  administrator  when  he  shall  deem  it  necessary."  Sec- 
tion 119  provides  that  "in  case  of  any  action  relating  to  any  esbite  sold  by  an 
executor,  administrator,  or  guardian,  in  which  an  heir,  or  person  claiming 
under  him,  shall  contest  the  validity  of  the  sale,  it  shall  not  be  avoided  on  ac- 
count of  any  irregularity  in  the  proceeding:  provided  it  shall  appear — Firsts 
that  the  executor,  administrator,  or  guardian  was  licensed  to  make  the  sale  by 
the  district  court  having  jurisdiction;  second,  that  he  gave  a  bond  which 
was  approved  by  the  judge  of  the  district  court,  in  cjise  a  bond  Wiis  required 
upon  granting  license;  thirds  that  he  took  the  oath  prescribed  in  th.s  subdi- 
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vision;  fourth,  that  he  gave  the  notice  of  the  time  and  phtce  of  the  sale,  as 
in  this  subdivision  prescribed;  '^ndjiftk,  tliat  tlie  premises  were  sold  accord- 
ingly, and  the  sale  contirnied  by  the  court,  and  that  they  were  lield  by  one 
who  purcluxsed  tlieiii  in  good  faith." 

The  testimony  tends  to  show  that  the  widow  and  minor  Iieira  are  residents 
of  Illinois;  that  an  administrator  was  appointed  in  that  state;  that  the  sum 
of  6800  of  the  personal  properly  was  awarded  to  tlie  widow  presumably  under 
the  statute  of  Illinois,  but  tliat  fact  is  not  mjide  to  appear.  It  is  proved,  how- 
ever, tliat  $800  was  set  apart  for  her  use,  and  that  tlie  remainder  is  entirely 
inadequate  to  pay  the  debts  and  costs  of  administration.  This  being  the  case, 
tlie  necessity  for  a  sale  of  the  land  in  question  is  clearly  established.  The  rec- 
ord, however,  fails  to  show  that  Fox  worthy  has  given  a  bond  as  administrator 
of  said  estate.  It  is  admitted  by  implication  that  he  has  not.  Tiie  bond  of 
the  administrator  in  Illinois  is  no  security  for  the  funds  that  may  come  into 
the  hands  of  Foxworthy  by  virtue  of  this  sale.  Courts  and  judges  should  in 
all  cases  require  adequate  security  for  the  funds  derived  from  a  sale  of  the 
property  of  a  decedent  in  order  that  such  funds  may  be  properly  accounted  for, 
and  no  license  for  the  sale  of  real  estate  should  be  issued  except  upon  condi- 
tion that  abundant  security  be  given.  The  court,  therefore,  erred  in  not  re- 
quiring Foxw(Tthy  to  give  a  bond,  with  sufficient  sureties,  conditioned  as  re- 
quired by  statute. 

2,  The  failure  to  appoint  a  guardian  ad  litem  for  the  minor  heirs  of  said 
estate  is  npt  available  as  an  objection.  A  proceeding  under  the  sUitute  to  sell 
real  estate  of  the  deceased  for  the  payment  of  debts  against  the  estate  is  not, 
strictly  speaking,  an  action.  It  is  purely  a  proceeding  in  rem,  where  the  prin- 
cipal questions  involved  are  the  amount  of  debts  outstanding  against  the  es- 
tate, the  amount  of  personal  property  available  for  the  paymf*nt  of  the  debts, 
and  the  necessity  to  sell  tlie  land  for  which  license  is  sought  for  the  payment 
of  the  same.  The  proceeding  is  not  adversary  in  its  character  in  the  sense  in 
which  the  term  is  used  in  an  action,  as  only  so  much  of  the  estate  descends  to 
the  heirs  as  exists  after  the  payment  of  the  debts.  The  notice  is  to  be  given 
to  the  heirs,  and  all  pei*sons  interested  in  the  estate.  If  the  reasons  assigned 
by  the  petitioner  to  obtain  a  license  are  unfounded  or  insufficient  or  untrue, 
it  is  presumed  that  some  one  interested  in  the  estate  will  make  these  facts  ap- 
pear, or  that  the  judge  will  refuse  to  grant  the  necessary  authority.  No  guard- 
ian ad  litem t  however,  is  necessary.  In  this  case  the  land  in  question  seems 
to  have  been  sold  for  its  full  value,  and  the  purchaser  is  entitled  to  protection. 
The  defendant  has  leave  within  20  days  to  file  a  bond  in  double  the  amount 
of  money  that  will  come  into  his  hands,  with  sureties  to  be  approved  by  the 
judge  of  the  district  court,  and  conditioned,  as  required  by  law,  to  account  for 
fun3s  derived  from  said  sale;  and  upon  condition  that  such  bond  is  given  and 
approve<l  within  the  time  state<l,  the  sale  is  confirmed,  otherwise  the  order 
confirming  the  sale  will  be  reversed,  and  the  sale  set  aside.  Judgment  ac- 
cordingly. 


Gregory  c.  Tingley. 

Filed  October  20,  1885. 

,  Heal  Estate— Misbkscript ion  in  Pleading— Amendment. 

Where  real  critatu  in  an  addition  to  a  city  wa-^  describcMl  as  lots  11  and  12,  in  block 
10.  ofL.'s  addition  to  Lincoln,  the  block  not  being  platted,  and  a  furtluT  description 
by  melt's  and  bounds,  in  which  the  ]»roperty  is  not  actually  described,  it  is  not  er- 
ror for  the  court  to  permit  the  petition  to  be  amended  to  contain  a  correct  descrip- 
tion of  property,  and  amend  the  decree  accordingly. 

Judicial  Sale — Purchaser— Payment. 

A  i>arty,  by  j>urc-has  ng  real  estate  at  a  judicial  sale,  subjects  himself  to  the  jnria- 
dictiou  of  the  court,  (Phillips  wDawlcy,  1  Neb.  320,)  and  the  court,  in  a  proper  case^ 
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may  compel  him  to  complete  his  purchase  by  tlie  payment  of  the  money.    Lant- 
difwn  V.  Ktderton^  14  Ves.  512 ;  Ejcecutora  of  Brasher  v.  OortlandL^  2  Jolins.  Ch.  505. 
3.  Sam K— Contempt. 

Where  a  purchaser  had  given  his  check  ona  pai*ticularbank,  payable  on  the  con- 
firiiiatit)n  o(  the  sale,  and  alter  the  sale  was  confirmed  stop])ed  jiayment  on  the 
check,  and  n'fiLsed  to  receive  tiie  deed  and  pay  the  purchase  price,  tliereupon  a  mo- 
tiuii,  supjMjrted  by  alUdavits,  was  filed  to  require  the  purciiaser  to  j)ay  the  money, 
and  an  order,  after  due  notice,  was  entered  theron  requiring  hiin  to  pay  the  money 
in  3U  days ;  held,  proper  practice.  The  court  may  proceed  summarily  against  the 
purch&ier,  and  the  officer  is  not  required  to  bring  an  action,  though  he  may  do  so. 

Appeal  from  Lancaster  county. 

/  a.  Greyory,  for  plaintilfs. 

ir.  /.  Lamb  J  Ryan  Bros.,  and  /.  R.  Webster,  tor  defendants. 

Maxwell,  J.  In  November,  1882,  a  decree  of  foreclosure  and  sale  was 
render<?d  in  the  district  court  of  Lancaster  county  against  lots  11  and  12,  in 
Mock  10,  in  Lavender's  addition  to  Lincoln;  the  plaintiffs,  and  others  having 
an  interest  in  said  lots,  l^ing  made  parties.  That  part  of  Lavender's  addition 
was  not  platted,  and  after  the  description  by  lots  was  a  further  description  by 
boundaries  in  the  decree,  as  follows:  *' Beginning  at  a  point  300  feet  east  of 
the  south-east  corner  of  block  (94)  ninety-four,  in  the  city  of  Lincoln,  and 
running  thence  east  one  hundred  feet;  thence  south  one  hundred  and  forty- 
two  feet;  thence  west  one  hundred  feet;  thence  north  one  hundred  and  forty- 
two  feet  to  the  place  of  beginning."  The  decree  was  rendered  on  the  elev- 
enth of  November,  1882.  On  the  fifteenth  of  that  month  Tingley  and  Hart- 
ley, two  of  the  lien  holders,  filed  a  motion  to  amend  the  petition  by  correct- 
ing the  description  above  given  by  inserting  the  word  "north"  where  the 
word  "south"  occurs,  a  correct  description  being  set  out.  The  motion  was  sus- 
tained, and  on  the  eighteenth  of  that  month  an  amended  petition  was  filed,  in 
which  the  description  is  correctly  given.  To  this  amended  petition  Greg- 
ory and  wife  filed  a  plea  in  abatement.  The  case  was  then  appealed  to  this 
court,  the  opinion  being  reported  in  15  Neb.  256,  and  18  N.  W.  Rep.  38. 
After  the  case  was  remanded  to  the  district  court  the  decree  was  amended  to 
conform  to  the  petition.  No  objection  seems  to  have  been  made  to  this  mod- 
itication  of  the  decree;  but,  a  sale  being  about  to  take  place  under  thedeci'ee, 
the  plaintiffs  brought  an  action  to  enjoin  the  sale;  the  principal  ground  for  re* 
lief  l>eing  that  the  court  had  no  authority  to  amend  the  decree,  and  therefore 
the  sale  was  unauthorized.  The  court  below  found  the  issues  in  favor  of  the 
defendants,  and  dismissed  the  action. 

From  the  facts  above  stated  it  will  be  seen  that  there  is  no  equity  in  the 
bill.  Lots  11  and  12,  in  block  10,  in  Lavender's  addition  to  Lincoln  were  the 
property  upon  which  Kellogg  had  his  lien,  and  the  mistake  in  the  additional 
description  seems  to  have  misled  no  one.  It  certainly  was  tlie  right  of  the 
lienholders  to  have  the  description  corrected  to  conform  to  the  facts,  so  that 
there  would  be  no  impediment  to  a  sale  of  the  property  for  the  highest  price 
possible  to  be  obtained;  and  a  party  who,  like  the  plaintiffs,  purchased  with 
notice  of  the  facts  has  no  cause  of  comphiint  on  that  ground.  The  injunc- 
tion, therefore,  was  properly  dissolved. 

Upon  the  dissolution  of  the  injunction  the  real  estate  in  question  was  sold 
under  the  decree.  The  plaintiffs  filed  objections  to  the  confirmation  of  the 
sale,  which  were  overruled.  These  objections  are  substantially  the  same  as 
those  upon  which  the  injunction  was  sought,  and  were  properly  overruled. 
Valid  objections  to  the  sale  did  exist,  such  as  the  failure  to  advertise  said 
property  at  least  30  days  before  the  day  of  sale,  {Lawson  v.  Gibson,  24  N.  W. 
Rep.  447;)  but  they  were  not  made  in' the  court  below  and  cannot  be  consid- 
ered here.     The  objections,  therefore,  were  properly  overruled. 

The  real  estate  in  controversy  was  sold  under  the  order  of  sale  to  J.  H. 
McMurtry,  for  the  sum  of  $3,250.  McMurtry  gave  the  sheriff  a  check  on  the 
Capitol  National  Bank  of  Lincoln,  payable,  iis  sworn  to  by  the  sheriff,  on  the 
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conflrmation  of  the  sale.  The  attorney  for  McMurtry,  however,  files  an  af- 
fidavit that  "the  check  was  not  payable  until  it  should  be  determined  tliat 
goo  I  title  would  be  assured  to  him  as  the  result  of  such  sale."  Upon  the 
contirmution  of  the  sale  the  sheriff  deposited  the  check  in  the  First  National 
Bank  of  Lincoln,  and  afterwards  paid  Tingley  and  Hartley  the  amount  due 
on  their  respective  decrees  out  of  the  funds  so  received.  Afterwards  Mc- 
Murtry stopped  payment  on  the  check.  The  attorneys  for  tlie  sheriff  there- 
upon liled  a  motion,  supported  by  affidavits,  to  require  McMurtry  to  pay  the 
amount  of  said  bid  into  court.  Certain  counter-affidavits  were  tiled,  wliich 
need  not  be  here  considered.  On  the  hearing  of  the  motion  tlie  court  made 
an  order  that  said  purchaser  pay  the  sum  of  $3,250  into  court  within  30  days. 
This  order  is  now  assigned  for  error. 

The  power  of  a  court  of  equity  to  compel  a  purchaser  to  complete  his  pur- 
chase was  frequently  exercised  under  the  former  chancery  practice.  Thus,  in 
Executors  of  Brasher  v.  Cortlandt,  2  Johns.  Ch.  505,  a  tract  of  land  was  sold 
under  a  decree  to  one  Clay  for  the  sum  of  816,000,  who  paid  $50  as  a  deposit. 
The  sale  was  confirmed,  and  the  master  directed  to  make  a  deed  to  the  purchaser 
and  receive  the  purchase  money.  The  master  thereupon  tendered  a  deed  to  the 
purchaser,  who  refused  to  pay  the  purchase  price  and  receive  the  deed.  An  or- 
der was  thereupon  entered,  requiring  him  to  complete  his  purchase  by  the  pay- 
ment of  the  purchase  money  with  interest,  or  show  cause  by  a  day  named  wiiy 
an  attachment  should  not  issue  against  him.  The  principal  ground  of  defense 
was  that  an  appeal  had  been  taken  which  would  arrest  all  the  proceedings.  In 
delivering  the  opinion  the  chancellors  said:  "The  purchaser  ought  in  this 
case  to  be  compelled  to  complete  his  purchase.  Such  an  order  was  made  in 
the  case  of  Lansdoum  v.  Blderton,  14  Ves.  512,  and  several  cases  of  the  like  kind 
in  the  court  of  exchequer  were  there  referred  to.  The  lord  chancellor  in  that 
case  ordered  the  purchaser  to  pay  his  purchase  money  within  a  fortnight  or 
stand  committed;  and  he  observed  that  a  purchaser  could  not  be  permitted  to 
baffle  the  court  *  *  ♦  I  do  not  mean  at  present  to  lay  down  any  general 
rule  on  the  subject  of  coercing  a  purchaser  by  attachment;  but  I  ought  not 
to  hesitate,  under  the  circumstances  of  this  case,  and  I  have  no  doubt  the 
court,  in  its  discretion,  may  do  it  in  every  case  where  the  previous  conditions 
of  the  sale  have  not  given  the  purchaser  an  alternative.  Here  it  has  become 
necessary  in  order  to  give  due  effect  to  the  authority  and  process  of  the  courts 
and  to  preserve  them  from  being  treated  with  contempt." 

In  Jackson  v.  Edwards,  7  Paige,  887,  it  was  held  that  the  court  will  not 
give  a  purchaser  at  a  master^s  sale  the  benefit  of  his  purchase  where  he  neg- 
lects to  comply  with  the  terms  of  sale  within  a  reasonable  time,  if  a  resale  is 
deemed  more  beneficial  to  the  parties.  These  powers  are  retained  under  the 
Code.  A  party,  by  purchasing  at  a  judicial  sale,  subjects  himself  to  the  juris- 
diction of  the  court,  {Phillips  v.  Dawley,  1  Neb.  320,)  and  he  may  appear  be- 
fore the  court  at  any  time  before  the  confirmation  of  the  sale  and  ask  to  be 
discharged  from  the  same,  and  where  there  is  a  fatal  defect  in  the  title  or 
proceedings  which  cannot  be  cured  by  amendment,  the  court  may  discharge 
him  and  order  a  return  of  the  deposit  or  purchase  money.  Owen  v.  Foulks^ 
9  Ves.  348;  Mom's  v.  Mowatt,  2  Paige,  586.  The  objections,  however,  must 
be  made  before  the  conflrmation  of  the  sale.  There  may  be  special  circum- 
stances, as  in  Frasher  v.  Ingham,  4  Neb.  531,  where  a  sale  may  be  set  aside 
after  confirmation;  but  the  question  does  not  arise  in  this  case,  and  need  not 
be  considered.  The  purchaser  in  this  case  knew  substantially  all  the  facts 
relating  to  the  title  of  the  property  at  the  time  of  the  sale.  His  check  was 
drawn,  to  be  paid  on  the  confirmation  of  the  sale,  thus  giving  him  the  use 
of  the  money  until  that  time.  This  provision  was  in  his  favor,  and  upon  the 
confirmation  being  made  the  officer  was  entitled  to  the  amount  of  the  check. 
The  fact  that  a  purchaser  makes  no  objection  to  the  sale,  as  in  this  case,  until 
after  it  is  confirmed,  and  then  refuses  to  pay  the  purchase  price  because  the 
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officer  will  not  guaranty  a  good  title  to  the  property,  indicates  bad  faith  on 
his  part,  and  an  effort  to  impede  the  administration  of  the  law.'  The  court 
requires  good  faith  on  the  part  of  the  bidders,  and  in  a  proper  case  will  require 
the  purchaser  to  complete  his  purchjise  by  tlie  payment  of  tlie  money.  This 
may  be  done  by  action,  as  all  the  remedies  known  to  the  law  are  open  to  the 
oflacer;  but  the  summary  remedy  is  by  motion,  on  notice  to  the  purchaser, 
and  that  was  the  course  pursued  in  this  case.  The  court  will  protect  its  offi- 
cers as  far  as  possible  from  loss  or  damage  in  the  faithful  performance  of 
their  duties;  and  as  the  officer  in  this  case,  after  the  confirmation  of  tlie  sale, 
without  objection,  and  relying  upon  the  purchaser's  check,  paid  the  amounts 
due  to  Tingiey  and  Hartley,  justice  requires  that  he  be  protected. 

It  is  very  clear  that  justice  has  been  done»  and  the  judgment  of  the  court 
below  is  in  all  things  affirmed. 


State  ex  reh  Grady  t).  Commissioners  Lincoln  CJo. 

Filed  October  21,  1886. 
1.  CorNTT  Board— Powers. 

Counties  and  county  boards  can  only  exercise  such  powers  as  are  expressly  granted 
by  statute,  and  such  grant  of  power  must  be  strictly  construed, 
t.  Same — Bonds  fob  EREcriifG  Jail. 

Under  the  provision  of  the  law  of  1879,  now  in  force,  county  commissioners  have 
no  authority  to  issue  county  bonds  for  the  purpose  of  raising  money  to  build  a 
jail,  and  a  vote  of  tiie  people  of  the  county  instructing  them  to  issue  such  bonds 
will  confer  no  authority  so  to  do. 

Mandamus.  • 

8nelUng  A  Talhott^  for  plaintiff.     Hinman  A  NeshitU  for  defendant. 

Beese,  J.  The  question  presented  for  decision  in  this  case  is  whether  or 
not  counties  have  authority  to  borrow  money  by  the  issuance  of  bonds  for  the 
purpose  of  constructing  a  county  jail.  It  is  well  settled  in  this  state  that 
counties  have  no  inherent  power,  and  their  commissioners  or  agents  acting 
for  them  have  only  such  powers,  generally,  as  are  especially  granted  to  them 
by  statute,  or. such  as  are  incidentally  necessary  to  carry  into  effect  those 
which  are  granted.  Hallenheck  v.  Hahn,  2  Neb.  397;  Sioilx  City  &  P.  R.  Co. 
V.  Washington  Co.^  3  Neb.  42;  Sexson  v.  Kelley,  Id.  107;  People  v.  CommiS" 
Honers  ofBuffalo  Co.,  4  Neb.  157;  Hamlin  v.  Meadville,  6  Neb.  233;  State 
V.  Buffalo  Co.,  Id.  4t;0;  McCann  v.  Otoe  Co.,  9  Neb  831;  S.  C.  2  N.  W.  Rep. 
707;  Walsh  v.  Rogers,  15  Neb.  311 ;  S.  0. 18  N.  W.  Rep.  135.  And  the  grant 
of  power  must  be  strictly  construed.  Siotix  City  &  F.  R,  Co,  v.  Washington 
Co.,  supra;  Commissioners  Hamilton  Co.  v.  Mighds,  7  Ohio  St.  115;  Tread- 
toell  V  Commissioners,  11  Ohio  St.  190. 

In  Hamlin  v.  Meadville,  supra.  Judge  Maxwell,  in  writing  the  opinion 
of  the  court,  says:  "  Whatever  may  be  the  rule  as  to  municipal  corporations^ 
counties  have  no  authority  at  common  law  to  issue  bonds.  They  are  quasi 
corporations — mere  governing  agencies — charged  with  certain  objects  of  nec- 
essary local  administration.  The  power  to  issue  commercial  paper  must  be 
conferred  by  statute;  and  such  power  must  be  exercised  in  the  manner  pre- 
scribed.   *    *    *" 

There  being  no  question,  then,  upon  the  necessity  of  the  grant  of  power 
before  authority  exists,  it  is  only  necessary  to  examine  the  statute,  and  ascer- 
tain whether  the  grant  has  been  made. 

Defendants  insist  that  the  second  subdivision  of  sections  25  and  26  to  31, 
inclusive,  of  chapter  18  of  the  Compiled  Statutes  gives  the  autliority  to  them 
to  issue  tlie  bonds.  The  second  clause  of  section  25  provides  that  it  shall  be 
the  duty  of  the  county  board  of  each  county  "to  erect  or  otherwise  provide, 
when  necessary,  and  the  finances  of  the  county  will  justify  it,  and  keep  in  re- 
pair a  suitable  court-house,  jail,  and  other  necessary  county  buildings,  and  to 
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provide  suitable  rooms  and  offices  for  the  accommodation  of  the  several  courts 
<>t  record,  the  county  board  clerk,  treasurer,  sheriff,  clerk  of  the  district  court, 
and  county  superintendent,  and  to  provide  suitable  furniture  tlierefor.  But 
no  appropriation  exceeding  tifteen  hundred  dollars  shall  be  made  for  the  erec- 
tion of  any  county  buildings  without  first  submitting  the  proposition  to  a 
vote  of  the  people  of  the  county  at  a  general  election,  and  the  same  is  ordered 
by  t  wo-tliirils  of  the  legal  voters  voting  thereon. "  The  other  sections  referred 
to  are  as  follows: 

"Sec.  26.  Whenever  the  county  board  shall  deem  it  necessary  to  assess  taxes, 
the  aggregate  of  which  shall  exceed  the  rate  of  one  dollar  and  fifty  cents  per 
one  hundred  dollars  valuation  of  the  county,  except  when  such  excess  is  to 
be  used  for  the  payment  of  indebtedness  existing  at  the  adoption  of  the  con- 
stitution, the  county  board  may,  by  an  order  entered  of  record,  set  forth  sub- 
stantisifly  the  amount  of  such  excess  required,  and  the  purpose  for  which  the 
same  will  be  required;  and  if  for  the  payment  of  interest  or  principal,  or  lK)th, 
upon  bonds,  shall  in  a  general  way  designate  the  bonds  and  specify  the  num- 
ber of  years  such  excess  will  require  to  be  levied,  and  provide  for  the  submis- 
sion of  the  question  of  assessing  the  additional  rate  required  to  a  vote  of  the 
people  of  the  county  at  the  next  election  for  county  officers  after  the  adoption 
of  the  resolution.  If  the  proposition  for  such  additional  tax  be  carried,  the 
same  shall  be  paid  an  money  and  in  no  other  manner. 

"Sec.  27.  The  mode  of  submitting  questions  to  the  people  for  any  purpose 
antliorized  by  law  shall  be  as  follows:  The  wliole  question,  including  the 
sum  desired  to  be  raised,  or  the  amount  of  tax  desired  to  be  levied,  or  the  rate 
per  annum,  and  the  wliole  regulation,  including  the  time  of  its  talking  effect 
or  having  operation,  if  it  be  of  a  nature  to  be  set  forth, *and  the  penalty  of  its 
violation,  if  there  be  one,  is  to  be  published  for  four  weeks  in  some  newspaper 
published  in  the  county.  If  there  be  no  such  newspaper,  the  publication  must 
he  made  by  being  posted  up  in  at  least  one  of  the  most  public  places  in  each 
election  precinct  in  the  county;  and  in  all  cases  the  notices  shall  name  the 
time  wlien  such  question  will  be  voted  upon  and  the  form  in  which  the  ques- 
tion s])all  be  taken,  and  a  copy  of  the  question  submitted  shall  be  posted  up  at 
each  place  of  voting  during  the  day  of  the  election. 

"Sec.  28.  When  the  question  submitted  involves  the  borrowing  or  expend- 
iture of  money,  or  issuance  of  bonds,  the  proposition  of  the  question  must  be 
accompanied  by  a  provision  to  levy  a  tax  annually  for  the  payment  of  inter- 
est, if  any,  thereof,  and  no  vote  adopting  the  question  proposed  shall  be  valid 
unless  it  likewise  adopt  the  amount  of  tax  to  be  levied  to  meet  the  liability 
incurred. 

"Sec.  29.  At  the  time  specified  in  such  notice,  a  vote  of  the  qualified  electors 
shall  be  taken  in  each  precinct,  at  the  place  designated  in  such  notice.  Tlie 
votes  shall  be  received  and  returns  thereof  made  and  the  same  shall  be  can- 
vassed by  the  same  officers  and  in  the  same  manner  as  required  at  each  gen- 
eral election. 

"Sec.  30»  If  it  appears  that  two-thirds  of  the  votes  cast  are  in  favor  of  the 
proposition,  and  the  requirements  of  the  law  have  been  fully  complied  with, 
the  same  shall  be  entered  at  large  by  the  county  board  upon  the  book  contain- 
ing the  record  of  tlieir  proceedings,  and  they  shall  then  have  power  to  levy 
and  collect  the  special  tax  in  the  same  manner  that  the  other  county  taxes  are 
collected.  Propositions  thus  acted  upon  cannot  be  reversed  by  the  county 
board. 

"Sec.  81.  Money  raised  by  the  county  board  in  pursuance  of  the  provisions 
of  the  preceding  sections  of  this  act  is  specially  appropriated  and  constituted 
a  fund,  distinct  from  all  others,  in  the  hands  of  the  county  treasurer,  until 
the  obligation  assumed  be  discharged." 

It  could  serve  no  good  purpose  to  enter  into  an  analysis  of  these  sections. 
It  is  enough  to  say  that  nowhere  is  the  authority  given  as  claimed  by  defend- 
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ants.  While  it  is  true  that  by  section  25  it  is  made  the  duty  of  the  commis- 
Bionere  to  provide  a  county  jufj,  yel  this  duty  is  made  to  depend  upon  tlie  fact 
that  the  '*tinances  of  the  county  will  justify  it.*'  It  is  contemplated  tiiat  if 
the  money  is  in  tlje  treasury  it  may  be  appropriated  for  tiiat  purpose.  But 
no  appropriation  exceeding  $1,500  sliall  be  made  without  being  authorized 
by  a  vote  of  the  people. 

It  might  and  doubtless  would  be  proper  for  the  commissioners,  after  hav- 
ing miule  the  proper  estimate,  to  levy  a  tax  upon  the  taxable  property  of  the 
county  sufficient  to  increase  the  funds  of  the  county  sulHciently  for  tlie  appro- 
priation to  be  made;  or,  in  case  tliat  would  exceed  the  constitutional  limits 
the  levy  might  be  increased,  by  the  authority  of  the  vote  of  tlie  people,  to  an 
amount  sntlicient  for  the  purpose.  But  no  authority  is  given  anywhere  to* 
borrow  the  money  by  the  issuance  of  bonds. 

It  is  contended  that  this  question  has  been  decided  in  favor  of  the  position 
of  defendant  by  this  court  in  Burltngton  cfe  M,  R,  Co.  v.  Clay  Co.,  13  Neb. 
357;  S.  C.  1-i  N.  W.  Rep.  628.  But  we  cannot  so  hold.  It  is  true,  it  was  de- 
cided in  that  case  that  **the  authority  conferred  upon  the  county  commission- 
ers, when  funds  are  needed  to  aid  in  the  construction  of  county  buildings,  is 
to  bonruw  money  for  a  speciflc  purpose  upon  the  credit  of  the  county."  But 
it  will  not  do  to  lose  sight  of  the  fact  that  at  that  time  there  was  an  act  of 
the  legislature  in  force  expressly  giving  that  power.  This  autliority  was 
conferred  by  the  fourth  clause  of  section  14  of  tlie  act  of  February  27, 1873, 
which  provided  that  the  board  of  county  commissioners  should  have  power 
to  "apportion  and  order  the  levying  of  taxes  as  provided  by  law,  and  to  bor^ 
row,  upon  the  credit  of  the  county,  a  sum  sufficient  for  the  erection  of  county 
buildings,"  etc  Gen.  St.  234.  This  power  was  swept  away  by  the  repeal  of 
the  law  in  1879,  when  our  present  law  cimcerning  "counties  and  county  offi- 
cers" was  enacted.  We  therefore  hold  that  the  bonds  issued  by  the  defend- 
ants are  void,  and  they  should  be  destroyed. 

No  objection  is  made  upon  the  ground  that  mandamus  is  not  the  proper 
remedy  in  this  case.  A  writ  of  mandamus  is  therefore  awarded  as  pruyed 
for.    Judgment  accordingly. 

Parmalee  t>.  Conn. 
Filed  October  21,  1885. 

L  SCIKTILLA  OF  EtIDENCS. 

The  verdict  of  a  jury  npon  questions  of  fact,  where  the  testimony  is  conflicting^ 
will  not  be  set  aside  unless  clearly  wrong, 
fl.  Bamb. 

So,  where  one  of  the  questions  involved  in  a  cause  submitted  to  the  jury  was 
whether  or  not  a  partiiewhip  relation  existed  between  the  parties  to  the  suit,  and 
upon  the  facta  stated  by  some  of  the  witnesses  the  jurv  could  find  that  a  partner- 
ship did  not  exist,  and  they  so  found,  such  findin>^  will  not  be  molested.  And  the 
same  rule  will  be  applied  to  all  cases  where  there  is  conflicting  testimony  upon 
material  or  vital  points  in  the  case. 

Error  from  Cass  county. 

A.  Beeson  and  Sam.  M,  Chapman,  for  plaintiff.  Crites  ds  Ramsey,  for  de- 
fendant. 

Reisbe,  J.  There  is  but  one  error  assigned  in  the  petition  in  error,  which 
is  that  "the  court  erred  in  overruling  the  motion  for  a  new  trial;"  and,  as 
said  in  ThraUkill  v.  Daily,  16  Neb.  115,  S.  C.  19  N.  W.  Hep.  595,  "it  may  be 
considered,  therefore,  that  the  easels  before  this  court  ratlier  on  general  prin- 
dples."  There  are  two  principal  questions  in  the  case,  which  are, — Firat,  that 
a  partnership  existed  between  plaintiff  in  error  and  defendant  in  error;  and, 
second,  that  the  set-off  pleaded  by  defendant  in  error  was  barred  by  the  statute 
of  limitations  at  the  time  the  answer  containing  it  was  filed.  Both  of  these 
questions  were  presented  to  the  Jury  by  the  instructions  of  the  court,  and,  as 
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no  complaint  is  made  as  to  these,  it  must  be  taken  for  granted  that  they 
stated  the  law  correctly. 

The  testimony  of  the  witnesses  upon  the  subject  of  the  terms  of  the  con- 
tract was  conflicting;  defendant  in  error  testifying  that  plaintiff  in  error  said 
to  liim  that  he,  plaintiff  in  error,  had  purchiised  40  acres  of  timbered  land  for 
6530.  and  proposed  that  if  defendant  in  error  would  oversee  and  attend  to  the 
cutting,  hauling,  and  marketing  the  wood,  that  after  all  expenses  were  paid, 
including  what  he  paid  for  the  land,  he  would  give  defendant  in  error  one- 
half  of  the  balance,  which  defendant  in  error  agreed  to  do.  Plaintiff  in 
error  testilled  that  he  and  defendant  in  error  undertook  the  cutting  of  the 
wood  off  and  marketing  it  and  divide  whatever  was  made  out  of  it.  The 
court  instructed  the  jury  in  substance  that  if  they  found  that  plaintiff  in 
error  was  the  owner  of  the  timber,  and  employed  defendant  in  error  to  super- 
intend the  cutting,  hauling,  and  marketing  of  the  same,  and  agreed  to  pay 
him  for  his  services  in  that  belialf  one-half  of  the  proceeds  of  the  woo<l  which 
should  remain  after  all  the  disbursements  and  expenses  incurred  in  such  cut- 
ting, hauling,  and  marketing  were  paid,  such  facts  would  not  constitute  a 
partnership  between  the  parties. 

Assuming  that  the  facts  as  testified  to  by  plaintiff  in  error  would  consti- 
tute a  partnership,  it  must  be  conceded  that  the  facts  as  testiiieil  to  by  defend- 
ant in  error  would  not.  This  question  of  fact  as  to  which  of  the  witnesses 
was  correct  was  a  question  which  it  was  the  peculiar  province  of  the  jury  to 
determine,  and  witli  their  finding  we  must  be  coutent.  It  appears  that  as 
the  work  was  being  done  and  the  wood  sold,  the  parties  would  pay  to  each 
other  certain  sums  of  money  as  a  part  of  the  proceeds,  but  without  much  for- 
mality in  the  way  of  keeping  books  of  account,  and  at  the  close  there  was 
some  wood,  posts,  etc.,  left  on  hand.  It  was  testified  by  defendant  in  error 
that  in  the  spring  of  18^0.  and  within  four  years  prior  to  the  filing  of  the 
answer,  plaintiff  in  error  sold  some  of  the  wood  and  paid  defendant  in  error 
one-half  of  the  proceeds.  This  is  not  denied  by  plaintiff  in  error,  but  he  tes- 
tified that  it  was  likely  true  that  there  were  some  *Uittleodds  and  ends  around'' 
owing  to  them  for  wood,  and  that  as  it  was  collected  he  would  pay  to  de- 
fendant in  error.  If  there  was  no  partnership,  and  if,  as  testified  by  defend- 
ant in  error,  there  was  a  large  amount  of  money  due  him  for  his  services  in 
handling  and  disposing  of  the  wood,  then  it  is  clear  that  the  statute  of  limi- 
tations did  not  commence  to  run  until  his  services  were  rendered  and  the 
wood  disposed  of.  This  being  true,  the  jury  were  justified  in  finding  the  set- 
off not  to  be  barred  by  the  statute.  Many  cases  occur  where  the  verdicts  of  a 
jury  on  questions  of  fact  are  not  entirely  satisfactory  to  the  court,  and  this 
seems  to  be  sucli  an  one,  but  the  court  must  not  invade  nor  intrude  upon  the 
domain  of  juries  as  triers  of  facts  submitted  to  them,  unless  the  verdict  is 
clairly  and  manifestly  wrong.  Such  being  the  law,  the  verdict  must  stand. 
The  judgment  of  the  district  court  is  aflirmed. 


BrmLiNGTON  &  M.  B.  B.  Go.  v.  Chicago  Lumber  Ca 

Filed  October  21,  1885. 

1*  GaBXISHMKWT — PrACTICB— JUDOMENT. 

In  proceedings  in  garnishment  after  jndgnient,  under  section  249  of  the  Civil 
Code,  if  it  is  found  that  the  garnishee  is  indebted  to  tlie  execution  defendant,  the 
order  of  the  court  should  be  that  the  garnishee  pay  the  amount  found  due.  If  the 
order  is  not  complied  with  it  maybe  enforced  by  execution,  as  in  cases  where  an 
ordinary  judgment  is  rendered. 

2.  Same — Appellate  Court. 

Where  a  garnishee,  prior  to  the  time  when  it  is  required  to  answer  as  to  its  in- 
debtedness,  fllea  an  answer  as  in  an  ordinary  action,  and,  issue  being  joined  thereoDi 
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a  trial  is  had  and  other  witnesses  are  examined,  without  objection  to  the  course 
pursued,  such  garnishee  will  not  be  permitted  to  question  the  regularity  ol  the 
proceedings  in  the  apijellate  court.    . 

Error  from  Otoe  county. 

/.  L.  Mitchell  and  Marquette  cfe  Deioeese,  for  plaintiff.  J.  C.  Waison^  for 
defendant. 

KsESE,  J.  A  rehearing  having  been  granted  in  tliis  case,  it  has  been  r6< 
submitted  upon  arguments  and  briefs  of  counsel  In  the  opinion  (15  Neb. 
392,  and  19  N.  W.  Hep.  451)  it  as  said:  "Judgment  was  rendered  agaiust 
plaintiff  in  error,  and  in  favor  of  defendant  in  error  for  the  sum  of  $144.51." 
Attention  having  been  called  to  this  language,  as  well  as  otlier  statemenis  of 
substantially  the  same  import,  and  it  being  apparent  that  the  use  of  the  lan- 
guage, iUthough  through  inadvertence,  might  produce  in  the  minds  of  some  a 
wrong  impression  aj  to  the  holding  of  this  court  upon  the  question  of  the  au- 
thority of  the  district  court  to  render  a  general  judgment  in  proceedings  in 
gjirniahment  after  j udgment,  a  rehearing  was  ordered .  The  record  of  the  pro- 
ceedings in  the  district  court  shows  that  no  judgment  was  in  fact  entered,  but 
that  the  garnishee  railroad  company  Wijs  ordered  to  "pay  over  to  said  plain- 
tiif  herein,  the  Chicago  Lumber  Company,  said  sum  of  $144.51,  and  upon  fail- 
ing to  do  so,  execution  issue  therefor."  This  is  in  accordance  with  the  pro- 
visions of  the  statute.  Section  249  of  the  Civil  Code  provides  that  "in  Ciises 
where  the  garnishee  in  answering  such  interrogatories  shall  disclose  that  he 
id  indebted  to  the  defendant  in  execution,  the  court  shall  order  the  garnishee 
to  pay  over  the  amount  found  to  be  due  from  the  said  garnishee  to  the  de- 
fendant in  execution,  which  amount  shall  be  collected  by  execution,  as  in 
other  cases,  so  near  as  may  be,  and  such  amount  when  paid  or  collected  shall 
be  credited  on  the  original  judgment,  and  the  garnishee  sliiUl  be  credited  for 
the  amount  so  paid  or  collected. " 

As  the  proceedings  in  this  case  were  instituted  and  carried  through  under 
the  provisions  of  section  244  et  seg,  of  the  Civil  Code,  and  including  tlie  seo- 
tioh  above  quotecl,  and  not  under  section  221,  as  claimed  by  plaintiff  in  error, 
it  will  be  seen  that  upon  a  finding  against  the  garnishee  the  o'-der  may  be 
enforced  by  execution  in  the  same  manner  as  judgments  are  enforced.  As 
stated  in  Uollingaworth  v.  Fitzgerald,  16  N«b.  495,  S.  C.  20  N.  W.  Rep.  836, 
the  order  of  the  court  is  given  all  the  force  and  effect  of  a  judgment;  but,  aa 
in  this  case,  it  must  be  an  order  and  not  a  judgment,  to  this  extent  the 
original  opinion  in  this  case  should  be  corrected. 

Plaintiff  in  error  seeks  to  object  to  the  proceedings  in  the  district  court  as 
improper  and  irregular,  and  claims  that  the  answers  of  the  garnishee  through 
its  agent  "were  full  and  complete  to  the  effect  that  the  company  was  not  in- 
debted to  Bobbitt,"  and  "if  those  answers  were  not  satisfactoiy  an  action 
might  have  been  brought  against  the  company,  in  which  action  the  legality  of 
the  company's  charges  for  freight  and  demurrage  could  have  been  investi- 
gated." This  question  cannot  propeily  arise  in  tiiis  case  for  the  reason  that 
the  full  Issue  was  tendered  by  plaintiff  in  error  by  an  answer  in  tiie  usual 
form  of  answers  filed  in  civil  actions  before  the  answers  of  the  agent  were 
taken  under  the  garnishee  process.  By  tlie  filing  of  this  answer,  irregular 
though  it  may  have  been,  plaintiff  in  error  virtually  tendered  to  defendant 
in  error  an  issue  upon  all  the  allegations  of  fact  contained  in  the  answer. 
To  this  answer  defendant  in  error  filed  a  reply  denying  each  and  every 
Allegation  contained  therein.  Upon  the  issue  thus  joined  a  trial  was  liad 
While  these  proceedings  may  have  been  unusual,  yet  no  objection  seems  to 
have  been  made  by  plaintiff  in  error.  Indeed,  it  seems  to  have  first  suggested 
this  course  by  presenting  its  answer. 

It  is  now  claimed  that  no  question  was  made  upon  the  correctness  of  the 
charges  made  by  plaintiff  in  error,  and  that  nothing  should  have  been  con- 
sidered by  this  court  outside  of  tiie  questions  presented  by  the  record,  viz.: 
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"whether  the  garnishee  is  indebted  to  the  defendant  in  the  garnishment  pro- 
ceedings." JJy  reference  to  the  answer  we  find  that  plaiiililf  in  error  alleged 
the  following  facts.  First.  That  it  was  in  no  way  indebted  to  the  judgment 
debtor,  and  had  no  property  in  its  hands  belonging  to  him.  Second.  That  it 
hsul  in  its  possession  1^  tons  of  coal,  worth  ;$4  per  ton,  shipped  to  the  judg- 
ment debtor,  amounting  to  $616,  subject  to  freight  and  back  charges,  $666.63; 
demurrage  on  cars  held  by  order  of  sheriflf  675  days,  $330;  unloading  eleven 
cars  of  coal,  $33 ;  making  a  totnl  of  $1,029.63  charges  against  the  coal.  These 
allegations  being  denied,  the  issue  was  tried  in  the  court,  and  a  linding  made 
upon  each  item.  The  parties  having  elected  to  try  the  cause  as  in  an  ordinary 
action,  we  do  not  see  how  they  can  now  object  to  the  proceedings  adopted. 
While  it  is  true,  as  claimed  by  plaintiff  in  error,  that  nothing  could  properly 
be  considered  beyond  Uie  simple  question  whether  the  garnishee  was  indebted 
to  defendant  in  execution,  yet  it  is  equally  trae  that  all  the  questions  dis- 
cussed in  the  former  opinion  were  presented  upon  the  trial,  and  tlie  district 
court,  by  reason  of  the  issuesi formed,  was  required  to  pass  upon  the  question* 
of  fact  thus  presented,  and  those  issues  and  findings  were  bought  into  this 
court  by  the  record  for  review.  According  to  the  theory  of  plaintiff  in  error 
as  shown  by  its  answer,  all  these  questions  were  proper  to  betaken  into  con- 
sideration in  arriving  at  a  conclusion  as  to  whether  the  garnishee  was  indebted 
to  the  execution  defendant. 

The  other  questions  presented  by  the  brief  were  considered  in  the  former 
opinion,  and  as  we  are  unable  to  see  that  we  were  in  error  then,  they  need 
not  be  further  discussed  now.  The  decision  of  the  district  court  will  stand 
affirmed. 


Sapp  v.  Egberts. 

Filed  October  21, 1885. 

1.  OsAOB  Oranoe  Hedge,  Damage  to— Injunction. 

Equity  will  interlere  i)y  injunction  to  prevent  the  destruction  of  an  osapre  hedge 
fence  bv  a  stranger  to  the  inheritance,  as  being  such  au  injury  to  the  realty  as 
cannot  be  fully  compensated  by  damages  for  the  trespass. 

2.  Scintilla  of  Evidence. 

Questions  of  fact  and  upon  conflicting  testimony  are  for  the  trial  court  to  decide^ 
and  its  decision  will  not  be  molested  by  the  appellate  court  unless  clearly  wrong. 

Appeal  from  Johnson  county. 

Piuero  <&  Chapman,  for  plaintiff.    T.  Appleget  <ft  Son,  for  defendant. 

IIees£,  J.  An  injunction  was  issued  by  the  district  court  for  the  purpose 
of  restraining  defendant  from  cutting  down  a  line  of  osage  hedge  fence  be- 
tween the  farms  of  plaintiiT  and  defendant.  Upon  final  trial  the  district  court 
found  in  favor  of  plaintiff  generally  upon  the  facts,  and  rendered  a  decree 
making  the  injunction  perpetual.    Defendant  appeals  to  this  court. 

The  first  question  presented  for  decision  is  whether  or  not  the  plaintiff  would 
be  entitled  to  an  injunction  in  the  absence  of  proof  of  the  insolvency  of  de- 
fendant, were  it  conceded  that  plaintiff  was  the  owner  of  the  hedge,  and  that 
defendant  was  destroying  it,  there  being  a  remedy  for  the  damages.  We  con- 
sider the  rule  well  established,  as  stated  in  Tigard  v.  Moffitt,  IB  Neb.  565,  S.  O. 
14  N.  W.  Rep.  534,  that  a  court  of  equity  will  not  interfere  to  prevent  a  mere 
trespiiss  unless  in  cases  where  the  plaintiff  cannot  obtain  adequate  relief  at 
law.  This  rule  being  conceded  it  remains  to  inquire  whether  or  not  an  ade- 
quate remedy  at  law  does  exist  for  an  injury  of  the  kind  spoken  of.  Without 
entering  into  a  discussion  of  the  authorities  at  length,  we  will  dispose  of  this 
question  by  saying  that  it  now  appears  to  be  well  settled  that  where  the  trees 
or  shrubbery  standing  and  growing  on  real  estate  are  either  fruit  or  ornamental 
trees  or  shrubbery,  injunction  may  be  resorted  to  for  the  purpose  of  resti-aining 
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their  destruction.  As  said  in  High,  InJ.  (2d  Ed.)  g  724,  where  "the  tres- 
pass consists  ill  the  cutting  of  timber  upon  compiainHnt^s  lands,  going  to  the 
destruction  of  that  which  is  essential  to  the  value  of  the  estate,  and  to  the  de- 
struction of  tlie  estate  itself  in  tlie  cliaracter  in  which  it  has  been  enjoyed,  a 
fitting  case  is  presented  for  relief  bj  injunction."  See,  also,  Fulton  v.  Har- 
nan,  44  Md.  251. 

A  distinction  seems  to  be  clearly  marked  between  what  is  known  as  equi- 
table waste  by  the  destruction  of  timber  which  was  valuable  only  as  it  is  pre- 
pared for  sale  or  use  as  lumber,  wood,  etc.,  and  what  is  known  as  equitable 
waste,  or  the  destruction,  of  such  growth  as  was  valuable  only  where  standing 
and  growing  upon  tlie  land;  such  as  ornamental  trees  and  shrubbery,  hedges, 
screens,  young  timber,  and  the  like.  S  Wait,  Act.  &  Def.  697,  and  cases 
there  cited.  An  osage  hedge  fence  is  without  value  except  as  it  is  standing 
and  answering  the  use  for  which  it  was  intended.  Its  destruction  would  be  of 
manifest  injury  to  the  inheritance,  (2  Story,  £q.  Jur.  §  915,)  the  destruc- 
tion of  such  property  as  a  prudent  man  would  not  destroy  in  the  management 
of  his  own  affaira.  Turner  v.  Wright,  2  De  G.,  F.  &  J.  234.  It  is  clear  that 
in  cases  of  this  kind  there  is  no  adequate  remedy  at  law.  All  persons  are 
entitled  to  protection  in  the  use,  integrity,  and  value  of  their  property,  and 
where  couits  of  law  cannot  give  such  protection  by  reason  of  the  inability  of 

?laintiff  to  prove  his  damages,  equity  will  interfere.    8  Wait,  Act  &  Def.  700, 
01,  and  cases  cited. 

Another,  and  what  must  have  been  a  far  more  difficult  question  for  the  trial 
eourt,  is  the  question  of  fact  involved  in  the  case  both  as  to  the  ownership  of, 
or  rather  the  right  of  dominion  over,  the  property,  and  as  to  whether  or  not 
there  was  any  actual  injury  to  the  hedge;  it  being  claimed  by  defendant  that 
the  cutting  was  necessary  for  the  development  of  the  hedge  as  a  fence.  Upon 
these  questions  there  was  a  marked  and  sharp  conflict  of  testimony.  But 
these  questions  of  fact  were  decided  by  the  trial  court,  and  with  that  decision 
—supported  as  it  is  by  quite  an  amount  of  testimony  which  is  unimpeached 
lave  by  th^  contradicting  testimony  of  defendant-^we  must  be  content.  The 
4ecree  of  the  district  court  is  therefore  afilrmed. 
T.25N.w.,no.l — 1 
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France  x>.  Haynes  and  others. 

Filed  October  20.  1885. 

Ghatrl  Mortgaob— Estoppkl—Aocbftino  Pboceeds  or  Sals  or  Pbopcttt. 

A  mortgagor  who  aoceptit  the  proceeds  of  the  sale  of  property,  oq  the  foreclosure 
of  a  chattel  mortgage,  over  and  above  the  amount  due  the  mortgagee^  IB  estopped 
to  deny  the  validity  of  the  sale. 

Appe^il  from  Page  circuit  court. 

Action  in  equity  to  set  aside  a  foreclosure  of  a  chattel  mortgage  executed 
upon  a  horse  by  the  plaintiff  to  the  defendant  Gillispie.  The  court  dismissed 
the  plaintiff's  petition,  and  he  appeals. 

B.  Todd  and  James  McCtibe,  for  appellant,  A.  France.  JT.  A,  Pence  and 
Clark  &  Parslow,  for  appellees,  James  Haynes  and  others. 

Adams,  J.  The  horse  was  purchased  by  the  defendant  Haynes  for  $655.75. 
This  was  enough  to  pay  the  debt  and  costs,  and  leave  a  balance  of  nearly  $500. 
The  plaintiff  was  absent  at  the  time  of  the  sale.  Upon  returning  and  hear- 
ing of  the  sale  he  offered  to  pay  Haynes  the  amount  of  his  bid  and  $100  more 
if  he  would  relinquish  the  horse,  but  Haynes  was  unwilling  to  do  it.  The 
plaintiff  then  went  to  the  sheriff,  who  held  for  him  the  balance  of  the  pro- 
ceeds of  the  sale,  and  received  from  him  a  part  thereof,  and  directed  a  psirt  to 
be  paid  to  one  Webster,  who,  we  infer,  was  a  debtor  of  the  plaintiff,  and  was 
setting  up  some  claim  to  the  money  by  way  of  attachment.  A  few  days  later 
the  plaintiff  brought  this  action  to  set  aside  the  sale,  alleging  a  fraudulent 
collusion  between  Haynes  and  Gillispie,  the  mortgagee,  and  alleging  also  that 
the  sale  was  irregularly  and  illegally  made.  The  court  below,  without  ruling 
expressly  upon  the  questions  of  fraud  and  illegality,  held  that  the  plaintiff 
estopped  himself  from  setting  up  the  same  by  accepting  the  proceeds  of  the 
sale.  The  plaintiff  denies  that  any  estoppel  arose  from  his  acceptance  of  the 
money,  because  he  says  he  had  offered  to  pay  Haynes  the  full  amount  of  his 
bid  and  more,  and  accepted  the  money  with  the  view  of  paying  it  to  him  if 
he  would  take  it.  He  also  says  that  at  the  time  he  accepted  the  money  be 
did  not  have  full  knowledge  of  the  facts  which  rendered  the  sale  invalid. 

We  are  well  satisfied  that  neither  Haynes  nor  Gillispie  was  guilty  of  any 
attempt  to  defraud  the  plaintiff.  As  to  the  aUeged  irregularities  in  making 
the  sale,  we  have  to  say  that  the  principal  one  seems  to  be  that  the  property 
was  not  sold  to  the  highest  bidder,  nor  to  the  person  to  whom  it  was  struck 
off,  but  was  sold  to  the  next  highest  bidder,  whose  bid  was  25  cents  less;  the 
highest  bidder  not  being  able  to  pay  for  the  property  in  accordance  with  the 
terms  of  the  sale.  But  the  evidence,  we  think,  shows  that  the  plaintiff,  at  the 
time  he  accepted  the  money,  had  knowledge  of  the  essential  facts  pertaining 
to  the  mode  in  which  the  horse  was  sold.  As  to  the  plaintiff's  position,  that 
he  accepted  the  money  merely  for  the  purpose  of  paying  it  to  Haynes,  we 
have  to  say  that  we  do  not  think  that  he  is  sustained  by  the  evidence.  We 
think  that  he  accepted  it  as  his  own.  In  the  very  act,  indeed,  in  which  he 
accepted  it,  he  used  a  part  in  paying  Webster.  We  have  no  doubt  that  at  that 
time  he  intended  to  treat  the  sale  as  valid,  and  rely  upon  his  offer  made  to 
Haynes  to  enable  him  to  reacquire  the  horse  by  contract.  We  have  looked  in 
vain  for  any  evidence  tending  to  show  that  he  made  the  offer  which  he  did 
upon  the  theory  that  the  horse  was  still  his,  and  that  his  offer  was  made  aa 
a  condition  precedent  to  his  right  to  test  the  validity  of  the  sale.  We  think 
that  he  assumed  that  it  was  valid,  and  intended  to  appropriate  the  proceeds, 
and  negotiate  as  best  he  could  with  Haynes  for  a  relinquishment  of  his  claim. 

The  judgment  of  the  circuit  court  must  be  affirmed. 
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State  «.  Hart. 
Filed  October  20,  1885. 

1.  Cbimiital  Law— Dischasob  of  Gxakb  Jubt  Illbgallt  Drawh— IiroicfrMKUT— Nbw 

JuBT — Motion  to  Quash. 

Where  a  grand  jnry  baa  been  challenged  because  not  regnlarly  drawn,  and  such 
challenge  sustained,  and  a  second  grand  Jury  impaneled,  a  party  indicted  by  the 
second  jurv  cannot  move  to  quash  the  indictment  because  the  tirst  jury  was  im- 
properly discharged,  and  hence  the  second  jury  unlawfully  impaneled. 

2.  WlTNBaS—lMPBACHMBlfl^'CODB  lOWA,  {  3649. 

The  general  moral  character  of  a  witness  may  be  proved  for  the  purpose  of  test- 
ing his  credibility  by  a  witness  who  has  known  him  from  boyhood. 

3.  FoBOBBT— iNBicrMsnT— PjcBsoir  TO  Whom  Fobobd  Inbtkument  was  Uttbrbd. 

An  indictment  for  forgery  which  fails  to  allege  the  name  of  the  person  to  whom 
the  forged  instrument  was  uttered  is  good. 

Appeal  from  Cass  district  court. 

Defendant  was  indicted  and  convicted  of  the  crime  of  forgery.  He  now  ap- 
peals to  this  court 

B.  Willard  and  X.  L,  De  Lano,  for  appellant,  M.  D.  Hart.  A.  J.  Baker^ 
Atty.  Gen.,  for  the  State. 

Beck,  C.  J.  1.  The  defendant  moved  to  set  aside  the  indictment  for  the  rea- 
son that  the  grand  Jnry  finding  it  had  not  been  drawn  in  the  manner  pre- 
scribed by  law.  The  facts  upon  which  the  motion  was  based  are  these:  A  de- 
fendant held  to  answer  to  a  criminal  charge  had  challenged  the  grand  jury  on 
the  ground  that  it  was  illegally  drawn,  in  that  the  lists  of  grand  jurors  had 
been  compared  with  a  transcript  of  the  poll-books  and  not  with  the  poll-books 
themselves.  See  Code,  §  240.  Upon  the  consideration  of  the  challenge  the 
district  court  sustained  it,  deciding  that  the  jury  had  not  been  lawfully 
drawn,  and  discharged  the  grand  jury,  and  another  was  summoned  as  pre- 
scribed by  Code,  g  244.  Defendant  was  indicted  by  the  grand  jury  sum- 
moned in  the  place  of  the  one  discharged.  He  now  insists  that  the  first  grand 
jury  was  illegally  discharged,  and  that  the  second  was  therefore  unlawfully 
impaneled. 

2.  The  question  of  the  illegal  impaneling  of  the  second  jury  depends  upon 
the  correctness  of  the  decision  of  the  court  in  discharging  the  first.  If  that 
decision  was  correct,  then  the  second  was  lawfully  impaneled.  It  will  be 
held  by  the  law  as  correct  until  it  is  lawfully  set  aside  or  reversed.  But  that 
cannot  be  done  in  a  collateral  proceeding,  and  the  motion  of  defendant  to 
quash  the  indictment  is  of  such  a  proceeding.  We  must  keep  in  view  the 
exact  facts.  Defendant  by  his  motion  does  not  directly  assail  the  decision 
un4er  which  the  first  jury  was  discharged;  he  attacks  the  order  of  the  court 
impaneling  the  second,  which  he  claims  was  irregular  because  there  was 
another  lawful  jury,  the  first  one,  or  because  the  decision  under  which  it  was 
discharged  was  erroneous.  He  thus,  in  fact,  assails  the  first  order  in  a  collat- 
teral  proceeding.  We  need  not  inquire  whether  defendant  could,  under  the 
provisions  of  the  law,  assail  in  any  manner  the  order  for  the  discharge  of  the 
first  jury.  If  the  statute  makes  no  provision  for  such  a  proceeding  we  can- 
not supply  the  omission.  The  impediment  in  the  way  of  the  administration 
of  the  criminal  law,  which  would  arise  in  case  defendant's  position  is  sound, 
would  obviously  result,  in  many  cases,  in  the  defeat  of  justice.  The  order  of 
the  oonrt  discharging  the  grand  jury  would  come  up  for  review  in  all  cases 
wherein  indictments  should  be  found  by  the  second  grand  jury,  thus  making 
the  administration  of  justice  uncertain.  The  objection  urged  by  defendant  is 
not  commended  to  us  by  any  showing,  or  even  allegations,  of  prejudice  or  pos- 
sible injustice  resulting  to  defendant  by  reason  of  the  fact  that  the  indict- 
ment was  found  by  the  second  grand  jury.  And  we  cannot  imag^ine  any  spe- 
cial prejudice  that  would  result  to  him  therefrom,  or  that  the  fact  in  any 
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manner  would  work  injustice.  The  courts,  we  think,  are  beginning  to  turn 
their  faces  from  all  tedinical  objections  made  in  criminal  cases,  and  from  all 
complaints  of  irregularities  and  non-compliance  with  forms  from  which  no 
prejudice  or  injustice  could  result  to  the  accused.  It  is  well  that  this  dispo- 
sition  now  exists,  and  it  is  to  the  discredit  of  the  administration  of  tlie  law 
that  it  has  not  been  exhibited  in  yeare  gone  by. 

8.  A  witness  who  had  known  defendant  well,  and  had  resided  in  the  town 
where  he  was  raised,  testified,  in  response  to  a  proper  question,  that  his  gen- 
eral moral  character  was  bf  d.  This  evidence  was  objected  to  on  the  ground 
that  it  was  "incompetent,  immaterial,  and  not  rebutting;''  and  that  the  im- 
peaching witness  must  show — which  was  notdone  in  this  case — that  he  knew 
the  reputation  of  the  witness  in  the  neighborhood  where  he  resided.  The 
Code,  §  8649,  provides  that  "the  general  moral  character  of  the  witness  may 
be  proved  for  the  purpose  of  testing  liis  credibility."  The  evidence  in  ques- 
tion is  competent  and  niateriiU  under  this  provision. 

4.  If  the  woi-d  "character"  used  in  the  section  quoted  means  reputation » 
we  are  authorized  to  believe  that  the  witness  used  the  word  in  that  sense. 
Indeed,  it  is  commonly  so  used  in  conversation.  The  witness  shows  that  he 
had  known  defendant  well  for  many  years, — ever  since  he  was  a  small  boy ; 
inferentially  showing  that  he  was  acquainted  with  defendant's  "character"  or 
"reputation"  among  his  neighbors. 

5.  An  instruction  of  the  court  directed  the  jury  that  the  character  and  repu- 
tation of  a  witness  in  the  community  "where  he  resides,  or  has  resided,"  may 
beconsidered  "for  the  purpose  of  affecting  his  credibility."  This  instruction 
is  objected  to  on  the  ground  that  it  permits  evidence  of  reputation  in  all  cora- 
munilias  where  the  witness  has  resided  to  be  given  in  evidence.  Evidently, 
if  the  evidence  is  confined  to  a  recent  period,  it  is  competent,  and  the  instruc- 
tion, probably,  ought  to  have  been  so  limited.  If  the  instruction  is  erroneous 
in  this  respect,the  witnesses  impeaching  defendant  all  show  that  they  knew 
defendant  well  for  a  great  many  yeai*s,  and  up  to  the  time  of  trial,  and 
lived  in  the  county  of  his  residence.  No  prejudice,  therefore,  could  have  re- 
sulted to  defendant  from  the  error  in  the  instruction,  if  there  be  error  in 
this  regard. 

6.  It  is  next  insisted  that  as  the  indictment  does  not  show  to  whom  the 
forged  paper  was  uttered,  tlie  conviction  cannot  be  supported.  But  the  ob- 
jection was  not  made  except  upon  a  motion  in  arrest,  and  no  question  was 
made  as  to  the  party  to  whom  the  paper  was  uttered.  He  was  the  party  de- 
frauded by  the  forgery,  and  it  was  not  necessary  to  set  out  his  name  in  the 
Indictment.  Code,  ^  4818.  See  State  v.  Maxrvell,  47  Iowa,  454.  This  court 
has  held  that  an  indictment  for  forgery  which  fails  to  allege  the  name  of  the 
person  to  whom  the  forged  instrument  was  uttered  is  good.  State  v.  Sttmrt, 
61  Iowa,  208;  S.  C.  16  K.  W.'  Kep.  91. 

7.  We  are  of  the  opinion  that  the  evidence  sufficiently  supports  the  con- 
Tiction. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case.    Affirmed* 


Babkeb  t>.  Incorporated  Town  of  Perry. 

Filed  October  20,  1885. 

1.  EviDBIfOB — PbTUDNAL  IkJUBIBS — EXHIBITINO  PbRSOIT  TO  JURY. 

In  action  for  personal  injuries,  the  injuries  upon  the  person  may  be  shown  to  the 
jury,  and  inspected  by  them. 

2.  Municipal  Cobpobations— Personal  Injubies  —  Photoobaph  ov  Dbfective  Side- 

walk. 

In  an  action  against  a  city  for  injnries  caused  by  a  defective  sidewalk,  plaintifif 
offered  in  evidence  photographic  views  of  the  sidewalk  taken  shortly  after  the  ac- 
cident, when  it  was  in  the  same  condition  as  at  the  time  of  the  accident,  and  the 
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Jury  were  allowed  to  examine  the  photographs  with  a  nragnifying  glass,  and  totaka 
the  same  into  the  jury-room.    iMdt  not  error. 

t.  Sajib— EviDEVCB  or  Condition  of  Walk  after  Aocidbnt. 

To  render  »uch  views  admissible  in  evidence,  the  plaintiff  may  introduce  testi- 
mony shuwin;;  the  condition  of  the  walk  when  tlie  accident  occurred,  and  wlien 
the  photographs  were  taken. 

4-  Sake— Neglect  to  Repair  Walk— QuEsnoir  for  Jury. 

In  such  an  action  it  is  not  error  to  instruct  the  jury  that  they  have  the  right  to 
determine  from  all  the  evidence,  including  the  photographs,  the  length  of  time  the 
dei'ect  in  the  sidewalk  existed. 

Appeal  from  Dallas  circuit  court, 

This  is  an  action  to  recover  damages  for  a  personal  injury  which  the  plain- 
tiff alleges  she  received  by  reason  of  a  defective  sidewalk  on  one  of  the  streets 
of  the  town  of  Perry.  There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.     Defendant  appeals. 

Cardell  &  Shortley,  for  the  town  of  Perry.  H.  A.  Hoyt  and  T,  R.  North, 
for  appellee,  A.  M.  Barker. 

RoTUROCK,  J.  1.  It  is  claimed  in  the  petition  that  the  plaintiff  was  injured 
by  stepping  into  an  opening  in  a  sidewalk.  There  are  the  usual  allegations 
as  to  the  defect,  and  notice  to  the  officers  of  the  town,  and  failure  to  repair,  and 
that  plaintiff  was  free  from  negligence.  The  answer  was  in  subsUmce  a  gen- 
eral denial.  The  plaintiff  claimed  that  she  was  injured  in  her  hand  and  wiist, 
and  she  was  permitted,  against  the  defendant's  objection,  to  exhibit  her  hand 
Hnd  wrist  to  the  jury  for  their  inspection.  It  is  claimed  that  this  was  error. 
In  all  actions  for  injuries  to  the  person,  injuries  upon  the  person  may  be 
flhowD  to  the  jury  and  inspected  by  them.  So,  in  the  trial  of  criminal  as- 
saults, we  think  it  is  the  universal  practice  to  exhibit  tlie  wounds  upon  the 
person  to  the  jury.  This  kind  of  evidence  is  of  an  important  and  satisfactory 
nature.  It  brings  before  the  jury  part  of  the  res  gestce  and  enables  them  to 
determine  the  nature  and  character  of  the  injury  better  than  to  receive  it  in 
H  secondary  way,  as  it  must  be  when  desciibed  by  witnesses.  The  practice  of 
permitting  persons  who  sue.  for  pei*sonal  injuries  to  exhibit  to  the  jury  their 
wounds  or  Injured  limbs  has  been  too  long  sanctioned  in  this  stale  to  be  now 
called  in  question.    Mulhado  v.  Railroad  Co.,  30  N.  Y.  370. 

2.  A  few  days  after  the  plaintiff  receivetl  the  injury  a  photographic  view 
was  taken  of  the  defective  walk.  The  evidence  showed  that  the  walk  was  in 
the  same  condition  when  the  view  was  taken  that  it  was  when  plaintiff  was 
injured.  The  photograpli  was  introduced  in  evidence  by  the  plaintiff  against 
the  objection  of  the  defendant.  In  connection  with  it  the  plaintiff  handed  a 
magnifying  ghiss  to  the  jury,  to  enable  them  to  make  a  minute  examination 
of  the  photograph,  and  the  jury  were  permitted  to  tiike  the  photograph  and 
magnifying  glass  with  them  to  the  jury-room  when  they  retired  to  deliberate 
upt>n  the  case.  The  defendant  excepted  to  this  action  of  the  conrt,  and  as- 
signs error  thereon.  Photographic  views  of  streets,  buildings,  rail  roiid  tracks, 
bridges,  and  many  other  objects  are  frequently  found  in  the  abstracts  of  cases 
submitted  to  tliis  court,  having  been  used  as  evidence  in  the  trial  courts. 
They  are  used  to  identify  the  objects  to  which  the  evidence  relates,  an<l,  being 
an  exact  reproduction  of  the  object  they  represent,  they  are  much  more  satis- 
factory evidence  of  the  appearance  of  the  thing  represented  than  can  be  con- 
veyed to  the  mind  by  any  description  given  by  a  witness.  We  think,  where- 
«ver  it  is  important  tliat  the  looiis  in  quo  or  any  object  be  describeil  to  a  jury, 
it  is  competent  to  intnxiuce  a  photographic  view.  It  appears  to  have  met  the 
approval  of  courts  in  a  number  of  cjises.  Locke  v.  Sioux  City  «t-  P,  H,  Co,,  46 
Iowa,  109;  Reddin  v.  Gates,  52  Iowa,  210;  S.  C.  2  N.  W.  Hep.  1079;  Ger- 
man Theological  School  v.  City  of  Dubuque,  17  N.  W.  Rep.  153;  Udderzook's 
Case,  76  Pa.  St.  340;  RtUoff  v.  People,  45  N.  Y.  213;  Marcy  v.  Barnes,  16 
Oiay,  162. 
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Supplying  the  jary  with  a  magnifying  glass,  with  the  permission  of  the 
court,  was  no  just  cause  of  complaint.  Many  jurors  are  required,  by  age  or 
defect  of  sight,  to  use  glasses  to  enable  them  to  read  the  evidence  submitted 
to  them,  or  to  read  the  instructions  of  the  court.  If  one  of  such  jurors  should 
lose  his  spectacles  it  would  be  rather  a  rigid  sort  of  practice  which  would 
preclude  the  court  from  allowing  glasses  to  be  handed  to  him  to  enable  him 
to  examine  such  writings  as  his  duty  requires  him  to  examine.  We  cannot 
see  that  allowing  the  jurors  to  use  the  magnifying  glass  was  any  departure 
from  proper  practice  in  the  trial  of  causes. 

In  regard  to  allowing  the  jury  to  take  the  photograph  to  the  jury-room,  it 
is  sufficient  to  say  that  thq  statute  (Code,  g  2797)  prohibits  the  jury  from 
taking  depositions  with  them,  but  does  not  exclude  any  other  evidence  which 
is  in  any  proper  form  to  be  taken  and  considered  by  them. 

3.  The  defendant  objected  to  the  testimony  of  certain  witnesses  as  to  the 
condition  of  the  sidewalk  after  the  accident.  This  testimony  was  introduced 
for  the  purpose  of  showing  that  the  sidewalk  was  in  the  same  condition 
when  it  was  photographed  that  it  was  when  the  plaintiff  was  injured.  We 
think  the  evidence  was  proper.  It  was  necessary  for  the  plaintiff  to  show 
that  the  condition  of  the  walk  remained  the  same  to  enable  her  to  introduce 
the  photograph  in  evidence. 

4.  Objection  is  made  to  an  instruction  given  by  the  court  to  the  jury  be- 
cause it  directs  them  that  they  have  the  right  to  determine  from  all  the  evi- 
dence, including  the  photograph,  the  length  of  time  the  defect  existed.  We 
do  not  think  the  instruction  is  vulnerable  to  this  objection.  The  judge  very 
plainly  directed  them  that  they  had  no  right  to  speculate  or  guess  as  to  the 
length  of  time  this  defect  existed,  from  the  appearance  of  the  photograph  itself. 
Affirmed. 

See  McGinly  v.  City  of  Keokuk,  24  N.  W.  Bep.  606,  and  note,  607. 


Mathews  t>.  Winchell  and  others. 

Filed  October  20,  1886. 

Railroad  Company— Township  Aid— Fobfeiturb  by  Alienation  of  Koad  —  Injtjno- 

TION. 

Manning  v.  Mathews,  24  N.  W.  Rep.  271,  followed,  and  decree  affirmed. 

Appeal  from  Jasper  circuit  court. 

This  is  an  equitable  action  involving  the  validity  of  a  tax  voted*  to  aid  in 
the  construction  of  a  railroad.  There  was  a  decree' for  the  plain tiflP  and  the 
defendant  appeals.. 

R.  A.  Sankey,  C.  H.  Qatch,  and  Smith  McPherson,  for  appellants,  D.  G. 
Winchell  and  others.    H,  8.  Winslow,  for  appellee,  William  R.  Mathews. 

BoTHBOCK,  J.  This  cause  presents  substantially  the  same  questions  which 
were  determined  by  this  court  in  the  case  of  Manning  v.  Mathews,  24  N.  W. 
Hep.  271.  Following  the  decision  there  made,  the  decree  of  the  circuit  court 
will  be  affirmed. 
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Smith  v.  MoEbb. 
Filed  October  21, 1885. 

QVMMDIAJK  Am  WaBD— WOBTHLBBS  NOTB  TaXXR  IV  SkTTLBICXIIT  OV  AuX)U5T">MMTAK« 

— Falsb  Kxpseskntationb. 

Where  a  ward  is  induced  bv  the  snrety  on  a  guardian's  bond  to  accept  in  a  settle- 
ment of  a  deceased  ^ardian's  account  a  note  given  to  the  guardian  tor  borrowed 
money,  and  at  the  time  the  surety  and  his  attorney  represent  that  the  parties  in  the 
note  are  good  for  the  amount  thereof  but  they  are  in  fact  insolvent,  and  neither 
the  suretv,  the  attorney,  nor  the  wara  know  of  such  insolvency,  the  ward  cannot 
recover  the  amount  of  the  note  from  the  surety. 

Appeal  from  Jefferson  circuit  court 

Action  to  recover  the  amount  of  a  promissory  note  received  by  the  plain- 
tiff under  the  circumstances  stated  in  the  opinion.  Judgment  for  the  de- 
fendant and  the  plaintiff  appeals. 

Leggett  A  MeKemey,  for  appellant,  Joanna  Smith.  J.  ^.  MeCraokin,  for 
appellee,  David  McKee. 

Seevsbs,  J.  The  defendant  was  the  husband  of  the  plaintiff's  mother, 
who  was  the  plaintiff's  guardian,  and  the  defendant  was  surety  on  the  guard- 
ian's bond.  Mrs.  McKee  died  in  1878,  and  prior  to  her  death  she  gave  no- 
tice of  her  intention  to  make  a  final  settlement  as  such  guardian,  but  died 
before  doing  so.  After  the  death  of  his  wife  the  defendant  took  charge  of 
the  ward's  estate  and  made  the  final  report,  and  there  was  a  settlement  of  the 
accounts  and  an  adjustment  of  the  amount  due  the  plaintiff,  who  at  that 
time  was  married,  and  by  agreement  between  her  and  her  husband  and  the 
defendant  she  accepted  a  promissory  note  in  part  payment  of  the  amount  due 
her  from  the  guardian.  Said  note  was  executed  for  money  borrowed  by  the 
makers  of  the  guardian.  When  the  money  was  loaned  and  the  note  given 
the  makers  were  solvent,  but  they  had  become  insolvent  at  the  time  of  the 
settlement,  and  neither  the  plaintiff  nor  defendant  were  aware  of  this  fact. 
The  attorney  who  assisted  the  defendant  in  making  the  settlement  stated  in 
the  presence  of  the  plaintiff  and  defendant,  at  the  time  the  note  was  paid  over 
to  the  former,  that  he  believed  "I.  S.  Suter,  one  of  the  makers  of  said  note,  and 
surety  thereon,  to  be  good,  but  that  the  other  maker  was  not  good. "  "There- 
upon the  plaintiff,  relying  on  such  statement,  and  believing  the  note  to  be 
good  and  the  makers  to  be  solvent,  ♦  ♦  •  the  note  was  by  her  accepted. " 
The  attorney  had  no  knowledge  of  the  insolvency  of  the  maker  of  the  note 
that  he  represented  to  be  good.  The  foregoing  are  substantially  the  facts 
found  by  the  court. 

The  defendant  was  not  the  guardian  of  the  plaintiff,  nor  did  he  sustain  any 
fiduciary  relation  to  her.  He  made  no  representations,  and,  conceding  that 
he  is  bound  by  what  the  attorney  said,  there  was  no  fraud  perpetrated.  The 
attorney  believed  what  he  said  to  be  true.  The  note  was  found  among  the 
assets  of  the  estate  in  the  hands  of  the  guardian,  and  it  represented  the  ward's 
money  loaned  to  the  makers  of  the  note  by  the  guardian.  The  makers  were 
solvent  when  the  note  was  made,  and  there  is  nothing  in  the  finding  of  facts 
which  tends  to  show  negligence  in  any  respect  on  the  part  of  the  guardian 
or  on  the  part  of  the  defendant.  It  is  doubtful,  to  say  tlie  least,  whether  un- 
der the  circumstances  the  loss  should  not  be  borne  by  the  plaintiff.  But  the 
plaintiff,  in  reliance  on  the  statement,  and  believing  the  note  to  be  good, 
accepted  it  She  therefore  did  not  rely  wholly  on  what  the  attorney  said,  but 
acted  in  part  on  her  own  belief  as  to  the  solvency  of  the  makers  of  the  note. 
As  there  was  no  fraud  in  the  transaction,  or  any  fiduciary  relation  existing 
between  the  plaintiff  and  the  defendant,  we  think  the  plaintiff  is  remediless. 
The  law  cannot  in  all  cases  protect  the  careless  and  negligent.  The  plaintiff 
should  have  made  inquiry.  There  is  nothing  to  show  that  the  defendant  or 
his  attorney  had  any  better  or  other  means  of  knowledge  than  the  plaintiff 
had.    Affirmed. 
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Whitsett  9.  Ohioaoo,  B.  I.  &  p.  By.  (3a 

Filed  October  20,  1885. 

1.  Bailroad  Companies— Injubt  to  Employe— Evidencjb—Cobtok. 

Under  the  circumstances  in  this  case,  heldy  that  it  was  not  error  to  allow  wltne 
to  testify  that  it  Wiis  customary  to  get  down  from  the  car  to  the  enxitie,  as  was  don» 
by  pluintiif  when  he  was  injured;  following  Jeffrqf  v.  Keokuk  dt  D.  M,  R.  (h.,  £• 
Iowa,  546 ;    S.  C.  9  N.  W.  Rep.  884. 

2.  Same— Opiniow. 

A  witness  cannot  testify  tliat,  in  going  from  the  top  of  a  box  car  in  the  rearof  tba 
tender  to  the  engine,  lie  would  jump  down  on  the  place  in  the  tender  plaintiff  tc»- 
titied  he  Jumped  at  the  time  he  was  injured. 
8.  8amk — Bra  REM  AN— Effect  of  Increabino  Speed  of  Engine. 

A  witness  who  is  a  brakeman  may  testify  that  if  the  motion  of  the  engine  is  sud- 
denly increased  after  the  speed  of  the  tram  has  been  cliecked  witli  tlie  brakes,  it 
will  cause  a  jerking  of  the  train  more  or  less  violent,  and  that  he  bad  known  coup- 
ling links  and  pihs  to  be  broken  by  that  means. 
4.  TaiAL— Instruction — Evidence. 

It  is  error  to  submit  a  material  question  of  fact  to  the  Jury  upon  which  there  h 
no  evidence.    Instructions  hdd  erroneous. 
6.  Same— Pleading. 

It  is  error  to  submit  a  question  to  the  Jury  which  Is  no^  presented  by  the  plead- 
ings.   Instruction  held  erroneous. 

6.  Negligence— I nsiuuction—Pbesumption  that  Party  will  Avoid  Danger. 

When  the  circumstances  and  facts  of  a  case  are  proven  by  direct  testimony,  it  is 
error  to  instruct  the  jury  that  they  sliould  consider  and  give  proper  weif^ht  to  the 
instincts  and  presumptions  which  naturally  lead  men  to  avoid  injury  and  preserve 
their  own  live:),  in  determining  whether  at  the  time  plaintiff  was  injured  he  was  in 
the  exercise  of  ordinary  care.  JhuUao^  v.  Chicago,  R.  i.  dh  P.  Ry.  Cb.,  23  N.  W.  Eep. 
911,  followed,  and  Way  v.  HfinoU  OttU.  R.  Cb.,  40  Iowa,  341,  distinguished. 

7.  Same- Question  of  Law  ob  of  Fact,  when. 

The  question  whether  a  party  has  been  guilty  of  nej^ligence  is  not  always  one  of 
law,  wlien  the  facts  are  undisputed ;  but  where  the  facts  are  such  that  but  one  con- 
clusion can  reasonably  be  drawn  from  them,  it  is  the  province  of  the  oonrt  to  de> 
termine  that  conclusion.  When  different  minds  might  reasonably  reach  different 
conclusions  from  them,  the  parties  are  entitled  to  have  the  question  determined 
by  the  jury. 

Appeal  from  Maliaska  district  court. 

Action  for  the  recovery  of  damages  for  a  personal  injury  sustained  by  plain* 
tiff  Willie  in  defendant's  employ  as  a  brakeman  on  one  of  its  trains,  in  conse- 
quence, as  is  alleged,  of  the  negligence  of  the  engineer  in  charge  of  the  en* 
gine  which  was  hauling  said  train.  There  was  a  verdict  and  judgment  for 
plaintiff.    Defendant  appeals. 

M.  A.  Low,  for  appellant,  Chicago,  B.  I.  &  P.  Ry.  Co.  Bolton  eft  IfcCop, 
for  appellee,  W.  H.  Whitsett. 

Reed,  J.  Plaintiff  was  employed  as  head  brakeman  on  a  freight  train. 
He  hjvd  been  in  defendant's  service  about  10  days  at  the  time  he  received  the 
injuries  complained  of,  but  had  some  experience  as  brakeman  on  anotlier  road 
before  entering  defendant's  employment.  At  the  time  of  the  accident  he  was 
making  his  first  trip  with  the  engineer  who  was  in  charge  of  the  engine.  The 
accident  happened  ^is  tlie  train  was  approaching  a  station  at  which  it  was  to 
be  side-tnicked  to  permit  a  passenger  tniin  which  was  following  to  pass  on 
the  main  track.  It  is  the  duty  of  the  he<id  brakeman,  when  tlie  train  is  ap- 
proaching a  station  at  which  it  is  to  be  side-tracked,  to  reduce  its  speed  by 
applying  the  brakes,  and  when  it  iias  reached  tlie  proper  distance  from  thd 
switch  to  get  down  from  it  while  it  is  still  in  motion  and  go  forward  and  so 
adjust  the  switch  as  to  permit  tlie  train  to  ptuss  on  to  the  side  track.  Plain- 
tiff was  in  tlie  performance  of  this  duty  at  the  time  of  the  nccident.  He  ap- 
plied thebrakes  and  reduced  the  speed  of  the  train.  He  then  started  forward 
to  the  engine,  in  order,  as  he  claims,  to  be  in  a  convenient  position  from 
wiiich  to  get  down  from  the  train  when  it  should  arrive  within  the  proper 
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distance  of  the  switch.  The  ear  immediately  in  rear  of  the  tender  was  an 
ordinary  box  car.  its  top  being  somewhat  higiier  than  the  top  of  tlie  tender, 
and  wlien  plaintiff  was  in  tiie  act  of  getting  from  the  car  to  tlie  tender, 
or  immediately  after  lie  stepped  upon  the  tender,  lie  fell  to  the  ground  and 
Bustained  tlie  injuries  of  which  he  complains.  His  claim  is  tliat  he  Wiis  per- 
forming the  duty  required  of  him  in  the  manner  in  which  it  is  ordinarily 
performed,  and  that  the  engineer  knew  that  he  would  descend  to  the  tender 
from  said  box  car  after  he  had  applied  the  brakes,  and  that  he  knew  he  wsis 
in  the  act  of  getting  down  from  the  car  to  the  tender,  and  with  that  knowl- 
edge he  negligently  turned  on  steam  without  giving  him  any  warning  that 
he  was  about  to  do  so,  and  that  the  turning  on  of  the  steam  caused  a  sudden 
increase  in  motion  of  the  engine,  and  that  he  was  thrown  from  the  train  by 
the  jerking  caused  by  this  movement. 

1.  There  was  a  tool-chest  on  the  tender  which  extended  across  the  rear  end 
and  occupied  the  greiiter  portion  of  it.  There  was  a  space,  however,  of  from 
eight  Inches  to  one  foot  in  width  between  the  ends  of  the  cliest  and  the  sides 
of  the  tender,  and  there  was  evidence  tending  to  prove  that  plaintiff  jumped 
or  slipped  from  the  top  of  the  box  car  into  one  of  these  spaces.  One  question 
which  arose  in  the  case  was  whether  there  was  any  necessity  for  plaintiff  to 
go  forward  to  the  engine  before  getting  down  from  the  train,  and  whether  he 
might  not  have  left  it  witli  greater  safety  to  himself  by  descending  a  ladder 
at  the  end  of  the  box  car  and  stepping  from  that  point  jto  the  ground.  An- 
other question  was  whether  he  exercised  all  reasonable  care  for  his  safety  in 
passing  from  the  box  car  to  the  tender.  He  was  examined  as  a  witness  in 
his  own  behalf,  and,  against  defendant's  objection,  wsis  permitted  to  testify 
that  bmkemen,  when  they  were  required  to  go  ahead  to  open  switches,  usu- 
ally went  forward  to  the  engine  before  getting  down  from  the  train,  and  that 
it  was  eiisier  to  get  down  from  the  engine  than  from  other  phices  in  the  train, 
for  the  resison  tiiat  the  step  on  the  engine  was  a  foot  nearer  the  ground  tlian 
were  those  on  the  box  cars.  Two  other  witnesses  who  had  been  employed  as 
brakemen  on  other  roads,  but  who  had  never  worked  on  defendant's  road, 
were  permitted  to  testify  to  substantially  the  same  facts.  The  objection 
urged  against  the  admission  of  this  testimony  was  that  defendant  would  be 
hound  by  the  custom  only,  in  case  it  prevailed,  in  the  operation  of  its  own 
road,  and  it  did  not  appear  that  the  witnesses  were  competent  to  testify  as  to 
the  custom  on  its  road.  The  evidence  was  offered,  however,  not  for  the  pur- 
pose of  proving  a  custom  which  would  be  binding  upon  defendant,  but  to 
Bhow  that  plaintiff  Wiis  not  guilty  of  negligence  in  adopting  tliat  particular 
course  in  performing  the  duty.  In  the  absence  of  express  rule  or  direction 
prescribing  the  particular  course  he  should  pursue  under  the  circumstances  he 
was  required  to  choose  between  the  two  courses.  And  if,  in  making  that 
choice,  he  adopted  the  course  usually  followed  under  like  circumstances  by 
men  in  that  calling,  that  fact  would  have  a  very  im[>ortaiit  bearing  upon  the 
question  whether  he  exercised  due  care  in  making  the  choice.  It  was  there- 
fore not  material  whetlier  the  witnesses  could  testify  to  the  custom  on  de- 
fendant's rojid  or  not.  It  was  suHieient  if  they  were  able  to  testify  to  the 
<t>nrse  pursued  under  similar  circumstances  hymen  generally  in  tliat  employ- 
ment- Jeffrey  v.  Keokuh  &  D.  M.  R.  Co.,  56  Iowa,  546;  S.  C.  9  N.  W.  Rep. 
884. 

One  of  the  witnesses  was- permitted  to  testify,  however,  that  in  goin^if  from 
the  top  of  a  box  car  in  the  rear  of  the  tender  to  the  engine  he  would  jump  down 
on  the  same  place  in  the  tender  on  which  plaintiff  testifled  he  jumped  at  the 
time  of  tlie  accident.  This  evidence  is  incompetent.  It  was  for  the  jury  to 
say,  under  all  the  circumstances  of  the  transaction,  whether  plaintiff  exer- 
cised due  care  in  passing  from  the  car  to  the  tender.  The  statement  of  the 
witnf>ss  was,  in  effect,  an  expression  of  opinion  by  him  that  what  plaintiff  did 
was  ibe  proper  thing  to  do  under  the  circumstances.    This  clearly  was  not 
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competent.  Jeffrey  v.  Keokuk  dk  2>.  Jf.  R.  Co.,  supra.  The  eame  witness 
was  also  permitted  to  testify  that  if  the  motion  of  the  engine  is  suddenly 
increased  after  the  speed  of  the  train  has  been  checked  with  the  brakes,  it 
will  cause  a  jerking  of  the  train  more  or  less  violent,  and  that  he  had  known 
coupling  links  and  pins  to  be  broken  by  that  means.  The  objection  urged 
aguinst  the  admission  of  this  testimony  was  that  it  was  irrelevant  and  incom- 
petent. The  witness  was  a  brakeman,  but  had  never  been  employed  on  de- 
fendant's road.  He  gave  an  opinion  based  upon  facts  which  had  come  under 
his  own  observation  as  to  the  effect  which  the  sudden  increase  of  the  motion 
of  the  engine  would  have  under  given  circumstances  upon  the  balance  of  the 
train.  We  think  the  opinions  of  witnesses  competent  to  form  correct  opinions 
on  the  subject  are  admissible  to  prove  that  fact;  and  we  think,  also,  that  the 
witness  was  shown  to  be  competent  to  give  an  opinion.  A  question  in  the 
case  was  whether  plaintiff  was  thrown  from  the  train  by  a  sudden  jerk  caused 
by  an  increased  motion  of  the  engine.  There  was  other  evidence  tending  to- 
prove  that  steam  was  turned  into  the  engine  and  that  its  motion  was  in- 
creased. The  evidence  objected  to  tended  to  prove  that  if  that  was  done  it 
would  have  a  tendency  to  cause  the  result  which  plaintiff  claims  was  pro- 
duced by  it.    It  was  therefore  relevant  to  the  issue. 

2.  Defendant  examined  as  a  witness  the  engineer  who  was  in  charge  of  the 
engine  at  the  time  of  the  accident,  and  complaint  is  made  of  the  action  of  the 
court  in  requiring  him  to  answer  certain  questions  asked  him  by  plaintiff's 
counsel  on  cross-examination.  Without  setting  out  the  questions  obje<:ted 
to,  we  deem  it  sufficient  to  say  that  they  in  no  manner  related  to  the  subjects 
upon  which  the  witness  was  examined  in  chief.  They  were  not  asked  for  the 
purpose  of  testing  the  truth  of  any  of  his  statements  in  chief,  or  with  the 
view  of  eliciting  further  information  than  had  been  given  in  his  examination 
in  chief  on  subjects  upon  which  he  was  examined;  but  were  calculated  and 
intended,  no  doubt,  to  elicit  evidence  of  an  independent  fact  which  plaintiff's 
counsel  deemed  material  to  his  case.  The  objection  that  the  questions  were 
not  allowable  on  cross-examination  should  have  been  sustained. 

3.  The  court  gave  the  following  instructions  to  the  jury,  the  giving  of 
which  was  assigned  as  error:  ''If  you  find  from  the  evidence  that  the  injury 
was  caused  by  the  engineer  putting  on  more  steam,  and  thereby  causing  & 
jerk  of  the  car  on  which  plaintiff  was  then  standing  or  being,  and  you  further  so- 
find  that  he  put  on  no  more  steam  than  was  usual  and  necessary  for  the  proper 
movement  of  the  train,  and  under  the  circumstances  disclosed  by  the  evidence, 
this  would  not  constitute  such  negligence  on  the  part  of  the  engineer  as  would 
render  defendant  liable  in  this  case,  unless  you  further  find  from  the  evidence 
that  at  the  time  of  so  putting  on  steam  the  engineer  knew  that  plaintiff  was 
in  a  dangerous  situation,  and  after  having  such  knowledge  could  have  avoided 
the  injury  by  the  exercise  of  ordinary  care.  But  if  you  find  that  the  engineer 
put  on  more  steam  than  was  usual  or  necessary  at  such  time  and  place,  and 
had  good  reason  to  believe  that  it  would  have  the  effect  to  render  it  more 
than  ordinarily  dangerous  for  brakemen  on  the  train  or  cars  behind  by  reason 
of  an  unusually  violent  and  sudden  jerking  of  the  cars,  and  that  he  gave  no 
notice  or  warning  to  plaintiff  of  such  jerking,  or  such  putting  on  of  steam, 
then  such  putting  on  of  steam  would  constitute  a  want  of  ordinary  care  on 
the  part  of  the  engineer." 

The  jury  were  told  in  effect,  by  these  instructions,  that  plaintiff  would  be 
entitled  to  recover  if  he  had  established  either  (1)  that  the  engineer  turned  on 
no  more  steam  than  was  usual  and  necessary  for  the  proper  movement  of  the 
train  at  the  time,  but  that  he  knew  at  the  time  that  plaintiff  was  in  a  position 
of  danger,  and  could  have  avoided  the  injury  by  the  exercise  of  ordinary  care, 
but  neglected  to  use  such  care;  or  (2)  that  he  turned  on  more  steam  than  was 
usual  or  necessary  at  the  time,  and  knew  that  this  would  have  the  effect  te 
render  it  more  than  ordinarily  dangerous  to  brakemen  on  the  train,  but  gave 
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plaintiff  no  warning  or  notice  of  his  intention  to  put  on  the  steam.  We 
think  the  court  was  not  warranted  by  the  evidence  in  submitting  either  of 
these  instructions  to  the  jury.  Steam  was  turned  on  by  the  engineer,  but 
the  eyidence  shows,  without  any  conflict,  that  this  was  rendered  necessary  by 
the  fact  that  the  train  was  on  a  slight  up-grade,  and  its  momentum  was  not 
sufficient  to  carry  it  to  the  switch;  and  we  find  no  evidence  in  the  record  that 
more  steam  was  turned  on  than  was  usual  or  necessaiy  for  the  proper  move- 
ment of  the  train  at  the  time.  The  evidence  shows  that  the  turning  on  of 
the  steam  caused  a  sudden  jerking  of  the  train:  but  it  is  shown  that  this  al- 
ways occurs  when  the  motion  of  the  engine  is  increased,  and  the  slack  in  the 
train  is  taken  up.  Plaintiff  testified  that  the  jerk  occurred  at  the  instant  he 
stepped  or  jumped  into  the  space  between  the  tool-<chest  and  the  side  of  the 
tender.  There  is  no  claim  that  it  was  sufficiently  violent  to  have  thrown  him 
from  the  train  if  it  had  occuned  while  be  was  on  the  box  car,  or  that  he  would 
have  been  injured  by  it  if  he  had  succeeded  in  reaching  the  middle  portion  of 
the  tender  before  it  occurred.  But  the  danger  of  the  situation  arose  from  the 
fact  that  the  jerk  occurred  at  the  instant  his  feet  alighted  in  the  narrow  space 
between  the  tool-chest  and  the  side  of  the  tender.  And  there  is  no  evidence 
that  the  engineer  knew  when  he  turned  on  the  steam  that  plaintiff  w^as  in 
that  position,  or  that  he  was  about  to  place  himself  in  that  position.  The  en- 
gineer testified^  that  his  whole  attention  was  taken  up  at  the  time  with  the 
engine,  and  that  he  was  looking  in  the  opposite  direction  from  where  plaintiff 
was;  and  he  is  corroborated  by  the  fireman,  and  is  not  contradicted  by  any 
other  witness. 

We  think,  also,  that  the  second  instruction  quoted  submits  to  the  jury  a 
question  which  does  not  arise  under  the  pleadings.  The  act  of  negligence 
charged  in  the  petition  is  that  the  engineer  turned  on  the  steam  without  giv- 
ing the  plaintiff  any  warning,  when  he  knew  that  he  was  about  to  come  down 
from  the  top  of  the  box  car  over  the  tender  and  into  the  cab,  and  when  he 
knew,  also,  that  the  turning  on  of  the  steam  would  cause  the  engine  to 
make  a  sudden  jerk  forward,  and  would  be  liable  to  throw  plaintiff  from  the 
train.  The  allegation  is,  not  that  ''he  turned  on  more  steam  than  was  usual 
or  necessary  at  such  time  and  place,"  but  that  he  was  negligent  in  turning 
it  on  at  the  time  he  did  when  he  knew  that  plaintiff  was  in  a  position  where 
he  was  liable  to  be  injured  by  the  jerking  of  the  train  which  would  be  ooca- 
Bioned  by  it.  This  court  has  often  held  that  it  is  error  to  submit  a  material 
question  of  fact  to  the  jury  upon  which  there  is  no  evidence.  State  v.  Osbom, 
45  Iowa,  425;  York  v.  VVaMoce,  48  Iowa,  305;  Templin  v.  Rothtoeiler,  66 
Iowa,  259 :  S.  G.  9  N.  W.  Bep.  207.  It  is  equally  erroneous  to  submit  a  ques- 
tion which  is  not  presented  by  the  pleadings. 

4.  The  jury  were  told  in  another  instruction  that  they  should  consider 
and  give  proper  weight  to  the  instincts  and  presumptions  which  naturally 
lead  men  to  avoid  injury  and  preserve  their  own  lives,  in  determining  whether 
plaintiff  at  the  time  of  the  accident  was  in  the  exercise  of  ordinary  care.  In 
Way  v.  niinoU  Cent,  R.  Co.,  40  Iowa,  341,  the  jury  were  instructed  that,  in  de- 
termining what  the  deceased  was  doing  at  the  instant  he  received  the  injury 
which  caused  his  death,  they  might  give  due  weight  to  the  instincts  which 
naturally  lead  men  to  avoid  injury  and  preserve  their  lives,  and  the  instruc- 
tion was  approved  by  this  court.  In  that  case  death  had  resulted  from  the  in- 
jury and  it  was  material  to  determine  just  what  the  deceased  was  doing  at  the 
instant  the  injury  occurred.  There  was  no  direct  testimony  from  which  that 
fact  could  be  determined,  and  the  holding  is  that  the  instinct  of  self-preserva- 
tion might  be  considered  in  connection  with  the  circumstances  proven  in  d&- 
temiining  it.  But  when  the  facts  of  the  transaction  are  proven  by  direct 
testimony,  the  question  whether  the  party  acted  negligently  or  with  care  is 
to  be  determined  from  those  facts.  Plaintiff  testified  that  he,  in  the  night- 
tune  and  when  the  train  was  in  motion,  jumped  or  stepped  from  the  top  of 


Digitized  by 


Google 


108  IHB  KOBTHWESTERN   BBPORTEB.  [loifa. 

the  box  car  into  a  narrow  space  between  the  end  of  the  tool-chest  and  th« 
side  of  the  tender,  and  the  question  was  whether  this  was  a  negligent  or 
careful  act.  It  is  manifest  that  the  consideration  that  men  do  not  ordinarily 
expose  themselves  to  dangers  or  death  can  have  no  weight  in  determining 
that  question.  The  same  instruction  upon  a  similar  state  of  facts  was  disap- 
proved in  DufOavy  v.  Chicago,  R.  l.&  P.R.  Co.,  23  N.  W.  Rep.  911. 

5.  It  was  shown  that  there  was  a  hand-hold  and  ladder  on  the  end  of  the 
box  car  towards  the  tender,  and  that  by  descending  this  ladder  plaintiff  might 
have  reached  a  position  from  which  lie  could  have  jumped  or  stepped  to  the 
ground  witliout  going  upon  tlie  tender  or  engine.  Defendant  aslced  the  court 
to  instruct  the  jury  that  if  this  ladder  was  intended  for  tlie  descent  of  plain- 
tiff from  the  car,  and  he  neglected  to  use  it  in  going  from  the  car.  but  instead 
of  using  it  jumped  from  the  car  to  the  tender,  he  coufd  not  recover. 

Other  Instructions  were  asked,  to  the  effect  that  if  plaintiff,  by  jumping 
from  the  car  to  the  tender,  exposed  himself  to  greater  danger  than  he  would 
have  done  if  he  had  passed  from  the  car  by  the  ladder,  he  was  guilty  of  such 
contributory  negligence  as  would  defeat  a  recoveiy.  The  court  refused  to 
give  tliese  instructions,  and  such  refusal  was  assigned  as  error. 

We  tliink  the  action  of  the  court  is  right.  The  question  whether  plaintiff 
was  guilty  of  contributory  negligence  was  one  of  fact  for  the  jury.  It  is  true 
tiiat  there  was  but  Utile  dispute  as  to  the  facts.  But  the  question  whether  a 
party  h;is  been  guilty  of  negligence  is  not  always  one  of  law,  wiien  the  facts 
are  undisputed.  If  the  fsicts  are  such  that  but  ono  conclusion  can  reasonably 
be  drawn  from  tliem,  it  is  tlie  province  of  the  court  to  determine  that  conclu- 
sion. But  If  different  minds  might  reasonably  reach  difTerent  conclusions 
from  them,  the  parties  are  entitled  to  have  the  question  determined  by  the 
jury.  Milne  v.  Walker,  59  Iowa,  186;  S.  C.  13  N,  W.  Rep.  101.  We  think 
the  court  properly  submitted  the  question  to  the  jury.  See,  also,  Hatfield  v. 
Chicago,  R.  /.  *  P.  Ry.  Co.,  61  Iowa,  434;  S.  C.  16  N.  W.  Rep.  336;  Bouser 
v.  Same,  60  Iowa,  230;  S.  C.  14  N.  W.  Rep.  778;  Slossen  v.  RarUngton,  C,  R. 
A  N.  Ry.  Co.,  60  Iowa,  215;  S.  C.  14  N.  W.Rep.  244;  Sloan  v.  Central  lotoa 
Ry.  Co.,  62  Iowa,  728;  S.  C.  16  N.  W.  Rep.  331. 

6.  One  of  the  grounds  of  tlie  motion  for  a  new  trial  was  that  plaintiff^s 
counsel  were  guilty  of  misconduct  in  making  certain  statement  in  their  ar- 
guments to  the  jury  which  were  not  warranted  by  any  evidence  in  the  case. 
The  counsel  who  made  the  opening  argument  made  the  following  statement 
to  the  jury:  "It  is  easy  for  them  to  get  their  witnesses.  They  will  bring  a 
fellow  across  the  continent  if  it  is  necessary;  and  he  comes  if  he  looses  his 
job.  They  do  not  always  bring  all  of  their  employes.  There  was  another 
employe  in  this  Ciise;  he  Wiis  hind  brakeman,  and  he  knew  something  of  the 
matter,  and  he  opened  his  mouth  and  it  was  unfavorable  to  them,  and  the> 
turned  him  off,  and  he  is  in  Missouri  or  somewhere  else,  you  do  not  know 
where.  Why  did  they  not  bring  him  ?  Because  he  is  a  sardine,  and  they  do 
not  want  him.  They  know  those  who  will  testify  for  them,  and  those  who 
will  not  they  discharge  from  the  road."  There  was  no  basis  in  the  evidence 
for  any  of  these  statements  with  reference  to  the  rear  brakeman.  They  are 
statements  of  fact  which  were  introduced  into  the  case  for  the  fii*st  time  dur- 
ing the  argument  to  the  jury. 

Without  attempting  to  justify  this  practice,  counsel  for  plaintiff  insist  that 
as  defendant  made  no  objection  at  the  time,  and  did  not  ask  the  <listriut  court 
to  exclude  the  objectionable  statement  from  the  attention  of  the  jury,  it  can- 
not now  be  heard  to  complain.  It  is  doubtless  true  that  many  irregularities 
may  occur  during  the  trial  of  a  cause  which,  unless  objected  to  at  the  time, 
should  be  deemed  to  be  waived.  A  party  could  hardly  sit  by  in  silence  and 
hear  erroneous  or  extravagant  claims  made  with  reference  to  the  evidence, 
without  waiving  the  right  to  complain  of  such  statements  in  the  future.  But, 
in  this  case,  the  statement  was  that  certain  facts  existed  of  which  there  was 
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not  only  no  evidence,  but  no  claim  that  they  were  proven ;  and  from  that  state- 
ment the  jury  were  asked  to  make  certain  deductions  prejudicial  to  tlie  other 
party  to  the  cause.  After  thus  violating  one  of  the  plainest  rules  of  practice 
to  the  prejudice  of  the  other  party,  we  are  not  prepared  to  say  tliat  counsel 
should  now  be  heard  to  claim  that  their  miscouduct  was  waived  by  the  fail- 
ure of  defendant  to  object  to  it  at  the  time.  But,  as  the  cause  must  be  re- 
versed on  other  grounds,  we  do  not  deem  it  necessary  to  determine  the  mat- 
ter. 

Objection  is  made  to  certain  statements  made  in  the  closing  argument. 
Without  settins:  them  out,  we  deem  it  sufBcient  to  say  that  they  a£tord  de- 
fendant no  just  ground  of  complaint. 

Other  questions  have  been  argued  by  counsel,  but,  as  they  will  probably 
not  arise  on  a  retrial  of  tlie  cause,  we  do  not  consider  them.  For  the  errors 
pointed  out,  the  judgment  is  revei-sed. 

Negligence,  when  question  for  Jury.  See  Lincoln  v.  Oillilan,  24  N.  ^y.  Hep.  44A,  and 
mote,  i47. 


Dbennan  and  others  v,  Graham  and  others. 

Filed  October  20,  1885. 

Railboad  Coxpaivtbb— Aid  Tax— Forkkiturb— Alibnatiov  or  Road. 

Marming  v.  Mulhewit  24  N.  W.  Rep.  271,  followed,  and  decree  affirmed. 

Appeal  from  Mahaska  circuit  court. 

Action  in  equity  to  enjoin  the  collection  of  a  tax  voted  in  aid  of  the  con- 
struction of  the  New  Sliaron,  Coal  Valley  &  Eastern  liailroad.  Decree  for 
the  plaintiffs,  and  the  defendants  appeal. 

Q.  W.  lAifftrty  and  R,  A.  ^ankty^  for  appellants,  Thom.is  Grjiham  and 
others.  L,  C.  Blaiichard  and  Geo.  C.  Morgan,  for  appellees,  James  M.  Dren- 
nan  and  others. 

Seevers,  J.  The  facts  in  this  case  are  the  same  as  in  Manning  v.  Ma- 
thews, 24  N.  W.  Bep.  271,  and  therefore  tliis  case  must  be  affirmed. 


Mills  and  others  v.  Collins  and  others.* 

Filed  October  21,  1885. 
L  Fbaud— How  Plbadbd. 

Fraud  is  a  good  defense  to  an  action  on  a  contract,  but  it  is  not  sufficient  to  plead 
fraud  in  general  terms.    The  specific  statemeuts  and  acts  relied  upon  as  constitu^ 
ing  the  fraud  must  be  set  out. 
1  Schools  and  ScuooL-DisTRicm— Coittbact  Signbd  Sepabatblt  by  Mbmbbbs  of  School 
Boabd— Falsk  Rkpersextations. 

A  liability  for  the  purcliase  of  maps,  etc.,  for  a  school  cannot  be  imposed  nx>on  a 
district  except  by  tlie  members  of  the  board  duly  conveneil  at  a  board  meeting, 
and  sitting  in  consultation ;  and  a  contract  signed  by  tliem  separately,  and  witliout 
consultation,  cannot  be  enforceil.  espcciallv  when  the  signatures  of  some  of  the 
members  were  obtained  by  false  and  Iraudulent  statements. 

Appeal  from  Polk  circuit  court. 

Action  upon  a  contract  of  purchase.  The  defendants  pleaded  that  their 
signatures  to  the  contract  were  procured  by  fraud,  setting  out  in  what  tha 
fraud  consisted.  The  plaintiffs  demurred  to  the  answer,  and  the  court  over- 
ruled the  demurrer.  The  plaintiffs  electing  to  stand  upon  their  demurrer, 
judgment  was  rendered  against  them  for  costs.    They  appeal. 

Cole,  McVey  dk  Clark,  for  appellants.  Mills  &  Go.  and  others,  T.  F.  SU- 
^neon,  for  appellees,  Andrew  Collins  and  others. 


^6ee  Doteat  end  of  case. 
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Adams,  J.    The  contract  sued  on  is  in  these  words: 

"In  consideration  of  the  following  goods,  viz.,  eleven  large  state  maps 
and  eleven  geographies,  bought  by  us  of  Mills  &  Co.,  we  agree  to  pay  them  at 
Des  Moines,  Iowa,  one  hundred  and  ten  dollars  on  or  before  the  first  day  of 
May,  1884,  provided  a  majority  of  the  following-named  persons,  John  Ryan, 
T.  J.  Cowman,  Andrew  Collins,  J.  G.  Cowman,  John  Hayes,  Wm.  Danley, 
Thos.  Kane,  John  Owens,  J.  E.  Fleck,  Ed.  Churchill,  John  Worley,  shall  sign 
this  agreement.  Nevertheless,  the  issuance  and  delivery  to  Mills  &  Co.  on 
or  before  the  first  day  of  May,  1884,  a  valid  school  order  of  the  district  town> 
ship  of  Des  Moines,  Jasper  county,  Iowa,  for  said  amount,  payable  as  above, 
shall  be  received  by  them  in  full  payment  thereof. 

[Signed]  "Andrew  Collins. 

•*  J.  E.  Fleck. 

**J.  G.  Cowman. 

••T.  J.  Cowman. 

"John  Owens. 

"Wm.  Danley. 

"Ed.  Churchill." 

The  defendants,  for  answer,  averred  "that  they  were,  at  the  time  the  con- 
tract set  out  in  said  petition  is  claimed  to  have  been  executed,  and  now  are, 
members  of  the  school  board  in  and  for  Des  Moines  township,  Jasper  county, 
Iowa,  and  John  Ryan  was  and  now  is  president  of  said  board;  that  the  sig- 
natures of  Andrew  Collins  and  T.  J.  Cowman  to  said  contract  were  obtained 
on  the  condition  and  representation  by  plaintiffs  that  said  John  Eyan,  pres- 
ident of  said  board,  had  agreed  to  and  would  sign  said  contract;  and,  relying, 
on  said  condition  and  representation,  they,  tlie  last-named  defendants,  signeit 
said  contract;  that  the  signatures  of  John  Owens,  J.  G.  Cowman,  and  J.  E. 
Fleck  to  said  contract  were  obtained  on  the  condition  and  representation  by 
plaintiffs  that  the  said  president  had  agreed  to  call  and  desired  to  call  a  meet- 
ing of  said  board  for  the  purpose  of  determining  whether  or  not  they  would, 
as  a  board,  purchase  said  maps  and  geographies,  and  that  said  president  de- 
sired the  last-named  defendants  to  sign  said  contract  as  indicating  a  desire  to 
have  said  meeting  called  and  willingness  to  be  present  at  the  same;  and,  re- 
lying upon  said  representations,  the  said  defendants  last  named  signed  said 
contract  for  said  purpose  and  no  other;  that  the  said  signatures  of  William 
Danley  and  Ed.  Churchill  to  said  contract  were  obtained  on  the  condition  and 
representation  that  the  other  defendants  had  signed  said  contract  uncondi- 
tionally and  absolutely,  and  that  a  majority  of  said  boai-d  had  agreed  to  said 
contract;  that  none  of  said  conditions  have  happened,  and  all  of  said  repre- 
sentations were  false  and  fraudulent,  and  were  the  inducements  to  the  de- 
fendants to  sign  said  contract." 

The  plaintiffs  demurred  to  the  answer,  "(1)  because  the  facts  pleaded 
therein  as  a  defense  constitute  no  legal  defense  to  the  action;  (2)  because  the 
suit  is  brought  on  a  printed  and  written  instrument  admitted  to  be  signed  by 
the  defendants,  which  is  plain  and  specific  in  its  terms,  and  the  facts  set 
forth  in  the  answer  are  not  such  as  to  defeat  the  liability  of  the  makers  of 
said  contract." 

This  is  a  law  action,  and  it  is  somewhat  doubtful  whether  the  demurrer  is 
sufficiently  specific  to  properly  raise  any  question  for  our  consideration.  But 
in  view  of  the  way  in  which  the  case  appears  to  have  been  submitted  below, 
we  will  treat  the  demurrer  as  raising  all  the  objections  to  the  answer  which 
are  now  raised  in  the  plaintiffs'  argument.  Before  proceeding  to  consider 
specifically  the  objections  urged,  we  desire  to  say  in  a  general  way  that  the 
answer  is  not  well  drawn.  The  defendants  seem  to  rely  upon  two  distinct 
defenses:  the  breach  of  a  parol  condition  of  the  contract,  and  fraud  by  which 
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the  defendants  were  induced  to  sign  it;  and  yet  these  defenses  are  not  pleaded 
in  separate  divisions,  but  are  mingled  together  as  if  tlie  pleader  thought  that 
they  were  substantially  the  same  thing.  If  the  breach  of  an  alleged  parol 
condition  had  been  separately  pleaded,  the  plaintiffs  might  have  successfully 
assailed  by  demurrer  that  division  of  the  answer,  because  no  evidence  would 
have  been  admissible  to  show  the  parol  condition,  the  alleged  breach  of  which 
is  relied  upon  as  as  a  defense.  The  plaintiffs  should,  we  think,  have  moved 
for  an  order  that  the  defendants  be  required  to  plead  their  defenses  in  sepa- 
rate divisions,  or  else  should  have  moved  to  strike  out  what  is  alleged  in  re- 
spect to  the  breach  of  a  parol  condition.  But  they  saw  fit  to  demur  to  the 
answer  as  a  whole,  and  if  it  contains  any  allegations  which  constitute  a  de- 
fense the  demurrer  was  properly  overruled.  Fraud  is  a  good  defense  to  a 
contract,  but  it  is  not  sufficient  to  plead  fraud  in  general  terms.  The  spe- 
cific statements  and  acts  relied  upon  as  constituting  the  fraud  must  be  set 
out.  If  these  do  not  show  fraud,  the  pleading  is  insufficient  and  may  be  suc- 
cessfully assailed  by  demurrer. 

The  plaintiffs  contend  that  the  representations  set  out  by  the  defendants  as 
fraudulent  are  not  sufficient  to  sustain  a  plea  of  fraud.  As  to  some  of  them 
we  have  to  say  that  we  think  that  perhaps  this  may  be  true,  but  as  to  others 
we  think  it  is  not  true.  It  is  alleged  that  the  plaintiffs  represented  that  the 
president,  John  Byan,  had  agreed  to  sign  the  contract,  and  that  the  repre- 
aentation  was  false.  This,  while  not  properly  pleaded  as  a  condition,  did,  we 
think,  show  fraud.  If  he  had  in  fact  agreed  to  sign  it,  the  defendants,  it  may 
be  conceded,  would  not  be  released  by  reason  of  his  failure  to  sign  it.  They 
would  not  be  allowed  to  say  that  they  relied  upon  his  signing.  There  was  not 
only  no  agreement,  written  or  by  parol,  that  he  should  sign  it,  but  the  defend- 
ants were  to  be  bound  if  a  majority  signed  it,  and  that,  too,  though' the  ma- 
jority signing  it  did  not  include  Byan.  But,  while  this  is  so,  Collins  and  T. 
J.  Ck)wman  have  a  right  to  say  that  they  were  influenced  by  the  plaintiffs' 
statement  that  Byan  had  agreed  to  sign  it.  The  fact  of  his  agreement  was 
the  important  thing,  probably,  to  them,  whether  c<'urried  out  or  not.  The  agree- 
ment, if  made,  though  it  should  never  be  carried  out,  they  might  well  think 
indicated  beyond  question  his  j  udgment  as  president  of  the  board ;  and  if  others, 
amounting  to  a  majority,  actually  signed,  they  might  feel  assured  that  a  meet- 
ing would  be  called,  and  a  school  order  would  be  drawn  and  substituted  for 
this  contract.  We  may  assume  that  these  goods  were  not  purchased  for  the 
defendants'  individual  use,  but  for  the  use  of  the  district,  and  would  not  have 
been  purchased  but  for  the  expectation  which  the  defendants  had  that  they 
would  be  paid  for  by  the  district.  Whatever  representations,  therefore,  were 
made  to  them  by  the  plaintiffs  for  the  purpose  of  creating  a  confidence  in  this 
respect,  and  having  this  effect,  and  determining  their  action  in  signing  the 
contract,  were,  we  think,  fraudulent,  if  false,  and  made  with  the  intention 
of  deceiving  and  misleading. 

In  connection  with  these  false  representations  it  is  proper  that  we  should 
consider  the  contract  which  the  defendants  were  asked  to  sign.  The  more  it 
is  examined  the  more  it  will  be  seen  that  It  is  a  very  ingenious  device.  It 
was  drawn  with  the  purpose  of  capturing  the  members  of  the  board  sepa- 
rately, and  forestalling  their  deliberative  and  untrararaeled  action  as  a  board. 
The  moment  a  member  signed  he  was  in  no  proper  condition  thereafter  to  act 
as  a  member  of  the  board  in  the  same  matter.  The  majority  became  com- 
mitted, by  reason  of  their  personal  liability,  to  the  purcliase  of  the  goods  for 
the  district,  and  without  any  hearing  from  the  minority.  The  law  contem- 
plates that  no  liability  of  this  kind  should  be  imposed  upon  the  district  except 
by  the  members  of  the  board  duly  convened  at  a  board  meeting,  and  sitting 
in  consultation.  The  object  of  the  contract  was  to  thwart  the  law  by  destroy- 
ing the  board's  deliberative  character.  The  evil  of  such  a  practice  is  far 
greater  than  would  naturally  occur  to  the  minds  of  most  men  who  compose 
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our  boards  of  school  directors.  In  the  practice  of  obtaining  such  contracts 
we  may  assume  that  those  members  are  approached  who  are  understood  to  b» 
most  susceptible  to  the  arts  of  a  skillful  canvasser.  The  pi-actice,  at  least, 
affords  an  opportunity  for  approaching  that  chiss,  and  fur  avoiding  th* 
stronger  and  more  independent  membei*s.  Now  if,  in  addition,  signatures 
can  be  lawfully  obtained  upon  the  false  representation  that  the  sti-onger  and 
more  independent  membera  have  agreed  to  sign  or  approve  the  purchase^ 
then  the  law  is  powerless  to  prevent  a  great  evil.  It  may,  perhaps,  be  said 
that  Collins  and  T.  J.  Cowman  IkuI  no  right  to  allow  themselves  to  be  influ- 
enced by  the  false  supposition  in  regard  to  liyan's  j udgment  and  desires.  But 
it  is  not  for  the  plaintiffs  to  say  this,  who  created  the  false  suppusi lion.  Be- 
sides, if  Collins  and  Cowman  were  to  put  themselves  in  a  position  which  should 
forestall  their  deliberative  action  as  members  of  the  board,  it  was  not  improper 
that  tliey  should  consider  Ryan's  judgment  and  desires. 

Taking  the  allegations  of  the  answer  to  be  true,  we  think  that  Collins  and 
Cowman  were  drawn  by  the  plaintiffs  into  a  contract  which  they  had  reason 
to  believe  that  the  district  would  assume,  and  that  that  belief  was  grounded  in 
part,  at  least,  upon  a  false  and  fraudulent  statement  made  by  the  plaintifiCs 
to  induce  the  contract. 

Having  reached  this  conclusion,  it  is  not  necessaryito  consider  the  other 
questions.  If  Collins  and  T.  J.  Cowman  are  not  holden,  the  other  defendants 
are  not;  for  without  the  former  the  contract  would  not  be  signed  by  a  major- 
ity, and.  according  to  its  own  terms,  would  bind  no  one.  We  think  that  th» 
demurrer  was  properly  overruled.    Affirmed. 

NOTE. 
Draudulent  RepreBerdaJtumM. 

Where  fVaad  has  been  committed,  and  by  it  plaintiff  has  been  injured,  canity  will  r%* 
licve  a^'ain'it  it,  Singer  Manufg  Co.  v.  Yarger,  12  Fed.  Rep.  487;  Elfelt  v.  Hart,  1  Fed. 
Rep.  264;  Taylor  v.  Saurnian,  1  Atl.  Rep.  44;  otherwise,  however,  if  no  damage  is  su»> 
tained.    Dunn  v.  Remington,  2  N.  W.  Rep.  230. 

Misrepresentations  are  Iraudulent,  Lynch  v.  Mercantile  Trnst  Co.,  18  Fed.  Rep.  486; 
Buckner  v.  Street,  16  Fed.  Rep.  3G5 ;  Chandler  v.  Childs,  3  N.  W.  Rep.  297 ;  Cavender  v. 
Roberson,  7  Pac.  Rep.  152;  even  when  believed  to  be  true  by  party  making  them. 
Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486;  Secberger  v.  Hobert,  8  N.  W.  Rep. 
482;  and  the  vendor  cannot  purge  himself  of  fraud  by  offering  to  rescind.  Lynch  t. 
Mercantile  Trnst  Co.,  18  Fed.  Rep.  486.  « 

Fraudulent  representations  must  be  material,  Hall  v.  Johnson,  2  N.  W.  Rep.  55;  and 
must  have  been  relied  on.  Lvncli  v.  Mercantile  Trust  Co.,  18  Fed.  Hep.  486;  Seeberger 
T.  Hobert,  8  N.  W  Rep.  482.  but  the  purchaser  need  not  suppose  every  statement  niad« 
to  him  literally  true  m  order  to  entitle  him  to  relief.  Heineman  y.  Steiger,  10  N.  W. 
Rep.  965. 

Where  the  vendor  honestly  expresses  an  incorrect  opinion  as  to  the  aroonnt,  quality, 
and  value  of  the  goods  he  disposes  of  in  a  sale  of  his  business,  and  good-will  thereof 
and  the  purchaser  sees  or  knows  tlie  property,  or  has  an  opportunity  to  know  it,  no  ao- 
tion  for  false  representations  will  lie.  Collins  v.  Jackson,  19  N.  W.  Rep.  947.  And  niero 
"dealing  talk"  in  the  sale  of  goods,  unless  accompanied  by  some  artifice  to  deceive  the 

Surchaser  or  throw  him  off  his  guard,  or  some  concealment  of  intrinsic  defects  not  easily 
etected  by  ordinary  care  and  diligence,  does  not  amount  to  misrepresentation,  Rey- 
nolds V.  Palmer,  21  Fed.  Rep.  433 ;  unless  there  be  false  statements  in  some  manner  af- 
fecting the  character,  quality,  value,  or  title  of  the  articles  sold.  Bank  of  Barnesville 
y.  Yocum,  0  N.  W.  Rep.  84.  But  a  statement,  recklessly  made  without  knowledge  of 
its  truth,  is  a  false  statement  knowingly  made  within  the  settled  rule.  Cooper  v.  Schles- 
ineer,  4  Sup.  Ct.  Rep.  360. 

Whether  or  not  omission  to  communicate  known  farts  will  amount  to  fraudulent 
representation  depends  npon  the  circumstances  of  the  particular  case,  and  the  relations 
of^the  parties.  Brittou  v.  Brewster,  2  Fed.  Rep.  160.  Where  a  vendor  conceals  a  ma- 
terial fact,  which  is  substantially  the  consideration  of  the  contract,  and  which  is  pecul- 
iarly within  his  knowledge,  it  is  fraudulent  misrepresentation.  Dowling  v.  Lawrence, 
16  N.  W.  Rep.  552. 

Evidence  of  fraudulent  representations  must  be  clear  and  convincing.  Wickbam  r. 
Morehouse,  16  Fed.  Rep.  324.  Where  a  man  sells  a  business,  and  the  contract  of  sale 
oontaincd  a  clause  including  all  right  to  business  done  by  certain  agents,  evidence  that 
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the  seller  was  willing  to  engage  in  the  same  business  with  such  agents  is  not  proof  of 
fraud  in  making  the  contract.  Taylor  v.  Saurman,  1  Atl.  Rep,  44.  Equity  will  not 
presunie  the  ratification  of  fraudulent  contract.  Northern  Pac,  R.  Co.  v.  Kindred,  14 
Fed.  Rep.  77. 

SeARUS  V.  BlOHARI>SON. 
Filed  October  21,  1886. 

1.  Verification  of  Awsweb  bt  Attorney. 

A  verification  of  an  answer  by  an  attorney  that  avers  that  affiant  has  personal 
knowledge  as  to  the  truth  of  a  statement  in  the  answer  because  plaintiflf  admitted 
ltd  truth  on  a  former  trial,  and  because,  as  to  another  statement,  the  court  deter- 
mined that  in  another  proceeding  it  was  true,  is  not  sulticient. 

2.  Trial — Deposition  Taken  in  Former  Suit. 

A  party  cannot  be  permitted  to  use  depositions  on  the  trial  of  one  cause  which 
have  been  taken  in  another  cause  without  having  filed  them  in  the  cause  in  which 
he  proposes  to  use  them,  or  obtaining  leave  before  tlie  commencement  of  the  trial 
to  so  use  them. 
S,  Evidence— Record  of  Former  Suit. 

The  pleadings  and  judgment  in  a  former  suit  may  be  offered  in  evidence  in  a 
second  suit  without  first  proving  the  identity  of  the  parties  and  causes  of  action ;  but 
such  evidence  may  be  subsequently  introduced  if  the  facts  are  denied. 

Appeal  from  Powesheik  circuit  court. 

Action  on  a  promissory  note.  Defendant  answered  that  he  signed  said  note 
as  surety  for  Thomas  Richardson,  and  that  without  his  knowledge  or  consent 
plaintiff,  for  a  valuable  consideration  paid  by  the  principal  debtor,  agreed  to 
extend,  and  did  extend,  the  time  of  payment  of  said  note  for  one  year,  whereby 
he  was  discharged.  In  an  amendment  to  his  answer,  subsequently  filed,  he 
alleged  that  in  the  cause  in  the  district  court  of  Powesheik  county  between 
the  same  parties,  in  which  the  same  issue  was  involved,  it  was  judicially  de- 
termined that  plaintiff  had  agreed  with  said  Thomas  Kichardson,  for  a  valua- 
ble consideration,  to  extend  the  time  of  payment  of  said  note  for  one  year. 
The  judgment  of  the  circuit  court  was  for  defendant.     Plaintiff  appeals. 

Wuislow  <fe  Varnum,  for  appellant,  Emma  L.  Searle.  Haines,  Lyman  <fe 
Howell,  for  appellee,  Ralph  Ricliardson. 

Reed,  J.  The  petition  was  duly  verified.  There  was  attached  to  the  orig- 
inal answer  the  affidavit  of  one  of  the  attorneys  who  appeared  for  defendant, 
in  which  he  swore  that  he  appeared  as  attorney  for  defendant  in  an  action 
brought  by  plaintiff  on  the  same  promissory  note,  in  wliich  it  was  judicially 
determined  that  plaintiff  did,  for  a  valuable  consideration,  extend  the  time  of 
payment  of  said  note  to  Thomas  Richardson,  and  that  on  the  trial  of  said 
cause  plaintiff  admitted  that  this  defendant  was  surety  on  the  note,  and  that 
her  agreement  with  Thomas  Richardson  was  made  without  defendant's 
knowledge  or  consent.  After  reciting  these  facts,  the  aflldavit  concluded  with 
the  following  statement:  "Wherefore  the  affiant  says  he  has  personal  knowl- 
edge of  the  matters  alleged  in  the  foregoing  answer,  and  of  the  allegations 
therein  contained,  as  1  verily  believa"  Plaintiff  filed  a  motion  to  strike  the 
answer  from  the  files,  on  the  ground  that  it  was  not  properly  verified.  This 
motion  was  overruled,  and  this  ruling  is  assigned  as  error.  The  petition  be- 
ing verified,  all  subsequent  pleadings  were  required  to  be  verified  also.  Code, 
section  2669. 

It  is  provided  by  section  2673  of  the  Code  that  "if  the  statements  of  a  plead- 
ing are  known  to  any  person  other  than  the  party,  such  pei*son  may  make  the 
affidavit  which  shall  contain  averments  showing  affiant  competent  to  make 
the  same."  The  question  raised  by  the  motion  is  whether  it  is  shown  by  the 
averments  of  the  affidavit  that  the  attorney  was  competent  to  make  it.  It 
has  been  held  that  the  competency  of  the  affiant  may  be  shown  by  a  general 
averment  that  the  affiant  has  knowledge  of  the  statements  of  the  pleading, 
and  knows  them  to  be  true.  Zoe  v.  Nichols,  51  Iowa,  330;  S.  C.  1  N.  W. 
v.25N.w.,no.l — 8 
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Rep.  664;  Ratiscli  v.  Moore,  48  Iowa,  611.  The  affidavit  in  question,  how- 
ever, contains  no  such  general  averment.  The  allegation  is  that  for  the  rea- 
sons stated  the  affiant  has  personal  knowledge,  etc.  That  is,  he  knows  that 
certain  statements  in  the  answer  are  true,  because  plaintiff  admitted  their 
truth  on  the  former  trial;  and  he  knows  that  another  statement  is  true,  be- 
cause the  court  determined  in  another  proceeding  that  it  was  true.  Affiant 
was  undoubtedly  competent  to  verify  those  statements  in  the  answer,  the 
truth  of  which  plaintiff  had  admitted  in  his  presence;  and  if  the  former  ad- 
judication had  been  pleaded  in  the  pleading  which  be  undertook  to  verify,  he 
probably  would  have  been  competent,  by  his  knowledge  of  the  fact  of  such 
adjudication,  to  verify  that  statement  also.  But  it  was  the  fact  wliich  he 
swears  was  adjudicated,  and  not  the  adjudication,  which  was  pleaded.  And 
we  think  his  knowledge  of  the  adjudication  alone  does  not  render  him  com- 
petent to  verify  the  statement  of  the  fact.  The  motion,  therefore,  should 
have  been  sustained. 

2.  On  the  trial  defendant  offered  to  read  certain  depositions  which  had  been 
taken  in  another  cause  between  the  same  parties  in  the  district  court.  Plain- 
tiff objected  to  the  reading  of  these  depositions,  on  the  ground  that  they  were 
not  taken  in  this  cause,  but  had  been  taken  in  a  cause  pending  in  another 
court.  The  objection  was  overruled,  and  the  depositions  were  read  in  evi- 
dence. As  we  understand  the  record,  the  depositions  had  never  been  filed  in 
this  cause,  and  no  application  had  been  made  before  the  trial  for  leave  to  use 
them  on  the  trial,  and  the  first  notice  or  intimation  which  plaintiff  had  that 
they  would  be  used  was  during  the  progress  of  the  trial,  when  defendant  of- 
fered to  read  them.  That  depositions  which  have  been  regularly  taken  in  one 
cause  may  be  used  on  the  trial  of  another  cause  between  the  same  parties  or 
their  privies  is  well  settled.  3  Greenl.  Ev.  §  326;  Shaul  v.  Brown,  28  Iowa, 
37 ;  Atkins  v.  Anderson,  63  Iowa,  739;  S.  C.  19  ]^.  W.  Rep.  323.  But  we  are 
very  clear  that  under  our  practice  a  party  should  not  be  permitted  to  use 
depositions  on  the  trial  of  one  cause  which  had  been  taken  in  another,  with- 
out having  filed  them  in  the  cause  in  which  he  proposes  to  use  them,  or  ob- 
taining leave  before  the  commencement  of  the  trial  to  so  use  them.  It  is  pro- 
vided by  section  3751  of  the  Code  that  when  depositions  are  filed  in  any  cause, 
the  clerk  shall  at  once  notify  the  parties  that  they  are  so  filed,  and  that  no  ex- 
ceptions to  depositions  other  than  for  incompetency  or  irrelevancy  shall  be 
regarded  unless  made  by  motion  filed  by  the  morning  of  the  second  day  of  the 
first  term  after  the  depositions  have  been  filed  by  the  clerk,  provided  they 
have  been  filed  three  days  prior  thereto ;  or  if  they  are  afterwards  received 
during  the  term,  such  motion  must  be  filed  by  the  morning  of  the  third  day 
after  they  are  filed,  and  all  motions  to  suppress  depositions  must  be  filed  be- 
fore the  cause  is  reached  for  trial. 

When  it  is  proposed  to  use  depositions  in  one  cause  which  have  been  taken 
in  another,  the  parties  have  the  same  right  to  except  to  them,  or  move  for 
their  suppression  as  though  they  had  been  taken  in  that  cause.  But  under 
these  provisions,  it  is  very  clear  that  they  could  have  no  opportunity  to  avail 
themselves  of  this  right  if  the  depositions  are  neither  filed  in  the  cause  nor 
leave  to  use  them  obtained  before  the  trial  is  entered  upon  It  is  held  in 
S?iaul  V.  Brown,  supra,  that  no  notice  was  required  to  be  given  before  the 
trial  commenced  of  the  purpose  to  use  the  depositions  on  the  trial.  But  the 
statutes  governing  the  right  to  except  to,  or  move  for  the  suppression  of,  dep- 
ositions have  been  materially  changed  since  that  decision.  We  think  the 
court  erred  in  overruling  the  objection. 

3.  Defendant  offered  in  evidence  the  pleadings  and  judgment  in  a  cause  in 
the  district  court,  to  which  plaintiff  objected  on  the  ground  of  incompetency 
and  immateri«ility,  and  the  overruling  of  this  objection  is  ^signed  as  error. 
The  point  insisted  upon  in  the  argument  of  this  assignment  is  that  there  was 
no  proof  that  the  former  action  was  between  the  same  parties,  or  that  it  in- 
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volved  the  same  rights  which  are  involved  in  this  action,  and  therefore  the 
recoKl  is  immaterial.  If  the  position  of  counsel  that  the  record  does  not 
show  the  identity  of  the  parties  and  causes  of  action  should  be  conceded,  it 
would  not  follow  that  the  objection  to  its  introduction  in  evidence  should 
have  been  sustained.  It  was  competent  evidence  of  an  adjudication,  and  the 
fact  of  the  identity  of  the  parties  and  causes  of  action  might  be  established  by 
otlier  evidence.  That  fact  was  not  required  to  be  proven  as  a  preliminary  to 
the  right  to  introduce  the  record.  It  is  simply  (according  to  counsel's  theory) 
a  fact  essential  and  material  to  the  defense  which  is  not  established  by  the 
recoixl.  Th^  question,  then,  is  simply  one  of  the  order  in  which  the  evidence 
should  have  been  Introduced.  But  that  is  a  matter  within  the  discretion  of 
the  trial  court,  and  there  was  clearly  no  abuse  of  discretion. 

As  we  reverse  the  judgment  on  other  grounds,  we  do  not  consider  the  quech 
tion  of  the  sufficiency  of  the  evidence  to  sustain  the  judgment.    Beversed. 


White  t?.  Smith. 
Filed  October  21,  1885. 

1.  Tax  Sale — Who  mat  Redeem. 

Any  one  having  an  interest  in  land  may  redeem  from  a  tax  sale  thereof. 

2.  Same— Tender  of  Taxes,  when  Made  in  Time. 

Where  plaintiff,  in  an  action  to  qaiet  title,  has  no  knowledge  that  defendant 
claims  under  a  tax  deed  until  the  tax  title  is  set  up  as  a  defense  in  the  answer,  an 
offer  in  the  replication  to  pay  the  taxes  is  made  in  time.  Long  v.  Stniih^  24  N.  W. 
Rep.  674,  followed. 

3.  Same — Notice  of  Expibation  of  Redemption  Pebiod. 

A  separate  notice  of  the  expiration  of  the  redemption  period,  descrihing  only  the 
land  therein  referred  to,  must  be  given  to  the  person  in  possession  of  or  to  whom 
each  tract  of  land  sold  for  taxes  was  taxed. 

Appeal  from  Guthrie  circuit  court. 

Action  in  equity  to  quiet  the  title  to  certain  real  estate.  The  plaintiff 
states  in  his  petition  that  he  is  the  absolute  owner  of  and  in  possession,  but 
that  the  defendant  claims  an  interest  therein  adverse  to  the  plaintiff,  who 
asked  that  his  title  be  quieted,  and  for  genenil  relief.  The  allegations  of  the 
petition  were  denied  by  the  defendant,  who  pleaded  that  he  was  the  owner  of 
the  undivided  three-fourths  of  the  real  estate,  and  the  answer  was  made  a 
cross-petition,  and  the  defendant  asked  that  his  title  be  quieted.  In  a  reply, 
the  plaintiff  stated  that  the  time  for  redemption  from  the  tax  sale  under 
which  the  defendant  claimed  had  not  expired  when  this  action  was  com- 
menced, and  that  no  affidavit  as  required  by  law  was  filed  in  the  treasurer's 
office  prior  to  the  execution  of  the  tax  deed;  that  no  notice  as  required  by 
law  was  given  to  the  persons  entitled  thereto  before  the  execution  of  the  tax 
deed.  Plaintiff  offers  to  redeem  from  said  tax  sale,  and  to  pay  whatever 
amount  may  be  adjudged  due  defendant  as  taxes  paid.  The  plaintiff  denied 
that  defendant  was  the  owner  of  any  part  of  the  land  in  controversy.  The 
court  found  and  decreed  that  the  plaintiff  was  the  owner  of  the  land  in  con- 
troversy and  was  entitled  to  redeem.    The  defendant  appeals. 

/.  8.  McCaughan,  for  appellant,  Scott  E.  Smith.  Fogg  <&  Ifeal,  for  ap- 
pellee, Francis  White. 

Seevers,  J.  Miles  White  was  the  owner  of  the  patent  title  to  the  land  in 
controversy,  and  for  the  purpose  of  establishing  title  in  himself,  the  plaintiff 
introduced  in  evidence  and  relied  on  the  will  of  Miles  White,  which  was  ad- 
mitted to  probate  in  Guthrie  county  in  this  state  on  the  third  day  of  Decem- 
ber. 1883.  The  land  was  sold  for  delinquent  taxes  on  the  first  day  of  No- 
vember, 1875,  and  the  same  was  conveyed  by  the  county  treasurer  to  the 
plaintiff  on  the  thirty-first  day  of  August,  1880.    This  deed  fails  to  recite  that 
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the  notice  required  by  law  prior  to  the  execution  of  the  deed  had  been  given, 
and  for  this  and  other  reasons  the  plaintiff  claims  that  this  deed  is  void.  In 
April,  1883,  the  treasurer  executed  another  deed  conveying  the  premises  in 
controversy  to  the  plaintiff.  This  deed  recites  that  it  was  made  to  "correct 
errors  and  omissions  in  deed  to  some  land  made  August  31,  1880,"  and  it  is 
also  recited  therein  "that  due  notice  has  been  given  more  than  ninety  days 
before  the  execution  of  these  presents  to  Miles  White,  to  whom  said  land  was 
taxed,  of  the  expiration  of  tlie  time  of  redemption  allowed  by  law."  After 
introducing  the  conveyances  in  evidence,  the  defendant  rested,  and  thereupon 
the  plaintiff  introduced  in  evidence  the  notice  of  the  expiration  of  the  period 
allowed  to  redeem,  and  also  the  proof  of  the  service  of  sucli  notice  on  file  in 
the  treasurer's  office. 

1.  Miles  White  devised  to  certain  named  grandchildren  upwards  of  6,000 
acres  of  land  in  Iowa,  not  otherwise  disposed  of  in  the  will,  the  lands  so 
devised  to  be  selected  and  set  aside  by  his  executor  within  two  years  after  the 
death  of  the  testator,  and  the  plaintiff  was  designated  by  the  will  as  the  sole 
executor.  After  making  the  foregoing  and  other  devises,  the  testator  de- 
vised all  tlie  rest  and  residue  of  his  estate  to  the  plaintiff.  There  was  no  evi- 
dence tending  to  show  how  much  land  the  testator  owned  at  the  time  of  his 
death,  and  therefore  it  is  insisted  that  the  plaintiff  has  failed  to  show  title 
in  himself,  and  consequently  his  right  to  redeem  does  not  appear,  because  the 
testator  may  not  have  owned  any  more  land  in  Iowa  than  had  been  devised 
to  his  grandchildren.  No  speclHc  land  was  so  devised,  and  there  is  no  evi- 
dence tending  to  show  whether  the  executor  has  selected  and  set  aside  such 
land  although  more  than  two  years  had  expired  after  the  death  of  the  testa- 
tor and  prior  to  the  commencement  of  this  action.  The  plaintiff  has  shown 
beyond  question  such  an  interest  in  the  real  estate  as  entitles  him  to  redeem. 
Any  one  having  an  interest  in  land  may  redeem.  The  plaintiff,  as  executor 
under  the  terms  of  the  will,  had  such  an  interest.  Rice  v.  Nelson,  27  Iowa, 
148 ;  Burton  v.  Hintrager,  18  Iowa,  ^8 ;  Corning  Tovm  Co,  v.  Davis,  44  Iowa, 
622;  Cummings  v.  Wilson,  59  Iowa,  14;  S.  C.  12  N.  W.  Rep.  747.  We  do 
not  understand  counsel  for  the  defendant  to  controvert  tlie  question  above 
stated;  but  his  contention  is  that  as  the  plaintiff  averred  that  he  was  the 
owner  of  the  land,  that  he  must,  in  order  to  redeem,  establish  that  fact.  We 
think  that,  under  the  prayer  for  general  relief,  the  plaintiff  is  entitled  to  re- 
deem from  the  sale  if  he  has  shown  that  he  has  such  an  interest  as  entitles 
him  to  redeem. 

2.  Conceding  that  the  right  to  redeem  existed,  it  is  insisted  the  plaintiff  is 
not  entitled  to  do  so,  because  he  has  not  paid  the  taxes  due  upon  the  land,  and 
that  the  tender  was  not  made  in  time.  The  answer,  as  set  out  in  the  abstract 
and  herein,  does  not  in  terms  set  up  and  rely  on  a  tax  deed  to  defeat  the  claim 
relied  on  in  the  petition,  but  from  the  evidence  introduced  and  the  argument 
of  counsel,  it  clearly  appears  that  the  case  was  tried  below  on  the  theory  that 
the  defendant  relied  on  the  tax  title  to  defeat  the  action,  and  that  the  auflli- 
ciency  of  such  title,  and  whether  the  plaintiff  was  entitled  to  redeem,  were 
the  questions  tried  and  determined  in  the  circuit  court,  and  we  are  now  asked 
to  determine  such  questions  without  reference  to  the  condition  of  the  plead- 
ings, which  we  presume  have  been  greatly  abbreviated  in  the  abstract.  The 
tender  or  offer  to  pay  the  taxes  was  made  for  the  fii'st  time  in  the  replication. 
Until  the  answer  was  filed  the  record  fails  to  show  that  the  plaintiff  had  any 
knowledge  of  the  tax  title.  As  soon  as  it  was  asserted,  the  offer  to  pay  was 
made,  which  we  think  was  in  time.    Long  v.  Smith,  24  N.  W.  Rep.  674. 

3.  The  first  tax  deed  was  executed  in  August,  1880;  and  if  it  is  valid,  it 
may  be  that  the  defendant  is  not  entitled  to  redeem.  Before  a  tax  deed  can 
be  lawfully  executed,  the  notice  contemplated  in  section  894  of  the  Code 
must  be  given,  and  proof  of  service  thereof  filed  as  therein  provided.  A  no- 
tice was  published  in  a  newspaper,  but  whether  such  notice  is  sufficient  or 
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not  is  the  question  to  be  determined.  It  is  directed  to  Miles  White,  and  some 
15  other  named  persons  and  unknown  owners.  It  refers  to  and  describes  the 
particular  80  acres  of  land  claimed  by  the  plaintiff,  and  15  or  more  other  de- 
scriptions of  land  in  different  sections  and  townships,  and  also  a  town  lot 
in  the  town  of  Casey, 

The  statute  provides  that  the  notice  shall  be  given  by  the  "lawful  holder 
of  the  certificate  of  purchase."  It  evidently  contemplates  that  a  notice  shall 
be  given  by  the  holder  of  each  certificate  of  purchase.  A  fair  construction  of 
the  statute  requires  that  a  separate  notice  should  be  given  to  the  person  in 
possession  of  or  to  whom  each  tract  of  land  was  taxed.  It  is  required,  we 
think,  that  the  holder  of  each  certificate  of  purchase  must  give  a  notice  which 
describes  only  the  land  therein  referred  to,  and  states  the  other  statutory 
requisites.  The  notice  in  this  case  may  be  well  designated  as  a  "blanket 
notice,"  and  such  a  notice  is  unknown  to  the  law.  A  person  is  not  and 
should  not  be  required  to  look  over  15  or  more  descriptions  of  land  to  see  if 
any  is  described  in  which  he  is  interested,  nor  should  he  be  required  to  look 
over  as  many  names  in  a  published  notice  to  see  whether  such  notice  is  di- 
rected to  him.  The  notice  is  insufficient;  and  as  both  deeds  are  based  on  the 
same  notice,  the  right  to  redeem  exists  unless  no  notice  was  required  to  be 
given,  which  counsel  for  defendant  contends  is  the  case. 

In  the  second  deed  introduced  in  evidence  is  the  statement  that  notice  was 
given  to  Miles  White,  "to  whom  said  land  was  taxed."  This  we  think  is 
sufficient  evidence  that  the  land  was  so  taxed,  and  therefore  a  notice  was  eo- 
sentiaL    Affirmed. 


Hawkeye  Ins.  Co.  v.  Duffie,  Judge,  etc 

Filed  October  21,  1885. 

Pbagttos — Order  Settiwg  aside  Judgment  for  Costs— Certiorari. 

It  is  error  for  a  trial  court,  after  a  demurrer  to  a  petition  has  been  sustained,  and 
plaiutiffhas  elected  to  stand  on  bis  complaint,  and  a  judgment  for  costs  has  been  en- 
tered against  him,  and  a  record  of  such  judgment  made  and  signed  by  the  judge, 
to  allow  plaintiff  to  witlidraw  his  election,  and,  without  any  notice  and  in  the  ab- 
sence of  defendant,  to  order  the  juflgment  to  beset  aside,  ana  plaintiff  given  30  days 
in  which  to  file  an  amended  petition.    Beck,  0.  J.,  and  Keed,  J.,  dissenting. 

Certiorari. 

On  the  twenty-sixth  day  of  May,  1884,  plaintiff  filed  a  petition  in  this  court, 
in  which  it  is  alleged  that  at  the  September  term,  1883,  there  was  pending  in 
the  district  court  of  Kossuth  county  a  certain  cause  wherein  P.  C.  Kincaid 
and  Henry  Warder  were  plaintiffs,  and  tho  plaintiff  herein  was  defendant; 
that  the  parties  to  said  cause  appeared  at  said  term,  and  the  defendant  filed 
a  demurrer  to  the  petition  theretofore  filed  by  the  plaintiffs  therein,  which  the 
court,  after  hearing  the  argument  of  counsel,  sustained;  that  thereupon  the 
plaintiffs  elected  to  stand  on  their  petition  and  announced  their  intention  to 
so  elect  to  the  court,  whereupon  the  court  entered  judgment  against  them 
for  the  costs  which  had  accrued  in  the  case;  that  a  record  of  said  order  and 
judgment  wtis  duly  made,  and  the  same  was  approved  and  signed  by  the 
judge;  that  after  said  record  Avas  made  and  signed,  and  after  counsel  for  the 
defendant  had  left  the  court,  but  during  the  term  at  which  the  order  and 
judgment  were  entered,  the  court  permitted  the  plaintiffs  in  said  action  to 
withdraw  their  election  to  stand  on  their  petition,  and,  without  any  motion 
or  other  written  application  therefor  having  been  filed,  or  any  notice  thereof 
having  been  given  to  defendant,  entered  an  order  setting  aside  said  judgment 
for  costs,  and  granting  the  plaintiffs  30  days  within  wliich  to  file  an  amend- 
ment to  their  petition .  And  it  is  alleged  that  said  court,  and  the  j  udge  thereof, 
exceeded  their  jurisdiction  and  acted  illegally  in  setting  aside  said  judgment 
and  granting  plaintiffs  leave  to  amend  their  petition.    On  the  filing  of  the 
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petition  a  writ  of  certiorari  was  allowed  by  one  of  the  judges  of  this  court, 
and  was  issued  by  the  clerk  and  served  on  defendant,  and  in  obedience  to  the 
mandate  of  the  writ  defendant  has  filed  a  transcript,  duly  certified,  of  the  en- 
tire records  and  proceedings  had  in  said  cause. 

R.  W,  Barger,  for  plaintiff.  /.  C.  Raymond  and  Ooode,  Wishard  &  Phil- 
lips,  for  defendant. 

Seevers,  J.  It  will  be  conceded,  if  the  court  had  jurisdiction  of  the  de- 
fendant at  the  time  the  order  was  made  setting  aside  the  judgment,  that  the 
order  cannot  be  attacked  in  this  proceeding,  but  that  the  defendant  should 
have  appealed  and  thus  corrected  the  error.  Code,  §  3216;  State  \.  Roney,  37 
Iowa,  30.  It  will  also  be  conceded  that  the  court  had  the  power  to  expunge 
any  record  made  during  the  term,  provided  it  had  jurisdiction  of  the  parties 
at  the  time  the  change  in  the  record  was  made.  The  statute  upon  tliis  sub- 
ject is  in  these  words :  "  The  record  aforesaid  is  under  the  control  of  the  court, 
and  may  be  amended  or  any  entry  therein  expunged  at  any  time  during  the 
term  at  which  it  is  made,  or  before  it  is  signed  by  the  judge."  Code,  §  178- 
It  will  be  observed  that  the  statute  contemplates  that  the  expunging  order 
may  be  made  during  the  term,  or  before  the  record  is  signed  by  the  judge.  It 
frequently  occurs  that  the  record,  or  at  least  a  portion  of  it,  is  not  signed  un- 
til the  succeeding  term.  Sometimes  it  is  impracticable  for  the  clerk  to  pre- 
pare the  record  during  the  term,  and  therefore  it  is  not  signed  by  the  judge 
during  the  term.  Again,  there  are  terms  which  contain  several  weeks  or 
months,  and  the  record  is  not  signed  until  the  close  of  the  term,  or  at  least 
this  may  occur.  Then  there  are  terms  which  last  only  a  few  days.  In  these 
several  cases  the  power  of  the  court  to  expunge  an  entry  or  change  the  record 
is  precisely  the  same;  therefore  the  statute  must  be  so  construed  as  to  deny 
the  existence  of  the  power,  unless  the  court  has  jurisdiction  of  the  defendant 
at  the  time  the  order  is  made.  For  it  would  be  manifestly  unjust  for  the 
court  to  correct  a  record  made  during  the  term  at  the  succeeding  term,  which 
materially  affected  the  interests  or  rights  of  a  party,  unless  such  party  was  be- 
fore the  court,  or  had  notice  of  the  proposed  correction. 

In  the  case  at  bar  final  judgment  had  been  rendered.  Ordinarily,  wlien  this 
has  been  done,  the  case  is  at  an  end  except  that  a  motion  for  a  new  trial  may  ' 
be  filed  within  three  days  thereafter.  While  it  may  be  the  court  had  juris- 
diction of  the  defendant  during  such  period  for  the  purposes  of  such  a  mo- 
tion, the  defendant  was  not  bound  to  anticipate  that  the  plaintiff  would  with- 
draw his  election  to  stand  on  the  petition,  or  that  the  court  would  permit  him 
to  do  so  and  file  an  amended  petition,  and  that  the  court  would  set  aside  the 
final  judgment  previously  entered.  The  case  having  been  disposed  of  by  the 
rendition  of  final  judgment,  the  court  ceased  to  have  jurisdiction  over  tlie 
defendant  in  the  action,  and  the  defendant's  attorney  was  not  bound  to  re- 
main in  court,  but  could  well  leave  as  he  did.  It  may  be  that  the  order  was 
one  that  should  have  been  made,  and  that  substantial  justice  required  the 
court  in  this  instance  to  do  so.  But  this  is  not  the  controlling  consideration. 
The  controlUng  question  is  one  of  jurisdiction,  and  it  is  evident,  if  the  court 
did  not  have  jurisdiction  of  the  defendant  in  the  action,  that  the  expunging 
order  is  absolutely  void.  As  the  order  wjis  made  in  the  absence  of  the  de- 
fendant in  the  action,  no  exception  could  be  taken,  and  therefore  an  appeal 
would  have  been  elTectual.  It  is  true,  the  defendant,  when  it  obtained 
knowledge  of  the  order,  might  have  moved  the  court  at  the  succeeding  term 
to  set  it  aside.  But  the  defendant  was  not  bound  to  do  this  if  tlie  court  did 
not  have  jurisdiction  to  make  the  order  at  the  time  it  did  so.  Besides  this» 
orders  of  a  similar  character  might  be  made  under  like  circumstances  of  which 
a  party  might  not  obtain  knowledge  in  time  to  remedy  the  wrong  done,  by 
motion  or  appeal .  It  is  evident  that  the  character  or  kind  of  order  made  can- 
not be  a  controlling  consideration.  In  our  opinion  the  expunging  order  must 
be  set  aside,  and  regarded  as  never  having  been  made.    Reversed. 
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Reed,  J.,  (dissenting,)  In  my  opinion  the  most  that  can  be  said  is  that 
the  court  erred  in  permitting  the  plaintiffs  to  withdraw, their  election  to 
stand  on  their  petition,  and  in  setting  aside  the  judgment  against  them  for 
costs,  and  permitting  them  to  file  an  amended  petition.  Under  section  178 
of  the  Code,  quoted  in  the  majority  opinion,  the  court  has  the  power  at  any 
time  during  the  term  at  which  it  is  made,  or  before  it  is  signed  by  the  judge, 
to  amend  the  record,  or  expunge  any  entry  therein.  It  necessarily  retains 
jurisdiction  of  tlie  cause  and  the  parties  while  this  power  continues.  If  the 
court  had  been  convinced  during  the  term  that  its  ruling  on  the  demurrer 
was  wrong,  it  had  the  power,  under  this  provision,  to  have  set  aside  the  judg- 
ment for  costs  and  the  order  sustaining  the  demurrer,  and  have  entered  an 
order  overruling  it.  It  is  held  in  Brace  v.  Qrady,  36  Iowa,  352,  that  the  court 
has  power  during  the  term,  under  this  provision,  to  change  an  order  already 
made  and  recorded,  when  convinced  that  it  was  erroneously  made.  A  party 
has  no  remedy  by  certiorari  against  an  erroneous  order  or  decision  made 
while  the  court  has  jurisdiction  of  the  cause  and  the  parties.  I  think,  there- 
fore, that  this  proceeding  should  be  dismissed. 

Beck,  C.  J.»  concurs  in  this  dissent. 


Evans  t?.  Burns. 
Filed  October  21, 18S6. 

1.  Jmxnnnrr—AflsioHMEWT— Payment. 

A.,  the  holder  of  three  notes  secured  by  mortgage,  on  default  in  payment  of  the 
note  first  falling  due,  obtained  judgment  thereon,  and  assigned  such  judgment  and 
the  two  notes  to  B.,  who,  on  payment  by  C,  who  had  purchased  a  part  of  the 
land,  of  the  amount  of  the  judgment,  assigned  it  to  C,  who  assigned  it  to  D.  Held^ 
in  an  action  by  D.  to  estabhsh  a  lien  on  the  land,  that  the  payment  by  0.  did  not 
discharge  the  jadgment,  and  that  parol  evidence  was  not  admissible  to  show  that 
the  written  assignment  was  not  what  it  purported  to  be. 

2.  Same— Taxb8— Lien. 

A  junior  incumbrancer,  by  paying  taxes,  which  are  a  first  lien  on  land,  will  be 
entitled  to  a  first  lien. 

Appeal  from  Chickasaw  circuit  court. 

The  plaintiff  claims  to  be  the  owner  of  a  judgment  rendered  upon  a  prom- 
issory note  f^ainst  the  defendant  Burns.  The  note  at  the  time  of  its  execu- 
tion was  secured  by  a  mortgage  upon  about  six  acres  of  land.  In  the  action 
in  which  the  judgment  was  rendered  there  was  no  prayer  for  a  decree  of  fore- 
closure, and  this  action  is  brought  as  supplemental  to  that  to  enforce  the  lien 
of  the  mortgage.  The  defendant  Diiyton  is  the  owner  of  two  notes  exe- 
cuted by  Burns  and  secured  by  the  same  mortgage,  but  falling  due  later  than 
the  note  upon  which  the  plaintiff's  judgment  was  rendered.  The  court  ren- 
dere<l  a  decree  of  foreclosure  in  favor  of  the  plaintiff,  and  decreed  that  his 
lien  is  paramount  to  that  of  Dayton.    Dayton  appeals. 

A.  C.  Boylan,  for  appellants,  William  Burns  and  others.  /.  -R.  Bane,  for 
appellee,  George  I.  Evans. 

Adams,  J.  The  a{)pellant  Dayton  denies  that  the  plaintiff  is  entitled  to  any 
lien  at  all.  He  concedes  that  Burns  executed  three  notes,  that  they  were  all 
secured  by  one  mortgage,  and  that  the  plaintiff's  judgment  was  rendered  upon 
the  one  first  falling  due;  but  he  contends  that  the  judgment  was  afterwards 
paid.  Whether  it  was  paid  or  not  is  the  principal  question  to  be  determined.. 
The  undisputed  facts  are  that  the  Bank  of  New  Hampton  became  the  owner 
of  the  three  notes;  that  when  the  first  fell  due,  it  obtained  thereon  the  judg- 
ment in  question,  and  afterwards  assigned  the  judgment  and  also  the  two- 
notes  not  in  jadgment  to  the  defendant  Dayton.     Those  two  notes  Dayton 
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still  owns;  but  the  judgment  he  assigned  to  one  Elizabeth  Cronough,  and  she 
assigned  it  to  the  plaintiff.  Dayton,  however,  contends  that  while  in  form 
the  transaction  between  him  and  Mrs.  Cronough  might  appear  as  above  stated, 
the  payment  to  him  by  Mrs.  Cronough  was  understood  to  work  an  actual  dis- 
charge of  the  judgment,  and  he  testified  substantially  to  that  effect. 

The  fact  is,  Mrs.  Cronough  bought  about  three  acres  of  the  land  of  Burns, 
the  mortgagor,  and  took  a  deed  of  warranty,  with  a  covenant  against  one-half 
of  the  mortgage,  and  only  half.  Under  this  state  of  things  she  had  no  way  of 
protecting  her  title  except  by  paying  one-half  of  the  mortgage,  but  it  does 
not  appear  that  she  promised  lier  grantor,  Burns,  that  she  would  do  so,  and  it 
was  her  right  to  abandon  the  land  which  she  purchased  and  allow  it  to  be  sold 
under  a  foreclosure  of  the  mortgage  if  she  preferred  to  do  so.  We  have  no 
doubt  that  she  contemplated  protecting  her  title  by  an  eventual  payment  and 
discharge  of  the  judgment,  but  that  at  the  time  of  her  transaction  with  Day- 
ton she  or  her  attorney  saw  that  if  the  judgment  should  be  discharged,  her 
land  would  still  be  liable  for  the  balance  of  the  mortgage  debt.  As  the  judg- 
ment was  the  prior  one  of  two  liens,  she  naturally  insisted  that  Dayton,  in- 
stead of  discharging  the  judgment,  should  assign  it  to  her.  Under  the  cir- 
cumstances this  was  the  only  way  in  which  she  could  protect  herself.  Day- 
ton certainly  consented  to  this  arrangement,  and,  having  obtained  her  money 
under  it,  we  do  not  think  that  he  is  entitled  to  dispute  its  legal  effct.  He 
never  had  any  claim  upon  Mi's.  Cronough  in  any  form.  In  paying  her  money 
to  him  his  act  was  purely  voluntary-.  It  was  her  right,  therefore,  to  dictate 
the  form  of  the  transaction,  and  it  was  his  right,  if  he  did  not  choose  to  assent 
to  it,  to  enforce  his  claim  as  the  law  allowed.  It  often  happens  that  a  per- 
son is  willing  to  advance  the  amount  of  a  judgment  if  he  can  have  an  assign- 
ment of  it,  but  would  advance  nothing  by  way  of  payment  and  discharge  of 
the  judgment.  If  we  should  hold  that  by  parol  evidence  a  meaning  can  be 
put  upon  an  assignment  which  is  in  contravention  of  its  terms,  there  would  be 
no  safety  in  such  transaction.  The  case  is  not  different  from  what  it  would 
have  been  if  Dayton  had  expressly  stipulated  in  writing  that  Mrs.  Cronough 
was  to  hold,  own,  and  control  the  judgment. 

The  appellant  relies  upon  Cousins  v.  Westcott,  15  Iowa,  255,  and  Harrison 
T.  McKim,  18  Iowa,  491.  But  in  neither  of  those  cases  was  it  held  admis- 
sible to  show  that  the  assignment  had  no  operation.  Force  was  given  to  the 
parties'  contract,  and  no  express  words  were  contradicted.  The  most  that 
can  be  said  is  that  this  court,  in  obedience  to  what  is  deemed  the  weight  of 
authority,  has  gone  so  far  as  to  hold  that  where  parties  have  entered  into 
a  written  contract,  but  the  words  do  not  express  their  whole  contract,  but 
are  nevertheless  of  such  character  that  the  law,  by  implication,  superadds 
something,  tlie  implication  may  be  rebutted  or  controlled  by  parol  evidence. 
In  the  case  at  bar  there  was  nothing  left  for  implication.  The  w^ords  used 
in  the  written  assignment  were  a  complete  expression  of  the  contract.  The 
object  of  the  parol  evidence  is  to  show  that  the  real  understanding  of  the  par- 
ties was  that  there  was  nothing  to  assign,  and  that  the  making  of  the  con- 
tract of  assignment  was  a  void  act.  We  think  that  there  is  nothing  in  the 
cfises  cited  which  would  justify  the  ruling  for  which  the  appellant  contends. 
He  relies  in  part  upon  what  was  done  by  Mrs.  Cronough  subsequently  to  the 
assignment,  but  we  can  see  in  it  no  intent  to  discharge  the  judgment,  the 
lien  of  which  was  so  manifestly  necessary  for  her  protection. 

The  evidence  shows  that  Dayton  paid  $42.95  as  taxes  on  the  premises.  He 
asks  that  he  may  have  a  decree  for  the  amount  paid,  and  interest,  and  that 
the  same  be  made  the  first  lien  upon  the  premises.  The  court  held  the  lien 
to  be  inferior  to  the  plaintiff's  lien.  In  this  we  think  that  the  court  erred. 
The  taxes  before  payment  were  certainly  the  first  lien  upon  the  premises,  and 
we  see  no  reason  why  a  junior  incumbrancer,  in  paying  them  for  his  protec- 
tion, should  not  be  entitled  to  such  lien. 
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We  think  the  decree  correct  except  in  regard  to  the  lien  for  taxes.    Modi- 
fied and  affirmed. 

Beck,  0.  J.,  not  concurring. 


Hutchinson  v.  Board  or  Equalization  of  teeb  City  of  Oskaloosa. 

Filed  October  21,  1886. 

Taxation — Pbopebty  in  Handb  of  Agent — Obligation  to  Pay  Money. 

Where  an  obligation  for  the  payment  of  money  given  by  an  agent  is  founded  on 
an  actual  consideration,  and  evidences  an  actual  indebtedness,  he  is  entitled  to  have 
the  amount  of  such  indebtedness  deducted  from  his  taxable  property,  regardless  of 
the  motive  which  may  have  influenced  him  to  incur  the  obligation. 

Appeal  from  Mahaska  circuit  court. 

The  board  of  equalization  of  the  city  of  Oskaloosa  added  $13,000  to  plain- 
tiff's assessment  on  moneys  and  credits  for  the  year  1884.  They  also  assessed 
him  $22»000  (moneys  and  credits)  as  agent.  He  appealed  from  this  action  to 
the  circuit  court,  and,  upon  a  hearing,  the  court  reversed  the  action  of  the 
board,  and  struck  out  both  items  from  his  assessment,  and  from  this  order 
defendant  appeals. 

James  A. Mice  and  L,  C,  Blanchard,  for  the  Board  of  Equalization.  John 
0,  Malcolm  and  John  F,  Lacey,  for  appellee,  Charles  Hutchinson. 

Reed,  J.  On  the  hearing  in  the  circuit  court,  plaintiff  testified  that  he 
had,  on  the  first  day  of  January,  1884,  moneys  and  credits  to  the  amount  of 
$25,000,  but  that  he  was  indebted  to  various  parties  to  an  amount  in  excess 
of  that.  He  admitted,  on  cross-examination,  that  the  item  of  825,000  was 
made  up  of  various  sums  of  money  which  he  had  received  from  friends  of  his 
living  in  England,  and  which  he  had  originally  loaned  out  for  them,  taking 
the  securities  given  for  such  loans  in  their  names,  and  that,  without  having 
returned  any  portion  of  said  moneys  to  the  owners,  he  had  given  his  own 
obligations  to  them  therefor,  and  had  reloaned  the  money  in  his  own  name, 
or  taken  an  assignment  to  himself  of  the  securities  originally  taken  for  the 
loans,  and  that  the  indebtedness  which  he  claimed  should  be  deducted  from 
the  amount  of  his  moneys  and  credits  was  evidenced  by  the  obligation  he 
had  given  for  said  moneys.  He  also  admitted  that  while  he  controlled  and 
managed  said  moneys  and  credits  as  agent  for  the  owners  thereof,  the  public 
authorities  asserted  the  right  to  tax  him  thereon,  and  that  he  had  been  held 
personally  liable  foi;  the  tax  thereon,  and  that  he  had  made  the  change  in  the 
mode  of  doing  the  business  for  the  purpose  of  avoiding  taxation.  Defendant 
insists  that  the  obligations  do  not  evidence  "a  debt  in  good  faith  owing  by 
him,"  and  consequently  plaintiff  is  not  entitled  to  deduct  their  amount  from 
the  amount  of  moneys  and  credits  which  he  is  required  to  list  for  taxation. 

Whether  the  tax-payer  is  entitled  to  have  an  acknowledgment  of  indebted- 
ness deducted  from  the  amount  of  the  moneys  and  credits  which  he  is  required 
to  list  for  <isse8sment  depends  upon  whether  it  is  founded  on  an  actual  consider- 
ation. Code,  ^  814.  If  it  is  founded  on  such  consideration  and  evidences  an 
actual  indebtedness,  he  is  entitled  to  have  it  deducted  regardless  of  the  mo- 
tive which  may  have  influenced  him  to  incur  the  obligation.  The  evidence 
shows  that,  in  consideration  of  the  turning  over  to  liira  of  the  money  then  in 
his  hands  and  the  assignment  to  him  of  the  securities  for  the  loans  yet  out- 
standing, plaintiff  gave  his  personal  obligation  to  each  of  the  parties  for  the 
amount  of  money  he  had  received  from  him.  He  thereby  became  indebted 
to  each  for  the  amount  of  the  obligation  given  him.  It  was  the  understand- 
ing and  intention  of  the  parties  that  he  should  become  so  indebted.  The 
change  which  they  intended  to  effect  by  the  new  arrangement  was  the  termi- 
nation of  the  agency  and  the  creation  of  the  relation  of  debtor  and  creditor 
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between  them.  His  obligations  are  clearly  supported  by  a  valid  considera* 
tion,  and  the  circuit  court  rightly  struck  out  the  item  of  $13,000  from  the 
assessment. 

2.  The  assessment  of  $22,000  against  plaintiff  as  agent  was  based  in  part 
on  the  transactions  stated  above  and  in  part  on  a  transaction  in  which  a 
mortgage  given  by  one  N.  C.  Town  to  secure  a  loan  of  $50,000  was  trans- 
ferred by  phiintiff  to  the  Colonial  United  States  Mortgage  Coinpany.  As  we 
have  seen,  plaintiff  did  not  at  the  time  of  the  assessment  control  and  manage 
the  moneys  and  credits  which  he  had  received  from  the  parties  in  England  as 
their  agent,  but  owned  them  in  his  own  right;  and  it  is  shown  by  the  evidence 
that  he  did  not  have  the  Town  mortgage  in  his  possession,  and  that  he  neither 
managed  it  or  had  control  over  it  after  he  transferred  it,  which  was  in  April, 
1882.  He  was  not  personally  liable,  then,  for  the  taxes  on  it.  See  Code,  § 
817.    Anirmed. 


Hand  v.  Lang  land. 
Filed  October  21,  1885. 

1.  Nbw  Trial— Newly-Discovered  Evidence 

Affidavit  of  attorney  that  he  believed  a  certain  witness,  if  a  new  trial  was  granted, 
would  give  important  evidence  not  known  to  the  party  moving  for  a  new  trial  at 
the  time  he  was  examined,  field  insulHcient. 

2.  Trial — iNSTRucrioNg. 

An  instruction  assuming  the  existence  of  a  material  fact  is  erroneous. 

Appeal  from  Winneshiek  circuit  court. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks  to  recover  certain  per- 
sonal property  which  the  defendant,  who  is  sheriff,  seized  in  execution  as  the 
property  of  George  Hand  and  Margaret  Hand.  The  plaintiff  claims  that  slie 
waa  the  absolute  owner  of  the  property  when  it  was  levied  upon.  The  de- 
fendant allep:e3  that  the  plaintiff's  title  to  the  property  is  void  as  to  the  exc^ 
cution  creditors,  because  it  was  transferred  by  George  Hand  and  Margaret 
Hand  to  the  plaintiff  to  hinder  and  defraud  the  creditors  of  George  and  Mar- 
garet Hand,  and  that  plaintiff  knew  of  such  fraudulent  purchase.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ant appeals. 

X.  Bidlis,  for  appellant,  H.  M.  Langland.  Willett  A  Willett  and  /.  B. 
Kay  I,  for  appellee,  Jane  A.  Hand. 

ROTHKOCK,  J.  1.  The  defendant  claims  that  the  court  should  have  ordered 
a  new  trial  upon  the  ground  of  newly-discovered  evidence.  The  Jiffidavit  re- 
lied upon  to  sustain  this  ground  of  the  motion  for  a  new  trial  was  made  by 
the  defendant's  attorney.  It  is  stated  in  the  affidavits  that  if  a  new  trial  should 
be  granted,  one  Slater  would  testify  to  certain  material  facts.  The  affiant 
further  states  that  the  defendant  did  not  know  that  the  w^itness  would  testify 
as  claimed  until  after  tlie  trial.  The  witness  was  present  at  the  trial,  and 
was  sworn  and  examined  in  behalf  of  the  defendant,  and  was  so  much  inter- 
ested in  defendant's  behalf  that  he  sat  by  defendant's  counsel  at  the  trial  a.«> 
a  prompter.  His  affidavit  was  not  Uiken  in  support  of  the  motion  for  new 
trial,  but  defendant's  attorney  in  his  affidavit  states  that  he  believes  the  wit- 
ness Slater  will  testify  to  the  facts  set  forth  if  a  new  trial  be  granted.  It  will 
be  observed  from  these  statements  that  the  affidavit  was  founded  upon  the 
merest  hearsay .  How  the  affiant  could  know  that  the  defendant  wjis  ignorant 
of  the  newly-discovered  evidence  until  after  the  trial,  and  how  he  could  know 
that  the  witness  would  testify  to  any  fact  in  addition  to  his  testimony  on  the 
trial,  is  beyond  our  comprehension.  If  the  motion  had  been  supported  by  the 
affidavit  of  the  witness,  and  some  sufficient  reason  given  why  he  did  not  dis- 
close all  of  the  facts  on  the  trial,  there  might  be  some  ground  for  entertaining 
the  motion.    The  witness  was  a  resident  of  the  neighborhood,  and  his  affi- 
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davit  should  have  been  taken  in  support  of  the  motion.    SuHy  v.  Kuehlt  30 
Iowa.  275. 

2.  The  defendant  requested  the  court  to  instruct  the  jury  as  follows:  "If> 
from  the  evidence, you  believe  that  Margaret  Hand  or  Geoige  Hand,  or  both, 
conveyed  all  their  tangible  property,  and  that  suits  were  pending  or  threat- 
ened at  time  of  such  conveyance,  this  will  warrant  you  in  flnding  the  same 
to  have  been  fraudulently  made  by  said  Margaret  Hand  and  George  Hand, 
and  if  from  the  evidence  you  believe  plaintiff  had  knowledge  of  nicli  fravdu- 
lent  intent  of  said  Margaret  Hand  or  George  Hand,  or  had  notice  of  such 
facts  as  would  have  put  a  man  of  ordinary  prudence  upon  inquiry,  and  which, 
if  made  with  ordinary  diligence,  would  have  led  to  the  knowledge  of  the  fraud- 
ulent purpose  of  such  vendors,  her  title  to  the  property  will  not  be  protected, 
notwithstanding  she  paid  a  sufficient  consideration  therefor. "  The  court  re- 
fused to  give  this  instruction,  and  this  ruling  is  assigned  as  error. ,  The  rul- 
ing of  the  court  was  correct  The  instruction  assumed  that  the  jury  might 
find  that  George  Hand  conveyed  property  to  the  plaintiff.  There  was  no  war- 
rant for  any  such  assumption.  There  was  no  evidence  that  George  Hand 
conveyed  anything  to  the  plaintiff,  and  whatever  fraudulent  intent  he  may 
have  had  was  wholly  foreign  to  any  legitimate  question  in  the  case. 

3.  It  is  insisted  that  the  court  erred  in  the  fouith  paragraph  of  the  charge 
to  the  jury.  We  cannot  consider  this  objection  because  it  is  not  assigned  as 
error. 

4.  Lastly,  it  is  urged  that  the  verdict  is  not  supported  by  the  evidence.  We 
think  the  circuit  court  correctly  held  that  this  objection  ought  not  to  be  sus- 
tained.   Affirmed. 


Letner  V,  Fuller  and  others. 

Filed  October  21,  1885. 

Rbb  Adjtjdicata— Notice  of  Suit. 

On  examination  of  the  pleadings  and  evidence,  hdd^  that  it  did  not  appear  that 
plaintiif  had  no  notice  of  the  former  suit  set  up  as  a  bar  to  this  action,  and  that 
such  suit  was  a  bar  to  the  present  action. 

Appeal  from  Polk  circuit  court. 

Action  in  equity  to  quiet  the  title  to  real  estate.  The  plaintiff  claims  under 
the  patent  title,  and  the  defendants  under  a  tax  title  and  a  decree  of  the  dis- 
trict court  quieting  the  title  in  their  grantor.  Judgment  for  the  defendants, 
and  the  plaintiff  appeals. 

Jo  Harry  Call,  for  appellant,  John  Leyner.  Mitchell,  Dudley  d-  Parry,  and 
2>.  F,  Winter,  for  appellees,  C.  E.  Fuller  and  others. 

Seevers,  J.  The  only  question  we  shall  consider  is  whether  a  decree  of 
the  district  court  quieting  the  title  to  the  real  estate  in  controversy  in  the  de- 
fendants' grantor  is  sufficient  to  bar  this  action.  Counsel  for  the  appellant 
contend  that  it  is  not  because  it  is  admitted  in  the  pleadings,  as  counsel  claim, 
that  the  plaintiff  had  no  notice  of  the  action  in  which  the  decree  was  ren- 
dered. The  petition  states  that  a  pretended  decree  was  rendered  by  the  dis- 
trict court  quieting  the  title  of  said  premises  in  Sarah  U.  Sanford,  and  against 
the  plaintiff.  This  allegation  is  admitted  in  the  answer.  The  petition  fur- 
ther states  that  the  plaintiff  "never  had  actual  notice  or  knowledge  or  con- 
structive notice  of  the  pending  of  the  action  in  said  district  court  aforesaid^ 
or  of  the  rendition  of  said  pretended  decree,  until  just  prior  to  the  commence- 
ment of  this  action."  To  this  allegation  the  defendants  respondeil  as  follows: 
"They  have  no  knowledge  or  information  as  to  whether  said  plaintilT  had 
actual  notice  or  knowledge  or  constructive  notice  of  the  pendency  of  said  ac- 
tion in  said  district  court  as  aforesaid,  other  than  is  shown  by  the  recitals  of 
said  decree  in  said  cause;  and  upon  such  knowledge  they  allege  upon  infor- 
mation and  belief  that  said  plaintiff  had  notice  of  said  proceedings." 
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Instead  of  waiting  until  the  defendants  pleaded  the  decree  as  a  defense  to 
the  action,  the  plaintiff  stated  in  Llie  petition  that  such  a  decree  had  been  ren* 
dered,  but  that  it  did  not  constitute  a  bar  to  his  recovery,  because  he  had  no 
notice  or  knowledge  of  the  action,  thus  anticipating  the  defense.  The  stat- 
ute provides  that  a  denial  of  the  allegations  of  a  pleading  is  sufficient  which 
states  that  the  party  denies  having  "any  knowledge  or  information  thereof 
sufficient  to  form  a  belief. "  Code,  §  2655.  This  is,  as  we  construe  the  answer, 
precisely  what  the  pleader  did.  To  our  minds  this  is  apparent  on  reading  tbe 
pleadings.  Besides  this,  we  are  unable  to  discover  that  any  objection  was 
made  to  the  sufficiency  of  the  pleading  in  th6  circuit  court.  The  appellant 
cites  and  relies  on  Manny  v.  French,  23  Iowa,  250,  and  Claflin  v.  Rtese^  54 
Iowa,  544,  S.  C.  6  N.  W.  Rep.  729.  These  cases  are  distinguishable  because 
the  denial  pleaded  was  merely  a  denial  of  all  information;  the  element  of 
knowledge  was  omitted,  and  the  statute  requires  both.  In  the  case  at  bar  all 
"knowledge  and  information"  is  denied,  except  that  obtained  from  the  recital 
of  the  decree,  and  on  such  knowledge,  upon  information  and  belief,  it  is  al- 
leged that  the  plaintiff  had  the  requisite  notice. 

Counsel  for  the  appellant  further  contends  that  it  appears  from  a  prepon- 
derance of  the  evidence  that  the  plaintiff  had  no  notice  or  knowledge  of  the 
action  in  which  the  decree  was  rendered.  The  decree  recites,  "and  said  de- 
fendant having  been  duly  served  with  notice  of  the  pendency  of  this  action." 
The  only  evidence  contradictory  of  this  recital  is  the  evidence  of  the  plaintiflP, 
who  positively  denies  that  any  notice  was  served  on  him,  or  that  he  had  any 
knowledge  of  the  pendency  of  the  action  or  decree  until  long  after  the  lat- 
ter was  entered,  except  that  the  appearance  docket  fails  to  show  that  an  orig- 
inal notice  was  ever  filed  or  served.  We  are  not  driven  to  the  necessity  of 
determining  whether  this  evidence  is  sufficient  to  overcome  the  recital  in  the 
decree  which  was  entered  in  1878.  The  original  papers  are  lost.  There  is 
evidence  of  a  satisfactory  character  which  supports  the  decree.  The  attorney 
who  appeared  for  the  plaintiff  in  the  action  testifies  that  a  notice  was  served 
on  the  appellant.  The  recollection  of  this  witness  is  corroborated  by  certain 
letters  and  memoranda  made  by  him  at  the  time,  which,  in  our  opinion,  cre- 
ate a  decided  preponderance  in  favor  of  tbe  defendant.    Affirmed. 


WORTHINGTON  t).  WHITMAN,  Ex'r.* 

Filed  October  21.  1885. 

Taxation— Assessment  Nbobssary  to  Validity  op  Tax. 

The  assessment  or  recorded  valuation  of  property  by  the  officer  is  an  indispen- 
sable step  in  the  exercise  of  the  taxing  power,  and  constitutes  the  basis  of  the  levy, 
and  without  it  there  cannot  properly  be  a  levy. 

Appeal  from  Polk  circuit  court. 

Action  to  recover  for  an  alleged  tax.  There  was  a  judgment  for  the  plain- 
tiff for  $904.80.     The  defendant  appeals. 

8U  John  &  Whisenand,  for  appellant,  H.  L.  Whitman,  Ex'r.  Geo.  F, 
McClelland,  for  appellee,  C.  B.  Worthington. 

Adams,  J.  The  plaintiff  is  the  treasurer  of  Polk  county,  and  as  such 
brings  this  action  to  recover  an  alleged  tax  of  the  defendant  as  executor  of 
the  will  of  Harriet  L.  Rollins,  deceased.  The  facts  appear  from  the  finding 
of  the  count  to  be  substantially  as  follows:  Harriet  L.  Rollins,  a  resident  of 
Polk  county,  died  in  May,  1884,  seized  of  a  considerable  amount  of  personal 
property  which  was  taxable  in  that  county.  What  the  value  was  does  not 
appear,  but  it  was  of  such  value  that  the  assessor  would  have  been  Justified 

^See  note  at  end  of  case. 
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in  iissessing  it  as  of  the  value  of  817,400,  according  to  the  valn.ition  placeil 
by  him  upon  other  like  property  that  year.  If  it  had  been  so  assessetf  the 
tax  upon  the  property  would  have  been  $904.80,  according  to  the  rate  levied 
upon  other  property.  No  assessment  in  fact,  however,  was  made.  The  board 
ot  supervisors,  having  discovered  that  no  assessment  was  made,  passed  a  res- 
olution in  the  following  words:  "The  assessor  having  failed  to  assess  the 
personal  estate  of  Mrs.  H.  L.  Rollins,  the  treasurer  is  Instructed  to  present  a 
bill  for  the  taxes  on  said  estate  to  the  executor  for  the  year  1884."  Whether 
such  bill  was  presented  for  voluntary  payment  does  not  appear,  but  it  was 
filed  as  a  claim  against  the  estate,  and  the  allowance  of  it  was  objected  to  by 
the  executor.  The  court  made  an  order  of  allowance  of  the  full  amount 
claimed,  and  the  question  presented  is  as  to  the  correctness  of  the  order. 

In  our  opinion  it  cannot  be  sustained.  It  is  not  enough  that  the  alleged 
tax  is  the  proportionate  part  of  the  burden  which  the  estate  of  the  deceased 
might  properly  have  been  called  upon  to  bear.  The  taxing  power  can  be  ex- 
ercised only  in  accordance  with  the  forms  of  law.  Joyner  v.  Third  School- 
dUft.  in  Egremonty  3  Cush.  572.  The  assessment,  or  recorded  valuation  of 
property  by  the  officer  or  officers  having  power  to  make  such  assessment  or 
recorded  valuation,  is  an  indispensable  step  in  the  exercise  of  the  taxing  power. 
Such  recorded  valuation  constitutes  the  basis  of  the  levy,  and  without  it  there 
cannot  properly  be  a  levy.  It  is  the  tax-payer's  right  to  have  the  amount  of 
his  tax  entered  upon  the  record  provided  by  law  for  the  same,  that  he  may 
know  in  advance  the  amount  which  can  be  collected,  and  govern  himself  ac- 
cordingly. As  he  cannot  escape  liability  by  tendering  his  just  proportion  of 
the  public  burden  if  the  amount  tendered  is  less  than  the  tax  levied  in  ac- 
cordance with  the  forms  of  law,  so,  on  the  other  hand,  the  government  can- 
not demand  more  than  the  amount  thus  levied,  though  less  than  the  tax-pay- 
er's just  proportion.    Ee versed. 

NOTE. 
TaxaJlion—Aue99rMnt  EasenHalto  ValidUy  of  Tax. 

It  is  well  settled  that  there  can  be  no  valid  tax  without  an  assessment,  George  v. 
Dean,  47  Tex.  73 ,  People  v.  Hastings,  29  Cal.  450 ;  Miller  v.  Hale,  26  Pa.  St.  432 ;  Mil- 
liken  v.  Benedict,  8  Pa.  St.  169 ,  Stewart  v.  Trevor,  66  Pa.  St.  374  ;  South  Platte  Land  Co. 
V.  City  of  Crete,  (Neb.)  7  N  W  Rep.  859;  Marsh  v.  Supervisors,  42  Wis.  514 ;  Miltimore 
V.  Supervisors,  16  Wis.  10 ;  Tallman  v  Janesville,  17  Wis.  73 ;  Cross  v.  Milwaukee,  19 
Wis.  635 ;  Dill  v.  Roberts,  30  Wis.  178 ;  Whittaker  v.  Janesville,  33  Wis.  76 ;  Nebraska 
City  V.  Nebraska  G.  L.  Co.,  2  N.  W.  Rep.  870;  Thurston  v.  Little,  3  Mass.  429;  McCall 
V.  Lorimer,  4  Watts,  352 ;  Joyner  v.  School-district,  3  Cush.  572 ;  Morrill  v.  Taylor,  6 
Neb.  236;  Abbott  v.  Lindenbower,  42  Mo.  168;  Thatcher  v.  Powell,  6  Wheat.  125; 
Marsh  y.  Chestnut,  14  111.  226 ;  Morrill  v.  Swartz,  39  III.  110 ;  State  v.  Yellow  Jacket  S. 
M.  Co.,  14  Nev.  247;  Quirey  v.  Lawrence,  1  Idaho,  313;  Thayer  v.  Steams,  1  Pick.  482; 
Matter  of  Nichols,  64  N.  Y  62;  made  according  to  the  statute  as  to  time  and  manner, 
Jacks  V.  Dyer,  31  Ark.  341 ;  Perry  Co.  v.  Railroad  Co.,  68  Ala.  660 ;  North  Carolina  R. 
Co.  y.  Alamance,  77  N.  C.  4 ;  Thurston  v.  Little,  3  Mass.  429 ;  People  v.  Hastings,  29 
Cal.  449 ;  Miller  v.  Hale,  26  Pa.  St.  432 ;  Shettler  v.  Fort  Howard,  43  Wis.  49 ;  Philleo  v. 
Hiles,  42  Wis.  530;  Her^y  v.  Supervisors,  37  Wis.  75;  Rowe  v.  Hulett,  60  Vt.  462; 
Henry  v.  Chester,  16  Vt.  460 ;  Reed  v.  Chandler,  32  Vt.  285 ;  Downing  v.  Roberts,  21  Vt. 
441 ;  Bellows  v.  Weeks,  41  Vt.  690 ;  Tunbridge  v.  Smith,  48  Vt.  648 ;  Northern  Pac.  R. 
Co.  y.  Carland,  3  Pac.  Rep.  134 ;  by  the  proper  officers.  Felsenthal  y.  Johnson,  104 
III.  21 ;  Marsh  v.  Supervisors,  42  Wis.  609 ;  Smith  v.  Cleveland,  17  Wis.  656 ;  People  v. 
Hastings,  29  Cal.  460;  Ferris  v.  Coover,  10  Cal.  689;  People  v.  Sargent,  44  Cal.  430; 
Williams  y.  Corooran,  46  Cal.  663 ;  but  see  Granger  y.  Parsons,  2  Pick.  392. 
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'  PfliNNEY  «.  Donahue. 

Filed  October  21,  1885. 

1.  Statute  op  Limitations — Commencement  of  Action — Blank  Noticb. 

Putting  into  the  IjaiicU)  of  a  couutable  a  notice  with  the  appearance  day  left  blank 
is  not  an  *'  original  notice"  within  the  meaning  of  the  statute,  (section  2532,)  and 
does  not  constitute  a  commencement  of  an  action. 

2.  Same— Defense — Practice. 

The  statutes  of  limitations  afford  a  defense  to  an  action  only  when  the  party  availB 
himself  of  them  by  setting  them  up  as  a  defense. 

Appeal  from  Webster  circuit  court. 

Action  upon  a  promissory  note.  There  was  a  trial  by  the  court  and  a  judg- 
ment for  the  plaintiff.    Defendant  appeals. 

Wright  &  Farrell,  for  appellant,  John  Donahue.  A,  N.  BoUford,  for  ap- 
pellee, Joseph  Phinney. 

lloTHROCK,  J.  The  amount  in  controversy  is  less  than  SlOO,  and  this  court 
acquires  jurisdiction  of  the  appeal  by  the  following  certificate  of  the  trial 
judge: 

"The  amount  in  controversy  in  this  case  is  less  than  one  hundred  dollars, 
and  it  is  desirable  that  the  opinion  of  the  supreme  court  should  be  had  on  the 
following  points  of  law:  Where  the  plaintiff's  note  on  which  suit  was  brought 
was  executed  by  three  persons,  only  one  of  whom  was  served  with  notice  of 
suit,  and  fell  due  October  1,  1874,  and  was  in  terms  made  payable  at  a  par- 
ticular place,  and  suit  was  brought  on  said  note  before  a  justice  of  the  peace 
in  the  place  where  the  liote  was  made  payable,  none  of  the  defendants  resid- 
ing in  the  county  where  suit  was  brought,  and  two  of  them  being  non-resi- 
dents of  the  state  at  the  time  suit  was  brought,  and  plaintiff,  knowing  that 
two  of  the  defendants  were  non-residents  of  the  county,  but  not  knowing 
where  the  defendant  afterwards  served  with  notice  resided,  the  original  notice 
being  signed  by  the  justice,  by  him  dated  September  30, 1884,  but  the  appear- 
ance day  being  by  him  left  blank  and  remaining  blank  till  after  the  notice 
came  into  the  hands  of  the  constable  who  served  it,  and  there  being  no  evi- 
dence that  said  blank  was  filled  till  more  than  ten  years  after  the  note  became 
due,  and  said  notice  being  handed  to  such  constable,  who  was  the  constable 
of  the  township  where  suit  was  brought,  by  plaintiff  on  the  thirtieth  day  of 
September,  1884,  with  the  intention  that  it  should  be  served  at  once;  the  ap- 
pearance day  named  in  said  notice,  the  same  having  been  filled  in  after  it 
came  into  the  hands  of  the  said  constable,  being  October  21,  1884,  and  the 
said  notice  being  served  by  said  constable  on  October  14, 1884,  on  the  defend- 
ant in  a  county  other  than  that  where  suit  was  brought;  and  in  the  same  c«\se, 
the  same  constable,  previous  to  October  21,  1884,  having  returned  another 
original  notice  of  said  suit  dated  October  14,  1884,  with  an  acceptance  of 
service  written  thereon  signed  by  defendant,  and  dated  October  15, 1884,  the 
appearance  day  being  the  same  in  both  notices,  and  the  defendant  appearing 
in  court  on  October  21,  1884,  in  obedience  to  the  notice  dated  October  14,  and 
in  obedience  to  none  other,  although  the  notice  dated  September  30,  1884, 
was  then  on  file  with  said  justice, — ^in  such  case  can  the  following  be  held  to 
be  the  law: 

"(1)  Can  it  be  held  that  suit  was  commenced  on  September  30, 1884,  and 
hence  that  the  statute  of  limitations  had  not  run  against  the  note  sued  on 
when  suit  was  brought?  (2)  Can  it  be  held  that  the  notice  stated  September 
30,  1884,  was,  when  the  same  was  handed  by  the  plaintiff  to  the  officer,  an 
original  notice  at  all  ?  (3)  Can  it  be  held  that  the  notice  dated  September  30, 
1884,  was  handed  for  service  to  the  officer  of  the  proper  county?  In  other 
words,  what  is  desired  is  a  construction  of  section  3621  of  the  Code  in  refer- 
ence to  the  voidness  of  a  notice  where  no  time  of  suit  is  named  therein  when 
the  same  leaves  the  hands  of  the  justice,  and  where  the  time  of  suit  after- 
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wards  inserted  therein  is  more  than  fifteen  days  from  the  date  of  the  notice, 
and  where  the  defendant  does  not  appear  in  court  in  obedience  to  such  no- 
tice. 

"In  addition,  what  is  also  desired  is  a  construction  of  section  2532  of  the 
Code  in  reference  to  whether  a  constable  of  the  township  where  suit  is  brought, 
is  the  officer  of  the  proper  county  in  cases  where  none  of  the  defendants  are 
residents  of  the  county  of  which  the  constable  is  an  officer,  and  where  none 
of  them  are  served  with  notice  in  the  county  of  which  the  constable  is  an 
officer." 

Section  2532  of  the  Code  provides  that  "the  delivery  of  the  original  notice 
to  the  sheriff  of  the  proper  county  with  intent  that  it  be  served  immediately, 
which  intent  shall  be  presumed  unless  the  contrary  appears,  or  the  actual 
service  of  the  notice  by  another  person,  is  a  commencement  of  the  action." 
This  provision  of  the  law  is  part  of  the  statute  of  limitations,  and  fixes  the 
time  within  which  an  action  must  be  brought  in  order  to  avoid  the  statute  by 
defining  what  is  the  commencement  of  the  action  as  applicable  to  the  limita- 
tion fixed  by  law.  It  does  not  appear  from  the  record  before  us  why  there 
was  no  return-day  inserted  in  the  original  notice  when  it  was  delivered  to  the 
constable,  nor  does  it  affirmatively  appear  when  or  by  whom  the  date  of  the 
return  was  inserted.  It  is  shown  that  it  wAs  not  done  either  by  the  justice 
of  the  peace  or  the  plaintiff.  It  remained  in  the  hands  of  the  constsible  until 
after  it  was  returned,  and  it  appears  from  the  abstract  that  he  fixed  the  ap- 
pearance day  on  the  twenty-first  day  of  October,  and  inserted  that  date  in  the 
notice.  This  was  done  without  the  knowledge  of  the  justice  of  the  peace  or 
the  plaintiff.  Counsel  in  argument  say  that  "when  notices  are  to  be  served 
in  distant  parts  of  the  county,  instead  of  binding  the  constable  to  serve  by  cer- 
tain fixed  days,  it  is  left  to  the  constable  to  fix  a  day  to  suit  a  convenience." 
In  other  words,  the  practice  in  that  county  is  that  blank  original  notices  are 
delivered  to  the  constables,  and  they  have  the  authority  to  fill  them  up  and 
complete  them  to  suit  their  convenience.  Such  a  practice  may  be  very  con- 
venient for  the  constables,  but  it  does  not  meet  the  requirements  of  the  stat- 
ute above  cited  that  an  "original  notice,"  and  not  a  blank  paper, shall  be  deliv- 
ered to  the  officer.  Suppose  the  officer  had  served  the  notice  just  as  it  was  de- 
livered to  him:  If  the  defendant  had  not  appeared,  a  judgment  against  him 
would  have  been  void,  because  the  court  would  have  had  no  jurisdiction  over 
him.  The  plaintiff,  no  doubt,  considered  the  first  notice  insufficient  to  con- 
fer jurisdiction  on  the  justice  of  the  peace,  or  he  would  not  have  caused  the 
second  notice  to  be  issued  and  served.  In  our  opinion  the  delivery  of  the 
blank  paper  to  the  constable  was  not  the  commencement  of  an  action  within 
the  meaning  of  the  law,  and  that  no  action  was  commenced  until  the  second 
notice  was  delivered  to  the  constable.  This  notice  was  dated  October  14th, 
and  at  that  time  the  note  in  suit  was  barred  by  the  statute  of  limitations.  The 
defendant  waived  no  right  by  appearing  to  answer  the  second  notice  which 
was  served  upon  him.  A  judgment  by  default  against  him  upon  that  action 
would  have  been  valid.  lie  could  only  avail  himself  of  the  statute  of  limita- 
tions by  making  a  defense  upon  the  grounds  of  the  statute. 

It  appears  to  us  that  the  foregoing  propositions  have  been  fully  determined 
in  principle,  at  least,  by  this  court  in  the  case  of  Jones  &  Magee  Lumber  Co, 
V.  Boggs^  19  IT.  W.  Rep.  678.  We  think  the  certificate  of  the  trial  judge  shows 
that  no  action  was  commenced  upon  the  note  until  after  the  bar  of  the  stat- 
ute became  complete,  and  that  the  first  and  second  questions  in  the  certificate 
should  have  been  answered  in  the  negative.  Our  answers  to  tliese  questions 
are  decisive  of  the  case,  and  we  need  not  determine  whether  the  delivery  of  an 
original  notice  to  aconstable  is  a  delivery  to  the  "sheriff  of  the  proper  county" 
as  required  by  section  2532  of  the  Code.    Reversed. 
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Central  Iowa  Ry.  Co.  v.  Board  of  Sup'rs  and  others. 

Filed  October  22,  1885. 
1>  Statdtoey  CoNBTBucnoN— Rule  of. 

Where  there  are  two  statutes  which  relate  to  the  same  subject-matter,  they  shoald 
be  constmed,  if  it  can  reasonably  be  done,  so  that  both  may  stand  and  have  force 
and  effect. 

2.  Taxation — Railways — Assessments. 

The  legislature  may  declare  railways  to  be  personal  property,  and  proylde  that 
they  be  assessed  each  year. 

3.  Constitutional  Law— Code,  {  1317,  Constitutional. 

Section  1317  of  the  Code  is  not  in  conaict  with  article  1,  J  6,  of  the  oonstitation 
of  the  state,  nor  in  conflict  with  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

Appeal  from  Wright  circuit  court. 

Action  to  restrain  the  collection  of  certain  taxes.  The  relief  asked  waa 
granted,  and  the  defendants  appeal. 

Ifagle  dk  Birdsall,  for  appellants,  Board  of  Sup'rs  and  others.  J.  H.  Blair 
and  N.  C,  Daly^  for  appellee,  Central  Iowa  Ry.  Co. 

Seevers,  J.  The  construction  of  a  railway  in  Wright  county  was  com- 
menced in  May,  1881,  and  completed  in  November  of  that  year.  About  79 
acres  of  land  are  owned  and  used  by  the  company  as  right  of  way.  This  land 
was  assessed  on  the  first  day  of  January,  1881,  to  the  then  owners  at  the  rate 
of  five  dollars  per  acre,  and  if  assessed  to  the  plaintiff  at  the  same  rate  the 
total  amount  thereof  would  be  $395.  The  length  of  the  road  in  the  county 
is  slightly  more  than  six  miles.  The  executive  council  assessed  the  plaintiff 
on  its  said  road  at  the  rate  or  value  of  $2,000  a  mile,  the  total  assessment 
being  upward  of  $12,000;  and  upon  such  valuation  the  defendants  levied 
taxes  for  the  year  1882. 

1.  The  plaintiff  insists  that  the  taxes  so  levied  are  illegal,  because  the 
right  of  way  of  defendant,  which  was  the  basis  of  the  levy,  is  real  estate,  and 
that  real  estate  can  only  be  taxed  upon  the  valuation  fixed  thereon  on  the 
first  day  of  January  in  each  odd-numbered  year.  Code,  §  812;  BicTuirds  r. 
Wapello  Co,,  48  Iowa,  507.  That  the  statute  so  provides  as  to  the  assess- 
ment of  real  estate  must  be  conceded.  The  effect  is  that  improvements 
placed  upon  real  estate  after  the  assessment  escape  taxation  until  lands  are 
again  assessed,  two  years  later.  But  it  is  further  provided  by  statute  that 
all  property  belonging  to  railway  corporations  used  in  the  operation  of  the 
railway  shall  be  assessed  in  March  of  each  year  by  the  executive  council. 
Code,  §  1317.  If  the  appellee's  construction  of  these  two  statutes  is  adopted, 
then  the  last-mentioned  statute  to  an  extent  ceases  to  be  operative. 

The  settled  rules  for  the  construction  of  statutes  which  have  prevailed  in  all 
courts  for  many  years  forbid  that  such  a  construction  should  be  adopted.  It 
is  a  fundamental  canon  of  construction  that  when  there  are  two  statutes 
which  relate  to  the  same  subject-matter  they  should  be  construed,  if  it  can 
reasonably  be  done,  so  that  both  may  stand  and  have  force  and  effect.  It  la- 
not  claimed,  and  we  apprehend  it  cannot  be  successfully  maintained,  that  it 
is  not  competent  for  the  general  assembly  to  provide  that  certain  species  of 
property  shall  or  may  be  assessed  by  one  ofiicer,  and  other  kinds  of  property 
assessed  by  some  other  officer  or  tribunal.  It  is  equally  competent  for  the 
legislature  to  provide  that  one  kind  of  property  shall  be  assessed  once  in  every 
two  years,  and  another  kind  assessed  every  year.  Now,  this  is  the  whole  ob» 
ject  and  scope  of  the  two  statutes  in  question.  It  is  required  that  railway 
property  shall  be  assessed  each  year  by  a  tribunal  named  in  the  statute.  A!s> 
the  statute  relates  to  a  particular  kind  of  property,  and  does  not  necessarily 
confiict  with  any  other  statute,  it  cannot  be  nullified  by  the  courts,  but  should 
and  must  be  enforced  unless  it  is  unconstitutional,  which  counsel  for  the 
plaintiff  contend  it  is,  if  construed  as  above  stated. 
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2.  It  is  insisted  that  soction  1317  of  the  Code  as  construed  is  unconstitu- 
tional, because  it  is  in  conflict  with  article  1,  §  6,  of  the  constitution  of  this 
state  and  with  the  fourteenth  amendment  of  the  constitution  of  the  United 
States.  The  former  provides  that  all  laws  of  a  general  nature  shall  have  a 
uniform  operation,  and  that  the  general  assembly  shall  not  grant  to  any  citi- 
zen or  class  of  citizens  privileges  and  immunities  which  upon  the  same  terms 
shall  not  belong  to  all  the  citizens,  and  the  argument  in  substance  is  that 
indiyiduals,  and  corporations  other  than  railway  corporations,  escape  or  may 
escape  for  at  least  one  year  taxation  on  improvements  placed  on  real  estate, 
and  therefore  the  statute  in  question  discriminates  against  the  latter  class 
of  corporations.  All  railway  property  is  assessed  by  the  same  tribunal  and 
in  the  same  manner,  and  all  such  corporations  have  the  same  privileges  and 
immunities  and  are  subject  to  the  same  burdens,  so  far  as  taxation  is  con- 
cerned. We  think  it  is  competent,  and  not  in  conflict  with  any  provision  of 
the  constitution  of  this  state  or  of  the  United  States,  for  the  state  to  provide 
that  any  particular  class  of  property  belonging  to  all  corporations  of  the  same 
character,  and  which  possess  the  same  righto  and  privileges,  may  be  assessed  in 
the  same  manner  and  by  the  same  tribunal,  and  that  the  property  of  individuals 
and  other  corporations  may  be  assessed  by  other  officers  and  at  different  times. 
But  be  this  as  it  may,  it  is,  we  think,  competent  for  the  general  assembly  to 
provide  that,  for  the  purposes  of  taxation,  all  railroad  property  should.be  re- 
garded as  personal  and  taxed  accordingly.  Cooley,  Tax'n,  273,  274.  This 
being  so,  the  statute  in  question  cannot  be  regarded  as  unconstitutional,  be- 
cause all  personal  property  of  all  persons  and  corporations  must  be  assessed 
each  year.  It  is  true  that  the  statute  does  not  in  terms  provide  that  the 
right  of  way  shall  be  assessed  as  personalty,  but  is  provided  that  it  shall  be 
^issessed  each  year  as  is  other  personal  property.  It  is  fundamental  that  a 
statute  should  not  be  declared  unconstitutional  unless  it  is  clearly  so.  All 
railroad  property  of  every  kind  and  description,  for  the  purpose  of  taxation, 
is  regarded  as  of  the  same  character,  including  the  gross  earnings  of  the  road. 
The  whole  mass  of  such  property,  under  the  statute,  may  be  regarded  as  real 
or  personal  property  for  the  purposes  of  taxation;  and  if  essential  to  the  valid- 
ity of  the  statute  in  question,  it  should  be  regarded  as  personal  property. 
Reversed. 


Book  «.  Jimeson. 

Filed  October  22, 18S5. 

Real  Estatb  Agest— Pabol  Authority  to  Sell— Specific  Performance. 

Where  it  clearly  appears  that  full  authority  was  given  by  parol  to  an  agent  to  sell 
real  estate,  and  in  accordance  with  such  authority  the  land  is  sold,  and  the  pro- 
ceeds turned  over  to  the  vendor,  who  approves  the  sale  by  appropriating  the  pro- 
ceed to  her  own  use,  specitic  performance  will  be  decreea. 

Appeal  from  Henry  circuit  court. 

This  is  an  action  in  equity,  by  which  plaintiff  seeks  to  enforce  the  specific 
performance  of  an  alleged  contract  for  the  sale  of  real  estate.  The  defendant 
denies  that  she  entered  into  any  such  contract  with  the  plaintiff.  There  was 
4  trial  to  the  court,  which  resulted  in  a  decree  for  the  defendant.  Plaintiff 
appeals. 

Amblers  d  Campbell,  for  appellant,  T.  G.  Rook.  L.  Q,  A  L,  A.  Palmer , 
for  appellee,  Eliza  Jimeson. 

RoTHBOCK,  J.  The  defendant  is  the  widow  of  H.  H.  Jimeson,  deceased. 
At  the  time  of  his  death  he  was  the  owner  of  a  farm  of  about  150  acres.  All 
of  the  farm  excepting  about  50  acres  was  mortgaged  to  one  Weir.  The  de- 
fendant joined  with  her  husband  in  the  execution  of  the  mortgage.  After 
the  death  of  H.  H.  Jimeson,  the  defendant  went  to  the  state  of  Nebraska. 
v.2oN.w.,no.l — 9 
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Joseph  H.  Ault,  her  son,  waa  residing  in  Nebraska,  and  he  returned  to  Henry 
county,  and,  assuming  to  act  for  her,  he  sold  her  dower  interest  in  the  land 
to  the  plaintiff,  who  paid  him  8160  therefor.  Afterwards  the  mortgage  held 
by  Weir  was  foreclosed,  and  all  that  part  of  the  land  included  in  the  mortgage 
was  exhausted  in  the  payment  of  the  mortgage.  This  disposition  of  the  land 
reduced  the  claim  of  the  defendant  to  her  dower  interest  in  the  remaining  50 
acres.  It  is  clearly  shown  by  the  proof  that  the  plaintiff  made  the  contract 
for  the  purchase  of  the  land  with  Joseph  H.  Ault,  and  that  he  paid  him  the 
purchase  money  in  full.  It  also  appears  that  the  defendant  executed  a  power 
of  attorney  to  Ault,  authorizing  him  to  attend  to  all  her  business  pertaining 
to  the  settlement  of  the  estate.  This  power  of  attorney  did  not  contain  any- 
express  authority  to  sell  and  convey  real  estate.  The  defendant  admits  in 
her  answer  that  she  received  the  6160  paid  by  the  plaintiff,  but  claims  that  it 
vfsxs  for  her  interest  in  the  personal  estate  of  her  husband,  which  Ault  sold 
to  tlie  plaintiff.  The  proof  shows  that  Ault  did  not  sell  the  personal  estate, 
but  that  he  sold  the  real  estate. 

The  question  of  fact  to  be  determined  is,  was  Ault  authorized  by  the  plain- 
tiff to  make  a  contract  for  the  sale  of  the  defendant's  interest  in  the  real  es- 
tate? Neither  Joseph  H.  Ault  nor  the  defendant  were  examined  as  witnesses 
in  the  case.  It  appears  from  the  evidence  that  the  defendant  intended  to 
execute  a  power  of  attorney  to  her  son  which  would  authoiize  him  to  sell  and 
convey  the  land.  This  power  was  defective.  But  the  proof  is  very  clear 
that  she  intended  he  should  sell  the  land.  This  appears  plainly  from  her  dec- 
larations to  others.  She  received  the  consideration  paid  to  her  son  for  the 
land,  and  still  retains  it  without  any  offer  to  return  it.  She  does  not  defend 
the  action  upon  the  ground  that  the  consideration  she  has  received  is  grossly 
inadequate.  And  indeed  the  proof  shows  that  the  sale  could  not  be  avoided 
on  this  ground.  In  our  opinion  the  court  below  should  have  entered  a  decree 
for  the  plaintiff.  And  it  is  proper  to  observe  that  the  plaintiff  does  not  ground 
his  demand  for  a  specific  performance  upon  the  defective  power  of  attorney; 
and  he  does  not  seek  to  explain  it  by  parol  evidence.  His  action  is  based 
upon  the  parol  authority  given  by  the  defendant  to  her  son  to  sell  the  land. 
Be  versed. 


State  v.  Bbeckenbidge. 

Filed  October  22,  1886. 

FoBGERY— XJtterino  Foroed  Note— Intent— Otheb  Like  Notes— Evidence. 

In  a  trial  for  forgery  in  uttering  and  publishing  a  false  and  forged  note,  knowing 
it  to  be  such,  it  is  error  to  admit  evidence  tending  to  show  that  the  defendant,  at  or 
about  the  time  the  crime  charged  was  committed,  had  in  his  possession  another 
forged  note  similar  to  the  one  set  out  in  the  indictment,  without  the  production 
in  court  of  auch  other  note.    Reed  and  Rotubuck,  JJ.,  dissent. 

Appeal  from  Audubon  district  court. 

The  defendant  was  convicted  of  the  crime  of  uttering  and  publishing  a 
forged  promissory  note  with  intent  to  defraud.  Judgment  having  been  ren- 
dered upon  the  verdict,  he  appeals  to  this  court. 

Andi'ew  Stotts  c§  Myers  and  Griggs,  Brainard  c6  Griggs,  for  appellant, 
Charles  Breckenridge.    A.  J.  Baker,  Atty.  Gen.,  for  the  State. 

Adams,  J.  The  note  alleged  to  be  forged  purported  to  be  signed  by  T. 
Bartley  and  .James  Bartley.  The  state  introduced  evidence  tending  to  show 
that  the  note  was  forged,  and  afterwards,  for  the  purpose  of  showing  that  the 
defendant  had  knowledge  that  it  was  forged,  it  attempted  to  show  that  at  or 
about  the  time  of  the  transaction  in  question,  the  defendant  had  in  his  pos- 
session another  note  purporting  to  be  signed  by  T.  Bartley  and  James  Bartley 
and  that  it  was  forged.  The  note  was  not  produced,  but  one  Campbell  was 
called  by  the  state  as  a  witness,  and  was  allowed,  against  the  objection  of  the 
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defendant,  to  testify  In  relation  to  such  note.  Hia  testimony  was  to  the  ef- 
fect that  he  had  seen  such  note,  and  that  in  his  opinion  the  signatures  to  it 
were  in  the  same  liandwriting  as  the  signatures  to  the  note  upon  which  the 
indictment  is  based. 

In  allowing  such  evidence  without  the  production  of  the  note,  we  think 
that  the  court  erred.  If  the  note  had  been  produced,  it  may  be  that  a  mere 
comparison  of  the  signatures  would  have  been  sufficient  to  rebut  Campbell's 
testimony.  But  if  not,  it  was  the  defendant's  privilege  to  examine  witnesses 
in  regard  to  the  genuineness  of  the  signatures,  and  the  production  of  the  note 
was  necessary  for  this  purpose. 

We  do  not  say  that  Campbeirs  testimony  would  have  been  admissible  if  the 
note  had  been  produced.  Upon  that  question  we  m4ght  not  be  agreed,  but  we 
are  clear  that  it  was  inadmissible  without  the  production  of  the  note. 

Some  other  questions  are  presented,  but  they  are  not  of  such  a  character  as 
to  arise  upon  another  trial.  For  the  error  pointed  out  the  case  must  be  re> 
nianded.    Reversed. 

Kked,  J.,  {diaseiiUng.)  The  holding  of  the  majority  is  that  the  state  was 
not  entitled  to  introduce  in  evidence  the  opinion  of  the  witness  Campbell 
that  the  signatures  to  the  note  to  which  he  referred  were  in  the  same  hand- 
writing as  the  signatures  to  tlie  instrument  on  which  the  indictment  is  based, 
for  the  reason  that  the  note  was  not  produced  and  a  comparison  of  the  signa- 
tures could  not  be  made,  and  other  witnesses  could  not  be  examined  with 
reference  to  the  genuineness  of  the  signatures  to  said  notes.  The  evidenoe 
shows  that  defendant  had  the  note  in  his  possession  and  delivered  it  to  the 
witness  Campbell  (who  is  cashier  of  a  bank)  as  collateral  security,  and  that  it 
was  obtained  from  the  witness  by  defendant's  wife  after  the  indictment  was 
found.  The  state,  therefore,  could  not  produce  it,  as  it  could  not  compel 
either  the  defendant  or  his  wife  to  deliver  it  up,  or  produce  it  on  the  trial. 
It  is,  therefore,  under  the  rule  laid  down  by  the  majority,  deprived  of  impor- 
tant testimony  because  it  cannot  produce  the  instrument  to  which  it  refers; 
the  instrument  being  in  the  possession  or  under  the  control  of  the  defendant. 
In  my  opinion  such  a  rule  ought  not  to  obtain  in  any  case.  It  enables  the 
accused  to  deprive  the  state  of  testimony  having  an  important  bearing  on  the 
case  simply  by  suppressing  or  destroying  the  instrument  to  which  it  relates. 
It  is  not  essential  to  the  protection  of  any  of  the  legal  rights  of  the  accused, 
and  its  only  effect  is  to  embarrass  or  defeat  the  administration  of  j ustice.  The 
rule  is  not  only  without  the  support  of  reason,  but,  so  far  as  my  examination 
has  gone,  finds  no  support  in  the  authorities. 

RoTHBOGK,  J.,  concurs  in  this  dissent. 


Maktin  v.  Blattnek  and  another. 
Piled  October  22.  1885. 

Crimtical  Law— Police  Power— Private  Property. 

All  citizens  of  the  state  hold  their  property  sabject  to  such  police  regnlation  ai 
the  interest,  health,  and  safety  of  the  people  may  demand,  ana  no  right  of  prop- 
erty can  intervene  to  arrest  the  enforcement  of  penalties  for  the  violation  of  th« 
criminal  statutes  of  the  state. 
Same— Prohibited  Act — Lease. 

The  fact  tliat  the  prohibited  act  was  lawful  prior  to  the  passage  of  the  prohibi- 
tory statute  does  not  exempt  it ;  and  the  fact  that  the  property  in  which  the  unlaw- 
ful act  wsLs  done  was  leased  for  that  purpose  prior  to  the  passage  of  the  prohibi- 
tory statute,  cannot  relieve  either  the  offender  or  the  property  from  the  operation 
of  the  statute. 
Same— IwToxicATiNo  Liquors— Nuisance. 

Keeping  a  house  or  place  for  the  purpose  of  selling  intoxicating  liquors  is  a  nni- 
Mnce  under  the  Iowa  Code,  (section  1543,  as  amended  by  chapter  143  of  the  Acts  of 
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the  Twentieth  General  Assembly,)  and  all  engaged  in  keeping  snch  house,  as  well 
as  the  owner  thereof,  may  be  enjoined  from  keeping  and  maintaining  such  nui- 
sance. 
4.  Same— Acts  Twentieth  Gkn.  Assbm.,  Ch.  14S,  CowsrixuTtoNAL. 

Chapter  143  of  the  Acts  of  the  Twentieth  General  Assembly  is  not  repugnant  to  art- 
ticle  3  of  section  29  of  the  constitution,  is  not  in  conflict  with  article  1  of  section  3, 
and  is  constitutional. 
$,  Same — Res  Adjudicata. 

An  adjudication  that  defendant  was  not  guilty  of  an  offense  punishable  ui>on  in- 
formation tiled  before  a  justice  of  the  peace  cannot  be  pleaded  in  bar  to  an  action  for 
maintaining  a  nuisance. 
•.  Constitutional  Law— Impbibonmbnt  fob  Contempt — Sbbvitudb. 

Imprisonment  for  contempt  of  court  is  not  servitude,  and  the  law  providing 
therefor  is  not  in  conflict  witn  article  1,  }  23,  Const. 
T.  Same— Fines— Excessive. 

I^'incs  provided  for  violation  of  liquor  law  not  excessive  and  not  in  conflict  witl& 
article  1,  ^  17,  Const. 

Appeal  from  Mahaska  circuit  court. 

The  plaintiff  brought  this  suit  in  chancery  under  Code»  §  1543,  as  amended 
by  chapter  143  of  the  Acts  of  the  Twentieth  General  Assembly,  to  restrain  the 
defendants  and  another  from  maintaining  a  nuisance  by  keeping  a  place  for 
the  unlawful  sale  of  intoxicating  liquors.  A  preliminary  injunction  was  al- 
lowed.   Defendants,  G.  Blattner  and  Gibbs,  appeal. 

John  F.  Lacy,  Bolton  ds  McCoy,  /.  C.  Williams,  and  Phillips  it  €hreer,  for 
appellants,  G.  Blattner  and  another.  Qleason  i&  Haskell,  for  appellee,  C^ 
Martin. 

Beck,  G.  J.  1.  The  original  petition  contains  sufficient  averments,  charg- 
ing that  Gharles  and  Fred  Blattner  maintained  a  nuisance  by  keeping  a  place 
for  the  unlawful  sale  of  intoxicating  liquors.  Fred,  by  his  answer,  not  under 
oath,  denies  the  allegations.  Gharles,  in  a  verifled  answer,  makes  a  like  de- 
nial, and  pleads  that  the  statute  under  which  the  proceeding  is  instituted  is- 
unconstitutional,  and  that  the  action  is  barred  by  reason  of  the  fact  that  he 
was  adjudged  not  guilty  in  two  separate  criminal  proceedings  wherein  he  was 
charged  with  violating  the  statute  prohibiting  the  sale  of  intoxicating  liquors. 
In  an  amended  petition  it  is  alleged  that  Gibbs  is  the  owner  of  the  premises 
wherein  the  unlawful  sales  of  intoxicating  liquors  were  made,  and  that  the 
other  defendants  are  his  lessees.  Gibbs,  in  his  answer,  admits  that  he  owns 
the  premises  in  question,  and  alleges  that  he  leased  them  October  1, 1883,  for 
the  term  of  three  years.  He  does  not  state  to  whom  the  lease  was  made,  or  its 
terms,  nor  for  wliat  purpose  the  premises  were  leased.  He  alleges  that  the 
statute  under  which  the  proceedings  are  had  is  in  conflict  with  the  constitu- 
tion of  the  United  States,  and  that  plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  at  law.  The  allegations  of  the  petition  were  supported  by  certain 
afiidavits  filed  by  plaintiff.  Upon  the  pleadings  and  proof  the  circuit  court 
ordered  that  an  injunction  issue  restraining  all  of  the  defendants  "from  keep- 
ing and  maintaining  a  nuisance,  and  from  selling  intoxicating  liquors,  or 
keeping  the  same  for  sale,  and  from  permitting  the  same  to  be  kept  or  sold  or 
drank  in  or  on"  the  premises  in  question,  properly  describing  them.  Gharles 
Blattner  and  Gibbs  appeal,  and  present  various  objections  to  the  decision  of 
the  circuit  court,  which  we  will  proceed  to  consider. 

2.  It  is  insisted  that  as  it  is  alleged  in  the  answer  of  Gharles  Blattner,  and 
shown  by  the  aflidavit  of  himself  and  Fred,  that  he  had  no  interest  in  the  sa- 
loon, and  was  not  concerned  in  keeping  it,  the  injunction  should  not  have 
been  allowed  as  against  him.  We  think  the  proof  sufllciently  shows  that  he 
was  concerned  in  the  saloon.  It  is  not  denied  that  he  had  been  at  one  time 
interested  in  and  an  owner  of  the  saloon,  and  it  is  not  shown  that  he  had 
parted  with  his  interest  in  it.  The  proof  shows  that  he  was  regarded  as  the 
owner  by  those  who  patronized  the  saloon,  and  that  he  was,  by  at  least  one 
witness,  seen  there  exercising  the  authority  of  an  owner,  and  claiming  cer- 
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tain  property  found  there.  The  circuit  court  had  ample  ground  to  hold  that 
he  was  concerned  in  the  violation  of  the  law  by  the  sale  of  intoxicating  liq- 
aors  at  the  place  described  in  the  petition. 

3.  It  is  next  insisted  that  Gibbs,  being  the  lessor  of  the  premises  in  which 
the  law  was  violated,  cannot  be  reached  by  an  injunction.  We  think  the 
consideration  of  some  familiar  principles  of  the  law  and  provisions  of  the 
statute  will  establish  the  contrary  conclusion.  Under  the  statute  real  estate 
used  with  the  knowledge  or  consent  of  the  owners  for  unlawful  traffic  in  in- 
toxicating liquors  is  subject  to  a  lien  for  all  judgments  rendered  for  fines  and 
penalties  provided  for  the  violation  of  the  law  by  such  traffic.  Code,  §  1558. 
And  the  building,  without  regard  to  its  ownership,  in  which  such  traffic  is 
carried  on  is  declared  to  be  a  nuisance.  Code,  §  1543.  It  is  a  well-settled  rule 
of  the  law  that  all  property  of  the  citizen  is  held  subject  to  such  police  and  other 
regulations  which  the  legislature  may  provide  for  the  protection  of  the  health 
and  safety  of  the  people,  and  that  no  right  of  property  can  intervene  to  ar- 
rest the  enforcement  of  penalties  for  the  violation  of  the  criminal  statutes  of  the 
state.  The  welfare  of  the  people  in  their  health,  property,  and  lives  is  above 
the  rights  of  the  individual  citizen.  When  the  state,  in  the  exercise  of  its  sov- 
ereign authority,  declares  that  an  act  is  unlawful,  no  citizen  may  disobey 
such  a  statute  for  the  reason  that  the  act  was  before  the  legislation  lawful,  and 
that  he  held  property  exclusively  used  in  the  commission  of  the  act  A  con- 
trary rule  woyald  arrest  progress  by  legislation  in  efforts  to  suppress  vice  and 
crime.  The  owner  of  property  cannot  by  leasing  it  remove  it  from  the  oper- 
ation of  these  principles.  His  lease,  being  in  conflict  with  the  law,  is  void; 
he  cannot  plead  it  as  an  instrument  which  sanctifies  crime  and  the  violation 
of  law.  By  the  violation  of  the  law  the  lease  ceases  to  be  of  force,  and  it  be- 
comes the  duty  of  the  lessor  to  exercise  the  right  which  he  possesses  to  oust 
the  lessee  from  the  possession  of  the  premises  uhless  he  ceases  to  violate  the 
law.  Without  special  reference  to  the  numerous  authorities  supporting  these 
views,  it  is  sufficient  to  refer  to  the  following  of  that  class:  Cooley,  Const. 
Lim.  583;  People  v.  Hawleyt  3  Mich.  330;  Reynolds  v.  Qeary^  26  Conn.  179; 
Brick  Presbyterian  Church  v.  Mayor,  etc,,  6  Cow.  538. 

The  defendant  Gibbs  having  leased  the  property  to  the  vendor  of  liquors, 
forbidden  by  the  statute,  and  refusing  to  exercise  his  right  and  authority  to 
forbid  the  traffic,  and  oust  the  violator  of  the  law  from  his  land,  becomes  an 
aider  and  abettor  of  the  violator  of  the  law.  And  his  abetting  of  the  crime 
becomes  active  when  he  comes  into  a  court  of  justice  and  contends  with  the 
other  violators  of  the  law  for  its  defeat,  and  the  criminals  escape  from  the 
penalties  and  remedies  provided  for  suppressing  the  crimes  in  which  they  are 
engaged.  We  are  of  the  opinion  that  he  is  a  proper  party  to  the  action,  and 
the  court  rightly  restrained  him  from  permitting  the  unlawful  traffic  which 
he  was  doing  by  failing  to  declare  his  lea<«e  void  and  to  oust  the  vendor  of 
intoxicating  liquors  from  the  possession  of  the  property. 

4.  Counsel  for  defendant  insist  that  the  statute  under  which  this  suit  is 
prosecuted  is  in  conflict  with  the  constitution  upon  several  grounds.  The 
first,  as  we  understand  them,  is  that  the  statute  deprives  the  defendants  of  a 
trial  by  jury.  This  objection  was  fully  considered  in  Littleton  y,  Fritz,  22 
N.  W.  Rep.  641,  after  careful  and  thorough  argument,  and  it  was  again  re- 
cently argued  upon  a  petition  for  rehearing.  We  have  an  abiding  confi- 
dence in  the  correctness  of  our  decision  in  that  case,  and  deem  it  useless  to 
repeat  the  satisfactory  arguments  upon  which  it  is  supported. 

5.  Counsel  contend  that  the  act  of  the  twentieth  general  assembly  (chapter 
143)  is  repugnant  to  article  3  of  section  29  ot  the  constitution,  which  provides 
that  every  statute  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  shall  be  expressed  in  its  title.  This  act  is  amenda- 
tory of  prior  legislation  intended  for  the  suppression  of  the  traffic  in  intoxi- 
<»iting  liquors.  The  act  provides  for  additional  penalties  and  remedies  against 
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the  violatora  of  the  statute.  The  subject  of  the  statute  is  the  prohibition  of 
the  sale  of  intoxicating  liquors.  Remedies  by  injunction  and  additional  or 
enlarged  penalties  are  matters  connected  witli  this  subject.  We  think  an  the- 
provisions  found  in  the  act  are  within  the  purview  of  the  subject,  or  are  mat- 
ters connected  therewith.    The  point  demands  no  further  attention. 

6.  It  is  next  argued  that  the  statute  is  in  conflict  with  article  1  of  section 
3,  which  declares  that  ''all  laws  of  a  general  nature  shall  have  a  uniform  op- 
eration." It  is  insisted  that  the  provision  of  the  statute  prescribing  the  rem- 
edy by  injunction,  and  the  punishment  of  those  committing  contempts  bj 
disobedience  thereto,  is  special,  and  does  not  have  a  general  operation.  This^ 
provision  pertains  to  the  sanction  of  the  statute,  and  the  remedy  for  its  viola- 
tion by  the  commission  of  crime  forbidden  by  it.  All  statutes  punishing 
criminally  the  violation  of  the  law,  or  providing  for  the  prevention  of  crimes, 
are  special  in  their  characters,  just  as  this  statute  is,  and  they  could  not  be 
otherwise. 

It  would  be  absurd  to  claim  that  all  felonies  should  be  punished  to  th& 
same  extent,  or  in  the  same  manner,  or  that  even  degrees  of  the  same  offense 
should  have  affixed  to  them  by  the  statute  the  same  punishment.  And  it 
would  not  for  a  moment  be  claimed  that  the  same  proceedings  and  remedies 
should  be  provided  for  all  violations  of  the  law ;  that  homicides,  larceny,  va- 
grancy, breaches  of  the  peace,  and  the  prevention  of  crimes  should  all  be  sub- 
ject to  the  same  proceedings,  and  that  no  special  provisions  should  exist  in 
one  case  unless  made  applicable  to  all.  To  the  law-making  department  of 
the  government  is  confided  the  duty  of  providing  enactments  for  the  punish- 
ment and  prevention  of  crimes.  In  the  exercise  of  the  wisdom  gained  by  ex- 
perience in  the  administration  of  the  law  in  a  land  of  constitutional  liberty, 
the  general  assembly  discovered  that  the  provision  in  question  is  required  in 
order  to  enforce  the  statute  it  enacted.  The  same  legislative  wisdom  discov- 
ered no  necessity  for  the  provision  to  be  made  applicable  to  other  nuisances, 
or  to  other  offenses.  The  remedy  and  penalties  prescribed  in  the  statute  were 
therefore  limited  to  nuisances  committed  by  the  sale  of  Intoxicating  liquors, 
and  they  were  extended  to  no  other  class  of  offenses.  The  statute  is  in  no 
sense  within  the  constitutional  provision  just  quoted. 

7.  The  defendant  Charles  Blattner  was  tried  before  a  justice  of  the  peace 
for  an  offense  in  violating  the  provisions  of  the  statute  prohibiting  the  sale 
of  intoxicating  liquors,  and  was  acquitted.  He  now  insists  that  the  judg- 
ment in  that  case  is  a  bar  to  this  proceeding.  An  adjudication  that  defend- 
ant was  not  guilty  of  an  offense  punishable  upon  information  filed  before  a 
justice  of  the  peace  cannot  be  an  adjudication  that  he  is  not  maintaining  a 
nuisance.  That  was  a  proceeding  to  inflict  punishment  for  an  offense.  This^ 
is  an  action  in  chancery  to  restrain  acts  which  the  statute  declares  are  a  nui- 
sance. The  proceedings  in  these  cases  are  unlike,  their  purposes  are  not  the 
same,  and  the  judgments  entered  in  them  are  not  alike.  A  judgment  in  one 
action  will  not  bar  the  other.  To  claim  otherwise  is  as  unreasonable  as  to 
insist  that  a  judgment  in  an  action  of  forcible  entry  and  detainer  would  bar 
an  action  of  ejectment  for  the  same  lands,  or  that  an  acquittal  of  a  charge 
for  assault  and  battery  would  bar  a  proceeding  to  require  the  accused  to  enter 
into  bonds  to  keep  the  peace. 

8.  It  is  next  insisted  that  the  statute  in  providing  a  penalty  for  disobedience 
of  an  injunction  is  in  conflict  with  article  1  of  section  23  of  the  constitution, 
which  provides  that  there  shall  be  no  involuntary  servitude  except  for  the 
punishment  of  crime.  It  is  impossible  to  discover  reason^  for  holding  that 
an  imprisonment  for  a  contempt  is  a  servitude.  If  counsers  position  be  cor- 
rect, all  commitments  for  contempt  are  forbidden  by  the  constitution.  We 
think  counsel  are  not  prepared  to  go  that  far;  we  certainly  are  not. 

9.  It  is  next  said  that  the  fines  provided  for  in  the  statute  are  excessive,, 
and  it  is  therefore  in  conflict  with  article  1  of  section  17  of  the  constitution^ 
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We  do  not  concur  in  the  poBition.  We  think  that  there  is  no  ground* for  hold- 
ing that  the  statute  in  this  regard  conflicts  with  the  constitution. 

10.  Ck)unsel  urge  that  the  statute  is  in  conflict  with  the  fourt*eenth  amend- 
ment to  the  constitution  of  the  United  States  for  the  reason  that  it  abridges 
the  privilege  of  the  citizens  of  the  United  States.  It  has  been  held  in  numer- 
ous cases  decided  by  this  court,  and  by  the  courts  of  otlier  states,  that  statutes 
prohibiting  the  traffic  in  intoxicating  liquors  are  witliin  the  police  authority 
of  the  state.  All  privileges  of  citizens  of  the  United  States  are  held  subject 
to  this  power.  This  amendment  was  not  intended  to  limit  this  power  of  the 
states.  This  conclusion  is  not  only  supported  by  principle,  but  also  by  the 
familiar  political  history  of  the  constitutional  amendment  in  question. 

The  foregoing  discussion  disposes  of  all  questions  considered  by  counsel. 
The  decision  of  the  circuit  court  is  affirmed. 


Bolton  v,  McShane,  Road  Supervisor. 
Filed  October  22,  1886. 

1.  iHJUlfCnOlf— TRE8PA88,  WHEN  ENJOINED. 

The  commission  of  a  mere  trespass  will  not  be  restrained  by  injunction  where 
the  injury  would  not  be  irreparable,  the  trespasser  is  solvent,  and  adequate  com- 
pensation in  damages  may  be  recovered  by  law ;  but  if  the  injury  be  irreparable, 
chancery  will  interfere  by  injunction. 

2.  Road  Supebvisors — Injunction — Removal  of  Fengs. 

An  injunction  may  issue  to  prevent  a  road  supervisor  from  improperly  removing 
a  fence  to  the  injury  of  a  land-owner. 

Appeal  from  Linn  district  court. 

Action  in  chancery  to  restrain  defendant  from  interfering  with  or  remov- 
ing a  fence.    A  demurrer  to  the  petition  was  sustained.    Plaintiff  appeals. 

George  W.  Wilson,  for  appellant,  Abraham  Bolton.  Davis  dk  Brooks,  for 
appellee,  Jacob  McShane. 

Beck,  C.  J.  1.  The  petition  alleges  substantially  that  plaintiff  is  the  owner 
of  a  tract  of  land  along  the  line  of  which  is  a  public  highway  which  has 
been  used  by  the  public  since  plaintiff  acquired  the  land  in  1865;  that  plain- 
tiff, about  16  years  before  the  commencement  of  this  suit,  erected  a  fence  along 
the  line  of  this  highway,  which  has  ever  since  been  maintained  by  him,  and 
that  defendant,  as  a  supervisor  of  highways,  threatens  to  remove  the  fence, 
and  has  caused  a  written  notice  signed  by  him  as  supervisor  to  be  served 
upon  plaintiff,  a  copy  of  which  is  made  an  exhibit  to  the  petition,  requiring 
plaintiff  to  remove  the  fence,  and  informing  him  that  if  the  requirement  is 
not  complied  with  in  11  days  the  defendant  himself  will  remove  it.  It  is 
also  alleged  that  defendant,  if  not  restrained  by  injunction,  will  remove 
the  fence,  which  would  open  plaintiff ^s  inclosure,  and  expose  to  waste  his 
crops,  shrubs,  and  trees,  thus  working  to  him  an  irreparable  injury.  A  de- 
murrer to  the  petition  on  the  ground  that  the  facts  stated  therein  do  not  en- 
title plaintiff  to  the  relief  demanded  was  sustained. 

2.  It  is  a  familiar  doctrine  that  the  commission  of  a  mere  trespass  will  not 
be  restrained  by  injunction  when  the  injury  would  not  be  irreparable,  the 
trespasser  is  solvent,  and  adequate  compensation  for  the  injury  in  damages 
may  be  recovered  by  law.  But  if  the  injury  be  irreparable,  chancery  will  in- 
terfere by  injunction.  See  2  Story,  Eq.  Jur.  §  928,  and  notes.  The  petition 
alleges  that  the  injury  which  will  result  from  the  threatened  act  of  defendant 
will  be  irreparable.    It  therefore  shows  ground  of  relief  in  equity. 

8.  But  there  are  other  reasons  against  the  correctness  of  the  ruling  of  the 
district  court.  The  petition  and  exhibit  clearly  show  that  defendant  is 
threatening  to  remove  the  fence  in  his  official  capacity  as  supervisor  of  high- 
ways.   There  are  numerous  cases  in  this  court  wherein  equity  has  interfered 
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by  injunction  to  restrain  road  supervisors  and  others  from  removing  or  in- 
terfering with  fences,  hedges,  water-courses,  and  the  like  in  the  discharge  of 
their  otticial  (futy.  Relief  in  these  cases  was  not  based  upon  the  grounds 
of  the  irreparable  character  of  the  injury  and  the  insolvency  of  the  defend- 
ants. Without  attempting  to  cite  all  of  tliese  cases,  we  refer  to  the  following, 
which  we  now  remember:  Bills  v.  Belknap,  i36  Iowa.  583:  Grant  v.  Crow, 
47  Iowa,  632;  McCord  v.  High,  24  Iowa,  336;  Quinton  v.  Burton,  16  N.  W. 
Bep.  569. 

We  think  it  has  been  for  a  long  time  the  practice  in  this  state  to  control 
by  injunction  the  acts  of  road  supervisors  in  cases  of  this  kind.  The  prac- 
tice certainly  has  the  support  of  sound  reason,  based  not  only  upon  the  thought 
of  protection  of  the  rights  of  the  parties  who  may  be  injured  by  the  acts,  but 
also  the  necessity  of  protection  of  the  supervisors  themselves.  Such  an  offi- 
cer may  be  required  in  the  discharge  of  his  duty  to  remove  a  fence  or  hedge, 
or  do  other  acts  whereby  he  may  encroach  upon  the  inclosure  adjacent  to  the 
highway.  The  owner  of  the  land,  as  in  this  aise,  may  insist  that  his  fence  is 
upon  the  line  of  the  highway.  If  the  supervisor  proceeds  to  remove  the  fence 
be  would  be  personally  liable  in  an  action  to  the  owner,  if  it  should  be  deter- 
mined that  the  fence  was  on  the  line  of  the  road,  for  he  would  not  be  pro- 
tected by  the  fact  that  he  believed  the  contrary  and  acted  in  good  faith.  Jus- 
tice and  sound  public  policy  demand  that  for  the  protection  of  both  the  land- 
owner and  the  supervisor  the  quastion  of  the  legality  of  the  supervisor's  pro- 
posed act  should  be  determined  before  the  injury  should  be  done  to  the  farm, 
sind  the  liability  of  the  latter  should  be  incurred.  The  law  provides  a  rem- 
edy for  the  settlement  of  the  controversy  between  the  parties  in  advance  of 
the  injury  to  the  one  and  the  liability  incurred  by  the  other  by  an  action  in 
chancery,  wherein  an  injunction  will  suspend  the  act  of  the  supervisor  until 
the  questions  of  law  and  facts  involved  in  the  controversy  are  judicially  set- 
tled. This  is  in  accord  with  justice  and  public  policy.  In  support  of  our 
conclusion,  see  Hil.  Inj.  486,  and  cases  cited. 

It  may  be  urged  against  this  doctrine  that  while  the  proceedings  are  pend- 
ing the  public  would  be  deprived  of  the  use  of  the  road.  But  this  objection 
is  of  little  force.  The  public  mast  always  wait,  as  do  individuals  in  like 
cases,  for  the  settlement  of  its  rights  in  a  legal  way  before  it  assumes  to  ex- 
ercise them,  in  all  cases  where  these  rights  are  disputed.  In  the  case  at  bar 
the  petition  shows  that  for  15  years  the  public,  through  its  officers,  has  ac- 
quiesced in  the  location  of  plaintiff's  fence.  It  can  surely  endure  depriva- 
tion of  the  road  a  little  longer  while  the  question  of  proper  location  of  the 
fence  is  being  settled  by  the  court. 

We  reach  the  conclusion  that  the  district  court  erred  in  sustaining  the  de- 
murrer to  plaintiff's  petition.  The  cause  is  remanded  for  further  proceed- 
ings in  harmony  with  this  opinion.    Reversed. 


City  of  Des  Moines  v.  Gilchrist  and  another. 
Filed  October  22,  1885. 

MUKICIPAL  COBPORATIONS — FiBE  LiMITS— CoDE  loWA,  f  J  467,  482. 

A  municipal  corporation  cannot  without  express  authority  in  its  charter,  or  by 
statute,  estaolish  nre  limits,  and  declare  the  erection  of  wooden  buildings,  or  the 
establishment  and  maintaining  of  lumber-yards  within  such  limits,  a  nuisance,  and 
an  ordinance  passed  by  the  council  of  the  city  of  Des  Moines  for  that  purpose  is 
void. 

Appeal  from  Polk  district  court. 

The  defendants  were  charged  by  information  before  the  police  court  of  the 
city  of  Des  Moines  with  the  violation  of  a  city  ordinance  by  erecting  wooden 
buildings  and  maintaining  a  lumber-yard  within  the  fire  limits  of  the  city 
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They  pleaded  not  guilty.  A  trial  was  had,  and  the  defendants  were  found 
guilty,  and  tiiey  appealed.  Upon  a  trial  in  the  district  court  the  defendants 
were  convicted  of  erecting  wooden  buildings  within  the  fire  limits,  and  ac- 
quitted of  the  charge  of  establishing  and  maintaining  a  lumber-yard  within 
the  said  limits  upon  the  trround  that  the  city  council  had  no  power  under  the 
s^tatute  to  prohibit  the  erection  and  maintenance  of  lumber  yards  within  the 
fire  limits.     Both  parties  appeal. 

Williamson  dt  Kavanaugh,  for  plaintiff.  Bareroft  dk  Botoen,  for  defend- 
ants. 

RoTHROCK,  J.  I.  Section  482  of  the  Code  is  as  follows :  "  Municipal  cor- 
porations shall  have  power  to  make  and  publish,  from  time  to  time,  ordi- 
nances, not  inconsistent  with  the  laws  of  the  state,  for  carrying  into  effect  or 
discliarging  the  powers  and  duties  conferred  by  this  chapter,  and  such  as  shall 
sef  m  necessary  and  proper  to  provide  for  the  safety,  preserve  the  health,  pro- 
mote the  prosperity,  improve  the  morals,  order,  comfort,  and  convenience  of 
aald  corporation  and  the  inhabitants  thereof,  and  to  enforce  obedience  to  such 
oi-dinances  by  fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment  not 
exceeding  thirty  days.  '* 

It  is  fui-ther  provided  by  statute  that  cities  ''shall  have  power  to  make  reg- 
ulations against  danger  from  accidents  by  fire,  to  establish  fire  districts,  and, 
on  petition  of  the  owners  of  two-thirds  of  the  grounds  included  in  any  square 
or  block,  to  prohibit  the  erection  thereon  of  any  building  or  addition  to  any 
building  unless  the  outer  walls  thereof  be  made  of  brick  and  mortar,  or  of 
iron  and  stone  and  mortar,  and  to  provide  for  the  removal  of  any  buildings  or 
atlditions  erected  contrary  to  said  prohibitions."    Code,  §  457- 

The  ordinance  under  which  the  prosecution  against  the  defendants'  is  sought 
to  be  maintained  provides  that  it  shall  be  unlawful  for  any  pei*son  within 
ceilain  limits  to  '*erect  any  building  or  addition  to  any  building  not  made 
and  built  with  outer  walls  composed  of  iron,  stone,  brick  and  mortar,  or 
other  non-combustible  material;  and  all  persons  are  hereby  forbidden  from 
hereafter  erecting  or  establishing  any  building  within  said  limits  the  outer 
walls  of  which  are  composed  of  wood  or  other  combustible  material,  or  from 
keeping  or  maintaining  any  lumber-yard  or  wood-yard  within  said  limits." 

It  is  conceded  that  the  ordinance  establishing  fire  limits  was  passed  without 
the  petition  of  the  owners  of  two-thirds  of  the  ground  Included  in  squares 
or  blocks  within  the  limits  fixed  by  the  ordinance,  and  the  important  question 
in  the  case  is,  was  such  petition  necessary  to  give  the  city  council  authority 
to  fix  fire  limits? 

It  is  claimed  by  counsel  for  the  plaintiff  that  the  power  is  given  in  that 
part  of  section  457,  above  cited,  which  authorizes  the  council  to  make  regula- 
tions against  danger  from  accidents  by  fire,  and  to  establish  "fire  districts." 
And  it  is  sought  to  construe  the  term  "fire  districts"  the  same  as  if  the  words 
"fire  limits"  were  used.  We  do  not  think  any  such  a  construction  can  fairly 
be  placed  upon  the  law.  These  terms  are  not  convertible  nor  interchange- 
able. The  words  "fire  districts"  are  used  to  authorize  the  division  of  the  city 
into  districts  for  the  better  and  more  efficient  service  of  the  fire  department 
in  the  extinguishment  of  fires.  That  it  was  so  understood  by  the  council  of 
the  city  of  Des  Moines  is  made  manifest  by  the  fact  that  the  council  estab- 
lished two  fire  districts,  and  fixed  their  boundaries.  Another  and  very  co- 
gent reason  why  the  words  "fire  districts"  are  not  to  be  construed  as  "fire 
limits"  is  that  in  the  same  section  of  the  statute  the  manner  in  which  fire 
limits  are  to  be  established  is  specifically  designated;  that  is,  by  the  petition 
of  the  owners  of  two-thirds  of  the  grounds  in  the  respective  blocks. 

It  is  further  claimed  that  the  city  council  is  authorized  to  fix  fire  limits  un- 
der the  general  provisions  of  section  482  of  the  Code.  It  may  be  that  the 
point  would  be  well  taken  if  it  were  not  for  the  provision  in  section  467  pre- 
scribing the  requirements  necessary  to  the  exercise  of  the  power.    It  is  a  gen- 
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eral  principle  of  the  law  that  the  specific  designation  of  the  manner  of  exer- 
cising a  power  granted  operates  as  a  limitation  upon  the  general  power  con- 
ferred; or,  as  is  said  in  the  case  of  City  cf  Keokuk  v.  Scrogys,  39  Iowa,  447: 
"When  a  thing  is  directed  to  be  done  tlirough  certain  means  or  in  a  particular 
manner  there  is  implied  an  inhibition  upon  doing  it  through  other  means  or 
in  a  different  manner."  In  Pye  v.  Peteraon,  45  Tex.  312,  S.  C.  23  Amer.  Rep. 
608,  it  was  held  that  a  city  cannot,  without  express  authority  in  either  its 
charter  or  by  its  statute,  establish  fire  limits  and  dechtre  wooden  buildings 
within  such  limits  to  be  nuisances.  That  case  is  in  its  facts  very  much  like 
the  case  at  bar  so  far  as  it  relates  to  the  erection  of  the  wooden  buildings  by 
the  defendants.  We  think  that  upon  this  branch  of  the  case  the  court  erred 
in  holding  the  defendants  liable  for  the  erection  of  the  buildings  at  their  lum- 
ber-yard. 

2.  The  court  below  held  that  the  defendants  were  not  liable  to  punishment 
under  the  ordinance  for  the  erection  and  maintenance  of  a  lumber- yard  within 
the  city.  This  ruling,  doubtless,  was  made  upon  the  authority  of  the  case  of 
City  of  Keokuk  v.  Scroggs,  above  cited.  It  appears  to  us  that  the  case  is  de- 
cisive of  this  question.  The  city  of  Keokuk  was  organized  under  a  special 
charter.  Its  general  powers  were  as  broad  and  full  as  the  power  grants  to 
cities  under  section  482  of  the  Code.  There  was  an  amendment  to  the  char- 
ter granting  specific  powers  for  the  purpose  of  guarding  against  calamities 
by  fires.  The  city  passed  an  ordinance  for  the  prevention  of  fires,  in  which 
it  prohibited  certain  acts  not  enumerated  in  the  special  provisions  in  the 
amendment.    It  was  held  that  the  ordinance  was  void. 

It  seems  to  us  that  case  is  identical  with  this  in  principle.  We  are  content 
to  follow  it  without  further  elaboration.  Our  conclusion  is  that  the  judg- 
ment of  the  court  below  should  be  affirmed  on  plaintiff's  appeal,  and  revers^ 
on  defendants^  appeal. 


Abnold  and  others  o.  Kbbutzeb  and  another. 
Filed  October  22,  18S6. 

1.  Appbal— Obdbb  Ovulbuling  Demubrbb— Judgment  pob  Goera. 

Where  a  demurrer  to  an  answer  is  overruled,  and  plaintiff  refusing  to  plead  fur- 
ther the  case  is  dismissed  and  judgment  for  costs  rendered  against  him,  an  appeal 
will  lie  to  the  supreme  court. 

2.  Pleading — ^Answer — Demubbeb. 

On  examination  of  the  contract  sued  on,  hetd^  that  the  answer  set  up  no  defense, 
and  that  the  demurrer  thereto  should  have  been  sustained. 

3.  GoNTBAci^— Restraint  op  Tbade. 

A  contract  for  the  sale  of  a  business  providing  that  the  vendors  shall  not  carry  on 
the  same  business  within  two  miles  of  their  former  place  of  business,  for  a  certain 
time  specified  in  the  contract,  is  not  void  as  being  in  restraint  of  trade. 

Appeal  from  Marshall  circuit  court. 

Action  upon  a  written  contract  for  a  breach  of  a  covenant  therein  con- 
tained obligating  defendants  not  to  engage  in  the  furniture  business  for  a 
time  and  at  a  place  specified  therein.  A  demurrer  to  an  answer  of  defend- 
ants was  overruled,  and,  plaintiffs  standing  upon  their  petition,  the  case  was 
dismissed.    Plaintiffs  appeal. 

JS.  J,  Arnold  and  J.  H.  Bradley ^  for  appellants,  Arnold  Bros.  Binford  dk 
Snelling,  for  appellees,  Kreutzer  &  Wasem. 

Beck,  C.  J.  1.  The  parts  of  the  contract  necessary  to  an  understanding  of 
the  case,  are  as  follows: 

"This  agreement,  made  the  twenty-second  of  February,  A.  D.  1878,  be- 
tween Kreutzer  &  Wasem  and  Arnold  Brothers,  all  of  Marshalltown,  Mar- 
shall county,  Iowa,  witnesseth  that  the  said  Kreutzer  &  Wasem,  for  the  con- 
sideration hereinafter  specified,  agree  to  sell  to  the  said  Arnold  Brothers,  and 


Digitized  by 


Google 


Iowa.]  ARNOLD  V.  KREUTZEB.  139 

the  said  Arnold  Brothers  agree  to  buy  of  the  said  Kreutzer  &  Wasem,  all  the 
stock  of  furniture  belonging  to  the  said  Kreutzer  &  Wasem  now  being  in  the 
itoreoccupied  bj  them  at  No.  19,  North  Center  street,  in  Marshalltown.   *   *   * 

"In  consideration  of  the  premises,  the  said  Arnold  Brothers  agree  to  pay 
to  the  said  Kreutzer  &  Wasem  five  hundred  dollars  April  Ist,  and  to  execute 
and  deliver  to  Kreutzer  &  Wiisem,  as  and  for  the  purchase  money  of  the  bal- 
ance of  the  above-mentioned  property,  and  in  full  payment  therefor,  their 
promissory  notes,  with  approved  security  of  two  hundred  dollars  each,  pay- 
able every  sixty  days  thereafter,  with  ten  per  cent,  interest  from  April  1, 
1878;  first  note  payable  June  1,  1878;  second,  August  1st,  and  so  on  every 
iixty  days. 

"And  the  said  Kreutzer  &  Wasem  further  agree  to  and  with  the  said  Arnold 
Brothers  that  they  will  not  at  any  time  hereafter  (until  the  expiration  of  said 
lease)  engage,  directly  or  indirectly,  or  concern  themselves  in  carrying  on  or 
conducting  tJie  furniture  business  as  retail  dealers,  or  wholesale  to  any  par- 
ties (other  than  Arnold  Brothers)  any  goods  such  as  they  now  or  may  here- 
after manufiicture,  within  two  miles  of  the  premises  now  occupied  by  them 
as  aforesaid  for  such  purpose. 

"And  the  said  Kreutzer  &  Wasem  agree  to  furnish  for  one  year  from  April 
1, 1878,  to  Arnold  Brothers  all  staple  goods,  such  as  they  now  or  may  here- 
after manufacture,  that  the  said  Arnold  Brothers  may  require  in  their  busi- 
ness, at  lowest  cash  prices  established,  or  that  may  hereafter  be  established, 
by  any  of  the  following  firms:  Forest  City  F urniture  Co.,  of  Rockford,  Illinois, 
Frank  Hayer,  J.  Koeing  &  Co.,  or  Swan  &  Clark,  of  Chicago,  all  l)eing  furni- 
ture dealers,  or  any  other  first-class,  reliable  furniture  dealers, — less  freight 
from  their  respective  houses  to  Marshalltown.  Said  goods  to  be  furnished 
Arnold  Brothers  by  the  said  Kreutzer  &  Wiisem  as  fast  as  they  may  need 
the  same,  reasonable  notice  being  given  to  the  said  Kreutzer  &  Wasem  of  the 
time  said  goods  will  be  required.    *    *    * 

"The  security  above  spoken  of  is  to  consist  of  a  chattel  mortgage  of  the 
goods  purchased  by  Arnold  Brothers  of  said  Kreutzer  &  Wasem,  now  in  said 
Kreutzer  &  Wasem's  store.  Said  mortgage  is  to  be  placed  in  the  city  bank, 
to  be  recorded  oiily  upon  failure  of  said  Arnold  Brothers  to  pay  the  said  notes 
when  due.*' 

The  action  is  brought  upon  the  third  paragraph  of  the  contract  as  set  out 
above.     The  defendants  answered  the  petition  in  the  following  language: 

"Come  now  defendants,  and,  for  answer  to  plaintiff's  petition,  state: 

"(1)  Defendants  admit  the  execution  of  the  contract  sued  on,  but  aver 
that  said  contract  was  for  a  long  time  lost;  that  these  defendants  understood 
and  believed  that  the  covenant  therein  contained,  for  the  breach  of  which 
this  suit  was  brought,  expired  in  one  year  from  April  1,  1878,  and  that  for 
iuch  year  they  kept  said  covenants  in  good  faith;  and  that  thereafter  they 
•old  their  manufactured  goods  at  wholesale,  the  same  as  if  said  contract  had 
never  been  executed.  Further  answering,  defendants  deny  that  plaintiffs 
are  damaged  in  any  sum  whatever  by  reason  of  the  violations  of  said  con- 
tract by  defendants,  as  alleged  in  said  petition,  or  in  any  other  manner. 

"(2)  Defendants  aver  that  plaintiffs  have  failed  to  perform  the  condi- 
tions of  said  contract  required  of  them  to  be  performed  before  plaintiffs  could 
ask  or  require  that  defendants  should  perform  the  covenants  sued  on,  or  sue 
for  a  breach  thereof,  in  this:  Said  plaintiffs  covenanted,  as  a  condition  prece- 
dent, 'to'  buy  the  stock  of  defendants  in  a  certain  building,  and  pay  five 
hundred  doliiurs  cash  on  a  certain  day,  and  pay  the  balance,  two  hundred  dol- 
lars every  sixty  days  until  the  entire  amount  was  paid,  and  also  agreed  to  se- 
cure said  deferred  payments  by  a  mortgage  on  the  stock  sold.  And  these  de- 
fendants aver  that  said  plaintiff  neglected  and  refused  to  secure  said  deferred 
payments,  or  any  portion  thereof,  by  a  mortgage,  or  otherwise,  whereby  said 
violation  was  a  sutficient  reason  for  defendant's  refusal  to  comply  with  the 
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<50venant.  And  said  plaintiffs  further  agreed  by  the  terms  of  said  contract 
set  out  in  plaintiffs'  petition  that  for  one  year  from  April  1, 1878,  they  would 
purchase  of  these  defendants  all  staple  goods  that  they  (Arnold  Brothers) 
might  require  in  their  business  of  the  kind  that  these  defendants  were  then 
or  might  thereafter  manufacture,  all  of  which  will  appear  by  reference  to  the 
contract  set  out  in  plaintiffs*  petition.  And  these  defendants  aver  that  the 
plaintiffs  neglected  and  refused  to  buy  of  these  defendants  from  April  1, 1878, 
to  April  1,  1879,  all  the  staple  furniture  they  required  in  their  business  of 
the  kind  manufactured  by  these  defendants,  and  refused  to  buy  of  these  de- 
fendants any  goods  save  a  small  portion  of  such  furniture  as  was  required  by 
them  in  their  business,  and  on  the  contrary  purchased  such  furniture  of  for- 
eign manufactories;  wherefore  and  by  reason  of  which  these  defendants  were 
and  are  released  from  the  covenants  for  the  breach  of  which  this  suit  is 
brought. 

"  (3)  Defendants  say  there  was  no  consideration  for  that  pori^ion  of  the  cov- 
€nant  whereby  defendants  agreed  not  to  engage  in  selling  goods  at  whole- 
sale within  two  miles  of  the  premises  leased  of  defendants  by  plaintiffs,  where- 
fore and  by  re^ison  of  which  said  contract  is  void  so  far  as  it  relates  to  the 
sale  of  goods  at  wholesale. 

**  (4)  Defendants,  for  further  answer,  aver  said  contract  is  illegal  and  void 
because  it  is  against  public  policy  and  in  restraint  of  trade;  that  the  same 
tends  to  create  a  monopoly,  in  this:  Said  contract  binds  defendants  not  to 
sell  any  furniture  of  their  manufacturing  within  two  miles  of  the  premises 
described  in  the  lease  to  phaintiff  set  out  in  the  petition,  while  plaintiffs  are 
not  required  to  buy  any  furniture  of  defendants  of  their  manufacture,  except 
for  one  year  out  of  the  five  years  in  which  defendants  are  prohibited  from 
selling  as  above;  whereby  it  is  left  optional  with  plaintiffs  to  allow  the  man- 
ufactured goods  of  defendant  to  be  sold  in  the  city  of  Marshalltown,  Iowa; 
that  Marshalltown  is  a  city  of  ten  thousand  inhabitants,  and  has  now,  and 
for  many  years  last  past  has  had,  three  large  retail  furniture  stores  within  her 
limits.** 

The  plaintiff  demurred  to  the  answer  upon  grounds  which  we  shall  here- 
after consider.  The  demurrer  was  overruled,  and,  plaintiff  refusing  further 
to  plead,  the  case  was  dismissed,  and  judgment  for  costs  rendered  against 
plaintiff. 

2.  Counsel  for  defendants  insists  that  there  is  no  judgment  in  the  case  from 
which  the  plaintiffs  can  appeal.  We  think  differently.  The  order  affected 
a  substantial  right  of  the  plaintiffs,  as  it,  in  effect,  held  that  the  mattei-s 
pleaded  in  the  answer  constituted  a  defense  to  the  action.  In  such  a  case  the 
statute  provides  for  an  appeal.  Code,  §  3164.  An  appeal  would  lie  even  had 
no  judgment  been  rendered  other  than  a  decision  sustaining  the  demurrer. 
Cotoen  V.  Boone,  48  Iowa,  850. 

3.  In  our  opinion  the  demurrer  should  have  been  sustained.  It  assailed 
the  first  count  of  the  answer  on  the  ground  (1)  that  it  admitted  the  violation 
of  the  conditions  of  the  contract  for  which  the  action  is  brought;  (2)  it  set  up 
defendants'  understanding  and  belief  of  the  effect  of  the  contract;  and  (3)  it 
pleads  a  conclusion  to  the  effect  that  defendants  sustained  damages  by  the  vio- 
lation of  the  contract  without  showing  facts  upon  which  the  conclusion  is 
based.  It  is  surely  not  necessary  to  support  with  argument  or  authorities 
our  conclusion  that  this  count  is  obnoxious  to  the  objections  thereto  made 
by  the  demurrer. 

4.  The  first  clause  of  the  second  count  of  the  answer  does  not  allege  that 
defendants  sustained  injury  or  loss  by  reason  of  the  failure  of  plaintiff  to  ex- 
ecute the  mortgage.  The  plaintiffs  may  have  paid  the  notes.  If  that  had  been 
done,  no  damage  could  have  accrued  by  the  failure  to  execute  the  mortgage. 
This,  though,  should  have  been  negatived  by  the  answer. 

5.  The  second  paragraph  of  the  second  count  of  the  answer  sets  up  aa. 
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agreement  of  the  plaintiff  to  purchase  goods  of  defendants.  But  the  con- 
tract does  not  obligate  plaintiffs  to  buy  goods,  it  only  binds  defendants  to 
furnish  such  goods  as  plaintiffs  may  require.  It  clearly  leaves  it  to  the  option 
of  plaintiffs  to  purchase  goods  of  defendants.  Objections  to  this  count  of  the 
answer  were  raised  by  demurrer  based  upon  these  grounds. 

6.  The  third  count  alleges  that  there  was  no  consideration  for  the  covenant 
of  the  defendants  not  to  engage  in  trade.  The  consideration  for  this  cove- 
nant is  found  in  the  covenants  of  plaintiff  set  out  in  the  contract,  and,  besides, 
defendants'  covenant,  being  in  writing,  imported  a  consideration.  Code,  § 
2113.     This  count  was  assailed  by  the  demurrer. 

7.  The  fourth  count  of  the  answer  sets  up  that  the  contract,  in  so  far  as  it 
binds  defendants  not  to  engage  in  trade  as  stipulated  in  the  contract,  Is 
against  public  policy,  being  in  restraint  of  trade,  and  therefore  void .  But  con- 
tracts of  the  character  of  the  covenant  in  question  are  held  by  this  court  to 
be  valid.  See  Hedge  v.  Lowe,  47  Iowa,  137.  This  count  was  assailed  by  the 
demurrer  upon  the  grounds  we  have  stated. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case.  The  judg- 
ment of  the  circuit  court  is  reversed. 


State  v.  Deitz. 

Filed  October  22,  1885. 

CBUCIirAL  Law— CONVICTIOK— COEBOBORATION  OP  ACOOMPLIOB. 

If  there  is  evidence  which  corrobtjratea  an  accomplice,  and  tends  to  connect  the 
accused  with  the  commission  of  the  crime  charged,  its  sufficiency  is  forthe  jury  to 
determine.    Evidence  examined,  and  verdict  of  guilty  sustained. 

Appeal  from  Benton  district  court. 

The  defendant  was  indicted  and  convicted  of  the  crime  of  murder,  and  sen- 
tenced to  be  imprisoned  in  the  penitentiary  for  20  years,  and  he  appeals. 

John  Mitchell,  for  appellant,  Adam  Deitz.  A,  J.  Baker,  Atty.  Gen.,  for  the 
&>tate. 

Seevers,  J.  W.  B.  Hower  was  murdered  by  means  of  poison  administered 
to  him  by  his  wife.  The  defendant  was  Indicted  and  convicted  on  the  theory 
that  he  was  an  accessory  before  the  fact.  Anna  L.  Hower,  the  widow  of  the 
deceased,  had  been  convicted  prior  to  the  trial  in  this  case,  and  she  testified 
as  a  witness  for  the  state,  on  the  trial  of  the  defendant,  that  he  procured  the 
poison,  and  advised  her  to  give  it  to  the  deceased;  and  the  only  question  we 
are  required  to  determine  is  whether  she  was  sufficiently  corroborated  by  evi- 
dence which  tends  to  connect  the  defendant  with  the  commission  of  the  of- 
fense.   Ck)de,  §  4559. 

The  poison  was  administered  and  the  death  occurred  in  Marion,  Linn  coun- 
ty, in  this  state.  The  defendant  at  that  time  resided  in  Illinois,  where  Mrs. 
Hower  and  her  husband  resided  a  short  time  before  they  became  residents  of 
this  state.  The  evidence  tended  to  show  that  Mrs.  Hower  and  the  defendant 
were  criminally  intimate  in  the  state  of  Illinois.  The  deceased  suspected 
such  intimacy,  and  the  evidence  tends  to  show  the  defendant  had  knowledge 
of  such  fact.  The  deceased  and  his  wife  left  Illinois  on  or  about  the  sixth 
day  of  July,  and  she  had  an  interview  with  the  defendant  on  that  day;  and, 
as  she  testified,  the  plan  was  then  agreed  upon,  and  the  poison  procured. 
That  such  an  interview  took  place  is  a  conceded  fact.  The  poison  was  ad- 
ministered on  the  ninth  day  of  July,  and  on  the  twelfth  Mrs.  Hower  tele- 
graphed the  defendant  at  Lanark,  Illinois,  as  follows: 

"Still  living.    No  better.    Gome  at  once.  William  La wbence." 

Unless  there  had  been  some  prior  understanding  between  the  defendant  and 
Mrs.  Hower,  it  is  preposterous  to  suppose  she  would  have  signed  the  name 
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she  did  to  the  telegram.  On  the  same  day  the  telegram  was  sent  the  defend- 
ant arrived  at  Marion,  and  had  an  interview  with  Mrs.  Hower,  and  thej 
went  to  Cedar  Kapids,  stayed  all  night  at  a  hotel,  and  occupied  the  same  bed- 
room. Whether  the  defendant  came  in  response  to  the  telegram  does  not  ap- 
pear. Mrs.  Hower  testified  that  she  wrote  a  letter  to  the  defendant  on  Tues- 
day, and  the  telegram  was  sent  on  the  following  Thursday.  But  whether  the 
defendant  came  to  Marion  in  response  to  the  letter  does  not  appear.  The 
jury,  however,  would  be  warranted  in  finding  that  a  sufficient  time  had 
elapsed  to  have  enabled  the  defendant  to  have  reached  Marion  after  the  re- 
ceipt of  the  letter,  if  he  received  it  in  due  course  of  mail. 

If  there  is  evidence  which  corroborates  the  accomplice,  and  tends  to  connect 
the  defendant  with  the  commission  of  the  offense,  its  sufficiency  is  for  the 
jury  to  determine.  The  criminal  relations  between  these  parties  in  Illinois; 
the  presence  of  the  defendant  in  Marion,  either  on  his  own  motion  or  because 
Mrs.  Hower  requested  it;  the  going  to  Cedar  Rapids,  and  what  took  place 
there, — tend  to  corroborate  the  evidence  of  the  accomplice,  and  connect  the 
defendant  with  the  commission  of  the  offense.  The  poison  was  administered 
and  the  telegram  sent  by  Mrs.  Hower.  It  clearly  implies  that  the  killing  of 
the  deceased  had  been  discussed,  and  the  manner  of  communication  arranged. 
The  presence  of  the  defendant  at  Marion  is  entitled  to  great  weight,  and  the 
only  explanation  given  by  counsel  for  the  defendant  is  that  the  latter  came 
for  the  purpose  which  was,  in  all  probability,  accomplished  at  Cedar  Rapids. 
It  was.  however,  for  the  jury  to  say  whether  this  was  his  only  purpose. 

Our  conclusion,  after  a  careful  consideration  of  the  whole  record,  is  that 
the  judgment  must  be  affirmed. 


Ellsworth  v.  Van  Ort. 

Filed  October  22. 1885. 

Tax  Debd  — Sbbvios  of  Notice  of  Expiration  of  Redemption  Period  — Pboof  of 
Service— Code,  |J  894,  895,  2603. 

After  the  expiration  of  two  years  and  nine  months  from  the  date  of  a  tax  sale 
the  purchaser  caused  the  notice  prescribed  by  Code  Iowa,  §  894,  to  be  served  on  the 
owner  by  the  sheriff  of  the  county,  who  indorsed  a  return  thereon,  showing  the 
date  of  service,  and  that  it  was  served  bv  reading  the  notice  to  the  owner  and  de- 
livering a  copy  thereof  to  him.  The  notice  and  return  were  then  filed  in  the  countj 
treasurer's  office,  and  after  the  expiration  of  90  days  from  the  date  of  such  filing  a 
tax  deed  was  executed,  the  sherin's  return  being  tne  only  evidence  on  file  at  that 
time  that  the  notice  had  been  served.  Heldf  that  the  treasurer,  on  this  state  of  tiie 
record,  had  no  authority  to  execute  the  deed. 

Appeal  from  Sioux  district  court. 

Plaintiff  obtained  a  tax  deed  to  a  quarter  section  of  land  in  Sioux  county, 
and  he  brought  this  action  in  equity  to  quiet  the  title  thereto.  Defendant 
was  in  possession  of  the  land  at  the  time  the  tax  deed  was  executed,  and  held 
the  fee  title.  The  only  defense  interposed  is  that  the  right  of  redemption 
from  the  tax  sale  had  not  expired  when  the  deed  was  executed.  Defendant 
also  pleads  a  tender  of  the  amount  necessary  to  redeem,  and  prays  that  the 
deed  be  canceled,  and  that  his  right  to  redeem  the  premises  be  established. 
The  district  court  dismissed  plaintiff's  petition,  and  granted  defendant  the  re- 
lief demanded  in  the  answer.    Plaintiff  appeals. 

Struble,  Rishel  &  Sartori  and  John  F,  Duncomhe,  for  appellant,  E.  D.  Ells- 
worth.   Bell  cfe  Palmer  and  Finley  Burke,  for  appellee,  Jan  Van  Ort. 

Reed,  J.  A.fter  the  expiration  of  two  years  and  nine  months  from  the 
date  of  the  sale,  plaintiff  caused  the  notice  prescribed  by  section  894  of  the 
Code  to  be  served  on  defendant.  The  notice  was  served  by  the  sheriff  of  the 
county,  and  he  indorsed  a  return  thereon  showing  the  date  of  the  service  and 
the  manner  in  which  it  was  made,  which  was  by  reading  the  notice  to  defend- 
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ant  and  delivering  a  copy  thereof  to  him.  The  notice  and  return  were  then 
filed  in  the  office  of  the  county  treasurer,  and  after  the  expiration  of  90  days 
from  the  date  of  such  filing  the  deed  was  executed,  the  sheriff's  return  being 
the  only  evidence  on  file  at  that  time  that  the  notice  had  been  served. 

The  question  in  controversy  between  the  parties  is  whether  the  treasurer, 
on  this  state  of  the  record,  had  authority  to  execute  the  deed.  Section  894  of 
the  Code  is  as  follows:  *' After  the  expiration  of  two  years  and  nine  months 
after  the  date  of  the  sale  of  the  land  for  taxes,  the  lawful  holder  of  the  certi- 
ficate of  purchase  may  cause  to  be  served  upon  the  person  who  is  in  posses- 
sion of  such  land,  and  also  upon  the  person  in  whose  name  the  same  is  taxed, 
if  such  person  reside  in  the  county  where  the  land  is  situated,  in  the  manner 
provided  by  law  for  the  service  of  original  notices,  a  notice  signed  by  him, 
his  agent  or  attorney,  stating  the  date  of  the  sale,  *  *  *  and  that  the 
right  of  redemption  will  expire,  and  a  deed  for  said  land  be  made,  unless  re- 
demption from  such  sale  be  made  within  ninety  days  from  the  completed 
service  thereof.  Service  may  be  made  upon  non-residents  of  the  county  by 
publishing  the  same  three  times  in  some  newspaper  printed  in  the  county. 
*  *  *  Service  shall  be  deemed  complete  when  an  affidavit  of  the  service 
of  said  notice,  and  of  the  particular  mode  thereof,  duly  signed,  and  verified 
by  the  holder  of  the  certificate  of  purchase,  his  agent  or  attorney,  shall  have 
been  filed  with  the  treasurer  authorized  to  execute  the  tax  deed.  Such  affi- 
davit shall  be  filed  by  said  treasurer,  and  entered  upon  the  records  of  his  office, 
and  said  record  or  affidavit  shall  be  presumptive  evidence  of  the  completed 
service  of  notice  herein  required,  and  until  ninety  days  after  the  service  of 
said  notice  the  right  of  redemption  from  such  sale  shall  not  expire.  *  ♦  *" 
Section  895  provides  that  "immediately  after  the  expiration  of  ninety  days 
from  the  date  of  service  of  the  written  notice  herein  provided,  the  treasurer 
then  in  office  shall  make  out  a  deed  for  each  lot  or  parcel  of  land  sold  and 
remaining  unredeemed,  and  deliver  the  same  to  the  purchaser  upon  the  return 
of  the  certificate  of  purchase. " 

There  is  no  express  provision  in  section  894  as  to  the  person  or  officer  by 
whom  the  service  may  be  made,  and  plaintiff  contends  that  as  the  notice  is 
required  to  be  served  (when  the  party  to  be  served  is  a  resident  of  the  county) 
in  the  manner  provided  ^y  law  for  the  service  of  original  notices,  the  vari- 
ous provisions  of  the  statute  which  prescribe  the  mode  of  service  of  original 
notices,  the  officer  or  persons  who  are  competent  to  serve  them,  and  the  man- 
ner of  proving  the  return,  are  applicable  to  the  service  and  return  of  such 
notices,  and  hence  that  the  return  of  the  sheriff  was  competent  evidence  of 
the  manner  of  the  service  of  the  notice  in  question;  and  as  it  had  been  served 
in  the  manner  prescribed  by  the  statute,  the  treasurer  was  authorized  to  exe- 
cute the  deed.  We  are  of  the  opinion,  however,  that  this  is  not  the  proper 
construction  of  the  statute.  The  provision  in  question  was  intended  to  pre- 
scribe only  the  mode  in  which  the  service  should  be  made.  It  is  provided  by 
section  2603  that  an  original  notice  maybe  served  (1)  by rejuling  and  deliver- 
ing a  copy  of  it  to  the  defendant;  (2)  by  leaving  a  copy  with  a  member  of  his 
family  at  his  usual  place  of  residence,  when  he  is  not  found  in  the  county  of 
his  residence;  or  (3)  by  taking  an  acknowledgment  of  the  service  indorsed  on 
the  notice,  dated,  and  signed  by  the  defendant.  The  provision  that  the  notice 
shall  be  served  in  the  manner  prescribed  for  the  service  of  original  notices 
means  simply  that  it  shall  be  served  by  one  of  these  modes;  and  it  pre- 
scribes no  rule  as  to  the  person  or  officer  who  shall  make  the  service,  or  as  to 
the  return. 

But  there  are  matters  which  are  governed  by  subsequent  provisions  of  the 
section.  It  is  provided  that  "service  shall  be  deemed  completed  when  an 
affidavit  of  the  service  of  such  notice,  and  of  the  particular  mode  thereof, 
duly  signed  and  verified  by  the  holder  of  the  certificate  of  purchase,  his  agent 
or  attorney,  shall  have  been  filed  with  the  treasurer,"  and  this  affidavit  is 
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made  presumptive  evidence  of  the  service  of  the  notice,  and  it  is  the  only 
evidence  of  tliat  fact  which  is  required  to  be  filed  or  preserved.  It  is  not 
contemplated  that  any  other  return  of  the  service  shall  be  made,  and  as  it  is 
required  to  be  made  bv  the  holder  of  the  certificate,  his  agent  or  attorney,  it 
is  equally  clear  that  the  service  can  be  made  only  by  such  holder,  his  agent 
or  attorney.  When  the  treasurer  executed  the  deed  in  question,  then  he  liad 
no  competent  evidence  on  file  in  his  office  that  the  notice  had  been  served,  and 
in  the  absence  of  such  evidence  we  think  he  had  no  authority  to  execute  Uio 
deed.  The  affidavit  is  not  only  the  only  competent  evidence  of  the  fact  and 
manner  of  the  service,  but  the  service  is  not  deemed  complete  until  it  is  filed 
with  the  treasurer.  The  period  allowed  the  owner  of  the  land  after  service 
of  the  notice  within  which  to  redeem  it  from  the  sale  does  not  begin  to  run 
until  the  affidavit  is  filed. 

We  think,  therefore,  that  the  district  court  rightly  held  that  defendant's 
right  to  redeen^  the  land  had  not  expired.    Affirmed. 


Maxon  v.  Chioaoo,  M.  &  St.  P.  By.  Co. 

Filed  October  22, 1885. 

1.  Acriow— Chawob  of  Vbkuk  — Procbedinq  to  Gobbbct  Rboobd  aftbb  Vbbdiot  AJ!n> 

Appeal. 

Wiiere  a  case  has  been  tried  and  an  appeal  perfected,  a  proceeding  in  the  trial 
court  to  correct  the  record  of  the  court  in  certain  respects,  wherein  it  was  alleged 
to  have  been  falsified,  cannot  be  removed  to  another  court  for  trial. 

2.  Court— Power  to  Correct  Record  after  Appbal  Taken. 

A  court  has  power  to  correct  its  records  when  falsified,  on  the  application  of  the 
party  injured  thereby,  after  an  appeal  has  been  taken. 

3.  Appeal — Erroneous  Instructions — Exceptions. 

Where  no  exceptions  are  taken  to  instructions  when  given,  or  filed  within  three 
days  after  the  verdict,  the  supreme  court  will  not  review  the  rulings^  of  the  trial 
court. 

Appeal  from  Clinton  circuit  couii;. 

Plaintiff  brought  this  action  to  recover  damages  on  account  of  the  killing 
by  defendant  on  its  railway  track  of  one  horse,  and  the  injury  of  another. . 
There  was  a  verdict  and  judgment  for  plaintiff  in  the  circuit  court,  from 
which  defendant  took  an  appeal.  After  the  appeal  was  perfected,  plaintiff 
filed  a  motion  in  the  circuit  court  to  correct  the  record  in  the  cause  by  return- 
ing to  the  files  the  original  exceptions  to  the  instructions  of  the  court  to  the 
jury,  and  striking  from  the  files  a  pretended  motion  for  a  new  trial,  which 
was  then  on  the  files,  and  substituting  therefor  the  real  motion  which  waa 
filed  in  the  case  by  defendant.  The  circuit  court  sustained  this  motion,  and 
made  the  order  prayed  for  therein,  and  fi-om  this  order  defendant  also  ap- 
pealed.   Both  appeals  will  be  disposed  of  in  one  opinion. 

2V,  Coming  and  A.  T.  yrheeler^  for  appellant,  Chicago,  M.  &  St.  P.  By.  Co* 
TF.  C.  Qrolie,  A.  R.  McCoy,  and  A.  ffowat,  for  appellee,  N.  Maxon. 

Beed,  J.  We  will  first  consider  the  questions  presented  under  the  appeal 
from  the  order  correcting  the  record.  When  this  motion  was  filed  there  was 
among  the  files  in  the  case  a  paper  which  purported  to  be  a  motion  by  de- 
fendant for  a  new  trial.  This  paper  appeared,  by  the  note  of  filing  indorsed  on 
it  by  the  clerk,  to  have  been  filed  within  three  days  after  the  verdict  was  re- 
turned, and  in  it  exceptions  are  alleged  to  certain  of  the  instructions  given 
by  the  court  to  the  jury  on  the  trial  of  the  cause.  It  also  contained  a  recital 
that  the  defendant  had  excepted  on  the  trial  to  the  refusal  of  the  court  to 
give  certain  instructions  asked  by  it.  The  ground  of  the  motion  to  correct 
the  record  is  that  the  exceptions  to  the  instructions  given  by  the  court  were 
not  alleged  in  the  motion  for  a  new  trial  when  it  was  originally  placed  on 
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file,  and  that  it  did  not  then  contain  the  recital  that  defendant  had  excepted 
to  the  refusal  of  the  court  to  give  the  instructions  asked  by  defendant.  It  is 
also  alleged  in  the  motion  that  a  paper  which  was  designated  an  assignment 
of  errors,  and  whicli  had  been  filed  in  tlie  cause,  had  been  withdrawn  from 
the  files  without  leave  of  the  court.  On  the  hearing  of  the  motion  the  circuit 
court  found  that  the  motion  for  a  new  trial  had  been  changed  after  it  was  filed, 
in  the  respects  alleged;  also  that  the  paper  designated  an  assignment  of 
errors  had  been  removed  from  the  files;  and  it  ordered  that  the  paper  pur- 
porting to  be  a  motion  for  a  new  trial  then  on  the  files  be  stricken  there- 
from, and  that  a  copy  of  the  motion  as  originally  filed  be  substituted  for  it  on 
the  files;  and  that  the  paper  which  had  b^n  withdrawn  from  the  files  with- 
out leave  be  returned  thereto. 

1.  After  the  motion  to  correct  the  record  was  filed,  defendant  filed  a  motion, 
supported  by  afiidavit,  for  a  change  of  the  place  of  trial,  on  the  alleged  ground 
that  the  judge  of  the  circuit  court  was  so  prejudiced  against  it  that  it  could 
not  obtain  a  fair  trial  before  him.  The  overruling  of  this  motion  is  assigned 
as  error.  We  deem  it  a  sufficient  answer  to  the  argument  of  counsel  on  this 
question  to  say  that  the  law  makes  no  provision  for  a  change  of  place  of  trial 
in  such  a  proceeding.  The  cause  was  not  pending  in  the  court  for  trial.  It 
had  already  been  tried  and  disposed  of,  and  the  proceeding  was  to  correct  the 
records  of  the  court  in  certain  respects  wherein  it  was  alleged  they  had  been 
falsified.  The  proceeding  was  entirely  distinct  from  the  trial  of  the  cause, 
and  none  of  the  provisions  of  the  statute  for  removing  causes  into  other  courts 
for  trial  have  any  application  to  it.  As  bearing  on  the  question,  see  Uilman 
V.  Dtmovan,  59 Iowa,  76;  S.  C.  12  N.  W.Iiep.  779;  Perkins  v.  Jones,  55  Iowa, 
211;  S.  C.  7  N.  W.  Bep.  599. 

2.  Defendant  filed  a  motion  to  strike  the  motion  to  correct  the  record  from 
the  files,  on  the  ground  that,  as  an  appeal  had  been  taken,  the  court  had  no 
jurisdiction  of  the  cause  or  the  parties.  The  overruling  of  this  motion  is 
assigned  as  error.  It  is  probably  true  that  by  the  appeal  the  court  lost  juris- 
diction of  the  subject-matter  of  the  controversy,  and  that  it  had  no  power 
thereafter,  until  the  cause  should  be  remanded,  to  make  any  order  affecting 
the  rights  of  the  parties  with  reference  to  the  subject-matter.  This  is  ex- 
pressly held  in  Levi  v.  Karrick,  15  Iowa,  446.  But  the  appeal  did  not  deprive 
it  of  the  power  to  correct  its  own  records.  It  has  jurisdiction  to  do  that  at 
any  time.  The  question  was  directly  involved  in  MaJiaffy  v.  Mahqffy,  63 
Iowa,  55,  S.  G.  18  N.  W.  Bep.  685,  and  the  ruling  there  made  is  adverse  to  de- 
fendant's position. 

3.  It  is  finally  insisted  that  the  circuit  court  was  not  justified  by  the  evi- 
dence in  making  the  order  for  the  correction  of  the  record.  There  Is  great 
conflict  in  the  evidence,  and  it  is  quite  voluminous.  We  do  not  deem  it  im- 
portant to  set  it  out  in  the  opinion.  It  is  sufficient  to  say  that  in  our  opinion 
it  fully  sustains  the  finding  and  order  of  the  circuit  court. 

4.  We  come  now  to  the  questions  sought  to  be  raised  under  the  appeal  from 
the  judgment.  It  is  first  insisted  that  the  verdict  is  not  supported  by  the  ev- 
idence. We  have  vei-y  thoroughly  examined  the  evidence,  which  is  fully  set 
out  in  the  abstract,  and  we  have  to  say  that  while  a  different  result  might 
have  been  reached  from  it,  it  cannot  be  said  that  the  verdict  finds  no  support 
in  the  evidence,  but,  on  the  contrary,  there  is  a  conflict  in  the  evidence  as  to 
all  the  material  questions  in  the  case.  It  is  now  so  well  understood  by  the 
profession  that  this  court  will  not  interfere  with  the  finding  of  the  jury  when 
there  was  a  conflict  in  the  evidence  that  it  is  unnecessary  to  cite  the  numer- 
ous cases  in  which  that  holding  has  been  made. 

5.  The  only  other  questions  argued  by  counsel  for  appellant  relate  to  the 
correctness  of  the  Instructions  given  by  the  court,  and  the  action  of  the  court 
in  ref  osing  those  asked  by  defendant.  But  under  the  present  state  of  the  rec- 
ord we  cannot  consider  these  question.    It  appears  by  the  record,  as  amended 
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by  the  circuit  court,  that  no  exceptions  were  taken  by  defendant  at  the  trial 
either  to  the  instructions  given  or  to  the  refusal  to  give  those  asked  by  it 
Nor  were  any  sucli  exceptions  tiled  within  three  days  after  the  verdict.  Under 
these  circumstances  the  rulings  of  the  circuit  court  cannot  be  reviewed  by  this 
court.  Code,  §  2789.  Bailey  v.  Anderson,  61  Iowa,  749;  S.  C.  16  N.  W. 
Rep.  134. 
The  oi-der  and  Judgment  appealed  from  will  be  affirmed. 


State  v.  TVinebrenneb. 
Same  v.  McMAnoN. 

Same  v,  Beeciieii. 

Saue  9.  HuBuita. 
Filed  October  22.  1885. 

1.  Gbakd  Jury— TifDiCTMESTT— Term  of  CJourt. 

a  grand  jury  legally  drawn  and  summoned  for  the  yearofl884,  oi\  Jannary  7, 1885, 
found  an  indictment  against  defendant;  tlie  term  of  court  at  which  tiie  indictment 
was  found  comiiienchig  on  December  8,  1884,  and,  so  far  as  the  record  showed,  not 
having  terminated.  Ileld,  on  motion  in  arrest  of  judgment,  that  the  indictment 
was  valid. 

2.  Criminal  Law— Ikdictmekt— Duplicity— NuisAwcE—KzEPiifO  Place  for  Unlaw- 

ful Sale  of  Liquor— Allowing  Gambliko  akd  DRUKKENNEsa— Sale  to  Mikobs 
AHD  Habitual  Drunkards. 

An  indictment  charging  defendant  with  keeping  a  place  for  the  unlawf\il  sale  of 
Hquor;  and  allowing  eambiing  and  drunkenness  therein,  and  of  selling  liquor 
therein  to  minors,  habitual  drunkards,  and  intoxicated  petaons,  to  the  disturbance 
of  others  and  contrary  to  law,  is  not  bad  for  duplicity. 

Appeals  from  Marshall  district  court 

Indictments  charging  the  defendants  as  follows:  "The  grand  jury  of  the 
county  of  Marshall,  in  the  name  and  by  the  authority  of  the  st^ite  of  Iowa, 
accuse  John  C.  Winebrenner  of  the  crime  of  nuisance,  committed  as  follows: 
The  said  John  C.  Winebrenner,  on  the  fourth  day  of  July,  1884,  and  on  divers 
other  days  prior  to  the  finding  of  this  indictment,  and  since  said  day,  in  a 
building  owned  by  Albert  Sharp,  on  the  south  one  hundred  feet  of  the  east 
one-third  of  lot  7  and  block  9,  in  the  town  of  Marshiall,  in  the  county  afore- 
said, wronfi^fully  and  unlawfully  did  erect,  continue,  and  use  a  certain  build- 
ing and  place  commonly  known  as  a  *  saloon,'  in  which  said  building  and 
place  the  said  John  C.  Winebrenner  did  keep  intoxicating  liquors,    to- 
wit,  whisky,  rum,  gin,  brandy,  ale,  beer,  wine,  alcohol,  bitters,  and  mixed 
drinks,  with  intent  then  and  there  to  sell  the  same  in  said  building  and  place 
in  violation  of  law:  and  at  said  time  and  place,  and  in  said  building,  the  said 
defendant  did  habitually  and  repeatedly  keep  and  sell,  in  the  state  of  low^a, 
beer  and  other  intoxicsiting  liquors  contrary  to  law;  and  at  said  time  and  place, 
and  in  said  building,  the  said  defendant  did  allow  and  permit  gambling,  fight- 
ing, drunkenness,  and  other  breaches  of  the  peace,  and  the  same  were  then 
and  there  carried  on  by  and  with  the  consent  of  the  defendant,  to  the  disturb- 
ance of  others;  and  said  defendant,  in  said  building  and  place,  at  said  time, 
did  habitually  and  repeatedly  sell  ale,  beer,  wine,  and  jntoxicating  liquoi-s  to 
minors  and  intoxicated  persons,  and  to  those  in  the  habit  of  becoming  intox- 
icated, to  the  disturbance  of  others  and  contrary  to  law.    The  defendants 
severally  pleaded  guilty,  and  filed  a  motion  in  arrest  of  judgment,  which  was 
overruled,  and,  judgment  being  rendered,  they  severally  appeal. 

Parker  d;  Childs,  for  appellants.    A.  J.  Baker,  Atty.  Gen.,  for  the  State. 

Seevers,  J.     1.  The  record  in  the  foregoing  cases  and  the  questions  to  be 
determined  are  precisely  the  same,  and  therefore  but  a  single  opinion  is  re- 
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quired.  The  first  ground  in  the  motion  in  arrest  of  judgment  is  that  the  in- 
dictment was  found  on  the  seventh  day  of  January,  1885,  by  a  grand  jury 
drawn,  selected,  and  summoned  for  the  year  1884.  The  term  of  court  at 
which  tlie  indictment  was  found  commenced  on  the  eighth  day  of  December, 
1884,  and  as  tlie  record  fails  to  show  anything  to  the  contrary,  it  must  be  as- 
sumed the  term  continued  until  tlie  finding  of  the  indictment.  Tlie  statute 
provides  that  a  list  consisting  of  75  pei-sons  shall  annually  be  made,  from 
which  to  select  grand  jurors  for  the  year,  commencing  on  the  first  day  of 
January.  The  grand  jurors  shall  be  selected  for  the  first  term  in  the  year  at 
which  jurors  are  required,  commencing  ne^  after  the  first  day  of  January 
in  each  year,  and  shidl  serve  for  one  year.    Code,  §§  234, 239. 

The  grand  jury  in  the  case  at  bar,  wlien  impaneled,  was  a  legally  constituted 
body.  Now,  does  it  cease  to  be  such  before  the  adjournment  of  the  term  ?  If 
so*  there  must  be  a  statute  which  in  terms  so  declares,  because  in  contem- 
plation of  law  the  whole  term  is  considered  as  but  one  day.  2  Bouv.  Law 
Diet.  787.  The  statute  in  terms  provides  that  the  grand  jurors  shall  be  se- 
lected for  the  first  term  in  the  year  at  which  jurors  are  required,  commenc- 
ing next  after  the  first  day  of  January  in  each  year.  The  jurors  so  selected 
cannot  act  as  such  until  that  time  or  term.  They  serve  for  one  year,  or  until 
the  corresponding  term  in  the  succeeding  year.  Owing  to  a  change  in  the 
statute,  State  v.  Delongi  12  Iowa,  453,  is  no  longer  applicable. 

2.  The  next  ground  urged  in  arrest  of  judgment  is  that  two  offenses  ar^ 
charged  therein.  The  indictment  is  substantially  the.  same  as  in  State  y, 
Dean^  44  Iowa,  648,  and  following  that  case  we  hold  that  the  indictment  in 
this  case  is  not  bad  for  duplicity.    Affirmed.  • 


Dean  v,  Scott  and  others. 

Filed  October  22,  1885. 

VonwB  AWB  Vehdek— Vendor's  Lien— Code  Iowa,  ^  1940. 

There  being  no  reservation  of  the  vendor  in  the  deed  in  this  case,  and  no  evidenoa 
of  fraud,  the  decree  of  the  lower  court  dismissing  the  petition  as  to  such  lien  is  af- 
firmed. 

Appeal  from  Poweshiek  circuit  court. 

Action  in  equity  to  foreclose  a  mortgage  upon  certain  land,  and  also  to 
foreclose  a  vendor's  lien  upon  the  same  and  other  land.  The  court  decreed 
a  foreclosure  of  the  mortgage,  but  refused  to  decree  a  foreclosure  of  the  al- 
leged vendor's  lien,  and  dismissed  the  plaintiff's  petition  in  respect  to  such 
lien.     The  plaintiff  appeals. 

Robinson  &  Patterson^  for  appellant,  E.  J.  Dean.  John  T,  Scott,  for  ap- 
pellees, George  W.  Scott  and  others. 

Adams,  J.  The  plaintiff's  mortgage  was  acquired  by  purchase  from  the 
Connecticut  General  Life  Insurance  Company.  Her  alleged  vendor's  lien 
was  acquired  from  the  administrators  of  the  estate  of  one  E.  T.  Seymore,  de- 
ceased. Seymore,  in  his  life-time,  owned  four  quarter  sections  of  land  in 
Poweshiek  county.  One  of  them  he  mortgaged  to  the  Connecticut  General 
Life  Insurance  Compjiny.  After  his  death  his  administrators  sold  and  con- 
veyed the  four  quarter  sections  to  the  defendant  George  W.  Scott,  who  as- 
sumed as  part  of  the  purchase  money  the  payment  of  the  mortgage  debt  due 
the  life  insurance  company.  After  this  conveyance,  Scott  sold  and  conveyed 
the  premises  by  quitclaim  deed  to  the  dcft^ndant  Buswell.  The  plaintiff 
claims  that  the  purchase  money  due  from  Scott  primarily  to  the  administra- 
tors became  payable  under  the  agreement,  to  the  amount  of  the  mortgage 
debt,  to  the  life  insurance  company,  and  that  the  administrators  had  a  vend- 
or's lien  for  that  amount  upon  the  four  quarter  sections  sold  and  conveyed 
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to  Scott,  and  she  claims  that  she  is  entitled,  as  assignee  of  the  lien»  to  enforce 
it,  even  as  against  Buswell,  Scott's  grantee. 

Buswell's  position  is  that  such  lien,  if  it  ever  existed,  was  extinguished 
when  the  land  was  conveyed  to  iiim.  He  relies  upon  section  1940  of  the  Code, 
which  is  in  tliese  words:  '*No  vendor's  lien  for  unpaid  purchase  money  shall 
be  recognized  or  enforced  in  any  court  of  law  or  equity,  after  a  conveyance  by 
the  vendee,  unless  such  lien  is  reserved  by  conveyance,  mortgage,  or  other 
instrument  duly  recorded,  or  unless  such  conveyance  by  the  vendee  is  made 
after  suit  brought  by  the  vendor,  his  executor  or  assigns,  to  enforce  the  lien. 
But  nothing  herein  shall  be  construed  to  deprive  a  vendor  of  any  remedy  now 
existing  against  conveyances  procured  through  fraud  or  collusion  of  vendees 
therein,  or  peraons  purchasing  of  such  vendees  with  notice  of  such  fraud." 

The  plaintiff  endeavors  to  meet  Bus  well's  position  by  saying  that  the  ad- 
ministrator's vendor's  lien  was  preserved  in  the  deed  by  them  to  Scott,  and 
moreover  that  the  sale  and  conveyance  by  Scott  to  Buswell  was  made  by  fraud 
and  collusion  between  them  to  hinder  and  delay  the  administrators  in  the  col- 
lection of  the  debt. 

In  respect  to  the  question  as  to  whether  a  vendor's  lien  was  reserved  in  the 
deed  by  the  administrators  to  Scott,  we  have  to  say  tliat  we  do  not  think  it 
was.  We  And  no  allusion  to  such  lien.  It  is,  to  be  sure,  provided  that  Scott 
assumes  the  payment  of  the  mortgage  debt  resting  upon  a  part  of  the  land. 
But  this  only  shows  the  mode  in  which  he  was  to  pay  a  part  of  the  purchase 
money.     This  is  something  quite  distinct  from  a  vendor's  lien. 

As  to  whether  there  was  fraud  on  the  part  of  Buswell  we  have  to  say  that 
we  think  that  this  question  also  must  be  answered  against  the  plaintiff.  M'^e 
have  all  reached  this  conclusion  upon  a  separate  reading  of  the  evidence,  and 
must  be  allowed  to  merely  state  our  conclusion  without  setting  out  the  evi- 
dence upon  which  the  plaintiff  relies. 

In  our  opinion  the  decree  of  the  circuit  court  is  correct.    Affirmed. 


Applegate  V,  WiNEBRENNER  and  another. 
Filed  October  22,  1S86. 

1.  Sals  of  Intoxicatiko  Liquors — Action  by  Wife  for  Damages — Evidence. 

In  an  action  by  a  wife  to  recover  damages  caused  by  the  sale  of  intoxicating  liq- 
uors to  her  husband,  evidence  of  an  assault  committed  by  the  husband  on  her  while 
under  the  influence  of  liquor  should  not  be  admitted,  when  it  is  not  shown  that  the 
liquor  was  sold  by  defendant,  and  when  such  assault  was  made  prior  to  the  time 
when  it  is  alleged  defendant  sold  liquor  to  the  husband. 

2.  Same— Former  Conviction  of  Defendant. 

In  such  an  action,  the  record  of  an  indictment  and  conviction  of  the  liquor  seller, 
which  does  not  show  that  the  unlawful  sales  were  made  to  the  husband,  is  not  ad- 
missible against  the  party  convicted,  or  the  owner  of  the  property  against  which  it 
is  sought  to  enforce  the  lien  of  the  juda^ment  obtained  against  the  seller. 

Appeal  from  Marshall  circuit  court. 

The  plaintiff  is  the  wife  of  Philip  Applegate,  and  she  alleges  in  her  peti- 
tion that  the  defendant  Winebrenner  is  the  keeper  of  a  saloon,  in  which  he 
sells  intoxicating  liquors,  and  that  at  various  times  within  six  months  next 
before  the  commencement  of  the  suit  said  Winebrenner  wrongfully  and  ille- 
gally sold  to  plaintiff's  said  husband,  at  said  saloon,  intoxicating  liquors  when 
he  was  sober,  causing  his  intoxication;  and  sold  intoxicating  liquors  to  him 
when  he  was  drunk,  and  thereby  contributed  to  his  drunkenness;  and  that 
plaintiff  has  thereby  been  injured  in  her  person,  property,  and  means  of  sup- 
port. 

She  further  averred  that  the  defendant  Sharp  is  the  owner  of  the  build- 
ing and  ground  where  said  saloon  was  kept,  and  that  he  had  notice  of  the 
wrongacomplained  of,  and  notice  that  Winebrenner  was  selling  intoxicating 
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liquors  at  said  saloon  in  violation  of  law.  Judgment  was  demanded  against 
Winebrenner,  and  it  was  prayed  that  such  judgment  be  made  a  lien  upon  the 
jmloon  property.  The  answer  of  the  defendants  was  a  general  denial.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  for  the  plaintiif,  and  a  find- 
ing that  the  defendant  Sharp  knew  and  consented  to  the  sides  complained  of. 
A  judgment  was  entered  upon  the  verdict,  and  the  same  was  established  as  a 
lien  upon  the  property  of  Sharp.     Defendants  appeal. 

Parker  cfe  Childs,  for  appellants,  John  C.  Winebrenner  and  another. 
Casicell  d*  Meeker,  for  appellee,  Francis  L.  Applegate. 

UoTUROCK,  J.  1.  The  appellee  tiled  an  additional  abstract,  the  correctness 
of  which  is  denied  by  the  appellants.  Tliis  would  ordinarily  compel  us  to  re- 
sort to  the  transcript  to  settle  the  conflict  in  the  abstracts.  This  course  is  not 
necessary,  however,  in  this  case.  There  is  enough  in  the  record  as  made  by 
thp  abstracts,  and  about  which  there  is  no  dispute,  to  dispose  of  the  appeal. 
The  action  was  commenced  in  September.  1884,  and  the  plaintiff  alleged  that 
AVinebrenner  sold  her  husband  intoxicating  liquors  for  a  period  of  six  months 
previous  thereto,  and  that  the  liquors  so  sold  caused  or  contributed  to  his  in- 
toxication. The  plaintiff  was  examined  as  a  witness  in  her  own  behalf,  and 
Bhe  was  permitted  to  testify,  against  the  plaintifl!'s  objection,  that  in  Septem- 
ber, 1888,  her  husband  went  to  Marshalltown  and  came  home  at  4  o'clock  in 
the  morning,  and  unjustly  accused  her  of  wrongful  acts',  and  while  eating 
breakfast  a  dispute  arose,  and  he  assaulted  her,  took  her  by  the  arms,  choked 
her,  and  threw  her  down  and  kicked  her,  so  that  she  was  "black  and  blue"  as 
large  as  her  hand  for  nearly  two  weeks.  The  witness  did  not  slate  that  her 
husband  was  intoxiciited  when  he  committed  this  outrageous  assault  upon 
her.  A  witness  who  was  present  when  thd  assault  was  made  corroborated 
the  plaintiff  as  to  the  assault,  and  stated  that  Applegate,  her  husband,  "had 
Just  been  on  a  drunk,  and  was  nervous  and  cross." 

This  evidence  was  probably  sufficient  to  justify  the  jury  in  finding  that  the 
personal  abuse  of  the  plaintiff  was  fairly  attributable  to  the  intoxication  of 
her  husband,  and  if  proper  evidence  in  the  case  it  would  add  very  materially 
to  the  plaintiff's  damages.  But  we  are  very  clearly  of  the  opinion  that  the 
evidence  was  improper.  If  the  assault  was  the  result  of  intoxication,  there 
is  no  evidence  whatever  that  the  intoxication  was  produced  or  contributed  to 
by  liquors  obtained  at  the  defendant's  saloon.  Another  reason  why  tlie  evi- 
dence sliould  have  been  excluded  is  that  the  assault  was  committed  long  be- 
fore the  defendant  wrongfully  sold  liquors  to  the  plaintiff's  husband,  as  shown 
by  the  allegations  of  her  petition. 

2.  The  plaintiff  was  permitted  to  introduce  in  evidence,  over  defendants' 
objection,  certain  indictments  against  the  defendant  Winebrenner,  and  the 
record  of  the  convictions  thereon.  This  w^is  manifestly  erroneous.  It  was 
not  even  shown  in  connection  with  this  evidence  that  the  indictments  wero 
founded  upon  unlawful  sales  made  to  plaintiff's  husband.  We  do  not  under- 
stand that  counsel  for  appellee  claim  that  this  was  competent  evidence  against 
Winebrenner,  but  they  claim  that  the  court  allowed  the  evidence  to  go  to  the 
jury  as  tending  to  show  that  the  defendant  Sharp  had  notice  that  Winebren- 
ner was  using  Sharp's  property  as  a  place  for  unlawfully  selling  liquor.  We 
cannot  see  upon  what  principle  the  evidence  in  question  can  be  held  as  com- 
petent as  to  one  defendant  and  not  to  the  other. 

3.  There  are  many  other  errors  assigned  and  argued.  As  the  cause  must 
be  reversed  for  those  above  discussed,  and  as  the  record  is  in  such  condition 
that  a  resort  to  the  transcript  would  be  necessary  to  determine  some  of  the 
questions  made,  we  will  go  no  further  in  the  case.  It  is  proper  to  observe 
that  we  think  the  court  wtis  correct  in  refusing  to  submit  to  the  jury  some  of 
the  special  interrogatories  asked  to  be  submitted  by  the  defendants.  Others 
of  them  presented  questions  pertinent  to  the  case,  and  were  uot  objectiona- 
ble in  form,  and  ought  to  have  been  submitted.    Reversed. 
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Clayton  v.  Chioago,  I.  &  D.  By.  Ck). 

Filed  October  22,  1885. 

« 
1.  Rafliioad  Companies— <5okdemnation  Proceedings— View  by  Jury. 

Whether  a  view  of  the  premises  taken  by  a  railroad  company  for  right  of  way 
should  be  allowed  rests  in  the  discretion  of  the  court,  and  ordinarily  that  discre- 
tion will  not  be  interfered  with.    Order  refusing  to  allow  a  view  sustained. 
t.  Same — Damages— Right  of  Way  Only  Easement— Instruction. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  a  railroad  company,  by  proceed- 
ings ni  condemnation,  acquires  only  an  easement,  and  leaves  the  owner  of  the  prem- 
ises the  right  to  cross  and  recross  at  his  pleasure,  and  requires  the  company,  when 
requested  so  to  do,  to  construct  and  maintain  proper  crossings,  so  as  to  reasonably 
accomodate  the  owner. 

Appeal  from  Ilardin  circuit  court. 

The  defendant's  railroad  is  located  over  part  of  the  plaintiff's  farm.  The 
parties  were  unable  to  agree  upon  the  compensation  to  be  paid  to  the  plain- 
tiff for  the  right  of  way.  Commissioners  were  selected  by  the  sheriff  to  as- 
sess the  daraciges,  and  they  fixed  the  amount  at  the  sum  of  $500.  Tlie  plain- 
tiff appealed  from  this  assessment,  and  a  trial  by  jury  was  had  in  the  circuit 
court.  The  jury  fixed  the  compensation  at  $1,000,' and  the  defendant  ap- 
peals. 

John  Porter  and  C  E.  Albrook,  for  appellant,  Chicago,  I.  &  D,  By.  Co. 
S.  M,  Weaver  and  B,  P.  Blrclsall,  for  appellee,  Thomas  Clayton. 

RoTiiROCK,  J.  1.  After  the  evidence  was  introduced  the  defendant  re- 
quested the  court  to  order  the  jury  to  be  taken  to  the  farm  and  make  a  personal 
inspection  and  examination  of  the  premises.  This  request  was  denied.  The 
statute  (Code,  §  2790)  provides  that  "whenever,  in  the  opinion  of  the  court,  it 
is  proper  for  the  jury  to  have  a  view  of  the  real  property  which  is  the  subject 
of  the  controversy,  *  *  ♦  it  may  order  them  to  be  conducted  in  a  body, 
under  the  charge  of  an  officer,  to  the  place,"  etc.,  that  such  view  may  be  had. 
This  provision  of  the  law  is  merely  directory,  or  rather  it  gives  the  court  the 
option  or  discretion  to  send  the  jury  to  the  place  in  controversy  to  view  the 
premises.  We  cannot  interfere  with  this  discretion.  It  would  be  an  exceed- 
ingly difficult  matter  to  show  that  the  court  abused  its  discretion  in  refusing  to 
make  an  order  of  this  kind.  It  appears  that  in  this  ciise  a  map  was  used  upon 
the  trial  showing;  the  farm,  and  the  right  of  way  through  it,  and  tlie  witnesses 
described  fully  the  situation  of  the  premises,  and  we  suppose  tlie  court  was 
correct  in  holding  that  a  view  of  the  farm  was  not  necessary  to  enab*le  the 
jury  to  understand  ami  properly  apply  the  evidence  in  the  case,  and  re<ich  a 
just  determination  of  the  rights  of  the  parties. 

2.  The  defendant  requested  the  court  to  charge  the  jury  as  follows;  "The 
defendant  railway  company,  in  the  case  at  bar,  by  proceedings  in  condemna- 
tion acquires  only  an  easement,  fis  it  is  sometimes  called;  or,  in  other  woixls, 
the  right  only  to  use  the  lands  taken  for  the  purpose  of  constructing  and  op- 
erating its  line  of  railroad,  but  at  the  same  time  leaves  the  plaintiff  or  the 
owner  of  the  premises  the  right  to  cross  and  recross  the  line  at  pleiusure  for 
the  purpose  of  going  from  one  part  to  any  otJier  part  of  his  premises,  and 
requires  the  railroad  company,  when  demanded  so  to  do  by  the  owner,^to  con- 
struct and  maintain  one  or  more  crossings  over  or  under,  or  at  grade  upon, 
the  premises  or  farm  in  question,  so  as  reasonably  to  accommodate  such 
owner."  The  defendant  complains  because  the  court  refused  to  give  this  in- 
struction to  the  jury. 

That  a  railroad  right  of  way  is  an  easement,  and  that  the  fee  remains  in 
the  owner  of  the  land  condemned  for  railway  purposes,  are  correct  as  abstract 
propositions  of  law;  but  they  have  no  application  in  proceedings  to  condemn 
land  for  right  of  way  for  a  railroad  except  when  it  is  inade  to  appear  that  the 
fee  burdened  with  the  easement  is  of  some  determinative  value.    The  theory 
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is  that  the  easement  is  to  be  a  perpetual  right,  and  it  is  the  usual  practice  to 
introduce  evidence  in  these  cases,  sliowing  the  full  value  of  the  land  actually 
taken  as  an  item  in  the  estimate  of  the  damages  sustained  by  the  property 
owner.  This  is  allowed  upon  the  theory  that  any  interest  he  has  in  the  land 
actually  appropriated  is  of  no  value.  This  court  has  held  that  it  is  not  error 
to  refuse  to  instruct  the  jury  in  such  cases  that  the  fee  title  remains  in  the 
owner.  Cummins  v.  Des  Moines  &  St.  L.  R,  Co,,  19  N.  W.  Rep.  268 ;  Holling9- 
worth  V.  Same,  Id.  325.  And  the  Jury  are  not  warranted  to  estimate  the 
compensation  to  the  owner  upon  the  tlieory  that  at  some  time  in  the  future 
the  land  appropriated  for  the  right  of  way  may  cease  to  be  used  for  railway 
purposes  and  revert  to  the  owner. 

We  further  believe  that  the  court  correctly  refused  the  instruction,  because 
it  impliedly,  at  least,  assumes  that  the  owner  has  a  right  to  cross  and  recross 
the  right  of  way  superior  to  the  right  of  the  defendant  to  use  it  for  the  pur- 
poses of  operating  a  railroad  upon  it.  The  owner  is  not  in  vested  with  the  right 
to  cross  the  line  at  pleasure.  Whatever  right  he  has  in  that  respect  is  sub- 
servient to  the  right  of  the  railroad  company  to  use  the  road  in  running  its 
trains.    It  appears  to  us  that  the  instruction  was  properly  refused. 

3.  It  is  claimed  that  the  compensation  awarded  by  the  jury  is  excessive. 
We  think  otherwise.  The  verdict  appears  to  be  fairly  sustmned  by  the  evi- 
dence.   Affirmed. 


WmTE  V.  Jones. 

Filed  October  22,  1885. 

CSOWSTABLIS— LtABILTTT  FOR  BOARD  OF  PRISONERS  HSLD  FOR  PRELIMINARY  EXAMTNATTON. 

Where  a  constable  lias  in  his  custody  prisoners  under  warrant  of  arrest,  whom  he 
is  holdinj^  for  preliminary  examination  befure  a  magistrate,  and  has  them  lodged 
and  boarded  by  a  hotel-keeper,  whom  he  tells  that  he  must  look  to  the  county  for 
pay,  the  constable  is  not  liable  for  the  board  and  lodging  furnished. 

Appeal  from  Dallas  circuit  court. 

Action  upon  an  account.  The  action  was  brought  to  recover  for  boarding 
certain  persons  held  in  custody  by  the  defendant  as  constable  of  Linn  town- 
ship, Dallas  county.  The  petition  averred  what  was  the  retisonable  worth  of 
the  board,  and  also  that  the  defendant  agreed  to  pay  for  the  same.  The  de- 
fendant, for  answer,  averred  that  the  peraons  boarded  were  held  by  him  as 
constable  for  preliminary  examination.  He  denied  that  he  promised  to  pay 
for  the  board  of  the  prisoners,  or  in  any  way  held  himself  out  as  responsible; 
but,  on  the  other  hand,  expressly  told  the  plaintiff  that  he  must  look  to  Dal- 
las county  for  his  pay,  which  was  responsible.  He  also  pleaded  that  the 
promise,  if  made  as  averred,  would  be  a  promise  to  pay  the  debt  of  another, 
to-wit,  the  debt  of  Dalhis  county,  and  so  would  be  within  thestatiite  of  frauds. 
The  plaintiff  demurred  to  the  answer,  and  tFie  demurrer  was  overruled;  and, 
the  plaintiif  electing  to  stand  upon  his  demurrer,  judgment  was  rendered 
against  him  for  costs.    He  appeals.     . 

H.  E,  Long,  for  appellant,  James  White.  C.  W,  Hill,  for  appellee, 
Charles  Jones. 

Adams,  J.  This  case  involves  less  than  $100,  and  comes  to  us  upon  a  cer- 
tificate. Five  questions  are  certified,  but  it  will  be  sufiicient  to  determine 
the  first  one.  That  one  is  in  these  words:  "Where  a  constjible  luis  in  his 
custody  prisoners  under  warrant  of  arrest,  and  holding  them  for  preliminary 
examination  before  a  magistrate,  and  while  holding  said  prisoners  in  his 
charge  said  constable  has  them  boarded  and  lodged  by  a  hotel-keeper,  is  the 
constable  liable  to  said  hotel-keeper  for  the  board  and  lodging  of  said  pris- 
oners?" This  question,  if  it  arose  at  all,  arose  upon  the  overruling  of  the 
plaintiU's  demurrer  to  the  defendant's  answer.     The  demurrer  admitted  the 
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allegations  of  the  answer.  The  question,  then,  should  have  contained  the 
qualification  that  the  constable  expressly  refused  to  become  responsible,  and 
told  the  plaintiff  that  he  must  look  to  Dalhis  county.  In  considering  the 
question  we  shall  consider  it  as  if  it  contained  this  qualification.  Now,  if 
the  defendant  so  told  the  plaintiff,  it  cannot,  of  course,  properly  be  claimed 
that  there  was  any  express  contract  on  the  pjirt  of  the  defendant  to  pay  the 
phiintiff,  and  we  do  not  understand  the  plaintiff  as  contending  that  it  can  be. 
His  contention,  as  we  understand,  is  that  it  was  the  defendant's  duty  to  have 
the  prisonei*s  boarded,  and  pay  for  the  board  himself,  without  reimburse- 
ment; and,  such  being  his  duty,  it  was  not  his  right  to  say  that  he  would  not 
be  responsible,  and  therefore  what  he  said  in  that  respect  did  not  prevent  an 
implied  contract  from  arising  when  the  board  was  furnished. 

Whether  if  the  defendant  paid  for  this  board  he  might  not  have  recovered 
from  Dallas  county  as  expenses  incurred  in  theexercls'j  of  his  office  under  the 
rule  laid  down  in  Bringol/v,  Polk  Co,,  41  Iowa,  557,  we  need  not  determine,  as 
we  do  not  have  such  case.  Whether  the  county  is  not  free  from  liability  to 
anyone,  from  want  of  a  statute  imposing  a  liability  of  that  kind,  we  need  not 
determine.  If  we  should  concede  tliat  the  county  is  not  chargeable  under  any 
circumstances,  we  do  not  think  it  would  follow  that  the  defendant  is  charge- 
able under  the  circumstances  of  this  case.  It  was  the  defendant's  right,  in 
proposing  to  employ  the  plaintiff,  to  impose  his  own  conditions,  and  it  was 
equally  the  plaintiff's  right  to  refuse  to  be  employed  upon  those  conditions. 
While  it  was  perhaps  necessary  that  some  one  should  board  the  prisoners,  there 
was  no  specific  obligation  resting  upon  the  plaintiff  to  do  it.  We  think,  there- 
fore, that  when  he  undertook  to  board  the  prisoners  he  must  be  held  to  have 
done  so  upon  the  terms  which  the  defendant  prescribed.  It  matters  not  that 
the  county's  liability  wjis  doubtful,  or  was  not  believed  to  exist,  or  does  not  in 
fact  exist,  if  such  is  the  law.  It  was  the  defendant's  riglit  to  procure  the  pris- 
oners boarded  by  someone,  if  he  could,  who  would  agree  to  look  to  the  county 
alone,  and  it  is  not  for  us  to  say  that  if  the  plaintiff  had  refused  to  board  them 
upon  those  terms  the  defendant  could  not  have  found  some  one  who  would. 

AVe  think,  then,  that,  taking  the  allegations  of  the  answer  to  be  true,  the 
tacit  if  not  the  express  understanding  was  that  the  plaintiff  would  not  look 
to  the  defendant,  but  the  county;  and  with  this  view  the  answer  showed  a 
good  defense,  and  the  demurrer  to  it  was  properly  overruled.    Affirmed. 


Trustees  of  Iowa  College  v.  Fenno  and  others. 
Filed  October  22,  1885. 

MOBTOAQE — ^FOBECLOSURE — PRIORITY  OF  LlENS. 

Mortgages  construed,  priority  of  liens  decided,  and  decree  modified  and  affirmed. 

Appeal  from  Poweshiek  district  court 

Action  to  foreclose  a  mortgage^executed  to  the  plaintiffs  by  the  defendants 
Miriam  Fenno  and  Charles  C.  Fenno. 

The  plaintiffs  made  S.  S.  Preston  defendant,  who  holds  a  mortgage  upon 
the  same  property  executed  to  him  by  the  Fennos,  but  they  aver  that  his 
mortgage  is  junior  to  theirs  and  subject  to  it.  Preston  for  answer  denies  that 
his  mortgage  is  junior  to  the  plaintiffs'  and  subject  to  it.  By  way  of  cross- 
petition  he  seeks  a  foreclosure  of  his  mortgage,  and  avers  that  the  plaintiffs* 
mortgage  is  subject  to  it.  The  Fennos  made  no  defense  to  either  mortgage. 
The  court  granted  a  foreclosure  of  both  mortgages,  and  decreed  that  Preston's 
mortgage  wiis  paramount  to  the  plaintiffs,  so  far  as  the  principal  of  his  debt 
was  concerned.     The  plaintiffs  appeal. 

Haines,  Lyman  <&  Hoioell,  for  the  Trustees,  etc.  L.  C.  Blanchard,  for  ap- 
pellees, Miriam  Fenno  and  othera. 

Adams,  J.  The  principal  question  presented  in  this  case  is  as  to  priority, 
and  that  is  to  be  determined  by  a  construction  of  the  two  mortgages.    The  plain- 
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tiffs'  mortgage  purports  to  have  been  executed  on  the  thirty-first  day  of  March, 
1881.  Preston's  mortgage  purports  to  have  been  executed  on  the  first  day 
of  April,  1881.  Preston  avers  that  they  were  in  fact  executed  upon  the  same 
day.  The  question  as  to  whether  they  were  or  not  is  not  very  material.  Pres- 
ton's mortgage  was  recorded  first,  but  that  fact  is  not  material.  Each  mort- 
gage refers  lo  the  other.  The  mortgagee  in  each  had  notice  of  the  other,  and 
the  mortgages  may  be  considered  as  in  some  sense  parts  of  the  same  transac- 
tion. The  plaintiffs  aver  that  the  mortgage  to  them  was  given  to  secure 
money  loaned  to  the  Fennos  to  pay  off  a  mortgage  debt  already  existing  as  a 
first  lien.  This  is  not  admitted  by  Preston,  and  is  not,  we  think,  proven. 
We  refer  to  it  only  as  a  possibility  which,  regarded  merely  as  such,  may  aid  in 
a  construction  of  the  mortgages.  That  Preston  had  previously  had  a  mort- 
gage upon  this  property  given  to  secure  the  same  debt,  we  understand  to  be 
admitted.  That  he  released  that  mortgage  and  took  instead  thereof  the  mort- 
gage which  he  is  seeking  to  foreclose,  and  that  the  release  was  a  part  of  the 
transaction  in  which  the  plaintiffs'  mortgage  was  executed,  we  understand 
also  to  be  admitted. 

As  each  mortgage  refers  to  the  other,  and  were  in  some  sense,  as  the  par- 
ties seem  to  concede,  parts  of  the  same  transaction,  it  becomes  important  not 
only  to  carefully  examine  their  provisions,  but  to  compare  them  with  each 
other.  The  plaintiffs'  mortgage,  as  has  been  stated,  was  dated  one  day  ear- 
lier than  Preston's.  He  avers  that  this  was  by  mistake,  but  we  see  no  evi- 
dence that  it  was,  and  think  it  more  probable  that  it  was  done  by  design  and 
without  reference  to  the  true  date.  The  plaintiffs'  mortgage  contains  a  cov- 
enant that  the  premises  are  free  from  incumbrance.  Preston's  mortgage  pro- 
vides that  it  is  '^subject  to  a  mortgage  of  $8,750  to  the  trustees  of  Iowa  Col- 
lege,'' which  was  the  amount  of  the  plaintiffs'  morigage,  and  Preston's  mort- 
gage contains  acovenant  that  the  premises  "are  free  from  incumbrance  except 
as  above  stated,"  the  exceptions  referring  to  the  plaintiffs'  mortgage.  Pres- 
ton's mortgage  refers  to  the  plaintiffs'  debt  as  the  first  mortgage  debt.  The 
reference  is  contained  in  a  provision  for  foreclosure,  and  is  in  these  words: 
^The  said  parties  [the  Fennos]  further  agree  that  if  they  fail  to  pay  any  of 
said  money,  or  the  first  mortgage  debt,  principal  or  interest,  within  30  days 
•after  the  same  becomes  due,  this  mortgage  may  thereupon  be  foreclosed  im- 
mediately for  the  whole  of  said  money,  interest  and  costs." 

If  this  were  all,  there  could  be  no  question  about  the  priority  of  the  plain- 
tiffs'mortgage.  The  parties  could  not  well  have  used  more  explicit  language 
for  the  purpose  of  showing  such  priority.  The  doubt,  if  any,  arises  from  a 
provision  which  is  nearly  the  same  in  each  morigage,  providing  for  the  appli- 
cation of  the  proceeds  of  sales.  In  Preston's  mortgage  it  is  in  these  words: 
"It  is  further  expressly  agreed  that  from  and  after  April  1,  1881,  the  first 
mortgagees,  the  trustees  of  Iowa  College,  shall  have  immediate  and  sole  pos- 
session and  exclusive  control  of  said  property  during  their  mortgage  debt,  and 
shall  rent  or  sell  the  same  as  they  may  see  fit,  and  said  first  parties  hereby 
agreeing  to  sign  all  necessary  papers  to  that  end;  that  in  leasing  or  selling 
said  property,  or  parts  thereof,  L.  E.  Spencer,  Esq.,  of  Grinnell,  Iowa,  shall  act 
as  agent  of  all  parties  herein  named  and  shall  receive  fifty  dollars  per  year  as 
compensation  for  such  services  out  of  the  proceeds  of  all  leases  and  sales, — said 
proceeds  to  be  controlled  by  said  first  mortgagees  and  be  applied  on  the  inter- 
est of  the  first  mortgage  debt;  next  on  the  taxes  due  or  to  become  due  on  said 
land;  next  on  any  and  all  expenses  to  which  said  first  mortgagees  may  have 
been  put  in  the  management  knd  keeping  up  of  said  property,  including  com- 
pensation to  agents;  and  any  balance  remaining  after  said  interest,  taxes,  and 
expenses  are  paid  shall  be  then  applied,  first,  on  the  note  to  said  S.  S.  Preston 
secured  by  this  mortgage  until  the  same  be  paid,  both  principal  and  interest, 
and  when  so  paid  then  to  be  applied  on  the  principal  note  to  the  said  first 
mortgagees/' 
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In  determining  the  rights  of  these  parties,  it  is  our  duty  to  adopt  such  con- 
struction of  the  mortgages  as  shali  be  consistent  with  every  part,  if  it  can  bo 
done;  and  we  have  to  say  tliat  we  think  it  can.  We  have  only  to  refer  the 
words  "said  proceeds,"  as  used  in  the  mortgages,  to  the  proceeds  of  sucli  leases 
and  sales  as  sliould  be  made  by  Spencer.  This  accords  strictly  with  the  gram- 
matical construction,  which  may  always  be  allowed  a  large  influence,  and 
usually  a  controlling  one.  The  word  "said"  is  a  word  of  limitation.  It  Is 
used  expressly  by  way  of  reference  to  the  word  "proceeds"  used  in  the  pre- 
ceding line,  and  its  office  unquestionably  is  to  denote  that  the  word  "pro- 
ceeds" wiiich  is  limited  by  it  means  the  same  as  the  previous  word  "pro- 
ceeds" which  is  referred  to  by  it.  If  the  parties  intended  by  the  word  "pro- 
ceeds" as  last  used  something  more  than  they  intended  by  the  word  as  first 
used, — that  is,  if  they  intended  by  the  word  as  last  used  to  include  not  only  the 
proceeds  of  Spencer's  sales,  but  the  proceeds  of  sales  made  upon  execution  in 
pursuance  of  a  decree  of  foreclosurei — the  word  "said*'  should  have  been  omit- 
ted. In  no  other  way  could  the  word  "proceeds"  be  used  in  a  general  way 
and  properly  bear  the  meaning  which  Preston  contends  for. 

It  is  said,  to  be  sure,  that  the  word  "proceeds"  as  first  used  has  a  meaning 
broad  enough  to  include  proceeds  of  sale  upon  execution ;  but  we  think  other- 
wise. No  other  sales  had  been  alluded  to  except  such  as  should  be  made  by 
Spencer.  Besides,  there  is  another  consideration  which  remains  to  be  men- 
tioned, which  we  think  removes  all  doubt  upon  this  point,  if  there  would 
otherwise  be  any.  The  provision  is  that  "said  proceeds  are  to  be  controlled 
by  said  first  mortgagees  and  be  applied,"  etc.  Now,  not  a  dollar  of  the  pro- 
ceeds of  sales  upon  execution  could  properly  be  controlled  by  the  first  mort- 
gagees so  far  as  the  matter  of  distribution  is  concerned,  and  it  would  be 
senseless  to  suppose  that  the  parties  had  the  distribution  of  the  proceeds  of 
such  sales  in  mind.  The  law  provides  for  the  control  and  distribution  of 
proceeds  of  sales  upon  execution.  It  was  only  the  control  and  distribution 
of  the  proceeds  of  private  sales  that  the  parties  needed  to  provide  for. 

What  the  object  of  the  pai*ties  wsis  under  the  construction  which  we  adopt 
we  think  can  be  very  easily  understood.  Preston  and  the  mortgagors  bad 
consented  that  these  plaintiffs,  denominated  first  mortgagees,  should  have 
absolute  power  to  sell  through  their  agent,  Spencer,  at  pfivate  sale,  as  thej 
should  see  fit.  Now,  such  power  could  not  properly  be  given  by  Preston  to- 
these  plaintiffs  if  his  right  of  payment  was  to  be  wholly  postponed  to  theirs. 
He  would  be  utterly  without  protection.  The  mortgagors,  too,  needed  some 
safe-guard  against  the  first  mortgagees  frittering  away  the  security  by  pri- 
vate sales  mjule  only  with  the  view  of  getting  their  own  money  out.  Look- 
ing, then,  only  at  this  part  of  the  mortgage  upon  which  Preston  solely  relies, 
we  have  to  say  that  we  do  not  think  it  susceptible  of  the  construction  for 
which  he  contends.  But  when  we  come  to  look  at  other  parts  of  the  mort- 
gage, his  position  is  manifestly  untenable.  His  mortgage  provides  tliat  it  is 
"subject  to  a  mortgage  of  $8,750  to  the  trustees  of  Iowa  College."  He  con- 
tends that  it  is  not,  and  he  asks  this  court  to  so  hold,  directly  in  contraven- 
tion of  this  provision.  It  is  no  answer  for  him  to  say  that  he  concedes  that 
his  mortgage  is  subject  to  the  interest  on  the  plaintiffs'  mortgage.  It  would 
be  trifling  with  the  English  language  to  say  that  that  is  the  fair  or  even  pos- 
sible meaning  of  the  provision.  Again,  the  plaintiffs*  mortgage  (executed ,  iis 
Preston  says,  at  the  time  his  mortgage  was,  and  as  a  part  of  the  same  trans- 
action) contains  a  covenant  that  the  premises  are  free  from  incumbrance. 
His  mortgage  refers  to  theirs,  and  was  drawn  consistently  with  this  cove- 
nant. He  asks  us  now  to  hold  that  at  the  time  this  covenant  was  made  the 
premises  were  not  free  from  incumbrance,  but  were  subject  to  the  incum- 
brance of  his  mortgage,  so  far  as  the  principal  debt  is  concerned,  though  his 
mortgage  expressiy  provided  otherwise  and  was  dated  one  day  later. 

We  have  already  seen  that  Preston  had,  prior  to  this  transaction,  a  mort- 
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gage  apon  the  property,  and  released  it  and  took  the  mortgage  now  sought  to 
be  enforced  by  him  to  secure  the  same  indebtedness.  The  fact  that  this 
mortgage  wsis  executed  as  a  part  of  the  same  transaction  in  which  the  plain- 
tiffs* mortgage  was  executed,  and  the  fact  that  the  two  mortgages  are  dove- 
tailed together  in  the  manner  in  which  they  are,  give  support  to  the  supposi- 
tion tliat  Preston  was  benefited  in  some  way  by  the  loan  made  by  the  plain- 
tiffs, either  because  the  money  was  used  to  disdiarge  an  incumbrance  prior 
to  his  former  mortgage,  or  for  some  other  reason.  But  it  is  not  important 
to  indulge  in  suppositions.  It  is  sufficient  that  under  the  construction  which 
we  adopt  the  parties  may  have  had  abundant  reason  for  drawing  the  mort- 
gages as  they  did.  It  is  impossible  to  adopt  the  construction  wliich  Preston 
contends  for,  and  give  any  reason  why  the  mortgages  were  so  drawn.  We 
think  tliat  the  plaintiffs  are,  for  all  intents  and  purposes,  first  mortgagees, 
just  as  they  are  denominated  in  Preston's  mortgage,  except  as  otlierwise  ex- 
pressly provided  in  the  matter  of  the  proceeds  of  sales  made  by  the  plaintiffs 
themselves  through  their  agent  Spencer. 

Some  other  questions  are  discussed,  but  the  view  which  we  have  taken  dis- 
poses of  the  case.    Modified  and  affirmed. 


Iowa  Union  Tslephonb  Go.  o.  Board  of  Equalization  of  tiie  Citt  or 

OSKALOOSA. 

Filed  October  22, 1855. 

Tazatiok — ^TxLKrHOKs  CovPAViEB— Milleb's  Cods  Iowa,  865. 

Telephone  lines  and  property  are  to  be  assessed  in  the  mode  provided  for  aaaew 
ing  telegraph  lines  and  property. 

Appeal  from  Mahaska  circuit  court. 

The  plaintiff  is  a  corporation  operating  telephone  lines;  its  principal  place 
of  business  being  in  the  city  of  Davenport.  It  does  business,  however,  in 
the  city  of  Oskaloosa,  from  which  different  lines  radiate,  and  it  has  what  is 
called  a  central  office  in  that  city,  by  which  is  meant  the  central  office  of  a 
district  denominated  an  exchange.  Tlie  board  of  equalization  of  the  city  of 
Oskaloosa  assessed  the  property  of  the  company  at  $2,000.  From  that  assess- 
ment the  company  appealed  to  the  circuit  court,  and  the  court  reduced  the 
assessment  and  fixed  the  same  at  $260.  From  the  order  thus  reducing  the 
assessment  the  defendant  appeals.  From  tlie  order  fixing  the  assessment  at 
$260  the  plaintiff  appeals.     The  defendant  perfected  its  appeal  first. 

James  A.  Mice,  for  the  Board  of  Equalization  of  Oskaloosa.  /.  F.  (§  W,  R. 
Lacey,  for  the  Iowa  Union  Telephone  Co. 

Adams,  J.  The  court  assessed  only  the  property  within  the  city.  The  de- 
fendant contends  that  the  court  should  have  assessed  all  the  property  of  the 
company  within  the  county,  and  also  that  it  should  have  assessed  the  prop- 
erty within  the  city  Iiigher  than  it  did.  The  plaintiff  contends  that  the  court 
^rred  in  assessing  the  property  at  all.  Its  position  is  that  telephone  lines  and 
property  should  be  assessed  in  the  mode  provided  for  assessing  telegraph  lines 
and  property,  (Miller's  Code,  305,)  and  we  have  to  say  thjit  we  think  that  its 
position  must  be  sustained.  Both  the  telephone  and  telegraph  are  used  for 
distant  communication  by  means  of  wires  stretched  over  different  jurisdic- 
tions. The  fundamental  principle  in  each  by  which  communication  is  se- 
cured is  the  same.  It  was  held  in  WiscoTisin  Telephone  Co,  v.  City  of  Osh- 
Msh,  21  N.  W.  Rep.  828,  that  a  statute  authorizing  the  formation  of  corpo- 
rations for  building,  owning,  and  operating  telegraph  lines  was  sufficient  to 
authorize  the  formation  of  corporations  for  building,  owning,  and  operating 
telephone  lines,  the  decision  being  based  upon  the  identity  of  the  principle 
by  which  communication  in  each  case  is  secured.    See,  also,  in  this  conneo- 
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tion,  Attoiiiey  General  v.  Bdison  TeUpTione  Co.,  6  Q.  B.  DIy.  244.  It  is  not 
to  be  denied,  probably,  that  the  telephone  service  is  more  restricted  as  a  means 
of  communication;  but  the  difference  in  this  respect  is  not  such,  we  think, 
as  to  render  inapplicable  the  mode  of  taxation  provided  for  telegraph  compa- 
nies. 

It  follows  that  on  the  defendant's  appeal  the  judgment  must  be  afl&rmed» 
and  on  the  plaintiff's  appeal  reversed. 


Hull  v.  Stoodell. 

Filed  October  22, 1886. 

Laudlobd  anp  Tkkaht— Cowbtbuction  of  Fabming  Lbasb— Reut,  whkr  Dub. 

Where  a  lease  of  farniing  lands  provides  that  **  when  the  crop  matures,  or  any 
portion  of  it  shall  be  fit  for  the  market,  the  rents  shall  become  due,''  the  onpaia 
rent  may  be  recovered  by  action,  when  it  is  shown  that  before  the  action  was 
brought  20  acres  of  oats  were  in  stack,  the  com  was  ripe,  and  the  tenant  had  gath- 
ered a  part  of  it,  and  was  feeding  it. 

Appeal  from  Hardin  circuit  court. 

Action  to  recover  rent  of  land  due  upon  a  lease.  The  cause  was  tried  to  a 
Jury,  and  judgment  was  rendered  upon  a  verdict  for  defendant.  Plaintiff 
appeals. 

Parker  <fr  Childs,  for  appellant,  Morton  Hull.  Wesley  Martin,  J.  D.  Kam- 
rar,  and  Huff  ^  Filhhury,  for  appellee,  J.  C.  Stogdell. 

B£CK,  C.  J.  1.  The  lease  is  for  farming  lands,  and  contains  this  condition 
among  others:  "When  the  crop  matures,  or  any  portion  of  it  shall  be  fit  for 
the  market,  the  rents  shall  become  due. "  The  action  was  commenced  on  the 
twenty-third  day  of  October  of  the  year  in  which  the  tenancy  existed  under 
the  lease.  A  witness  for  plaintiff  testified  to  defendant's  possession  and  cul- 
tivation of  the  land  under  the  lease.  His  further  testimony  was  in  this  lan- 
guage: '*The  crop  was  matured  when  this  action  was  begun.  The  oats — 
twenty  acres  of  oats — were  in  the  stack,  and  the  corn  was  all  ripe  when  the 
action  was  commenced.  The  defendant  was  gathering  the  corn  and  feeding 
it  out.  No  part  of  the  rent  has  been  paid."  Upon  this  evidence  plaintiff 
rested,  and  thereupon,  upon  motion  of  defendant,  the  circuit  court  took  the 
cause  from  the  jury,  and  rendered  a  judgment  for  defendant  for  costs,  on  the 
ground  that  plaintiff's  testimony  showed  that  the  rent  was  not  due  when  the 
suit  was  commenced. 

2.  The  ruling  of  the  court  was  clearly  wrong.  The  evidence  for  plaintiff 
clearly  shows  that  the  rent  was  due  under  the  lease.  It  shows  that  the  crop 
was  mature  when  the  suit  was  commenced.  It  shows,  too,  that  the  crop  was 
fit  for  market  at  that  time,  for  the  oats  were  in  the  stack,  the  corn  was  all 
ripe,  and  defendant  was  gathering  and  feeding  it.  The  corn  was  fit  to  gather, 
and  the  oats  ready  for  threshing.  The  grain  was  fit  for  market.  The  condi- 
tion of  the  lease  does  not  mean  that  the  crop  must  be  ready  for  market  in 
order  to  determine  the  maturity  of  the  rent.  If  that  were  so,  the  defendant 
could  have  delayed  threshing  the  oats  and  gathering  the  corn,  thus  indefi- 
nitely extending  the  time  for  the  maturity  of  the  rent. 

The  judgment  of  the  circuit  court  must  be  reversed. 
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Kelso  v.  Fitzoerald. 

Filed  October  23,  1885. 

1.  BviDEifcis— Opikiok— Lkoal  Conclusion. 

It  is  uot  competent  for  a  witness  to  state  that  the  execution  of  a  mortgage  released 
a  surety  on  the  note  in  suit. 

2.  8axs— "  Ukdebstandino  "  as  to  Agsbement. 

A  witness  cannot  testify  as  to  what  his  '*  understanding'*  of  an  agreement  was,  in 
answer  to  a  question  as  to  what  agreement  was  entered  into. 

S.  Same — Recollection  of  Witness. 

Where  a  witness  says  he  does  not  remember  what  hepaid  for  a  note  he  purchased, 
it  is  error  to  ask  him  if  he  cannot  stat-e  ''somewhere  near**  what  he  paid  for  it,  aa 
his  answer  would  be  merely  an  opinion. 

4.  Pbacticb — Attorney's  Fee — Judgment  on  Note. 

In  the  condition  of  the  abstract  in  this  case,  it  cannot  be  held  that  the  attorney's 
fee  was  improperly  taxed  as  costs,  and  no  error  appearing  in  the  rulings  of  the  trial 
court  the  judgment  is  affirmed. 

Appeal  from  Hardin  circuit  court. 

Action  upon  a  promissory  note.  Trial  to  the  court  without  a  Jury,  and  judg- 
ment for  plaintiff.    Defendant  appeals. 

Brown  (t*  Carney,  for  appellant,  J.  C.  Fitzgerald.  /.  H.  Scales,  for  appellee* 
J.  Seaton  Kelso. 

Beck,  C.  J.  1.  The  defense  to  the  action  set  up  in  the  pleadings,  which  is 
relied  upon  in  this  court,  is  that  defendant  signed  the  note  as  a  surety  of  his 
co-defendant  Catherine  McMannus,  who  does  not  appear  in  this  court,  and 
that  subsequently  she  executed  another  note  to  the  payee  which  was  secured 
by  mortgage,  under  an  agreement  with  the  payee  that  defendant  should  be 
discharged  from  liability  upon  the  note. 

2.  Mrs.  McMannus,  in  behalf  of  defendant,  testified  that  the  note  in  suit 
was  given  for  borrowed  money,  and  that  defendant  signed  it  as  her  surety. 
Subsequently  she  obtained  $100  more  of  the  payee.  The  following  quotation 
from  the  abstract  shows  more  clearly  than  it  could  be  made  to  appear  by  a 
statement  an  objection  to  evidence  given  by  her,  and  the  ruling  of  the  court 
thereon.  **I  returned  and  got  more  money  from  Mr.  Bligh,  [the  payee  of  the 
note.]  Question,  More  money?  ^nvt^rer.  Yes,  sir,  one  hundred  dollars  more, 
and  I  gave  to  Mr.  Bligh  the  mortgage  for  both,  releasing  Mr.  Fitzgerald  [the 
tlelendantj  off  the  first  note."  (Plaintiff  objects  to  answer  because  stating  a 
legal  conclusion.    Objection  sustained,  and  defendant  excepts.) 

It  is  insisted  that  the  ruling  shown  by  this  extract  from  the  abstract  is  er- 
roneous. It  clearly  appears  that  the  objection  wiis  made  and  sastai  ned  to  that 
part  of  the  answer  wliich  states  the  conclusion  that  the  act  of  executing  the 
mortgage  released  defendant.  That  part  of  the  answer  was  clearly  incompe- 
tent, and  the  objection  thereto  was  rightly  sustained.  It  is  shown  without 
dispute  by  other  portions  of  the  evidence  that  the  additional  $100  was  bor- 
rowed by  Mrs.  McMannus  and  a  mortgage  given  therefor,  and  the  part  of  the 
last  answer  above  set  out  which  we  have  not  given,  and  other  evidence,  is  to  the 
effect  that  the  mortgage  was  given  under  an  agreement  with  the  payee  that 
the  defendant  should  be  released  from  the  note.  The  court  evidently  lield  by 
the  ruling  that  the  conclusion  stated  in  the  answer  that  defendant  was  dis- 
charged by  the  act  of  giving  the  mortgage  was  alone  excluded,  and  that  the 
agreement  referred  to  and  other  matters  pertaining  to  the  transaction  were 
competent. 

3.  In  another  answer  the  same  witness  states  what  the  court  below  evi* 
dently  inferred  to  be  her  'Minderstanding*'  of  the  agreement  between  herself  and 
BJigh.  The  answer  was  stricken  out,  and  this  is  complained  of  by  defendant. 
She  does  not  attempt  to  state  in  her  answer  the  agreement  between  her  and 
Blighy  but  simply  "the  understanding"  touching  it.    This  evidence  was  not 
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a  competent  answer  to  the  question,  which  called  for  the  agreement  itself. 
In  other  parts  of  her  testimony  slie  stated  the  agreement. 

4.  The  plaintiff  testified  tbat  he  had  purclnised  the  note,  but  that  he  did  not 
remember  what  he  had  paid  for  it.  He  was  then  asked  if  he  could  not  state 
"somewhere  near"  what  he  paid  for  the  note.  An  objection  to  the  question 
was  rightly  sustained.  The  witness  stated  he  did  not  remember  the  sum  paid 
for  the  note.  His  opinion  of  the  amount  paid  would  have  been  of  no  benefit 
to  defendant,  for,  as  he  had  bought  the  note  after  due,  it  was  subject  to  all 
defenses  in  his  hands  that  could  have  been  pleaded  against  the  payee,  without 
regard  to  tlie  consideration  paid  for  it  by  plaintiffs. 

5.  It  is  insisted  that  the  evidence  falls  to  support  the  Judgment.  But  it 
cannot  be  said  that  there  is  such  absence  of  evidence  in  its  support  as  will 
authorize  us  to  interfere. 

6.  The  abstract  shows  that  a  sum  was  allowed  by  the  judgment  for  attor- 
ney's fees  of  plaintiff  under  a  provision  of  the  note  to  the  effect  that  reason- 
able attorney's  fees  should  be  allowed  and  taxed  with  the  costs.  It  is  not 
shown  by  the  abstract  that  any  evidence  as  to  the  amount  of  these  fees  was 
introduced,  nor  is  it  shown  that  no  evidence  upon  the  subject  Wiis  introduced. 
It  is  upon  this  state  of  facts  claimed  by  defendant  that  attorney 's  fees  were  er- 
roneously allowed.  As  the  note  provides  that  these  fees  should  be  taxed  with 
the  costs,  they  could,  in  the  usual  course  of  practice,  be  determined  after  the 
trial  and  decision  by  the  court.  Indeed,  this  appears  to  be  tlie  better  practice 
in  order  to  hasten  the  disposition  of  the  case;  for  if  the  finding  should  be  for 
defendant,  there  would  be  no  necessity  to  inquire  as  to  the  amount  of  the  .at- 
torney's fees.  We  cannot,  therefore,  in  the  absence  of  any  showing  in  the  ab- 
stract upon  the  subject,  presume  that  no  evidence  was  introduced  thereon, 
but  will  rather  presume  that  there  was,  and  that  the  judgment  is  in  accord 
therewith. 

7.  The  plaintiff  insist^  that  defendant's  abstract  is  not  correct,  and  file^  an 
amendment  thereto,  which  is  denied  by  defendant.  This  would  ordinarily 
send  us  to  the  transcript  to  determine  the  matters  tlius  put  in  issue.  But  we 
find  it  unnecessary  to  consult  the  transcript,  for  the  reason  that,  considering 
the  abstract  as  correct,  as  we  have  considered  it,  no  errors  appear  requiring 
a  reversal  of  the  case. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


HoRTON  V.  Ambrosen  and  others. 

Filed  Oct<)ber  23,  1885. 

HoBTGAOE — Foreclosure — ^Fraud — Dorkss. 

Tlie  defense  that  the  note  and  niortgajre  sought  to  be  foreclosed  were  obtained  by 
fraud  and  duress,  field,  not  sustained  by  the  evidence,  and  decree  of  foreclosure  af- 
firmed. 

Appeal  from  Winnebago  circuit  court. 

Action  in  chancery  to  foreclose  a  mortgage.  There  was  a  decree  in  the 
court  below  granting  the  relief  prayed  for  in  the  petition.  Defendants  ap- 
peal. 

Ransom  d-  Olmsted  and  II.  Wilber,  for  appellants,  Julia  O.  Ambrosen  and 
others.     Pickering,  Hartlj/  &  Haitoood,  for  appellee,  H.  F.  Ilorton. 

Beck,  C.  J.  1.  Various  facts  are  pleaded  as  defenses,  as  that  the  note  and 
mortgage  in  suit  were  procured  by  fraud  and  duress;  that  defendants  had 
purchased  the  land  mortgaged  of  plaintiff  and  received  a  deed  therefor,  and 
had  given  notes  and  mortgage  upon  which  tliey  made  certain  payments;  that 
this  deed  was  obtained  by  plaintiff  from  them  by  fraud;  and  that  through  the 
fraud  and  threats  of  plaintiff  defendants  were  induced  to  execute  the  note 
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and  mortgage  in  suit  for  a  greater  amount  than  was  due  for  the  purchase  of 
the  land,  which  was  secured  by  tlie  first  mortgage.  The  case  is  hardly  pre- 
sented to  us  with  sufficient  cleiirness,  but  it  is  obvious  that  the  points  relied 
upon  by  defendants'  counsel  involve  the  invalidity  of  the  note  and  mortgage 
by  reiison  of  fraud  and  duress  and  the  amount  due  thereon  which  they  insist 
is  reduced  by  certain  payments  not  allowed  and  credited  upon  the  debt. 

2.  There  is  no  doubtful  question  ot  law  in  the  ciise;  it  turns  wholly  upon 
the  facts.  It  is  not  our  custom  to  discuss  the  evidence  in  such  cases,  but  to 
simply  state  our  conclusions  thereon.  We  do  not  think  the  evidence  sustains 
defendants'  position  that  the  mortgage  is  void  for  fraud  and  duress  inducing 
its  execution.  The  deed  of  the  land  executed  by  plaintiff  to  defendants  may 
have  been  improperly  and  wrongfully  obtained  and  held  by  plaintiff.  But 
we  do  not  discover  what  bearing  that  act  could  have  had  inducing  defendants 
to  execute  the  note  and  mortgage  in  suit,  which  were  made  upon  a  settle- 
ment of  the  amount  due  plaintiff  for  the  land.  This  settlement  is  not  shown 
to  have  l)een  procured  by  fraud  or  misrepresentations,  and,  considering  the 
whole  evidence,  we  are  not  prepared  to  say  that  it  did  not  result  in  justly  de- 
termining the  amount  due  plaintiff.  That  amount,  as  llxed  by  the  settlement 
and  tlte  mortgage,  was  for  a  long  time  acquiesced  in  by  defendants,  and  rec- 
ognized by  an  accounting,  and  by  payments  upon  the  mortgage.  We  are  un- 
able to  say  from  the  evidence  that  defendants  have  not  beeu  credited  for  all 
sums  they  have  paid  upon  the  debt. 

3.  Plaintiff  files  an  amended  abstract  which  in  some  particulars  is  not  ad- 
mitted to  be  correct  by  defendants.  We  have  found  it  unnecessary  to  go  to 
the  record,  for  the  reason  that  we  decide  the  case  upon  the  abstract  of  defend- 
ants, and  those  portions  of  plaintiff's  abstract  which  are  not  denied.  Some 
provisions  of  the  decree  are  not  brought  in  question.  They  need  not  be  other- 
wise referred  to  here. 

The  decree  of  the  circuit  court  will  be  affirmed  as  it  stands,  and  a  proce- 
dendo to  that  effect  will  be  issued  to  the  court  below.    Affirmed. 


Geeb  «.  Council  Bluffs  Ins.  Co. 

Filed  October  23,  1835. 

On  REnzAitnco,  Former  Opinion  Adhered  to,  except  as  to  rate  of  interest  allowed, 
and.  excess  being  retiiitted  bv  plaintilf,  judgment  of  affirmance  is  modiiied  in  that 
respect,  and,  as  modified,  affirmed,  with  costs  of  ap])eal  taxed  to  appellee. 

Supplemental  opinion.    See  S.  C.  23  K.  W.  Rep.  137. 

By  the  Coukt.  The  defendant  has  filed  a  petition  for  rehearing  in  this 
-ease,  and  calls  our  attention,  among  other  tilings,  to  the  fact  thnt  interest  was 
allowed  from  the  date  of  filing  preliminary  proofs.  In  this  l.e  court  erred, 
and  in  the  opinion  filed  we  failed  to  notice  the  point.  We  do  not,  however, 
find  it  necessary  to  grant  a  rehearing  upon  the  point,  because  the  appellee  con- 
cedes that  the  interest  was  computed  from  a  wrong  date,  and  that  by  reason 
of  the  mistake  the  judgment  is  too  large  by  $3.97,  and  the  appellee  offers 
to  remit  that  amount.  Under  the  concession  and  offer,  the  judgment  ren- 
dered should  be  reduced  by  the  amount  of  S3. 97,  and  the  judgment  of  affirm- 
ance heretofore  entered  is  set  aside,  and  the  judgment  below  is  modified  and 
affirmed,  and  the  costs  of  this  appeal  are  to  be  taxed  to  the  appellee. 

The  petition  for  a  rehearing  raises  some  other  points,  but  we  think  that 
the  opinion  filed  is  correct  except  as  above  set  forth.  The  petition,  therefore, 
is  overruled. 
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SCOIEBMEBHOBN  f>,  WeBSB* 

Sams  v.  Pier. 

Same  v.  Hornbacheb* 

Same  v.  Aueb. 

LuNDBECK  V.  Wrest. 

Same  v.  Schuler, 

Same  v.  Pilmaib. 

Same  v.  Quinlan. 

Same  v,  Doerrer. 

Same  v.  Trexler. 

Same  v,  Jaeogi. 

Same  v,  Buehler. 

Same  v.  Fatka. 

Farley  v,  Pealen. 

Same  v.  Hoffman. 

Same  v.  Geisueker. 

Same  v.  Glab  and  others. 

Same  v.  Kunfman. 

Same  v.  McCollins. 

Same  v.  A.  Heeb  Brewing  Oo. 

Piled  October  23,  1885. 

laroziCATiKO  LiQtroM— Acrriow  by  Citizbn  to  Abate  NuisAnos— CoinsTiTonoHAUTr  of 
Statdtb— JuBY  Trial — Injunction  before  Conviction. 
Littleton  v.  Fritz,  22  N.  W.  Rep.  641,  followed,  and  judgment  rerersed. 

Appeals  from  Dubuque  circuit  court. 

An  action  was  brought  bv  each  of  the  respective  plaintiffs  against  the  re- 
spective defendants,  charging  each  with  maintaining  a  nuisance  in  keeping  a 
saloon,  and  in  selling  intoxicating  liquors  therein  in  violation  of  law;  and 
the  respective  plaintiffs  prayed  that  an  injunction  issue  in  the  actions,  and 
that  the  defendants  be  restrained  from  selling  Intoxicating  liquors,  and  be  re- 
strained from  keeping  intoxicating  liquors  with  intent  to  sell  the  same.  The 
defendants  demurred,  respectively,  to  the  petition  in  each  case,  and  their  de- 
murrers were  sustained.  The  plaintiffs  elected  to  stand  upon  their  respective 
petitions,  and  judgment  was  rendered  against  them  for  costs.    They  appeal. 

S,  P.  Adams  and  Jed.  Lake,  for  appellants.  Fouke  &  Lyon  and  McCeney 
dk  O'DonnelU  for  appellees. 

Per  Curiam.  These  cases  are  submitted  together  as  involving  the  same 
questions  of  law.  The  questions  involved  were  determined  in  Littleton  v. 
Fritz,  22  N.  W.  Rep.  641.  Following  the  decision  in  that  case  we  have  to 
say  that  we  think  the  court  erred  in  sustaining  the  demurrer,  and  the  several 
judgments  must  be  reversed. 
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SUPREME  COURT  OF  MICHIGAN. 


Morgan  v.  Michigan  Cent.  R.  Co.  and  others.    (Original  Bill.) 
Michigan  Cent.  R.  Co.  and  others  t?.  Morgan  and  others.     (Cross-Bill.) 

Filed  September  28,  1885. 

1.  IirTEREBT— Time  of  Payment— Compounding. 

Under  a  contract  providing  for  the  payment  of  a  principal  snm  due  at  a  particu- 
lar time,  and  interest  semi-annually,  and,  '*in  case  any  sum  of  principal  or  interest 
shall  not  be  paid  when  due,  pay  interest  thereon  at  the  rate  of  10  per  cent,  per  an- 
num during  all  the  time  the  same  may  remain  overdue  and  unpaid,"  the  creditor  is 
not  entitled  to  compound  the  interest. 
1,  Reai.  Estate— Right  of  Way — Contract  fob,  Invalid. 

Contract  for  right  of  way  in  this  case  of  the  Michigan  Air-Une  Railway  oonsid- 
erol,  and  hdd  invalid. 
1.  Same — Sale  of — Impbovements — Knowledge  of  Agent — Notice. 

Notice  to  agent  is  notice  to  princii>al,  and  where  valuable  improvements  are  made 
on  real  estate  with  the  knowledge  of  the  agent,  the  principal  is  held  to  have  notice 
of  the  fact,  and  can  acquire  no  interests  or  rights  therein  which  might  have  accrued 
if  such  Improvements  had  been  made  without  notice,  actual  or  constructive. 
4.  Same — S.vle  fob  Pubposbb  of  Public  Pabk — (change  to  Depot  Gbounds. 

Where  land  h&s  been  sold  with  the  special  understanding  that  it  is  to  be  used  as  a 
public  park,  and  it  is  afterwards  converted  into  depot  grounds,  without  having 
been  dc<licated  to  public  use,  and  the  party  holding  tne  reversionary  interest  makes 
no  complaint,  a  party  who  held  a  mortgage  on  such  grounds,  and  released  for  a  val- 
uable consideration  by  an  ordinary  form  of  release,  without  reservations,  cannot 
be  heard  to  complain  that  the  land  was  not  appropriated  to  public  use,  and  seek  to 
avoid  the  release. 

Appeal  from  Jackson. 

Gibson  <&  Parkinson,  and  Eugene  Pringle,  for  appellants.  If,  W.  CheevcTp 
for  appellees. 

Sherwood,  J.  The  original  bill  in  this  case  was  filed  on  the  twelfth  day 
of  May,  1877,  and  the  answer  thereto  on  the  twenty-seventh  of  August;' and 
the  amended  answer  on  the  twenty-eighth  of  August,  1881.  Cross-bill  was 
filed  on  the  first  of  October,  1881,  and  the  answers  thereto  on  the  twenty-first 
of  October  following.  On  the  ninth  day  of  April,  1866,  Mrs.  Lucy  W.  S.  Mor- 
gan was  the  owner  of  the  S.  part  of  the  X.  E.  J  of  section  2,  in  township  3 
S.,  of  range  1  W.,  in  the  county  of  Jackson.  On  that  day  she  sold  and  con- 
veyefl  the  same  to  George  H.  Lathrop,  one  of  the  defendants,  for  the  sum  of 
S16,000,  for  the  payment  of  which,  and  the  interest  thereon,  he  gave  her  a  bond 
in  the  penal  sum  of  ^2,000,  executed  by  himself  and  Moses  A.  McNaughton, 
and  to  secure  the  pa3rment  of  the  latter,  Lathrop  executed  and  delivered  to 
Mi-s.  Morgan  a  mortgage  upon  the  80  acres  of  land  described.  The  condition 
of  the  bond  Is  that  if  the  *' obligors,  George  H.  Lathrop  and  Moses  A.  Mc- 
Naughton, or  their  heirs,  executors,  or  administrators,  shall  and  do  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  above-named  obligee,  or  to  her  certain 
attorneys,  executors,  administrators,  or  assigns,  the  sum  of  sixteen  thousand 
dollars  within  ten  years,  in  sums  not  less  than  one  thousand  dollars  at  a  time, 
and  only  at  the  time  of  paying  interest  or  after  thirty  days*  notice,  and  shall 
semi-annually,  and  on  or  before  the  ninth  day  of  April  and  October  ih  each 
and  every  year  pay  all  the  interest  that  shall  have  accrued  on  the  whole  sum, 
and  shall  also,  in  case  any  sum  of  principal  or  interest  shall  not  be  paid  when 
due,  pay  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  during  all  the 
time  the  same  may  remain  overdue  and  unpaid,  without  fraud  or  delay,  then 
the  preceding  obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue." 

The  bill  in  this  case  is  filed  to  foreclose  said  mortgage,  and  complainant 
claims  there  was  due,  at  the  time  the  bill  was  filed,  (August  27»  1878,)  the 
v.25N.w.,no.2— 11 
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sum  of  $24,490.39,  aijd  gives  the  following  statement  of  payments  made  npon 
the  mortgage,  and  the  application  made  thereof,  viz.:  "Fifty  doUara  paid  at 
the  date  of  said  bond  and  mortgage;  five  hundred  and  sixty  dollars,  October 
12,  1866;  three  hundred  and  fifty  dollars,  April  18,  1867;  four  hundred  and 
twenty  dollars,  July  13.  1867;  three  hundred  and  fifty  dollars,  October  10. 
1867;  and  eleven  hundred  and  twenty  dollars,  July  11, 1868;  which  several 
sums,  exclusive  of  the  fifty  dollars  paid  at  the  date  of  the  mortgage,  were 
paid,  accepted,  and  Indorsed  as  the  payment  of  interest  to  October  9, 1868,  as 
if  paid  when  due,  and  no  interest  not  paid  is  to  be  charged  or  paid  on  any 
interest  overdue  prior  to  October  9,  1868;  and  that  the  further  suras  paid, — 
forty-seven  dollars  and  seventy-five  cents,  September  13,  A.  D.  1869;  tliirty- 
four  dollars  and  seventy-seven  cents,  January  31, 1870;  one  thousand  dollars, 
April  10,  1871 ;  eigthy-seven  dollars  and  thirty-six  cents,  December  14, 1871 ; 
seven  dollars  and  forty-seven  cents,  December  13,  1872;  five  hundred  dollars, 
December  16, 1872 ;  and  two  thousand  doUai-s,  August  4, 1874,  all  of  said  sums 
paid  since  1868  being  paid,  accepted,  and  receipted, — ^to  apply,  first,  to  make  up 
the  difference  between  paying  all  sums  as  they  become  or  might  become 
due,  and  paying  compound  semi-annual  ten  per  cent,  interest  on  such  sums 
as  had  remained,  or  might  remain,  overdue  and  unpaid  while  overdue,  until 
paid;  and  that  no  further,  other,  or  different  sum  has  been  paid,  collected,  or 
received  upon  or  on  account  of  said  bond  or  mortgage." 

The  bill  of  complaint  avers  that  Lathrop  and  wife,  on  the  fourteenth  day 
of  May,  1866,  conveyed  the  west  30  acres  of  the  mortgaged  premises  to  the 
mayor,  recorder,  and  aldermen  of  the  city  of  Jackson,  and  their  successors  in 
office,  to  be  used  for  the  purpose  of  a  public  park  and  not  otherwise.  And  com- 
plainant further  avers  tliat  soon  after  such  conveyance  of  such  30  acres 
the  corporate  authorities  of  said  city  of  Jackson,  at  the  request  of  the  comtaou 
council  of  the  said  city  and  of  the  making  of  said  bond,  and  upon  the  repre- 
sentations of  the  members  of  the  common  council  of  the  said  city  of  Jackson, 
making  such  request  and  representation  in  behalf  of  said  common  council, 
tliat  said  30  acres  would  without  any  unnecessary  delay  be  immediately  im- 
proved, and  used  and  kept  as  a  public  city  park,  and  the  right-hand  or  north- 
easterly bank  of  Grand  river,  which  runs  near  the  westerly  part  of  said  30 
acres,  would  very  soon  be  dyked  by  said  city,  or  so  embanked  or  raised  as 
to  prevent  any  of  the  water  of  said  river  from  being  made  to  overflow  any 
part  of  said  mortgaged  premises  by  reason  of  the  dam  in  said  river  on  tl)« 
same  section  below  said  mortgaged  premises,  and  that  such  park  land  would 
be  thoroughly  drained  by  means  of  a  ditch,  or  ditches  or  drains,  constructed 
by  said  city  of  Jackson,  extending  across  such  mortgaged  premises  from  north 
to  south,  and  emptying  into  said  river  below  such  dam,  and  that  the  reniain- 
der  of  the  mortgaged  premises  would  be  greatly  benefited,  and  the  value 
thereof  greatly  increased,  by  such  improvements,  and  the  permanent  use  of 
such  30  acres  as  a  public  city  park,  she  was  induced  to  and  did,  on  the  fif- 
teenth day  of  June,  1866,  release  to  the  city,  and  discharge  from  the  opera- 
tion of  the  mortgage,  the  said  park  lot  for  a  public  park,  but  for  no  other  pur- 
pose, and  that  the  important  part  of  the  inducement  for  the  release  was  the 
speedy  and  permanent  improvement  of  the  park,  as  above  promised,  which 
would  increase  tlie  value  of  the  remainder  of  the  mortgaged  premises,  and  that 
the  city  never  made  any  of  the  improvements  promised. 

Tlie'bill  fnrtlier  avers  that  after  the  city  received  such  conveyance  of  the 
30  acres  from  Lathrop  and  release  from  complainant,  said  T^athrop  surveyed, 
laid  out,  and  platted  the  remainder  of  the  80  acres  covered  by  the  mortgage, 
and  recorded  the  plat  as  Morgan's  addition  to  thecity  of  Jackson;  and  Lathrop 
and  wife  conveyed  an  equal  undivided  half  of  the  mortgaged  premises  to  said 
defendant  McXaughton. 

Complainant  further  states  that  upon  certain  flattering  representations  of 
Liithrop  as  to  the  increiise  in  value  of  the  mortgaged  property  from  time  to 
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lime,  and  its  probable  future  increase  in  value,  she  has  been  induced  to  re- 
lease several  parcels  of  land  mentioned  in  said  plat  from  the  operation  of  said 
mortgage,  and  in  so  doing  she  released  by  mistake  lots  8,  10,  11,  and  12,  in 
block  number  13,  and  claims  they  are  are  still  subject  to  her  equitable  Uen 
under  said  mortgage. 

She  further  avers  "that  said  Lathrop  and  McNaughton  have  sold  and  con* 
veyed  many  of  said  lots  to  different  persons,  who  have  erected  buildings 
thereon,  which  are  subject  to  said  mortgage,  and  in  some  cases  the  purchasers 
have  sold  to  others;  and  said  Lathrop  has  given  several  mortgages  upon  the 
lands  which  are  still  out^standing  and  unpaid.  That  complainant,  at  time 
of  making  said  releases,  had  no  knowledge  or  information  that  Lathrop  had 
in  any  manner  incumbered  said  lands,  or  conveyed  any  portion  thereof,  except 
said  mortgage  to  complainant,  and  his  deed  of  park,  and  deed  to  Moses  Mc- 
Xaughton,  and  except  lots  released  by  her;  and  at  time  of  such  releases  by 
her  she  had  no  knowledge  that  said  Lathrop  or  McNaughton  had  conveyed  or 
incumbered  said  mortgaged  premises  except  the  parcels  released  by  her,  etc., 
and  did  not  know  that  any  person,  except  said  Lathrop,  McNaughton,  and 
complainant,  had  any  interest  in  said  premises  except  as  above  stated.  That  on 
March  19,  1869,  .said  Lathrop  and  McNaughton  contracted  to  sell  to  Michigan 
Air  Line  Railroiul  a  strip  of  land  50  feet  wide  across  said  mortgaged  premises, 
and  adjoining  the  route  of  Ft.  Wayne,  Jiickson  &  Saginaw  Railroad,  for  the 
j>ur{M>se  of  using  ttie  same  for  a  track  for  the  railroad,  and  not  otherwise;  and 
in  consideration  thereof  said  railroad  company  agreed  to  build  a  stone  or 
brick  sewer,  not  less  than  three  feet  in  diameter,  commencing  on  the  south- 
^Tiy  side  of  Liberty  street,  at  easterly  terminus  of  a  sewer  then  built  by  Mich- 
igan Central  Railroad  Company,  and  extending  thence  easterly  to  said  Mich- 
igan Air  Line  Railroad,  thence  to  south  line  of  said  mortgaged  premises,  to 
he  as  deep  as  bottom  of  Michigan  Central  Railro^id  sewer,  so  that  south  end 
shall  not  be  more  than  six  inches  higher  than  starting  point;  and  said  con- 
tract also  provided  that  said  Michigan  Air  Line  Railroad  Company  should 
construct  two  or  more  sewers  or  open  drains  to  carry  water  into  said  sewer 
to  fully  drain  said  lands,  and  that  a  free  passage  for  the  water  on  said  lands 
should  be  immediately  prepared  by  Michigan  Air  Line  Railroad  Company. 
And  it  was  further  provided  in  said  contract  that  said  Michigan  Air  Lin« 
liaili-oad  Company  should  have  50  feet  more  of  said  land,  at  $2,000  per  acre, 
hy  giving  notice  in  two  years.  That  on  December  9, 1869,  said  Lathrop  and 
McXanghton  sold  and  conveyed  50  feet  more  of  said  mortgaged  premises,  ex- 
tending on  a  curve  across  said  premises,  to  the  Michigan  Air  Line  Railroad 
Company,  for  which  the  railroad  company  were  to  pay  the  sum  of  $4,000  on 
or  before  August  1,  1874,  with  interest  at  ten  per  cent,  per  annum.  That 
both  said  contracts  of  sale  by  said  Lathrop  and  McXaughton  to  said  Michigan 
Air  Line  Railroad  were  made  without  the  permission  or  knowledge  of  com- 
plainant, and  complainant  never  released  said  lands  from  her  mortgage.  That 
the  Michigan  Central  Riiilroad  Company  has  leased  Michigan  Air  Line  Rail- 
road, now  controls  the  same,  and  has  used  and  occupied  said  land  conveyed  to 
Michigan  Air  Line  Railroiid.  That  said  railroad  companies  have  not  paid 
fur  said  land  as  per  said  agreement,  and  alleges  that  said  land  and  all  im- 
proveraents  thereon  are  subject  to  said  mortgage.  That  the  Ft.  Wayne,  Jack- 
son &  Saginaw  Railroad  occupy  and  use  the  said  first-mentioned  50  feet  of  land 
sold  to  Micln'gan  Air  Line  Railroad  Company.  That  complainant  first  knew  of 
said  contracts  with  said  Michigan  Air  Line  Company  about  Febrnary,1876,  and 
now  owns  said  contracts  and  is  willing  to  apply  the  amount  of  the  same  upon 
hatd  mortgage  when  said  contracts  shall  be  paid.  That  atter  said  Lathrop  and 
wife  had  conveyed  said  30  acres  to  the  city  of  Jackson  for  a  public  park,  and 
after  complainant  had  released  same  for  that  purpose,  said  Lathrop  and  wife 
«]nitclaimed  the  same  to  the  city  of  Jackson;  and  on  or  about  January  21, 
1671,  said  city  of  Jackson,  by  warranty  deed,  conveyed  the  same  to  James  F* 
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Joy,  trustee  for  the  benefit  of  Michigan  Central  Railroad  Company,  *  ♦  <t 
and  said  Joy  had  notice  that  said  lands  were  conveyed  to  said  city  for  the  pur- 
pose of  a  public  park,  and  not  otherwise,  and  released  by  complainant  for  that 
purpose,  and  that  all  the  conveyances  of  said  park  gave  said  James  F.  Joy 
notice  that  it  was  conveyed  for  a  park  only.  That  the  consideration  for  the- 
conveyance  by  said  city  to  James  F.  Joy,  as  trustee,  for  benefit  of  said  Mich- 
igan Central  Kailroad,  was  the  agreement  by  said  company  that  it  would  erect 
its  principal  repair-shops  at  or  near  the  junction  of  said  Michigan  Air  Line 
liailroad  and  said  Michigan  Central  Railroad,  near  said  city  of  Jackson,  aiid 
near  said  thirty  acres  of  land  conveyed  to  said  city  for  a  park;  but  s^iid  Mich- 
igan Central  Railroad  erected  their  repair-shops  at  Detroit,  and  complainant 
insists  that  said  30  acres  is  still  legally  and  equitably  subject  to  the  lien  of 
said  mortgage.  That  about  December,  1875,  said  Lathrop  was  declared  a 
bankrupt  by  decree  of  district  court  of  the  United  States  for  Eastern  district 
of  Michigan,  and  such  proceedings  were  had  in  said  court  that  complainant 
was  authorized  to  foreclose  said  mortgage  in  accordance  with  the  laws  of  th€»^ 
state  of  Michigan." 

The  Michigan  Air  Line  Railroad  Company,  the  Michigan  Central  Railroad 
Company,  and  James  F.  Joy,  trustee,  appeared  and  filed  their  joint  and  sev- 
eral answer  to  the  complainant's  bill.  Three  of  the  other  parlies  appeared^ 
but  made  no  answer,  and  the  bill  was  taken  as  confessed  against  all  the  par- 
ties who  failed  to  appear,  or,  appearing,  failed  to  answer. 

The  defendants  answering  admit  the  making  of  the  bond  and  mortgage*, 
and  that  they  were  given  for  the  purchase  money  of  the  property  mortgaged. 
They  do  not  admit  the  statements  of  the  bill  in  regard  to  interest;  know 
nothing  of  or  how  the  payments  were  made  or  applied ;  and  aver  that  the  com- 
plainant, previous  to  receiving  the  bond  and  mortgage,  by  written  contract, 
agreed  to  sell  the  mortgaged  property  to  said  Lathrop  for  $16,000,  one-quar- 
ter of  which  he  was  to  pay  or  secure  to  the  satisfaction  of  A.  B.  Gibson,  of 
Jackson,  within  30  days,  when  a  deed  was  to  be  made,  and  a  bond  and  mort- 
gage taken  for  the  balance,  Gibson  being  made  trustee  for  complainant  to  re- 
ceive the  securities  and  hold  the  same  for  her;  that  $6,000  good  interest- 
beiiring  bonds  were  deposited  with  Gibson,  and  were  held  as  collateral  secu- 
rity for  compljiinant  at  the  time  the  bond  and  mortgage  were  actually  mad& 
in  May  following;  that  the  bond  and  mortgiige  being  executed  for  the  full 
purchase  price  of  the  property,  by  agreement  of  the  parties  the  collateral  se- 
curity mentioned  was  to  stand  as  security  for  the  said  bond  and  mortgage. 
They  admit  the  conveyance  of  the  30  acres  to  the  city  of  Jackson  for  a  park; 
and  aver  that  a  title  to  the  land  in  fee-simple  was  conveyed  to  the  city  by  the 
deed,  and  deny  that  it  in  any  way  qualified  or  limited  the  grant  to  the  mayor, 
recorder,  and  aldermen ;  that  it  was  understood  by  the  complainant  when  Lath- 
rop purchased  tlie  land  that  the  30  acres  was  really  purchased  for  the  city, 
and  with  the  understanding  that  Lathrop  and  McN'aughton  would  convey  it 
to  the  city,  and  that  the  city  would  pay  the  complainant  the  purchase  price 
therefor,  and  that  she  was  to  receive  the  bonds  of  the  city  from  Lathrop  and  Mc- 
Naughton  upon  the  purchase  price  of  the  land ;  that  when  complainant  re- 
leased the  mortgage  in  June,  1866,  on  the  park  lot  she  received  as  a  consid- 
eration therefor  the  said  interest-bearing  bonds  of  the  city  of  Jackson  to  the 
amount  of  86,000,  which  were  for  her  convenience  and  by  her  direction  de- 
posited with  said  Gibson,  making,  with  the  other  securities  held  by  him  for 
her,  $12,000  collateral  to  the  bond  and  mortgage,  and  bearing  an  equal  or 
higlier  rate  of  interest;  that  Gibson  was  during  his  life-time  entirely  respon- 
sible and  trustwortliy;  that  he  died  in  1869,  and  Aloiizo  Bennett  was  his  ad- 
ministrator, who  received  and  held  such  securities  for  said  complainant,  and 
that  said  Bennett  is  also  responsible  and  trustworthy;  that  the  said  Michigan 
Central  Railroad  Company  is  interested  as  purchaser  of  certain  parcels  of  said 
land;  that  it  paid  defendants  Lathrop  and  McNaughton  $400  therefor,  on  the 
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fifth  day  of  January,  1875;  that  such  purchase  was  made  with  the  agreement 
^f  these  grantors  that  the  sjime  should  be  released  from  the  operation  of  the 
mortgage,  but  which  has  not  been  done;  that  the  land  thus  purchased  was 
for  the  purpose  of  erecting  thereon  a  pump-house  and  machinery  to  supply 
their  round-house  and  machine-shops  at  Jackson  with  water,  and  the  com- 
pany has  expended  $5,000  thereon,  and  has  used  the  same  for  the  purpose 
aforesaid  continuously  since;  that  said  purchase  and  use  have  continued  dur- 
ing the  time  Gibson  and  Bennett  have  held  the  securities;  that  defendant  in- 
sists that  complainant  had  sufficient  notice  of  the  interest  of  the  said  com- 
pany; and  that  it  was  the  duty  of  the  complainant  to  apply  in  tlie  interest  of 
the  defendant  the  securities  deposited  as  aforesaid  to  the  reduction  of  the 
mortgage  debt,  which  would  leave  but  about  $3,000  unpaid. 

The  defendant  the  Michigan  Central  Railroad  Company  further  avers  that 
on  its  purchase  of  the  pump-lands  the  complainant  voluntarily  released  par- 
cels of  the  mortgaged  premises^which  defendant  had  the  right  to  have  held 
under  the  lien  of  said  mortgage,  and  the  value  of  which  should  have  been  ap- 
plied to  its  satisfaction,  before  the  interest  of  defendant  could  be  affected, 
and  that  the  same,  together  with  the  collateral  securities  above  mentioned, 
would  have  been  sufficient  to  pay  the  entire  mortgage  lien. 

The  Michigan  Central  Railroad  Company  and  defendant  Joy  further  say 
that  the  deed  of  the  park  lot  to  the  city  vested  a  title  in  fee  in  the  city;  that 
when  the  land  was  purchased  by  Lathrop  it  was  understood  between  Mrs. 
Morgan  and  Lathrop  and  McKaughton  that  really  the  said  30  acres  of  land 
was  being  purchased  for  the  city,  and  she  then  expected  such  conveyance 
would  be  made  by  Lathrop  and  McNaughton  to  the  city,  and  that  the  pur- 
chase price  would  be  paid  by  the  city  to  her,  or  to  others  for  her,  and  that  all 
the  parties  had  notice  thereof.  They  admit  the  discharge  of  the  30  acres  from 
the  incumbrance,  but  deny  such  release  was  simply  for  the  purpose  of  having 
the  land  used  as  a  public  park ;  but,  on  the  contrary,  they  aver  that  she  re» 
<*eived  at  the  time  about  $6,000  of  the  city's  bonds  <is  aforesaid,  which  was 
received  by  Lathrop  and  McNaughton  as  part  of  the  price  for  the  lot  as  con- 
sideration for  making  the  release,  and  that  it  is  immaterial  to  them  what  rep- 
resentations were  made  to  complainant  at  the  time  she  gave  the  release,  but 
iWny  that  the  consideration  was  such  as  is  stated  in  the  bill,  and  aver  that 
the  release  was  absolute. 

Defendants  further  aver  that  the  city  did  make  improvements  on  the  lot 
lifter  its  purchase,  and  that  it  never  dedicated  it  as  a  park,  and  it  was  never 
used  as  such.  They  admit  that  the  city  did,  in  January,  1871,  convey  in  fee- 
simple  to  defendant  Joy,  as  trustee,  the  land  mentioned  in  the  bill  as  con- 
veyed to  him,  but  deny  he  had  any  notice  that  the  land  had  been  conveyed  or 
released  to  the  city  solely  for  a  park,  or  that  the  deed  to  the  city  contained 
any  limitations  to  that  effect,  and  deny  such  to  be  the  fact;  and  they  further 
admit  that  a  part,  but  not  the  only,  consideration  for  the  deed  to  him  was 
that  the  railroad  company  would  remove  to  or  erect  their  central  engine  and 
repair  shops  at  Jackson;  that  it  did  remove  its  shops  there  as  agreed  upon, 
and  the  mortgaged  premises  are  greatly  increased  in  value  thereby,  and  that 
the  company  has  paid  a  good  and  valuable  consideration  for  the  lands  con- 
veyed  to  it,  and  that  complainant  had  notice  of  the  conveyance  when  it  was 
made,  and  that  she  is  estopped  by  such  knowledge  and  acquiescence  from  now 
asserting  the  lien  she  claims  against  such  lands. 

Defendants  further  claim  that  if  they  are  mistaken  in  the  view  that  the  re- 
lease is  good  as  to  them,  yet  they  are  entitled  to  have  the  full  amount  of  the 
aforesaid  collaterals,  with  the  value  of  the  lands  which  were  subsequently  re- 
leiiaed,  applied  to  the  payment  of  the  mortgage,  and  which  were  worth  $8,500, 
and  in  that  event  nothing  would  remain  for  the  Michigan  Central  Railroad 
f'ompjiny  to  pay.  They  further  admit  the  platting  of  Morgan's  addition;  do 
not  know  what  lots  were  sold  by  Lathrop  and  M^aughton,  except  those  to 
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the  railroad  companies,  or  whether  the  complainant's  mortgage  still  remain* 
a  lien  upon  such  lots;  admit  the  other  releases  made  by  Mrs.  Morgan,  but  da 
not  know  upon  what  consideration,  nor  what  mistakes  have  been  made  in 
such  releasing. 

Defendants  further  aver  that  as  to  every  conveyance  to  the  defendants,  or 
either  of  tliem,  by  Lathrop  and  McNaughton,  or  to  the  city  of  Jackson,  the 
complainant  had  full  knowledge  thereof,  and  the  purpose  for  which  they  were 
made,  both  at  and  before  the  time  of  making  the  same,  and  also  knew  that 
Lathrop  and  McNaughton  had  assigned  and  conveyed  portions  of  the  mort- 
gaged premises,  and  that  she  had  a  general  knowledge  of  all  the  acts  and  do- 
ings of  Lathrop  and  McNaugliton  and  of  said  city  in  the  premises,  and  it  was 
agreed  between  herself  and  Latlirop  and  McNaughton  that  they  were  to  turn, 
over  the  securities  they  might  receive  upon  the  sales  of  said  mortgaged  lands 
to  her,  and  that  her  husband,  who  is  an  attorney,  had  charge  of  her  business,, 
frequently  visited  Jackson  and  examined  into  the  condition  of  the  mortgaged 
premises  and  her  securities,  and  consulted  with  Lathrop  and  McNaughton,. 
and  consulted  the  records  with  reference  to  incumbrances  and  what  was  being 
done,  and  had  notice  of  all  liens  and  transfers  of  the  property. 

Defendants  further  deny  that  any  such  contracts  with  the  Michigan  Air  Line 
Bailroad  Company  as  are  set  up  in  the  bill  were  ever  made  by  said  company  with 
Lathrop  and  McNaughton;  that  such  contracts,  if  made,  were  null  and  void;, 
that  the  parties  pretending  to  make  them  on  behalf  of  the  company  had  no 
power  so  to  do.  And  they  further  say  that  so  much  of  the  mortgaged  prem- 
ises as  has  been  occupied  by  the  Michigan  Air  Line  Railroad  Company  and  the 
Central  Company  has  been  by  permission  and  under  license  of  Lathrop  and 
McNaughton.  and  deny  any  liability  on  the  part  of  either  of  the  companies  tch 
perform  either  of  said  contracts.  They  further  say  it  would  be  impossible  to 
make  the  drainage  called  for  in  the  contract,  because  of  insufficient  fall  to- 
construct  the  ditches.  They  further  say  that  if  complainant  is  the  owner  of 
the  contracts,  she  has  no  rights  thereunder  against  the  defendants,  and  that 
the  non-performance  of  said  contracts  by  defendants  has  not  subjected  the 
premises  occupied  by  them  to  the  lien  of  complainant's  mortgage;  that  at  the 
time  defendant  Joy  received  the  quitclaim  deed  as  trustee,  he  had  no  notice 
that  the  land  had  been  conveyed  to  the  city  of  Jackson  for  a  public  park;  and 
deny  that  under  the  conveyance  the  city  could  only  use  the  land  for  a  park. 
They  further  aver  that  the  Central  Company  has  performed  the  acts  constitut- 
ing the  consideration  for  the  deed  of  Joy  mentioned  by  the  complainant. 

The  defendants  further  say  that  the  Air  Line  Railroad  Company  neglected 
until  1881  to  locate  the  right  of  way  across  said  mortgaged  lands,  when  it  was 
constructed,  or  to  make  and  file  the  map  thereof  required  by  law,  but  that 
omission  has  been  supplied,  and  the  Central  Company  has  been  authorized  to- 
proceed,  in  the  name  of  another  company,  to  condemn  the  land  for  the  right 
of  way;  that  both  said  companies  have  attempted  to  negotiate  with  complain^ 
ant,  and  with  Mary  McNaughton,  for  the  same,  but  Mrs.  Morgan  claims  that 
the  matter  of  the  right  of  way  has  been  arranged  by  the  pretended  contracts 
set  up  in  her  bill,  and  she  refuses  to  release  the  same  from  the  lien  of  her 
mortgage,  except  upon  payment  of  the  sum  due  her  upon  the  contract,  and 
neither  she  nor  Mary  McNaughton  will  accept  reasonable  compensation  for 
their  interest  in  the  right  of  way;  and  defendants  claim  that  the  sum  stated 
to  be  due  upon  the  contract  is  more  than  20  times  the  value  of  the  land  used 
and  the  damages  suffered. 

Defendants  admit  said  Lathrop  is  a  bankrupt,  but  do  not  know  whether 
complainant  has  been  authorized  by  the  court  to  bring  this  suit.  Neither  do- 
they  know  what  amount  has  been  paid  on  the  mortgage,  or  what  is  secured 
and  unpaid.  They,  however,  deny  that  the  complainant  is  entitled  to  com- 
pound semi-annual  interest  on  any  portion  secured  by  the  mortgage,  as  claimed 
in  the  bill.    They  believe  the  computation  stated  is  correct,  according  to  the 
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premises  and  rule  adopted  by  her,  but  that  she  cannot  legally  compound  the 
interest;  but  they  do  not  deem  the  computation  niaterhil  to  the  defendants, 
because  the  application  of  the  collaterals,  and  the  value  of  the  land  released, 
as  before  stated,  after  the  conveyance  of  the  30  acres  and  of  the  lands  for  the 
pump-house  would,  in  either  case,  or  by  any  legal  mode  of  computation,  ex- 
tinguish the  mortgage  claim. 

On  the  third  day  of  September,  1881,  the  Air  Line  and  Michigan  Central 
Companies,  defendants,  filed  their  cross-bill  against  complainant  and  defend- 
ants Moses  A.  McNaughton  and  Mary  R.  McXaughton,  in  which  substan- 
tially the  same  matters  are  set  up  as  is  cont'iined  in  the  amended  answer,  and 
further  allege  that  the  equity  of  redemption  of  said  mortgaged  premises  is 
now  owned  by  the  Siud  defendant  Mary  B.  McNaughton,  and  that  the  mort- 
gaged premises  remaining  undischarged  are  worth  over  810,000  less  flian  the 
amount  claimed  to  be  owing  upon  the  said  bond  and  mortgage;  and  that  the 
■aid  defendant  George  H.  Lathrop  has  been  duly  discharged  in  bankruptcy 
from  his  debts,  and  no  personal  claim  is  made  against  him  in  complainants' 
bill. 

Complainants  pray  in  their  cross-bill  that  the  contract  of  December  9, 
1B69,  between  the  Michigan  Air  Line  Company  and  Lathrop  and  McXaughton, 
in  regard  to  the  right  of  way  across  the  mortgagetl  premises  mentioned  in 
Mrs.  Morgan's  bill,  may  be  decreed  fraudulent  and  void,  and  ordered  to  be  de- 
livered up  and  canceled. 

To  the  cross-bill  Mrs.  Morgan  made  and  filed  her  separate  answer,  in  which 
she  states  in  substance  what  she  stated  in  her  bill  relating  to  the  contract  of 
the  Michigan  Air  Line  Company  with  the  defendants  Lathrop  and  McNaugh- 
ton; avers  that  the  contract  was  known  to,  and  approved  by,  the  executive 
committee  of  said  Air  Line  Company,  and  that  said  committee  was  authorized 
by  the  board  of  directors  to  obtain  the  right  of  way  for  the  company,  and  that 
the  contract  was  understood  and  approved  by  the  directoi's  and  stockholders; 
that  the  railroad  was  constructed  thereunder  across  the  mortgaged  land,  and 
that  no  other  license  was  ever  given  upon  any  other  terms  to  the  company 
for  its  construction,  except  those  agreed  upon  in  the  contract,  and  that  she 
is  advised  that  the  contract  is  legal.  She  denies  that  Lathrop  and  McNaugh- 
ton, or  either  of  them,  after  or  before  the  date  of  the  contract,  ever  gave  the 
Air  Line  Company  in  any  way  power  to  locate  its  route,  or  construct  its 
railroad,  on  or  across  the  mortgaged  premises,  except  under  the  conditions  of 
the  contract;  or  to  take  possession  of  the  premises  for  such  purpose;  and  in- 
sists that  the  terms  of  the  contract  should  be  performed  before  said  complain- 
ants, or  either  of  them,  can  be  entitled  to  a  release  or  conveyance  of  the  lands 
used  by  the  railroad.  That  the  defendant  believes  the  said  contract  is  a  legal 
one,  and  that  she  has  the  right  to  and  does  rely  in  good  faith  upon  it  for  the 
purcha.se  and  payment  for  the  lands  mentioned  in  it,  and  for  that  rejison  has 
refused  to  arbitrate,  or  in  any  manner  vary  the  terms  thereof,  and  claims  that 
the  complainants  are  entitled  to  no  benefit  from  the  cross-bill,  and  prays  it 
may  be  dismissed* 

Defendants  Mary  McNaughton  and  her  husband  filed  their  joint  and  several 
answer  to  the  cross-bill,  and  say  that  while  they  appearetl  in  the  original  suit 
by  solicitor,  they,  nor  either  of  them,  ever  read,  or  heard  the  original  bill 
read,  nor  was  the  substance  thereof  stated  to  them,  except  that  it  was  a  bill 
to  foreclose  Mrs.  Morgan's  mortgage,  and  their  knowledge  of  its  contents  in 
filing  their  answer  is  derived  from  the  cross-bill,  and  they  leave  the  complain- 
ants to  make  their  proofs  of  what  is  stated  in  the  cross-bill ;  that  they  were 
informed  the  appearance  and  answer  of  the  defendant,  the  Michigan  Air  Line 
Kriilroad,  to  the  original  bill  was  unauthorized,  and  that  it  has  no  authority 
to  join  in  the  cross-bill.  In  relation  to  the  contracts  for  the  right,  of  way, 
they  claim  that  they  are  valid,  and  Mrs.  Morgan  is  entitled  to  the  pay  thereon 
from  complainants;  and  pray  that  the  cross-bill  may  be  dismissed. 
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A  motion  was  made  to  strike  the  cross-bill  from  tlie  files,  on  the  ground 
that  the  solicitor  for  the  Air  Line  Railroad  had  no  authority  to  file  the  same. 
The  motion  was  subsequently  heard  and  denied.  Proofs  were  taken  in  both 
cases,  and  the  cases  were  heard  together,  upon  the  pleadings  and  proofs,  be- 
fore Judge  Newton,  who  made  a  decree  dismissing  the  cross-bill,  and  entered 
a  decree  of  foreclosure  in  the  original  casein  favor  of  the  complainant  against 
the  defendants  for  the  sum  of  S36,758.67,  with  interest  thereon  and  costs  of 
the  suit;  and  held  that  defendant  Moses  A.  McNaughton  was  personally  liable 
for  the  debt,  and  that  in  default  of  payment  the  real  estate  not  theretofore 
finally  released  be  sold  in  the  usual  manner,  and  that  Moses  A.  McXaughton 
be  held  for  the  balance,  and  that  complainant  have  execution  against  hiin 
therefor. 

The  cfrcuit  judge  also  further  found  and  decreed  that  the  indebtedness  upon 
the  mortgage  was  for  purchase  money  of  the  mortgaged  premises.  That  only 
850  of  the  principal  had  been  paid.  That  the  time  for  payment  was  10  years, 
with  interest  at  7  per  cent,  payable  semi-annually,  except  when  payments 
were  overdue  of  either  principal  or  interest,  they  should  draw  interest  at  10 
per  cent,  to  be  computed  semi-annually  until  paid;  and  that  all  interest  wivs 
paid  up  to  October  9,  1878.  That  all  sums  received  since  then  were  paid  and 
receipted  to  apply,  so  far  as  might  be  necessary,  to  make  up  the  difference  be- 
tween paying  the  sum  or  sums  due,  whether  of  principal  or  interest,  as  they 
became  due,  and  10  per  cent,  compound  semi-annual  interest  that  remained 
overdue  and  unpaid,  and  that  all  sums  which  had  been  paid  on  account  of  said 
bond  and  mortgage  before  bringing  this  suit  had  been  so  paid  and  received 
to  so  apply  before  any  defendant  corporations  had  acquired  any  legal  interest 
in  block  6  used  for  pump-house.  That  it  is  proved  by  the  evidence  in  the  case 
that  it  wiis  understood  by  the  city  authorities,  and  by  Lathrop  and  McNaugh- 
ton,  and  all  parties  interested,  that  the  park  land,  and  complainant's  release 
thereof  to  the  city,  were  applied  for,  accepted,  and  deeded,  and  only  intended 
for  the  purpose  of  a  pubh'c  park,  and  for  no  other  use  or  purpose.  That  it  was 
not  intended  or  understood  by  any  of  the  parties  that  the  collateral  securities 
deposited  with  Gibson,  or  the  Jackson  city  bonds,  or  any  other  securities 
for  which  they  might  be  exchanged,  were  to  apply  as  payment  on  the  bond 
and  mortgage,  and  none  of  them  were  ever  in  complainant^s  possession,  or 
within  her  control,  and  that  she  never  saw  any  of  same  except  the  contracts 
for  the  right  of  way,  and  those  only  at  the  time  they  were  assigned  to  her;  but 
it  is  proved  that  s\icli  collaterals  were  to  remain  securities  for  the  payment 
of  the  bond  and  mortgage,  without  changing  their  ownership,  and  were  de- 
posited by  their  owners  only  for  their  convenience  in  exchanging  them  and 
substituting  others,  and  that  they  were  not  liable  to  be  applied  even  to  the 
payment  of  the  interest  overdue  on  com  pi  ainjuit's  mortgage  without  the  assent 
of  Lathrop  and  McXaughton;  and  it  does  not  Jippear  that  complainant  ever 
received  anything  from  such  securities,  or  that  any  of  the  proceeds  were  ever 
applied  on  the  mortgage.  That  the  two  contracts  for  right  of  way  are  valid, 
and  that  they  were  made  and  intended  as  securities  for  the  benefit  of  com- 
plainant, and  were  duly  assigned  to  her,  and  are  still  collateral  security  for 
the  payment  of  the  mortgage;  and  that  she  is  still  willing  to  release  the  right 
of  way,  and  cause  the  same  to  be  conveyed  to  either  company  upon  receiving 
pay  according  to  the  terms  of  the  contract.  That  complainant  had  no  knowl- 
edge or  information  that  Lathrop  and  McXaughton  had  in  any  way  conveyed 
or  incumbered  any  of  said  mortgaged  premises,  except  the  parcels  previously 
released  by  her;  nor  is  it  made  to  appear  that  she  had  any  reason  to  suppose 
that  any  person,  except  herself  and  Lathrop  and  McNaughton  and  their  wives, 
had,  or  expected  soon  to  have,  any  claim  upon  any  part  of  the  premises  not 
then  or  previously  released  from  the  mortgage  lien  by  her. 

The  decree  further  designates  the  land  released,  and  describes  the  parcels 
to  be  sold,  and  the  class  to  which  each  parcel  belongs,  and  directs  the  same  to 
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])e  sold  in  the  inverse  order  of  alienation,  according  to  the  order  in  which  the 
parcels  are  given  in  the  classes.  The  second  class  contains  the  lands  in  which 
the  Michigan  Central  Railroad  Company  claim  an  interest  in  the  mortgaged 
premises;  also  the  lands  which  the  Michigan  Air  Line  Railroad  purchased  by 
contract.  But  the  decree  further  provides  that  if  the  defendants  interested 
in  these  parcels  shall  pay  the  amounts  mentioned  in  the  contracts  before  the 
day  of  sale,  then  they  are  to  be  excluded  from  the  sale  decreed. 

The  Michigan  Central  Railroad  Company,  and  the  Michigan  Air  Line  Rail- 
road Company,  and  James  F.  Joy,  trustee,  appeal  from  the  decree  in  the  orig- 
inal suit,  and  the  two  railroad  companies  named  from  the  decree  made  in  the 
cross-suit. 

The  case  is  an  important  one,  and  is  very  complicated  in  its  facts,  and,  as 
presented  in  the  arguments  of  the  able  counsel  upon  both  sides,  presents  a 
variety  of  legal  questions  for  solution  not  easily  disposed  of.  The  case,  as 
presented  upon  the  record,  contains  an  amount  of  detail  seldom  submitted  for 
our  consideration  and  review,  and  the  decree  rendered  by  the  learned  judge 
who  heai-d  the  cause  at  the  circuit  shows  a  careful  examination  and  thorough 
review  of  all  the  questions  necessarily  involved  in  the  case.  The  record  is  a 
large  one,  and  a  discussion  of  the  testimony  will  not  be  attempted;  neither  do 
I  deem  it  necessary,  in  determining  the  legal  bearing  of  the  several  contracts 
and  conveyances  between  the  parties,  nor  in  elucidating  the  views  I  enter- 
tain of  their  rights  thereunder,  so  far  as  is  necessary  to  a  proper  decision  of 
the  case.  In  giving  interpretation  to  the  various  undertakings  of  the  parties 
and  changes  marie  in  the  dealings  of  those  interested  from  time  to  time,  we 
cannot  put  aside  their  intentions  and  the  objects  sought  to  be  accomplished 
by  each. 

It  clearly  appeal's  that  the  mortgaged  land  was  purchased  by  Lathrop  for 
the  purposes  of  speculation,  and  that  the  same  was  true  of  McNaughton's 
purchase;  while,  on  the  part  of  complainant,  it  is  equally  plain  her  sole  object 
was  to  keep  the  purchase  money  of  the  property  securely  invested  at  the  larg- 
ifSt  rate  of  interest  which  could* be  obtained,  even  though  from  reckless  specu- 
lators, on  the  longest  possible  time,  giving  any  assurance  of  safety,  and  she 
now  seeks  to  enforce  payment  from  the  securities  taken.  The  city  of  Jack- 
son seems  to  have  been  made  to  participate  in  the  transactions  more  in  the 
interest  of  the  railroad  companies,  and  in  the  scheme  of  speculation  by  the  pur- 
chasers, than  in  subserving  any  want,  necessity,  or  con venience  of  the  munic- 
i}mlity  or  of  its  inhabitants. 

The  object  of  the  Air  Line  Railroad  in  its  negotiations  is  unmistakable.  It 
was  to  secure  the  right  of  way,  and  all  the  land  in  connection  therewith  need- 
ful and  convenient  for  its  then  necessities,  or  probable  future  wants,  which 
it  could  obtain  without  making  immediate  payment  therefor.  This  it  has  ac- 
complished up  to  the  present  time.  The  Central  Railroad  Company,  in  taking 
its  lease  of  the  Air  Line  Road,  sought  to  secure  the  use  and  benefit  of  all  the 
Air  Line  franchises  and  desirable  rights  under  the  contracts  it  had  made, 
under  the  most  favorable  circumstances  it  could,  and  in  assuming  the  liabilities 
of  the  Air  Line  Company  it  has  sought  to  govern  itself  in  its  dealings  with 
that  company  and  its  creditors  according  to  the  strict  letter  of  the  law,  ac- 
knowledging no  responsibility,  and  yielding  to  no  liability  not  within  the  let- 
ter of  its  engagements,  and  insists  upon  everything  appearing  in  its  favor, 
whether  so  originally  intended  or  not.  Its  object  in  this  suit  is  to  defeat  the 
lien  of  complainant  claimed  under  her  mortgage  to  land  now  occupied  by  the 
company.  The  defendant  Joy  is  the  president  of  the  Michigan  Central  Rail- 
road Company,  ever  true  and  vigilant  in  guarding,  protecting,  and  administer- 
ing the  great  trusts  committed  to  his  charge.  With  all  the  learning  of  the  pro- 
fi^ion  he  watches  over  the  company's  legal  rights,  with  an  eye  single  to  its 
P<*cuniary  interests,  and  every  advantage  attainable,  when  its  property  is 
placed  in  jeopardy.    His  position  will  not  permit  him  to  concede  what  the 
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law  does  not  require.  And  he  expects  nothing  which  the  law  does  not  allow 
or  secure  to  the  interests  he  represents.  With  this  statement  of  tlie  clainiH 
of  tlie  respective  parties,  their  motives,  intentions,  and  objects  to  be  accom- 
plished in  their  dealings,  and  the  mode  and  manner  of  their  doing  the  business 
out  of  whicli  the  complainant's  claim  has  arisen,  and  upon  which  the  defend- 
ants' ground  of  defense  is  placed,  it  remains  to  be  ascerUiined  wliat  cliange^ 
if  any,  should  be  made  in  the  decree  made  by  ^udge  Newton,  to  protect  and 
secure  the  lights  of  these  parties. 

In  this  review,  however,  we  cannot  consider  the  rights  of  those  defendantg 
who  have  allowed  the  complainant's  bill  to  be  taken  as  confessed,  any  further 
than  it  may  become  necessary  in  determining  the  rights  of  those  who  have  ap- 
peared and  mal^e  defense.  The  first  thing  to  be  ascertained  is  what  amount 
is  due  upon  complainant's  bond  and  mortgage.  The  defendants  appealing  ad- 
mit that  the  sum  claimed  and  stated  in  the  bill  was  correct  at  the  time  the 
same  was  filed  under  the  facts  as  she  claims  them,  adopting  her  rule  of  computa- 
tion. But  they  deny  her  right  to  compound  the  interest,  or  to  compute  inter- 
est upon  interest,  under  the  law  as  it  stood  at  the  time  the  bond  and  mort- 
gage were  made.  The  following  is  the  provision  contained  in  the  bond  for 
its  payment: 

"The  condition  of  this  obligation  is  such  that  if  the  above-bounden  obligors* 
George  H.  Lathrop  and  Moses  A.  McNaughton,  or  their  heirs,  executors,  or 
administrators,  shall  and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  obligee,  or  to  her  certain  attorney,  executors,  administrators,  or 
assigns,  the  sum  of  sixteen  thousand  dollars  within  ten  years,  in  sums  not 
less  than  one  tliousand  dollars  at  a  time,  and  only  at  the  time  of  paying  in- 
terest, or  after  thirty  days'  notice,  and  shall  semi-annually,  and  on  or  before 
the  ninth  day  of  April  and  October  in  each  and  every  year,  pay  all  the  interest 
that  shall  have  accrued  on  the  whole  sum,  and  shall  also,  in  case  any  sum 
of  principal  or  interest  shall  not  be  paid  when  due,  pay  interest  thereon  at 
the  rate  of  ten  per  cent,  per  annum  during  all  the  time  the  same  m<ay  remain 
overdue  and  unpaid,  without  fraud  or  delay,  then  the  preceding  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue. " 

Under  this  clause  of  the  bond  compound  interest  could  not  legally  be  al- 
lowed, and  the  computation  was  erroneous.  The  principal  did  not  become 
due  until  10  years  after  the  date  of  the  bond,  but  the  interest  was  payable  at 
7  per  cent,  semi-annually,  and  if  any  sum,  whether  of  principal  or  interest* 
remained  unpaid  after  due,  it  then  drew  interest  at  10  per  cent,  until  paid; 
neither  semi-annual  interest  nor  compound  interest  could  be  computed  on  over- 
due payments,  either  of  principal  or  interest.  By  the  conditions  of  the  bond 
payments  of  principal  could  only  be  made  before  due  in  sums  of  31,000,  and 
such  payments  were  optional  with  the  obligors.  Payments  of  a  less  amount 
could  only  be  made  at  the  option  of  Mrs.  Morgan,  and  would  not  be  under 
the  conditions  named  in  the  bond,  she  having  received  it  without  any  special 
agreement  in  regard  to  its  application  by  the  parties  to  the  instrument,  or  if 
the  application  made  was  agreed  upon  and  was  illegal,  the  appropriation  of 
payment  would  have  to  be  such  as  the  law  requires,  which  will  be  as  the  jus- 
tice and  equity  of  the  case  demands.  Under  this  rule  it  is  not  difiicult  in  this 
case  to  determine  what  application  should  be  made  of  all  payments  of  princi- 
pal which  have  been  made,  or  of  any  moneys  received  on  account  of  the  mort- 
gage indebtedness.  All  such  sums  should  be  applied  when  paid  or  received, 
first,  to  the  extinguishment  of  the  interest  then  due,  and  if  any  balance  re- 
mains, it  should  be  appropriated  at  once  to  the  payment  of  the  principal. 
This  has  not  been  done. 

We  next  consider  what  other  moneys  should  be  applied  in  payment  of  the 
bond  and  mortgage,  if  any,  than  such  as  appear  indorsed  on  the  same.  There 
can  be  no  doubt,  1  apprehend,  but  that  the  city  of  Jackson  could  make  the 
purchase  it  did  of  the  park  lands,  and  legally  issue  its  bonds  in  payment  there- 
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for.  The  city  paid  for  this  land  $6,000,  and  gave  six  bonds  of  $1,000  each, 
drawing  interest  at  7  per  cent.,  payable  semi-annually.  These  bonds  were 
payable  yearly,  a  bond  a  year,  until  fully  paid,  and  were  all  paid  by  the  city, 
principal  and  interest,  according  to  their  terms.  They  were  issued  to  La- 
throp,  by  whom  they  were  assigned  to  Mrs.  Morgan  as  collateral  security  to  her 
mortgage,  she  having  released  the  same  upon  the  park  lands.  The  first  par- 
cel of  the  mortgaged  premises  conveyed  by  Lathrop,  or  by  Lathrop  and  Mc- 
Naughton,  was  the  park  lands,  and  the  several  conveyances  of  this  parcel 
seera  to  have  preceded  all  other  conveyances  or  contracts,  except  for  rigiit  of 
way  lands,  and  the  conveyance  by  Lathrop  to  McNaughton  in  1868  of  an  un- 
divided half  of  the  lands  east  of  the  park.  The  next  parcel  sold  was  conveyed 
to  the  Michigan  Central  Railroad  Company  in  1875;  but  was  sold  and  posses- 
sioii  thereof  taken  by  the  company  in  1871.  The  witness  Philipp  Keith  fixes 
the  date  of  sale  in  September  or  October,  1871 ;  but  the  time  of  payment  and 
of  the  making  of  the  deed  early  in  1875.  The  Central  Company,  between  Oc- 
tober, 1871,  and  February,  1872,  made  an  expenditure  for  pump-house,  pump, 
and  boiler  on  the  lands,  and  for  water-pipe  in  connection  with  it,  amounting 
to  $6,419.41,  and  this  pump-house  has  been  in  constant  operation  since  Feb- 
ruary, 1872.  The  possession  of  the  right-of-way  lands,  described  in  the  con- 
tract dated  December  9, 1869,  made  by  Liithrop  and  McXaughton  to  the  Mich- 
igan Air  Line  Railroad  Company,  has  also  been  in  the  company  since  some- 
time in  1871,  so  that,  in  regard  to  each  of  the  three  several  parcels  of  land  in 
which  it  has  an  interest,  the  Michigan  Central  Company  is  the  first  purclwiser 
of  the  mortgaged  lands,  except  only  the  Fort  Wayne,  Jackson  &  Saginaw 
Railroad  Company,  as  to  its  right  of  way.  This  appellant  claims  that  iva  to 
it,  the  value  or  price  received  for  all  portions  of  the  mortgaged  premises  since 
the  construction  of  the  railroad,  or  the  occupation  of  the  pump-house  lands, 
discharged  from  the  mortgage,  should  be  applied  to  redeem  ttie  amount  of  the 
mortg:tge  lien  as  to  it,  and  that  certain  obligations  at  that  time  held  as  se- 
curity to  the  complainant  should  be  also  so  applied.  The  securities  alluded 
to  are  the  sum  of  $4,000  in  interest-bearing  mortgages,  placed,  in  May,  1866, 
in  the  hands  of  A.  B.  Gibson,  of  Jackson,  and  the  $6,000  of  park  bonds  alsa 
placed  in  his  hands  in  June,  1866.  Of  the  first  amount,  $4,000  was  required 
by  the  contract  of  April  9,  1866,  to  secure  the  first  quarter  of  the  purcluise 
money.  The  value  of  the  part  of  the  mortgaged  lands  north-east  of  the  Cen- 
tral Railroad  discharged  in  1872,  apparently  without  consideration,  was  va- 
riously estimated  by  witnesses  at  from  $3,000  to  $6,000,  and  the  portion  of 
the  money  consideration  paid  by  the  Fort  Wayne  Company,  under  its  con- 
tract of  1874,  was  about  $4,200,  of  which  but  $2,000  was  paid  to  the  com- 
plainant. 

A  distinction  exists  between  these  securities,  and  should  be  made,  I  think, 
between  the  funds  they  represent.  The  $4,000  of  securities  deposited  with 
Gibson  wjis,  by  the  contract  of  April,  1866,  the  primary  fund  for  the  payment 
of  the  first  quarter  of  the  purchase  price,  and  the  $6,000  of  city  bonds  waa 
the  purchase  price  of  the  30  acres,  and  also  a  primaiy  fund  to  release  it  from 
the  mortgsige.  Th^se  securities,  amounting  to  $10,000,  it  will  be  noticed,  were 
on  interest  from  the  date  of  the  mortgage,  and  their  relation  to  the  original 
debt  differed  from  the  additional  securities  a  creditor  sometimes  demands  from 
his  debtor,  or  which  an  embarrassed  merchant  sometimes  gives  by  turning 
out  the  notes  of  his  customers.  The  arrangement  which  is  claimed  to  have 
been  made,  giving  them  a  subordinate  character,  was  one  unknown  to  all  the 
world.  In  the  case  of  the  $6,000  of  city  bonds  the  statement  of  their  receipt 
went  upon  the  record,  and  any  person,  not  knowing  of  a  different  arrange- 
ment, wjw  at  liberty  to  presume  that  Airs.  Morgan  would  collect  the  interest 
M  it  should  fall  due,  and  the  principal  sums,  and  apply  them.  And  so  with 
regard  to  the  securities  which  were  the  primary  fund  for  the  payment  of  the 
/(rst  quarter  of  the  purchase  price.    The  arrangements  for  extending  the  ti  mes 
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for  payment  to  the  end  of  10  years,  and  for  the  exchange  of  securities  from 
time  to  time»  and  for  the  authorization  of  A.  B.  Gibson  as  an  agent  to  make 
the  exchanges,  were  not  such  as  the  public  or  purchasers  were  bound  to  take 
notice  of,  or  in  regard  to  which  they  could  be  presumed  to  have  any  knowl> 
«dge.  The  original  agreement  provides  as  follows  in  regard  to  the  first  one- 
quarter  of  the  purchase  price:  **One  quarter  to  be  paid  within  thirty  days,  or 
its  payment,  with  semi-annual  interest,  secured  by  notes  or  bonds  well  se- 
cured by  good  mortgages  upon  sufficient,  unincumbered  real  estate,  to  the 
satisfaction  of  A.  B.  Gibson,  of  Jaclcson." 

The  bond  and  the  mortgage,  as  well  as  the  original  contract  between  Lathrop 
and  Mrs.  Morgan  for  the  purchase  of  the  land,  required  the  payment  of  the 
entire  principal  sum  within  10  years  from  its  date.  There  may  be  some  doubt 
in  regard  to  the  interest,  but  we  have  treated  it  as  payable  semi-annually. 
This  agreement  did  simply  one  thing  as  to  Mr.  Gibson ;  it  stipulated  that  his 
judgment  should  be  taken  by  both  parties  as  to  the  sufficiency  of  the  bonds 
and  the  mortgages  with  which  the  first  payment  might  be  secured.  His  let- 
ter of  May  15,  1866,  shows  that  he  then  held  "ample  collateral  securities  for 
$4,000. "  He  could  only  hold  them  for  Mrs.  Morgan.  He  appears  to  have 
assumed  to  act  as  agent  for  her  in  making  exchanges  of  such  securities  in  his 
hands  from  time  to  time  for  the  convenience  of  Lathrop  and  McNaughton; 
but  when  or  how  he  became  thus  authorized  to  make  such  changes  for  their 
benefit  does  not  very  clearly  appear.  The  testimony  by  which  it  is  sought 
to  establish  this  authority  to  exchange  these  securities  at  the  pleasure  of  Mr. 
Gibson,  or  convenience  of  Lathrop  and  McNaughton,  1  regard  as  very  unre> 
liable;  but  if  Gibson  had  the  right  so  to  do  so  far  as  the  $4,000  wasconcerned» 
I  do  not  think  the  testimony  shows  such  authority  as  to  the  S6,000  Jackson 
city  bonds.  This,  I  think,  pretty  clearly  appears  by  Mrs.  Morgan's  testimony, 
Tvherein  she  says»  in  speaking  of  these  bonds:  "I  understood  that  Lathrop  and 
McNaughton  were  to  see  that  it  [the  money  on  the  bondsj  was  paid  to  me, 
but  I  supposed  they  would  get  it  from  the  city;  I  did  not  understand  that 
Lathrop  and  McNaughton  were  to  have  these  city  bonds,  except  they  first 
paid  me;"  and  I  think  the  testimony  shows  that  the  city  bonds  were  treated 
by  Mrs  Morgan  as  the  primary  fund  from  which  the  sum  of  $6,000  was  to  be 
paid,  and  that  Lathrop  and  McNaughton,  or  either  of  them,  were  trusted  by 
her  to  receive  the  money  on  the  bonds  when  paid,  and  that  this  latter  fact  is 
strongly  corroborated  by  what  appears  from  the  records  and  papers,  and  the 
evidence  relating  thereto,  from  the  city  council ;  and  that,  as  between  these 
defendants  appealing  and  the  complainant,  equity  and  justice  require  that  in 
making  the  computation  of  the  amount  due  upon  the  bond  and  mortgage,  the 
amount  paid  by  the  city  of  Jackson  upon  these  bonds  should  be  deducted,  both 
principal  and  interest,  as  of  the  date  the  several  pa3rments  were  made.  The 
bonds  were  numbered  from  one  to  six,  inclusive,  and  according  to  testimony, 
were  paid  at  the  following  dates:  Ko.  1,  April  9,  1870;  No.  2,  April  10, 
1871;  No.  3,  December  13,  1871;  No.  4,  March  12, 1873;  No.  5,  October  5, 
1874;  and  No.  6,  September  6,  1875. 

In  regard  to  the  contracts  made  for  the  right  of  way  made  with  the  Air 
Line  Company  by  Lathrop  and  McNaughton,  and  mentioned  in  the  cross- 
bill, it  is  plain  that  they  cannot  be  sustained.  The  manner  in  which  they 
were  obtained,  and  the  purposes  to  be  accomplished,  do  not  commend  them- 
selves to  any  court.  They  have  received  legislative  condemnation  for  centu- 
ries. The  value  of  the  interests  involved  in  these  contracts  has  been  made  ths 
subject  of  investigation  in  these  cases,  so  that  we  may  see  what  was  intended 
and  what  ought  to  be  done.  The  equitable  rights  of  the  parties,  if  not  clear, 
are  discernible. 

From  the  time  the  mortgage  was  given,  until  the  hearing  in  the  cases,  Mrs. 
Morgan  cannot  be  held  entirely  ingorant,  nor  without  some  notice,  of  what 
was  going  on,  and  how  her  interests  were  cared  for,  and  how  they  were  to 
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be  affected  thereby.  Her  own  husband,  who  is  a  reputable  lawyer,  of  large 
business  experience,  evidently  had  the  general  charge  of  her  affairs,  and  was 
frequently  at  Jackson,  making  incfuiries,  and  could  nob  very  well  avoid  see- 
ing what  was  being  done  upon  the  premises  by  the  coniplaiuants  in  the  cross- 
bill. Both  Lathrop  and  McNaughton  were  old,  intimate,  and  trusted  friends 
of  the  Morgans,  and  Gibson  and  Bennett  were  not  obscure  men  in  the  city  of 
Jackson.  These  were  all  complainant's  trusted  agents,  and  who  were  cog- 
nizant of  all  that  was  being  done  by  the  railroad  companies,  and  participated 
in  nearly  all  the  business  in  which  Mrs.  Morgan  was  interested.  She  there- 
fore has  no  bona  fide  rights  in  the  premises  arising  from  any  want  of  knowl- 
edge or  notice,  either  express  or  iiecessarily  implieil,  to  be  guarded  or  pro- 
tected. McNaughton,  as  director  and  principal  manager  of  the  Air  Line 
Railroad  Company,  could  not  purchase  land  of  himself  for  the  company.  The 
Michigan  Central  Railroad  Company  took  the  Air  Line  Company's  property 
and  rights  as  it  found  them.  The  contract  described  the  right-of-way  lands 
used  and  intended  to  be  used  by  the  Air  Line  Company,  and  which  it  trans- 
ferred to  the  Michigan  Central  Company,  or  such  interest  tiierein  as  it  had. 
These  rights  of  way  the  Michigan  Central  Company  took  possession  of  and 
have  used,  or  have  the  right  to  use,  as  it  claims,  under  their  rights  acquired 
from  the  Air  Line  Company,  and  also  under  a  license  derived  from  the  owner 
of  tlie  fee  thereof.  And  to  such  use  as  has  been  made  thereof  by  either  of 
the  companies  no  objections  seem  ever  to  have  been  made  by  Mi-s.  Morgan, 
or  by  the  owners  of  the  fee,  other  than  such  as  is  contiiined  in  the  original 
bill  of  complaint  in  this  cause.  Nothing  seems  yet  to  have  been  paid  by  either 
company  for  the  said  rights  of  way,  or  the  use  they  have  made  tliereof.  Jus- 
tice requires  that  a  reasonable  compensation  should  be  made  therefor.  Tlie 
complainant  now  owns,  under  the  assignment  made  to  her,  whatever  inter- 
est, legal  or  equitable,  Lathrop  and  McNaughton  obtained  under  the  contracts 
for  ri^ht-of-way  lands,  and  Mrs.  McNaughton  the  reversionaiy  interests  in 
the  fee,  if  any,  to  the  same,  and  to  the  pump  lands,  subject,  however,  to  the 
mortgage  interest  of  Mrs.  Morgan. 

The  Central  Company  have  made  large  and  valuable  improvements  upon 
the  premises  mentioned,  under  their  license  claimed,  and  their  equitable 
rights  therein,  with  the  full  knowledge  and  (so  far  as  the  record  shows)  as- 
sent of  the  owners  of  the  fee  and  mortgage.  And  we  think,  under  all  the 
circumstances,  equity  and  justice  require  that  the  Michigan  Central  Railroad 
Company  should  pay  to  the  complainant,  Mrs.  Morgan,  as  full  compensation, 
in  addition  to  what  has  already  been  paid,  for  the  said  right-of-way  lands  and 
the  pump-house  lots,  and  for  the  use  heretofore  made  thereof,  the  sum  of 
$4,000  within  90  days  from  the  first  day  of  December  next,  and  that  upon 
such  payment  or  tender  thereof  being  made,  the  complainant,  Lucy  W.  S. 
Morgan,  and  the  defendant  Mary  A.  McNaughton  make,  execute,  and  de- 
hver  to  the  Michigan  Central  Riiilroad  Company  a  conveyance  of  the  land 
described  in  the  said  right-of-way  contracts  and  the  said  pump-house  lots,  free 
from  all  liens  except  those  of  the  Michigan  Central  Railroad  Company,  and 
that  Mrs.  Morgan  deliver  up  said  right-of-way  contracts  to  be  canceled,  and 
that  said  $4,000  thus  paid  to  Airs.  Morgan  be  applied  to  the  payment  of  her 
said  bond  and  mortgage,  and  that  the  decree  at  the  circuit  should  bo  moditied 
accordingly. 

This  is  not  a  proper  case  in  which  to  try  the  validity  of  the  conveyances  of 
the  park  lands  to  Lathrop  and  McNaughton,  or  to  the  city  of  Jackson,  or  that 
of  the  city  of  Jackson  to  the  railroad  company.  The  lien  which  complainant 
claims  does  not  necessarily  involve  the  title  of  the  railroad  company  to  these 
lands.  The  release  complainant  was  paid  for,  to  the  extent  of  the  value  of  the 
property  released,  and  for  which  complainant's  agents  received  the  money, 
should  be  applied  upon  the  mortgage.  No  objection  was  made  by  the  party 
owning  the  reversionary  interest  in  these  lands  (If  any)  to  making  a  change 
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in  the  use  of  the  ground  from  a  public  park  to  railroad  or  depot  grounds; 
neither  does  the  record  show  any  objection  made  on  the  part  of  complainant 
to  such  change  being  made;  neither  does  it  appear  that  its  use  as  depot  or 
railroad  grounds,  or  for  other  railroad  purposes,  would  at  any  time  lessen  the 
value  of  adjoining  property,  nor  that  any  of  complainant^s  interests  have  suf- 
fered from  the  contemplated  change.  It  does  not  appear  that  the  complain- 
ant, or  any  of  her  agents,  ever  intimated,  until  the  filing  of  her  bill,  that  she 
should  insist  upon  a  forfeiture  for  any  cause,  or  upon  a  revival  of  her  lien 
under  the  mortgage,  if  the  character  of  the  use  of  the  park  lands  was  changed 
to  that  for  said  railroad  purposes ;  but,  on  the  contrary,  it  appeara  that  several  of 
her  agents  at  Jackson,  if  not  all,  greatly  interested  themselves  in  trying  to 
secure  such  a  change,  and  I  think  it  is  very  doubtful  whether  such  a  result, 
in  case  of  a  change  in  the  use  of  the  gi*ounds,  was  ever  thought  of  or  contem- 
plated by  complainant  when  the  release  of  her  mortgage  upon  the  park  lands 
was  executed.  CerUinly  the  language  of  the  release  itself  could  not  be  held 
to  furnish  any  grounds  for  such  a  suggestion.  There  is  also  much  doubt 
whether  such  a  construction  as  is  claimed  comes  within  the  letter  or  spirit  of 
the  release,  or  the  dealings  of  the  parties,  and  there  would  be  no  equity  in  giv- 
ing it  such  effect  at  this  late  day. 

We  do  not  think  the  park  lands  can,  under  the  circumstances  and  testimony 
In  the  case,  be  again  subjected  to  the  lien  of  the  complainant's  mortgage.  A 
recomputation  must  be  made  in  the  case,  and  the  decree  at  the  circuit  must 
be  modified  and  entered  anew,  in  accordance  with  the  views  herein  expressed. 

(The  other  justices  concurred  in  the  result.) 

As  to  knowledge  of  agent  being  notice  to  principal,  see  Huff  v.  Farwell,  post,  252,  and 
note,  255. 

Beard  and  others  v.  Burdell  Town  Clerk. 

Filed  October,  1886. 

Public  Works— Letting — Sealed  Bids— Odtsidkr. 

Where  the  statute  requires  scaled  proposals  for  public  work  to  be  done,  highway 
commissioners  have  no  authority  to  let  jobs  to  persons  who  did  not  make  such  pro- 
posi^ls,  and  subsequently  to  the  opening  of  the  bids. 

Motion  for  order  to  show  cause. 

The  highway  commissioner  of  Burdell  township  gave  notice  that  he  would 
receive  sealed  proposals  for  the  building  of  a  bridge,  and  several  bids  were 
sent  in,  ranging  from  8387  to  81,000.  The  lowest  bidder  was  not  present 
when  the  bids  were  opened,  and  the  commissioner,  in  announcing  that  he 
should  award  the  job  to  him,  added  that  if  he  did  not  give  the  necessary  se- 
curity he  should  accept  the  next  higher  bid.  The  lowest  bidder,  whose  name 
was  Elza  Coon,  refused  to  give  security,  and  the  next  higher  bidder  agreed 
with  relators  that  if  the  commissioner  approved  they  might  take  the  job  off 
his  hands.  The  commissioner  consented,  and  contracted  with  relators,  who 
gave  satisfactory  bond  and  did  the  work  under  the  eye  of  different  members 
of  the  township  board,  who  frequently  visited  the  place  where  it  was  going 
on  and  made  no  objections.  When  the  bridge  was  finished,  the  commissioner 
accepted  it,  and  drew  an  order  on  the  township  treasurer  in  payment;  but  the 
clerk,  although  he  reported  the  amount  of  the  contract  price  to  the  super- 
visor as  money  to  be  raised  by  tax,  and  the  board  of  supervisors  authorized  the 
amount  to  be  spread  on  the  tax-roll,  refused  to  countersign  the  commissioner's 
order,  on  the  ground  that  the  contract  was  void  in  not  being  executed  by  a  reg- 
ular bidder.  Belators  seek  to  compel  the  clerk  by  mandamus  to  countersign 
the  order. 

C.  M,  Beardsley  and  H,  A.  Chanept  for  relators,  cited  How.  St.  gS  1379» 
1380,  1414,  1415. 
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The  Court  refused  the  order  asked  for.  The  highway  commissioner  has 
no  authority  to  let  jobs  for  which  the  statutes  require  sealed  proposals  to  per- 
sons who  did  not  make  such  proposals,  and  at  a  time  subsequent  to  the  open- 
ing of  the  bids.  Hannah  v.  iife,  27  Mich.  172;  Mackenzie  v.  Baraga  Tp, 
Treasurer,  39  Mich.  554. 


Clink  t>.  Muskegon  Circuit  Judge. 
Filed  October  27,  1885. 

1.  Flkadiko  and  Practice— Special  Bail  —  Expi&ation  of  Time  ow  Suwdat — May 

File  on  Monday. 

When  the  20  days  allowed  for  putting  in  special  bail  fietlls  on  Sunday,  the  parties 
may  tile  same  on  Monday. 

2.  Same— Recoonxzance— Acknowledgment  befobb  Notary — Invalid. 

To  make  a  good  recognizance  or  obligation  of  record,  the  form  prescribed  must 
be  pursued,  and  cannot  be  acknowledged  before  any  other  persons  than  those  ap- 
pointed by  statute. 

Mandamus, 

Stephen  If.  Clink,  in  pro,  per.,  for  relator.    F.  W.  Cook,  for  respondent. 

By  the  Coubt.  The  relator  was  arrested  on  a  capias  ad  respondendum 
on  or  about  the  fifth  day  of  May,  1885,  at  the  suit  of  F.  W.  Cook,  and  gave 
bail  to  the  sheriff  of  Muskegon  county.  The  writ  was  returnable  on  the 
eighteenth  day  of  May.  The  20  days  after  the  return-day  of  the  writ  ex- 
pired on  Sunday,  the  seventh  day  of  June.  The  relator,  assuming  that  he 
had  tlie  whole  of  Monday,  the  8th,  in  which  to  put  in  special  bail,  filed  on 
that  day  a  paper  in  the  statutory  form  of  a  recognizance,  taken  and  acknowl- 
edged before  a  notary  public  of  Muskegon  county.  The  plaintiff  in  the  suit, 
assuming  that  where  the  twentieth  day  of  the  writ  expires  on  Sunday  the 
defendant  was  required  to  put  in  his  recognizance  of  bail  as  early  as  the  Sat- 
urday preceding,  proceeded  on  Monday  to  enter  the  defendant's  default  for 
want  of  appearance,  and  took  an  assignment  of  the  bail-bond  to  the  sheriff, 
and  upon  the  same  day  commenced  suit  thereon;  and  afterwards  moved  the 
court  to  strike  the  paper  writing,  purporting  to  be  a  recognizance  of  special 
bail  filed  by  the  relator,  from  the  files,  for  the  following  reasons:  (1)  Because 
it  was  not  executed  and  filed  within  20  days  after  the  return-duy  of  the 
writ.  (2)  Before  it  was  filed,  plaintiff  had  taken  an  assignment  of  the  bond 
to  the  sheriff  and  commenced  suit  thereon.  ^3)  It  wsis  not  taken  and  ac- 
knowledged before  any  officer  or  person  authorized  by  the  laws  of  this  state 
or  rules  of  this  court  to  take  acknowledgments  of  recognizance  of  special 
bail.  (4)  It  was  void,  and  filed  without  authority.  The  court  granted  the 
motion,  and  the  paper  was  stricken  from  tiie  files.  The  relator  applies  to  this 
court  for  a  mandamus  to  compel  the  circuit  judge  to  reverse  his  action  and 
restore  the  paper  to  the  files,  for  the  re«asons  (1)  that  it  was  filed  in  the  lime 
prescribed  by  the  rules  and  practice  of  the  court;  and  (2)  if  so,  the  motion 
to  strike  from  the  files  was  not  the  proper  remedy,  but  the  plaintiff  should 
have  excepted  to  the  sufilciency  of  the  bail. 

The  first  question  presented  is  whether,  under  the  rules  and  practice  of  the 
court,  the  defendant  had  the  following  Monday  to  put  in  bail  where  the  20 
days  after  the  return-day  of  the  writ  expires  on  Sunday.  The  statute  does 
not,  in  express  terms,  limit  the  time  in  which  the  special  bail  is  to  be  put  in 
to  20  days  after  the  return-day  of  the  writ.  It  prescribes  that  the  defendant 
shall  be  entitled  to  be  discharged  from  arrest  on  executing  a  bond  to  the  sheriff, 
or  otficer  making  the  same,  conditioned  that  the  defendant  will  appear  in  the 
action  by  putting  in  special  bail  within  20  days  after  the  return-day  specified 
in  the  writ,*  and  perfecting  such  bail  according  to  the  rules  and  practice  of  the 
court.  We  are  not  aware  that  this  precise  question  has  been  passed  upon  by 
the  courts  of  the  state  of  Kew  York,  from  which  our  statute,  in  this  respect, 
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was  adopted ;  and  it  is  the  first  time  it  has  been  presented  to  this  court.  Look- 
ing at  the  object  which  is  sought  to  be  accomplished  by  the  statute,  and  prac- 
tice in  suits  instituted  by  capias,  we  think  the  strict  construction  which  would 
be  required  if  the  statute,  in  terms,  required  the  act  to  be  done  in  20  days 
should  not  be  applied.  The  rules  of  practice  provide  that  when  the  time  within 
which  the  act  to  be  done  expires  on  Sunday,  the  party  shall  have  the  succeetl- 
ing  day  to  perform  the  act.  We  think  this  rule  applias  to  the  case  before  us. 
AVere  there  any  doubt  upon  the  question,  such  construction  should  be  given 
as  would  prevent  a  forfeiture.    This  is  the  settled  rule  in  analogous  cases. 

It  follows  that  the  defendant  in  the  suit  was  entitled  to  the  whole  of  Mon- 
day, the  eighth  day  of  June,  in  which  to  put  in  special  bail  before  his  default 
could  be  taken ;  and  that  the  assignment  of  the  bail-bond  given  to  the  sheriff 
was  premature,  and  the  action  commenced  thereon  before  the  time  for  put- 
ting in  sp<^cial  bail  had  expired,  cannot  be  maintained. 

The  paper  writing  filed  by  the  relator  on  the  eighth  day  of  June  with  the 
clerk  is  not  a  recognizance,  and  was  rightly  stricken  from  the  files  by  the  cir- 
cuit judge.  "To  make  a  good  recognizance  or  obligation  of  record  the  form 
prescribed  must  be  pursued;  therefore  they  may  not  be  acknowledged  before 
any  other  person  besides  the  persons  appointed  by  the  statutes,  and  the  sub- 
stantial forms  of  the  statute  are  to  be  observed."  Bacon's  Case,  2  Dyer, 
220;  Hall  v.  Winck/eild,  Hob.  195;  Toml.  Law  Diet.  tit.  "Recognizance." 
Tliis  is  apparent  also  from  the  signification  of  the  word;  it  being  an  obliga- 
tion of  record  entered  into  before  a  court  or  officer  dtlly  authorized  for  that 
purpose.  The  statute  requires  that  a  recognizance  of  special  bail  may  be 
taken  before  any  justice  of  the  supreme  court,  or  any  circuit  judge,  circuit 
court  couunissioner,  clerk  of  any  court  of  record.  Notaries  public  are  not 
autliorized  to  take  such  recognizance.  A  paper  writing  in  the  form  pre- 
scribed lor  special  bail  taken  before  a  notary  public  is  of  no  binding  force 
whatever.  It  is  not  merely  an  irregularity,  it  is  a  nullity;  and  the  proper 
remedy  on  the  part  of  the  plaintiff  is  a  motion  to  strike  from  the  files. 

As  there  has  been  no  default  properly  entered  in  this  case,  the  relator,  bet- 
ing the  defendant  in  the  suit,  may  still  appear  to  the  action  by  putting  in 
special  bail  and  perfecting  tlie  same  if  excepted  to.  The  default,  being  pr(>- 
maturely  entered,  maybe  disregarded.  The  relator  should,  if  he  desires,  be 
permitted  to  contest  the  plaintiff^s  cause  of  action  upon  the  merits,  and  no 
undue  h<iste  to  prevent  him  from  so  doing  will,  we  are  justified  in  presum- 
ing, be  ssinctioned  by  the  circuit  court  in  which  the  action  is  pending.  If 
the  relator  does  not  proceed  with  reasonable  promptness  to  appear  in  the 
cause,  he  will  lose  the  right  accorded  to  him  under  the  rules  and  practice  of 
the  court.  We  have  sufficiently  indicated  what  is  the  correct  practice  to  pur- 
sue under  the  circumstances  of  this  case,  and,  under  the  showing  made,  the 
mandamtts  will  be  denied,  without  costs. 


Jeffrey  and  others  v,  Hursh  and  others. 

Piled  October  23,  1885. 

1.  Real  Eotatb — Deed— Contempoban ecus  Instbumknts — Con3truction. 

Contemporaneous  InstnimentB  in  the  same  transaction  will  be  construed  together; 
and  the  fact  that  the  execution  and  delivery  of  one  precedes  that  of  the  other  by  a 
few  minutes  or  half  an  hour  will  not  destroy  their  contemporaneousness. 

2.  Samr— Sale — Bond  to  Reconvey— Defeasance. 

Where,  at  the  time  of  the  delivery  of  a  deed  absolute  on  its  face,  there  is  given  a 
bond  to  reconvey  same  land  on  the  payment  at  a  given  time  of  a  specified  amount 
of  money,  with  a  named  rate  of  interest,  this  covenent  is  a  defeasance. 
8.  Same— Deed— Bond — Effect. 

Where  a  deed  absolute  on  its  face  is  executed  and  delivered,  and  at  the  same 
time  there  is  executed  a  bond  to  reconvey  the  estate  upon  the  repayment  of  a  specified 
Bimi  of  money,  the  two  instruments  together  ooustitate  a  mortgage. 
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Error  to  Baj. 

Spauldintf  d-  Cranson  and  Hatch  cfe  Cooley,  for  plaintiffs.  Brown  <5  Lea- 
ton,  John  Atkinson,  A.  McDonell,  and  Fancher  ct  Dodds  Bros,,  for  appellants. 
Champlin,  J.  Plaintitfs.  as  heirs  at  law  of  John  Jetfrey,  dc^ceased.  brought 
ejectment  to  recover  possession  of  the  W.  J  of  the  N.  E.  J  of  section  22,  town- 
ship 14  X.,  range  4  E.,  in  Isabella  county.  Tliey  claim  title  in  fee.  On  tlio 
tenth  day  of  March,  1856,  John  M.  Ilursii,  now  deceiused,  acquirt»d  the  title 
in  fee-simple  to  the  land  in  question  by  patent  from  tiie  United  States,  and 
soiiietinie  afterwards  gave  a  ratu'tgage  thereon  to  one  Ganson.  and  anotiier 
to  John  J<»ffrey.  At  tliis  time  the  defendant  Elizabeth  Ilursli  was  the  wife 
of  John  Hursh,  the  mortgagor,  and  joined  witii  him  in  the  execution  of  the 
mortgages.  Afterwards,  and  on  the  twenty-ninth  day  of  March,  1671,  John 
^I.  Hursh,  by  warranty  deed,  conveyed  the  land  to  Wesley  Winters,  and  he 
on  the  same  day  conveyed  by  deed  the  land  to  the  defendant  Elizabeth  Ilnrsh. 
April  9,  18?2,  Elizabeth  Ilursh  executed  a  power  of  attorney  to  her  husb.md, 
John  M.  Hui-sh,  by  which  she  empowered  him  "to  sell  and  convey  all  lands 
tliat  I  am  possessed  of  in  the  counties  of  Clare  and  Isabella,  to  receive  pay- 
ments for  the  same  at  any  price  or  prices  that  to  my  said  attorney  may  seem 
meet  and  just,  and  to  execute  and  deliver  such  deed  or  deeds  of  conveyance 
in  my  name  as  may  be  necessary  to  convey  the  title  to  such  land  in  fee."  On 
the  twenty-third  day  of  November,  1872,  John  M.  Ilursh  executed  a  warranty 
deed  of  the  land  in  question,  together  with  about  560  acres  of  lands  belong- 
ing to  himself,  to  John  Jeffrey,  the  plaintiffs'  ancestor.  In  this  deed  he  pur- 
ported to  iict  for  himself  personally  and  as  the  attorney  in  fact  of  Elizabeth 
Hursh.  It  contains  a  covenant  that  the  premises  are  free  from  all  incum- 
brances, and  also  of  warranty  against  all  lawful  claims. 

The  defendants  claim  that  this  instrument  was  not  intended  as  an  absolute 
deed,  but  that  it  was  either  a  mortgage  or  a  conditional  sale;  and  in  e.ther 
case  is  void  as  to  the  land  of  Elizabeth  Ilursh,  for  the  re^ison  that  the  power 
of  attorney  from  her  to  John  M.  Hursh  did  not  authorize  him  to  make  either 
a  mortgage  or  conditional  sale  of  her  land.  The  evidence  adduced  in  support 
of  defendants*  claim  consisted  (1)  of  a  bond  bearing  the  same  date  as  the 
deed,  executed  by  Jeffrey  to  Jolm  M.  Hursh,  conditioned  that  he,  Jeffrey,  on 
the  receipt  of  S3,514.46,  being  the  same  amount  sis  the  consideration  named 
in  the  deed,  with  interest  thereon  at  the  rate  of  10  per  cent  from  that  date, 
to  be  paid  on  or  before  one  year  to  him  by  said  Hursh,  would  make,  execute, 
and  deliver  to  the  said  John  M.  Hursh,  his  heirs  or  ;issigns,or  to  whomsoever 
might  be  named  by  said  Hursh,  "a  good  and  sufficient  deed  of  conveyance  of 
such  interest  as  I  now  have  acquired  of  Siiid  Ilui-sh,  of  the  following  de- 
scribed lands  situated  in  Isabella  county  and  state  of  Michigan.**  [Here  fol- 
lows a  description  of  the  land  in  question,  arid  a  large  number  of  other  de- 
scriptions, containing  over  500  acres  in  all,  and  being  the  same  lands  described 
in  tiie  deed  and  no  others.  J  (2)  Of  the  testimony  of  witnesses  as  to  what  oc- 
curred at  the  time  the  papers  were  executed,  and  the  admission  of  Jeffrey; 
and  (3)  of  the  fact  that  Mrs.  Hursh  had  always  remained  in  the  possession  of 
the  land  in  question,  claiming  it  as  her  own,  and  paying  the  taxes  thereon, 
and  that  Jeffrey  never  interfered  with  the  possession  of  defendant  Hursh, 
and  never  sought  in  any  way  to  acquire  possession  thereof. 

John  M.  Hursh  and  John  Jeffrey  had  both  died  before  this  suit  was  com- 
menced. The  only  living  witness  who  has  testified  to  what  occurred  at  the 
time  tiie  papers  were  executed  is  William  E.  Winton.  He  was  the  attorney 
of  John  Jeffrey  in  his  life-time,  and  after  his  decease  he  was  the  attorney  of 
Mid.  Jeffrey,  who  was  appointed  administratrix  of  the  estate  of  John  Jeffrey, 
and  who  was  also  guardian  of  the  plaintiffs  in  this  suit.  He  hiid  assisted 
in  one  of  the  trials  of  this  case  at  the  circuit  and  addressed  the  jury  on 
behalf  of  the  plaintiffs.  He  was  judge  of  probate  of  Gratiot  county,  in  which 
the  estate  of  John  Jeffrey  was  administered,  and  was  exercising  that  office 
v.25N.w.,no.2— 12 
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at  the  time  the  papers  in  controversy  were  drawn.  John  Jeffrey  died  about 
a  year  and  a  half  after  the  deed  and  bond  were  executed.  After  Mrs.  Jeffrey 
was  appointed  administratrix,  Mr.  Winton,  acting  as  the  judge  of  probate 
and  her  legal  adviser,  at  a  time  when  the  occurrence  was  comparatively  re- 
cent, advised  Mrs.  Jeffrey  that  the  deed  in  question  was  not  in  fact  an  abso- 
lute deed,  but  a  mortgage,  and,  under  his  advice,  she  treated  it  as  a  mortgage, 
and  sold  and  assigned  it  as  such  to  one  Scriven,  who  brought  a  suit  to  fore- 
close it  as  a  mortgage.  She  also  treated  it  as  a  mortgage  security  in  her  ac- 
count of  the  estate  before  the  probate  court,  of  which  Winton  was  judge. 
After  an  interval  of  12  years  from  the  execution  of  the  deed  and  mortgage  in 
his  presence,  he  testifies  as  to  what  occurred  on  that  occasion  as  follows: 

"On  the  twenty-third  day  of  November,  1872,  Mr.  Jeffrey,  in  company  with 
John  M.  Hursh,  came  into  the  probate  office,  where  I  was  alone.  After  the 
introduction  of  Mr.  Hursh,  Mr.  Jeffrey  said  that  Mr.  Hursh  had  come  to  sell 
his  wife's  farm,  with  a  power  of  attorney,  and  wanted  me  to  examine  the 
power  of  attorney  and  see  if  it  was  sufficient  to  vest  him  with  such  power. 
I  examined  it,  and  told  Mr.  Jeffrey  that  1  thought  it  was  sufficient.  Then 
Mr.  Jeffrey  went  on  and  made  a  computation  of  the  amount  that  was  due  him 
on  the  mortgage,  and  perhaps  some  other  papers.  My  mind  is  not  clear 
enough  now  to  remember  how  many  papers  he  had,  but  he  had  a  mortgage, 
and  I  can  recollect  some  notes;  but  whether  there  were  any  more  notes  than 
were  secured  by  the  mortgage  I  cannot  state  positively,  and  the  amount  of  a 
mortgage  that  some  proceedings  had  been  taken  to  foreclose  that  was  a  lien 
on  this  same  land,  this  land  in  controversy.  Having  ascertained  the  amount 
that  was  due  Mr.  Jeffrey,  and  also  on  the  other  mortgage,  Mr.  Hursh  men- 
tioned a  certain  amount  of  money  over  and  above.  Mr.  Jeffrey  says  to  Mr. 
Hursh:  'That  eighty  is  not  worth  that  amount.'  The  amount  he  wanted, 
together  with  this,  amounted  to  over  three  thousand  dollars.  If  my  recollec- 
tion serves  me  right,  he  said  it  was  not  worth  that  money.  Question.  Who 
did?  Answer,  Mr.  Jeffrey.  Mr.  Hursh  says,  *  I  have  some  other  land  that  I 
will  put  in,  together  with  the  eighty  in  controversy,  that  will  satisfy  you  for 
the  amount  of  money  I  want.'  Mr.  Jeffrey  says:  « These  are  Indian  lands 
about  which  there  is  considerable  question  nowadays  about  their  title.  I 
don*t  consider  them  of  much  value.'  Mr.  Hursh  says,  *  I  will  put  in  enough 
so  I  think  you  will  feel  satisfied; '  and  he  put  in  the  amount  that  the  deed 
describes.  Q.  Did  Mr.  Hursh  make  any  remark  about  the  title  in  that  con- 
nection? A,  He  said  there  was  some  question  about  it;  but  he  thought  per- 
haps some  ot  them  might  be  good.  After  he  put  in  the  amount  of  land  he 
spoke  of,  it  seemed  to  meet  the  minds  of  both  parties.  I  then  drew  the  deed, 
describing  the  lands  as  set  forth  in  the  deed.  Q.  [Handing  the  witness  the 
instrument  from  Hursh  and  wife  to  Jeffrey,  hereinbefore  set  out.]  Is  that 
the  deed  you  drew  at  that  time?  A.  That  deed  is  in  my  handwriting.  I 
think  that  is  the  identical  deed.  I  drew  the  deed  and  counted  out  the  money. 
Mr.  Jeffrey  laid  down  the  money  to  see  if  it  was  correct.  I  counted  out  the 
money  for  Mr.  Hursh,  after  delivering  the  deed,  and  Mr.  Hursh  executed  it 
in  the  manner  in  which  it  shows  here  for  itself.  I  would  not  from  memoi-y 
know  who  was  the  other  witness  unless  I  saw  it  on  here.  He  was  a  man 
that  was  about  the  court-house.  He  was  probably  called  in  to  do  it,  for  I 
don't  remember  of  his  being  there,  but  he  signed  that.  Q,  What  was  the 
amount  of  the  claims  Jeffrey  had  against  Mr.  Hursh,  as  near  as  you  can  recol- 
lect? A.  It  is  a  matter  of  recollection.  I  have  the  impression  that  the  amount 
of  the  claim  ran  up  somewheres  perhaps  to  81,800;  might  go  over  and  might 
fall  short.     That  included  both  mortgages." 

The  witness  further  testified  that  the  amount  of  money  named  in  the  con- 
sideration of  the  deed  was  the  exact  amount  of  the  Ganson  mortgage,  the 
mortgage  due  Jeffrey,  and  the  money  he  got  over  and  above  those  mortgages 
at  the  time.    He  also  testified  as  follows: 
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"Question.  After  you  had  drawn  the  deed,  and  up  to  the  time  of  drawing 
the  deed,  was  there  anything  said  about  a  contract  or  bond  back?  Avswer, 
No,  sir.  Q,  Was  there  anything  said  about  it  till  after  the  execution  and  de- 
livery of  the  deed?  A,  No,  sir.  Q.  Was  there  anything  said  about  it  until 
after  tiie  payment  of  the  money  by  Jeffrey  to  him?  A,  No,  sir.  •  Q.  State 
just  what  next  occurred  after  tlie  money  was  paid  and  the  deed  delivered. 
A,  I  think  after  the  deed  was  drawn  and  the  money  was  delivered,  I  says, 
•  I  suppose  this  is  ready  for  delivering,'  and  shoved  the  deed  to  Mr.  Jeffrey 
and  the  money  to  Mr.  Hursh,  which  he  took,  and  Mr.  Jeffrey  the  deed.  Tlien 
I  turned  around  about  my  own  business,  while  they  visited  in  regard  to  Mr. 
Hursh 's  early  settlement  in  Isabella  county,  and  the  hard  times,  and  on  they 
talked  about  that  for  a  certain  time,  but  how  long  I  can't  telJ,  maybe  five 
minutes  and  maybe  half  an  hour;  just  what  time  was  consumed  I  can*t  rec- 
ollect, but  during  that  visit  Mr.  Jeffrey  says:  *Mr.  Hursh,  if  you  will  pay 
me  that  amount  of  money  within  one  year,  (the  amount  of  the  consideration,) 
with  ten  per  cent,  interest,  I  will  deed  this  land  to  you.*  I  says  then,  *If  you 
want  to  do  tliat  I  will  put  that  in  writing.'  Mr.  Hursh  iiiade  no  reply.  Mr. 
Jeffrey  says:  *Very  well,  I  will  do  that.*  I  at  once,  with  no  further  sug- 
gestion, drew  that  writing,  whatever  it  is." 

The  witness  testifies  tliat  he  then,  without  further  directions,  drew  up  the 
bond  from  Jeffrey  to  Hursh,  and  Jeffrey  signed  it,  and  aftetit  was  signed 
the  witness  either  handed  it  to  Hursh  or  to  Jeffrey  and  he  to  Hursh,  who 
took  it  and  carried  it  away.  On  further  examination  by  defendants*  coun- 
sel, the  following  testimony  was  elicited: 

^Question,  Was  there  anything  said  about  possession  at  the  time?  Ansioer. 
I  don't  think  there  was.  Q.  When  did  you  come  to  understand  it  as  a  mort- 
gage? A,  I  understood  that  at  the  time.  Q.  Did  you  get  any  further  in- 
formation on  the  subject  by  the  time  you  drew  the  mortgage?  A.  No,  sir. 
Q.  You  continue  to  be  attorney  for  Mr.  Jeffrey  and  his  estate?  A,  Yes,  sir. 
Q.  When  you  drew  the  assignment  to  Scriven,  you  drew  it  as  the  assignment 
of  a  mortgage?  A,  Yes,  sir.  Q.  You  had  no  additional  information?  A, 
No,  sir.  Q,  You  drew  it  of  your  own  knowledge  of  the  first  transaction  ?  A. 
Yes,  sir." 

On  cross-examination  he  testified  that  he  was  induced  to  think  the  trans- 
<nction  was  a  mortgage,  because  he  knew  there  was  a  paper  given  back;  and, 
without  looking  it  up  to  see  what  the  force  of  defeasance  was,  it  occurred  to 
liim  that  a  paper  given  back  in  that  shape  was  a  defeasance.  That  about 
four  years  afterwards  the  thought  crossed  his  mind  that  the  paper  given  back 
did  not  amount  to  a  defeasance,  and,  upon  examination  of  the  law,  became 
satisfied  that  it  did  not. 

From  this  testimony  it  is  claimed,  on  the  part  of  plaintiff,  that  the  bond 
executed  by  Jeffrey  to  Hursh  cannot  operate  as  a  defeasance,  for  two  rea- 
sons: (1)  Because  the  giving  of  the  bond  was  subsequent  and  independent 
of  the  execution  of  the  deed;  and  (2)  because,  so  far  as  the  lands  in  dispute 
are  concerned,  the  bond  claimed  to  be  a  defeasance  was  given,  not  to  the 
grantor  of  the  deed,  but  to  John  M.  Hursh,  a  third  person. 

The  first  ground  is  untenable.  The  deed  and  bond  were  contemporaneous, 
and  constituted  one  entire  transaction;  and  as  such  must  be  construed  to- 
getlier  as  one  instrument.  An  interval  of  five  minutes  or  half  an  hour  is  not 
of  itself  sufficient  to  make  them  independent  transactions.  It  is  a  question 
of  intent  whether  the  deed  in  question  was  in  fact  a  mortgage,  and  such  in- 
tent is  to  be  gathered  from  the  instruments  executed,  and  from  the  facts  and 
circumstances  attending  and  surrounding  the  transaction,  as  well  as  from  all 
other  testimony  bearing  upon  the  question.  As  already  remarked,  these  in- 
struments bear  the  same  date  and  embrace  the  same  subject-matter.  The 
land  assumed  to  be  conveyed  absolutely  by  deed  is  contained  in  the  bond 
agreeing  to  convey  to  Hursh.    Taken  together  they  contain  strong  intrinsic 
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evidence  of  being  contemporaneous  and  parts  of  the  same  transaction,  and  ex- 
clude the  idea  that  they  are  two  independent  and  separate  transactions.  The 
language  of  the  bond  is  that  upon  receipt  of  83,514.46,  to  be  paid  by  Hursh.  he, 
Jeffrey,  will  make,  execute,  and  deliver  to  Hursh  a  "good  and  sufficient  deed 
of  couveyence  of  such  interest  cut  I  now  have  acquired  of  said  Hurat  of  the 
following  described  lands,"  etc.  The  proper  meaning  of  tlie  word  "now,"  iis 
used  in  the  above  sentence  which  I  have  italicized,  is  "at  the  present  time;'' 
and  both  instruments  bearing  the  same  date,  the  language  used  stamps  tiiem 
as  one  transaction,  and  parol  evidence  would  not  be  admissible  to  vary  or 
contradict  the  writing. 

Tliere  is  no  evidence  in  the  case  that  contradicts  the  fact  expressed  in  the 
bond  that  tlie  two  instruments  are  simultaneous.  According  to  Winton's  tes- 
timony one  immediately  followed  the  other  in  proper  order.  The  bond  was 
of  Jis  high  order  as  the  deed.  It  was  under  seal  amd  executed  in  tiie  presence 
of  the  same  witnesses  wlio  witnessed  the  execution  of  the  deed.  Mr.  Winton 
states  that  he  does  not  know  what  talk  or  arrangement  had  been  made  by  Jef- 
frey and  Hursh  bofbre  they  came  to  his  office.  Evidently  tlie  terms  of  tlieir 
agreement  ha»I  been  arranged  before  going  to  Winton  to  have  the  papera 
drawn,  as  sc;ircely  any  negotiation  was  had  in  his  hearing.  It  appears  thai 
Hui-sh  had  staid  the  night  previous  at  Mr.  Jeffrey's  house,  which  lends  prob- 
ability to  the  inclusion  that  their  bargain  was  arranged  there.  If  not,  how 
does  it  appear  tliat  Jetfrey  knew  all  about  the  nature  of  the  title  to  the  addi- 
tional lands  which  Hursh  proposed  to  satisfy  him  with  for  the  amount  of 
money  wanted?  Notliing  was  said  by  Hursh  in  Winton's  presence  about  his 
otiier  lands,  or  the  nature  of  his  title  thereto,  and  yet  when  he  proposed  to 
put  in  other  lands,  Mr.  Jeffrey  said  at  once,  "These  are  Indian  lands,"  etc. 

The  second  ground  is  equally  untenable.  With  the  exception  of  the  80 
acres  belonging  to  Mrs.  Hursli,  the  lands  conveyed  by  the  deed  belonged 
to  John  M.  Hursh,  and  these,  as  before  stated,  amounted  to  over  500  acres. 
If  the  deed  was  intended  as  a  security,  there  can  be  no  doubt  that,  as  to 
these  lands,  the  bond  to  reconvey  given  at  the  same  time  would  constitute 
a  defeasance,  and  the  instruments  together  would  constitute  a  moitga^e  of 
the  lands  belonging  to  Hursh.  The  grantor  of  these  lands  would  be  the  party 
to  whom  the  reconveyance  was  to  be  made,  and,  within  all  the  decisions,  the 
bond,  so  far  as  it  embraced  the  lands  conveyed  by  Mr.  Hursh,  would  be  a  de- 
feasance. Can  it  be  that,  by  embracing  in  the  same  deed  land  belonging  to 
Mrs.  Hursh  and  taking  the  bond  to  reconvey  all  of  the  land  to  him,  tlie  in- 
strument  is  deprived  of  its  character  as  a  defeasance.  I  think  not.  It  would 
still  be  a  defeasance  at  law  as  to  the  lands  of  Mr.  Hursh,  and  also  in  equity 
SIS  to  the  land  of  Mrs.  Hursh.  1  Jones,  Mortg.  §  241,  and  cases  cited  in  note 
3.  Nor  does  this  view  militate  against  the  opinion  expressed  by  this  court 
in  42  Mich.  563,  and  4  N.  W.  liep.  303.  The  record  upon  which  that  decision 
wa<«  rendered  did  not  disclose  tlie  fact  that  any  of  the  land  embraced  in  the 
deed  belonged  to  Jolm  M.  Hursh.  So  far  as  appeared,  the  lands  conveyed 
were  the  lands  of  Mrs.  Hursh,  and  the  bond,  as  disclosed  by  that  record, 
bound  Jeffreys  to  convey  to  Mr.  Hursh.  It  was  claimed  that  under  such 
facts  the  bond  operated  as  a  defeasance;  but  this  court  held  that  under  such 
circumstances  the  bond,  running  to  the  husband  and  attorney  in  fact  of  the 
grantor,  was  not  a  defeasance,  and  that  parol  evidence  was  necessary  to  stamp 
the  arrangement  as  a  mortgage  transaction. 

Here  the  case  made  by  the  proofs  is  quite  different,  and  leads  to  a  dififerent 
conclusion.  The  undisputed  testimony  shows  that  Hursh  did  not  intend  to 
make  an  absolute  sale,  either  of  his  own  or  his  wife's  land.  His  offer  was  to 
convey  to  Jeffrey  his  wife's  land  to  pay  the  mortgage  debts  of  himself  to  Gan- 
son  and  to  Jeffrey,  and  to  obtain  from  Jeffrey  a  definite  sum  of  money  besides. 
Aside  from  the  deed,  there  is  no  evidence  whatever  that  it  was  intended  to  be 
an  absolute  sale.     The  testimony  of  Winton  as  to  what  transpired  in  his 
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presence  does  not  tend  to  prove  that  an  absolute  sale  was  intended,  but  that 
it  was  conveyed  as  a  security  for  the  indebtedness  of  Hui*sh,  and  for  money 
borrowed  at  that  time.  He  states  that  Hursh  mentioned  a  certain  amount 
of  money,  over  and  above  the  mortgages,  that  he  wanted,  and  that  Mr.  Jef- 
frey says,  "That  eighty  fs  not  worth  that  amount;"  and  Mr.  HursJi  said,  "Mr. 
Jeffrey,  I  liave  some  otiier  hind  tliat  I  will  put  in,  together  with  the  eiglity 
in  controversy,  tliat  will  satisfy  you  for  the  amount  of  money  I  want."  .Mr. 
Jeffrey  says:  "Tiiese  are  Indian  lands,  about  which  there  is  considerable 
question  nowadays  about  their  title.  I  don't  consider  them  of  much  value." 
Mr.  Hursh  says,  "I  will  put  in  enough  so  I  think  you  will  feel  satislied;"  and, 
the  witness  says  he  put  in  the  amount  that  the  deed  describes.  This  is  not 
the  language  which  would  be  used  upon  a  purchjise  and  sale  of  over  500 
acres  or  land.  It  is  inconsistent  with  sucli  a  transaction,  but  is  consistent 
with  a  mortgage  security  in  which  the  mortgagor  puts  in  security  ui»til  the 
lender  feels  satisfied.  The  question  is  put  at  rest  when,  at  the  same  time,  the 
lender  executes  an  agreement  to  reconvey  the  premises  upon  repayment  of 
the  exact  amount  loaned. 

But  the  evidence  that  the  transaction  was  a  mortgage  does  not  rest  here. 
Joel  Drake  testified  that,  a  short  time  before  Mr.  Jeffrey  died,  in  a  conversa- 
tion with  witness,  he  told  him  that  he  had  fixed  up  his  matters  with  John  M. 
Hursh;  tliat  he  had  taken  a  deed  as  security  for  theamount  Hursh  owed  him; 
th<it  witn(*ss  remarked  tliat  was  a  queer  way  to  take  a  deed  and  intend  it  as  a 
mortgage;  that  Mr.  Jeffrey  said  he  thought  it  was  all  right;  that  his  attorney 
Mr.  Winton  had  done  the  business  for  him,  and  he  thought  it  would  be  all 
right.  In  addition  to  this,  Mrs.  Hursh  remained  in  possession  of  the  land,  and 
John  M.  Hursh  paid  the  taxes  thereon  for  the  years  1872  and  1873,  and  de- 
fendants' counsel  offered,  and  should  have  been  allowed,  to  prove  that  he 
paid  the  taxes  for  1874  and  1875.  It  must  be  remembered,  also,  that  Mr.  Win- 
ton,  at  the  time  the  papers  were  drawn,  deriving  his  impressions  from  what 
occurreil  at  the  time,  understood  the  transaction  to  be  a  mortgage.  That  the 
deed  was  at  first  recorded  in  the  book  of  deeds  is  of  no  particular  significance. 
There  is  no  evidence  that  Mr.  Jeffrey  gave  any  instruction  to  the  register  to 
record  it  in  the  book  of  deeds,  and  it  was  the  duty  of  the  register  to  so  record 
it,  unless  instructed  to  the  contrary.  The  fact  being  establislied  that  the  deed 
in  question  was  a  mortgage,  it  follows  that  Mrs.  Hursh^s  lands  were  con- 
veyed without  authm-ity.  The  power  of  attorney  only  conferred  upon  Mr. 
Hursh  authority  to  sell,  and  it  did  not  authorize  him  to  mortgage  her  land. 
The  facts  proved  constituted  a  complete  defense  against  plaintitfs'  action. 

It  is  now  settled,  as  well  as  any  principle  of  law  can  be,  that  an  absolute 
deed,  with  a  bond  or  separate  defe<isance  or  agreement  executed  at  the  same 
time,  to  reconvey  the  tjstate  upon  payment  of  a  certain  sura  of  money,  con- 
stitute a  mortgage,  if  the  instruments  are  of  the  same  date,  or  are  executed 
and  delivered  at  the  same  time, and  as  one  transaction;  and  when  this  is  the 
case,  it  is  a  conclusion  of  law  tliat  they  constitute  a  legal  mortgage.  Wilson 
V.  Shoenbeiyer,  31  Fa.  St.  295;  lieit^nbauf/h  v.  Lndwick.  Id.  131. 

It  was  the  duly  of  the  court  so  to  declare  the  law  in  this  case,  and  he  should 
have  directed  a  verdict  for  the  defendant  in  accordance  with  their  first  re- 
quest to  charge.  As  this  disposes  of  the  case  upon  its  merits,  the  other  er- 
rors allegetl  need  not  be  noticed.  It  appears  phiin  to  us  that  a  new  trial  will 
be  of  no  avail  to  the  plaintiff,  yet  the  statute  confera  upon  him  the  right  of  a 
retrial  if  he  desires  one,  and  wo  therefore  reverse  the  judgment,  and  order 
a  new  trial.  The  defendants  are  entitled  to  a  judgment  here  for  the  costs  of 
both  courts. 

(The  other  justices  coucuned.) 
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Rhoades  v.  Chicago  &  G.  T.  Ry.  CJo. 

Filed  October  28,  1885. 

1.  TrTAT.— CONFLICTTING  TESTIMONY— POSITIVE  AND  NEGATIVE   EVIDENCE— JdRY  TO   Dk- 

TEKMINE. 

Wliere  there  is  a  conflict  of  testimony,  even  where  one  is  of  a  positive  and  tlie 
other  of  a  negative  character,  the  facts  must  be  determined  by  the  jury. 

2.  Railroad  Cbossino— Injury— Co ntbibutoby  Neqlioe.nce. 

A  person  is  required  to  use  reasonable  caution  and  care  at  all  times  in  approach- 
,       ing  a  railway  crossing ;  particularly  so  when  a  ''  fast  train  "  is  due  and  approaching  ; 
and  if  one  drives  his  team  perilously  near,  and  they  become  unmanageable  and  go 
.    \iy\ou  the  track  and  injury  result,  there  is  such  contributory  negligence  as  will  pre- 
vent recovery. 

Error  to  Cass. 

Edward  Bacon,  for  plaintiff  and  appellant  E,  W,  Meddaugh  and  H,  Geer^ 
for  defendant. 

CA3IPBELL,  J.  This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  who  was  killed  by  an  express  train  of  defendant  in  the 
afternoon  of  December  11,  1882,  at  a  cross-road  not  far  from  Edwardsbarg. 
The  deceased  had  been  at  Edwardsburg  with  a  buggy  drawn  by  a  horse  and  a 
mule,  and  was  returning  on  a  north  and  south  road,  which  crossed  the  rail- 
way at  a  somewliat  acute  angle,  when  a  train,  which  had  passed  Edwards- 
burg, and  was  going  southerly  towards  the  crossing,  struck  his  team  on  the 
crossing  and  killed  him  and  one  of  his  animals.  It  was  claimed  by  plaintiff 
that  the  train  did  not  give  the  proper  signals,  so  as  to  inform  him  of  its  com- 
ing, and  that,  when  he  was  near  the  crossing,  and  the  cars  were  rushing  up 
behind  him,  a  series  of  sudden  sharp  whistles  frightened  his  team,  and  made 
them  unmanageable,  so  that  they  ran  upon  the  track  in  spite  of  his  efforts  to 
liold  lliem.  The  defense  relied  on  lack  of  fault  or  neglect  in  the  defendant's 
servants,  and  on  the  negligence  of  the  deceJised. 

There  was  contradictory  testimony  concerning  the  statutory  signals,  some 
persons  swearing  that  they  were  given,  and  some  that  they  were  not.  Most 
of  the  latter  was,  of  course,  negative  testimony  to  the  effect  that  the  witnesses 
did  not  hear  the  signals.  One  witness  swore  that  he  saw  the  bell,  and  that 
it  was  not  moving.  The  fact  that  sudden  and  repeated  loud  whistles  were 
given,  and  frightened  the  animals  was  shown  by  testimony  which  was  posi- 
tive. We  cannot  hold,  as  we  were  asked  to  hold,  that  where  positive  proof 
is  met  by  negative  proof,  the  former  must  govern.  The  testimony,  if  it  con- 
flicts, must  go  to  the  jury,  unless  under  possible  peculiar  circumstances,  whicli 
do  not  usually  arise.  We  have  no  doubt  that,  upon  the  question  of  defendant's 
negligence,  these  were  facts  for  the  jury,  whatever  we  may  ourselves  think  of 
the  weight  of  testimony;  and  if  that  were  the  only  issue,  we  should  feel  bound 
to  liold  that  the  court  below  erred  in  taking  the  case  from  the  jury  and  or- 
dering a  verdict  for  the  defendant. 

But  upon  the  question  of  contributory  negligence  there  is  such  positive  tes- 
timony given  by  the  plaintiff's  own  witnesses  as  to  leave  no  room  for  dis- 
pute. It  appeared  from  the  testimony  that  the  train  in  question  was  not  u 
stray  or  irregular  one,  but  a  fast  train  that  might  fairly  be  expected  at  the 
time  when  it  came. 

It  further  appeared  that  the  view  of  any  such  train  was  siibstantially  un- 
obstructed for  a  long  distance  along  the  road  on  which  deceased  was  travel- 
ing, so  that  by  turning  his  head  at  any  time  during  its  approach  he  must 
have  seen  it.  He  was  moving  along  at  an  easy  trot,  and  could  at  any  time 
until  he  neared  the  crossing  have  stopped.  He  was  not  a  stranger,  but  was 
familiar  with  the  road  and  the  surroundings.  The  testimony  for  plaintiff 
shows  that  he  kept  on  at  the  same  gait  until  he  reached  very  near  the  cross- 
ing, where  bis  animals  were  frightened  as  the  train  came  on  behind  them, 
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and  rushed  upon  the  railway.  There  is  no  testimony  that  he  paid  the  least 
attention  to  the  train,  or  looked  round  at  any  time  to  observe  whether  it  was 
coming.  On  the  other  hand,  it  was  shown  quite  clearly  that  he  could  not 
have  done  so. 

The  authorities  are  so  uniform  that  a  person  must  use  reasonable  caution 
in  approaching  a  railway  at  all  times,  and  especially  when  a  rapid  train  is 
due  or  approaching,  that  it  is  hardly  necessary  to  cite' them.  It  is  negligence 
to  approach  a  crossing  with  animals  so  nearly  as  to  involve  apparent  danger 
to  life.  A  train  going  at  the  rate  of  40  miles  an  hour  will  not  only  destroy 
anything  which  it  hits,  but  cd!mmon  experience  shows  that  it  creates  consid- 
erable danger,  by  its  sudden  passing,  of  startling  and  bewildering  both  persons 
and  animals  approaching  very  closely.  In  the  present  case  the  deceased  did 
not  actually  drive  his  team  upon  the  railway,  but  he  drove  it  so  near  tliat  he 
brought  it  into  imminent  danger  of  going  on  the  track  in  case  of  anything 
happening  to  frighten  them.  The  testimony  concerning  the  proximity  of 
the  train  when  the  last  whistles  were  sounded  shows  that  the  buggy  must 
have  come  very  close  to  the  crossing,  as  even  at  their  highest  speed  they  could 
not  have  reached  the  track  before  the  train  passed  unless  he  had  already 
driven  perilously  near.  There  is  a  brief  space  of  time  just  before  the  collision, 
when  plaiutiff*s  witnesses  did  not  apparently  see  him.  But  their  testimony 
covers  enough  time  to  leave  no  room  for  doubt  that  the  cause  of  the  mischief 
was  in  part,  if  not  chiefly,  his  voluntary  advance  into  danger.  The  account 
they  gave  of  hisjaction  and  appearance  during  his  ride  from  Edwardsburg 
seems  to  indicate  that  from  illness  or  some  other  cause  he  was  absent-minded 
and  probably  oblivious  of  the  surroundings,  which  appear  to  have  drawn  the 
attention  of  quite  a  number  of  persons  near  by.  He  was  seen  the  instant  be- 
fore the  fatal  accident  trying  to  hold  in  his  team,  but  they  were  then  just 
reaching  the  track,  when  the  mule  which  was  on  the  near  side  was  struck 
just  behind  the  shoulder,  and,  with  the  driver,  was  instantly  killed. 

Upon  a  careful  review  of  the  testimony  we  are  unable  to  see  that  the  cir- 
cuit judge  could  have  given  any  different  ruling  than  he  did  give,  and  the 
judgment  must  be  affirmed. 

Morse,  0.  J.,  and  Champlin,  J.,  concurred.  Sherwood,  J.,  concurs  in 
the  result. 

See,  as  to  iojary  at  crossings  and  the  question  of  negligence,  Williams  v.  Chicago,  M. 
A  St.  P.  Ry.  Ck).,  24  N.  W.  Rep.  422,  and  note,  423,  424. 


Carver  v,  Detroit?  &  S.  Plank-Road  Co. 
Filed  October  28,  1885. 

OOBPOBATIONS— NeGLTQENCIB — DeATH — DAMAGES — EVIDENCE. 

In  an  action  to  recover  against  a  plank-road  company  for  injuries  resulting  from 
negligence  to  keep  road  in  proper  repair  and  safe  condition,  where  there  is  evidence 
tending  to  show  such  negligence,  the  question  should  be  submitted  to  the  jury. 

Same — Chabteb — Unalterable — Police  Regulations. 

Where  the  charter  granted  to  a  plank-road  corporation  is  to  be  unalterable  for  a 
term  of  years,  it  is  yet  subject  to  such  police  regulations  as  may  be  necessary  to  pro- 
tect travelers  upon  its  road. 

Same — Contributory  J^egligence. 

Whether  the  injured  party  was  guilty  of  contributory  negligence  is  for  the  jury 
to  determine,  when  there  is  any  evidence  tending  to  show  that  he  used  due  care. 

Same — Reasonable  Care— Evidence. 

Direct  or  conclusive  proof  is  not  necessary  to  show  reasonable  care ;  it  may  be 
shown  by  circumstantial  evidence. 


Digitized  by 


Google 


184  THE  NORTHWESTERN  REPORTER.  [Micll. 

Error  to  Wayne. 

Parkier  dt  Burton,  for  plaintiflP.     C,  A.  Kent,  for  defendant. 

Sherwood,  J.  The  defendant  in  tbis  case  is  a  corporation  organized  un- 
der a  charter  and  the  general  plank-road  act  of  1848.  fcnee  Sess.  Laws  1848, 
p.  110;  How.  St.  914.  Its  road  is  constructed  on  the  highway  from  Detroit 
to  Saline.  This  highway  has  been  in  existence  and  used  more  than  40yeai-s, 
and  wiis  so  used  many  years  before  the  defendant's  plank-road  was  con- 
structed. A  part  of  defendant's  ron4  runs  along  and  near  the  bank  of  the 
"River  Rouge.  The  traveled  part  of  the  rojid  is  .here  about  25  feet  wide,  lying 
bptween  the  Michigan  Central  Railroad  track  and  the  south  bank  of  the  river, 
which  is  from  20  to  25  feet  high,  with  a  steep  descent  to  the  waters.  From 
the  center  of  the  road  to  the  edge  of  the  river  is  about  70  or  75  feet.  There  is 
no  fence  or  other  barrier  along  the  river  bank. 

The  husband  of  the  plaintilf  in  this  case  was  drowned  at  tbis  point  on  the 
evening  of  the  seventh  of  September,  1883.  The  evidence  in  the  case  tends 
to  sliow  tliat  he  was  returning  to  his  home  from  a  trip  to  Detroit  with  a  horse 
and  skeleton  buggy,  and  on  arriving  at  the  place  above  mentioned  his  horse 
became  frightened  and  unmanageable,  and  in  his  wild  and  excited  movements 
went  over  the  bank  into  the  river,  carrying  the  wagon  and  driver  with  him. 
Mr.  Carver  was  found  dead  in  the  river  next  morning,  and  the  horse  and 
wagon  were  taken  out  at  the  bank  opposite  uninjured.  Xo  person  saw  the 
occurrence  or  its  incidents  until  morning;  and  the  manner  of  Carver's  death 
is  shown  only  by  the  proof  of  his  condition  in  the  evening  before  he  reached  the 
fatal  spot,  and  the  indications  which  were  observed  at  the  time  the  body  was 
taken  from  the  river,  in  the  road,  and  upon  the  line  the  horse  took  down  the 
bank  to  the  water. 

The  plaintiff  was  duly  appointed  administratrix  of  the  estate  of  the  deceased, 
and  as  such  brings  this  suit  for  the  loss  she  has  sustained  in  the  death  of  her 
husband,  which,  as  she  alleges,  was  caused  through  the  negligence  and  careless- 
ness of  the  defendant  in  not  erecting  and  continuing  in  good  repair  a  suitable 
fence,  or  other  barrier,  between  the  river  bank  and  traveled  portion  of  the 
highway  to  prevent  accidents  and  injuries  of  the  kind  complained  of. 

The  evidence,  we  think,  tends  strongly  to  show  that  the  place  where  the 
accident  occurred  was  a  dangerous  one,  and  required  proper  attention  by  the 
parties  whose  duty  it  was  to  keep  the  highway  in  proper  repair  at  that  point; 
and  it  must  be  conceded,  I  apprehend,  that  the  obligation  to  make  safe  this 
public  way,  at  the  time  of  tiie  accident,  rested  upon  this  defendant.  It  as- 
sumed this  duty  when  it  accepted  its  franchise  and  constructed  its  road. 
Whether  or  not  the  company  was  negligent  in  the  discharge  of  that  duty  at 
the  place  where  the  injury  took  place,  and  that  in  consequence  of  such  neg- 
lect the  drowning  of  the  plaintiff's  husband  occurred,  without  fault  upon  his 
part,  were  the  questions  ti>  be  determinetf  in  the  case.  The  circuit  judge  held, 
under  the  testimony  given,  the  plaintiff  could  not  recover,  and  directed  a 
verdict  for  the  defendant.  We  are  unable  to  agree  with  the  learned  circuit 
judge  in  his  ruling,  and  are  all  of  opinion  the  case  should  have  been  given 
to  the  jury.  It  is  true,  the  evidence  was  largely  circumstantial;  but  it  ap- 
pears to  have  been  the  best  attainable,  and  the  inferences  and  conclusions  to 
be  drawn  therefrom  were  peculiarly  within  the  province  of  the  jury. 

Tiiere  is  no  question  but  that  the  accident  occurred  at  the  time  and  place 
alleged.  The  testimony  showed  the  situation  of  the  plank-road,  with  reference 
to  the  river,  its  bank,  and  the  declivity  where  the  horse  went  down.  The 
tendency  of  all  the  testimony  was  to  the  effect  tliat,in  consequence  of  the 
near  proximity  of  the  road  to  the  river,  the  place  was' a  dangerous  one,  and 
this  view  is  greatly  strengthened  by  the  fact  that  several  injuries  had  pre- 
viously occurred  there. 

It  is  not  necessary  in  this  case  to  consider  the  extent  of  the  duty  of  the  de- 
fendant, either  at  common  law  or  under  its  charter,  in  this  class  of  cases.    It 
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is  enough  that  under  the  general  statutes  of  this  state,  passed  in  1877,  it  was 
made  the  duty  of  the  defendant  to  erect  the  harrier  against  tlie  danger  wliich 
overtook  the  plaintiff's  husband  at  this  place,  therein  provided  for.  Laws 
1877.  pp.  135,  136,  §§  5,  7.^ 

It  is  claiined,  however,  that  this  statute  does  not  apply  to  the  defendant, 
inasmuch  as  its  charter  is  made  unalterable  for  a  period  of  30  years.  But  tiiis 
position  is  of  no  force,  even  thougli  the  defendant  may  luive  existed  1j  ss  than 
that  length  of  time.  All  charters  of  this  kind  must  be  regarded,  wlien  made, 
as  subject  to  all  such  future  police  regulations  as  may  be  enjicted  which  are 
reasonable  and  proper  for  the  protection  of  the  lives  and  health  of  the  people, 
and  the  prevention  of  injury  thereto,  and  this  statute  has  no  other  object  in 
view,  and  does  no  more. 

It  raises  a  legal  duty  on  the  part  of  the  company  if  it  did  not  exist  before, 
and  which  the  evidence  shows  the  defendant  has  failed  to  discharge.  It 
only  remains  now  to  consider,  was  the  plaintiff's  husband  negligent  on  the 
occasion  of  the  injury,  and,  if  so,  did  it  contribute  to  the  injury  which  oc- 
curred? Was  there  any  testimony  tending  to  show  that  fact?  The  evidence 
tended  to  show  Mr.  Carver  was  a  heiUthy,  strong  man;  was  returning  to  his 
home  at  a  reasonable  hour;  that  he  was  sober,  (for  we  must  take  the  plain- 
tiff's testimony  upon  this  subject;)  that  his  horse  was  gentle  and  kind,  and 
easily  managed;  that  he  was  accustomed  to  the  use  of  hoi*ses,  ami  skillful  in 
their  management;  and  that  the  tracks  of  the  animal  in  the  road,  and  upon 
the  river  bank,  bore  indications  of  excitement  and  trouble.  These  were  all 
significant  facts  bearing  upon  the  inquiries  involved  in  this  case.  What  care 
was  exercised  by  the  husband  of  the  plaintiff  On  the  occasion  of  that  fatal 
drive  as  he  approiiched  the  dangers  resulting  in  his  death,  on  that  dark  night, 
can  never  be  positively  known.  No  one  was  present  to  witness  the  efforts 
he  made,  or  the  skill  he  used,  in  trying  to  avoid  the  perils  from  which  he 
faileii  to  escape.  We  can  only  learn  them  from  the  circumstances  disclosed  in 
the  proofs,  and  which  were  sufficient  to  go  to  the  jury  upon  the  point  of  his 
contributory  negligence.  Teipel  v.  Hilsender/en,  44  Mich.  461;  S.C.  7  N.  W. 
Rep.  82.  The  responsibility  of  determining  whether  he  was  guilty  of  such 
negligence  as  would  defeat  the  plaintiff's  recovery  rested  with  the  jury  under 
the  evidence  given. 

Direct  or  conclusive  evidence  is  never  necessary  to  show  reasonable  care. 
If  the  circumstances  out  of  which  the  injury  or  act  complained  of  occurred 
tend  to  show  such  care,  the  question  is  for  the  jury,  and  it  must  be  a  very 
extraonlinary  case  that  will  justify  the  court  in  taking  it  from  them.  Hill' 
ingg  V.  Breinig,  45  Mich.  65;  S.  C.  7  N.  W.  liep.  '(22;  lirovJtr  v.  Edson,  47 
Mich.  91;  S.  C.  10  N.  W. Rep.  121;  Teipel  v.  Hilsendeijen,  supra;  Hasseneyer 
v.  MiehUjan  Cent,  R,  Co,,  48  Mich.  205;  S.  C.  12  X.  W.  Rep.  155. 

The  .strong  tendency  of  the  testimony  is  to  show  tlie  defendant  did  not  ex- 
ercise the  care  required  by  statute,  or  ordinary  prudence.  The  degree  of  care 
it  WHS  called  upon  to  observe  was  such  as  to  include  acts  of  omission  as  well  jus 
those  of  commission.  It  made  preventive  action  necessary.  When  the  danger 
is  such  as  to  imperil  human  safety,  the  care  required  should  be  such  as  may 
be  reasonably  regarded  as  enough  to  prevent  the  probability  of  mischief.  The 
jury  should  have  been  left  to  determine  what  care  was  extended  by  the  de- 
fendant, as  well  as  the  caution  exercised  by  the  plaintiff *s  husband,  under 

*Sec.  5.  It  shall  be  the  duty  of  the  coniniissioner  of  highways  in  each  township  bo 
s«e  that  all  dangerous  places  on  the  public  highways  in  iiis  townsliip  be  so  puarded  by 
asntticient  railing,  or  in  some  otiier  manner,  as  to  make  travel  upon  tlie  same  conven- 
ient and  !<afe  at  all  times. 

See.  7.  Every  conimisHioner  of  highways  neglecting  to  perform  any  of  the  duties  re- 
quired of  him  by  this  act  shall  >>e  punishei^l  by  tine  not  less  than  ten  nor  more  than 
one  hundred  dollars,  and  any  citizen  of  tin's  state  nitiv  prosecute  said  commissioner  of 
highways  in  the  name  of  the  township  where  the  defective  road  exists. 
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proper  instructions  from  the  court.    The  judgment  must  be  reserved  and  a 
new  trial  granted. 
(The  other  justices  concurred.) 


Chubb  v.  Bradley. 

Piled  October  28,  1885. 

Guardian  and  Wakd— Prooubing  of  Adoption— Transfer  of  Estate— Repubiajtios 
AND  Recovery. 

A  guardian  may,  when  the  best  interests  of  his  wards  require  it,  procure  such 
wards  to  be  adopted  by  proper  persons,  and,  as  an  inducement  to  tnis  end,  may 
transfer  to  them  all  the  estate  and  moneys  in  his  hands  belonging  to  such  wards; 
and  after  the  arrangement  has  been  per^cted,  and  entered  upon,  or  carried  out  in 
good  faith,  the  guardian  will  not  be  permitted  to  repudiate  the  arrangement  and  re- 
cover the  money. 

Error  to  Muskegon. 

Keating  <&  Dickerman,  for  plaintiff.    Maker  &  Felker^  for  appellant. 

Campbell,  J.  Plaintiff  was  in  1866  made  guardian  of  three  young  chil- 
dren of  Jonathan  Bonner,  deceased;  Emma,  the  youngest,  having  been  bora 
April  25,  18(35.  Their  only  estate  was  a  pension  of  a  small  amount,  and  cer- 
tain land  afterwards  sold  for  $2,000.  Their  mother  remai-ried  after  her  hus- 
band's death,  and  died  in  1867,  when  Emma  was  two  years  old,  and  her  brother 
Charles  was  six.  Upon  the  mother's  death  these  two  cliildren  had  to  be  looked 
after,  and  were  placed  in  defendant's  charge,  Emma  in  1868,  and  her  brother 
in  1870.  The  guardian  and  their  uncle  desired  to  have  defendant  and  his 
wife,  who  were  childless,  adopt  them.  Defendant  hesitated  about  it  on  ac- 
count of  his  small  means  at  that  time,  as  not  able  to  support  them.  It  was 
then  agreed,  as  the  testimony  shows,  that  defendant  should  have  their  prop- 
erty to  help  him  support  them.  Accordingly  the  pension  money  was  paid,  and 
the  land  was  also  subsequently  sold,  and  the  proceeds,  with  the  pension  money, 
left  in  his  hands.  He  brought  up  the  children,  and  the  testimony  indicates 
that  Emma  was  treated  very  generously,  and  furnished  with  such  an  educa- 
tion, and  such  clothing  and  ornaments,  musical  instrument,  the  use  of  horse 
and  carriage,  and  other  things  as  put  her  on  an  equality  with  other  young 
ladies,  and  were,  in  part  at  least,  such  as  defendant  could  not  well  have 
afforded  out  of  his  own  means. 

In  1882,  Emma,  being  about  17  years  old,  was  married  to  Fred.  2Sr.  Edie,  to 
whom  defendant  had  some  objection  from  his  having  been  employed  in  a 
business  he  did  not  approve.  Thereupon  she  attempted  to  have  her  husband 
appointed  her  guardian,  and  letters  seem  to  have  been  issued  to  him;  but 
'  apparently  Chubb  was  not  dischargeti.  She  cited  Chubb  to  render  his  ac- 
counts, which  he  did,  and  showed  the  money  paid  over  to  defendant.  An 
order  seems  to  have  been  made  charging  him  witli  the  amount  so  paid  over; 
but  as,  in  our  opinion,  it  could  have  no  bearing  on  this  controversy,  we  need 
not  regard  it.  Clmbb  then,  as  guardian,  brought  this  suit  (or  it  was  brought 
in  his  name)  to  recover  back  the  money,  as  still  belonging  to  the  estate,  and 
paid  over  and  kept  without  consideration,  although  there  had  been  a  formal 
discharge  given  for  it.  The  court  below  held  the  pension  money  properly  re- 
tained by  defendant,  but  gave  judgment  for  the  proceeds  of  the  lands. 

Some  questions  arose  early  in  the  trial  as  to  how  far  testimony  could  be  in- 
troduced to  sliow  that  the  guardianship  had  been  changed;  it  being  objected 
that  no  such  defense  was  pleaded.  The  court  below  shut  it  out.  If  we  rightly 
understand  the  record,  no  lawful  change  of  guardians  was  actually  made; 
but  if  it  had  been,  we  have  no  doubt  it  was  proper  to  show  it.  The  action 
was  on  behalf  of  the  guardian,  as  representing  the  estate,  for  money  had  and 
received,  and  anything  which  showed  an  absence  of  indebtedness  to  plaintiff 
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should  be  a  good  defense.'  We  see  no  occasion  for  a  plea;  but  had  it  become 
necessary,  it  would  have  been  unjust  not  to  permit  any  necessary  amend- 
ment 

As  we  view  the  record,  the  only  real  question  is  whether  Bradleyshould  re- 
pay any  or  all  of  the  money  received  by  him  as  the  proceeds  of  the  laud.  The 
court  below  held  that»  having  adopted  the  children,  defendant  was  compelled 
to  support  them  himself,  unless  there  was  an  agreement  made  prior  to  the 
adoption  and  as  a  consideration  for  it,  and  that  any  money  not  paid  under 
such  a  prior  arrangement  could  be  recovered  back.  The  charge  also  seems 
to  confine  the  amount  that  could  be  so  agreed  upon  to  the  pension  money 
and  the  rent  of  the  farm,  excluding,  the  proceeds  of  its  sale. 

There  is  no  rule  of  law,  in  our  judgment,  which  can  sustain  these  hold- 
ings. If  it  is  thought  reasonable  and  proper,  in  order  to  give  a  child  more 
advantages  than  the  income  of  the  estate  will  f  unish,  there  is  no  inflexible 
rule  which  will  prevent  resorting  to  the  use  of  the  principal,  and  it  may  be 
true  economy  and  duty  to  do  so.  Our  statutes  provide  that  the  body  of  a 
trust  fund  may,  in  proper  cases,  be  so  applied;  and  in  Gott  v.  Gulp,  45  Mich. 
265,  S.  G.  7  !N^.  W.  Rep.  767,  this  same  doctrine  was  applied  to  the  ward^s 
estate  in  the  hands  of  the  guardian.  If  children  have  property  separate  from 
that  of  parents,  natural  or  adopted,  although  it  may  fairly  be  expected  that 
the  parents  shaJl  bring  them  up  if  they  can,  at  their  own  expense,  in  con- 
formity with  their  means,  yet  it  would  be  entirely  unreasonable  to  refuse  to 
give  them  better  facilities  than  the  parents  themselves  could  afford,  if  parents 
and  guardians  should  think  it  advisable  for  them,  within  reasonable  limits. 
As  between  guardians  and  those  to  whom  they  pay  money  for  that  purpose, 
we  do  not  think  an  action  at  law  will  lie  to  recover  moneys  so  appropriated, 
and  no  authority  appears  to  support  it.  None  of  the  authorities  cited  support 
the  claim  that  a  guardian  can  repudiate  his  contracts  with  third  persons,  and 
get  back  money  actually  paid  over  for  lawful  purposes.  As  these  children 
-were  situated  there  can  be  no  doubt  it  was  desirable  to  have  them,  in  such 
tender  years,  placed  in  family  relations  with  kind  and  suitable  persons,  and  the 
appropriation  of  funds  for  that  purpose  cannot,  if  honestly  made,  be  recalled 
by  the  guardian.  We  are  not  called  on  to  consider  cases  of  fraud,  or  cases 
where  there  is  no  reasonable  relation  between  the  funds  and  the  support,  or 
how  far,  even  there,  an  action  at  law  would  lie.  In  the  pre^nt  case  there  was 
no  testimony  tending  to  indicate  that  the  arrangements  between  the  guardian 
and  the  defendant  were  improper  or  excessive,  and  so  far  as  the  facts  appear 
both  were  justified  in  their  conduct.  And  at  any  rate  there  was  nothing 
shown  which  virould  justify  this  action ;  and  the  questions  as  to  the  guardian*s 
.  own  liability,  if  they  arose  here,  which  they  did  not,  can  seldom  be  left  to  a 
jury. 

We  have  not  considered  the  minor  points  on  the  reception  of  testimony,  as 
they  could  not  be  material  in  any  proper  view  of  the  case.  The  judgment 
must  be  reversed  and  a  new  trial  granted,  although  we  can  hardly  conceive 
that  this  formal  order,  which  is  customary  on  exceptions,  can  be  of  any  use 
to  plaintiff. 

(The  other  justices  concurred.) 
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Van  Driexe  t>.  Van  Driele. 

Piled  October  28,  1885. 

Husband  and  Wife— Bill  foe  Divorce— Extreme  Cruelty— Sufficiewct. 

]3ill  for  divorce  considered,  and  hdd  that  the  demurrer  thereto  was  improperly 
sustained.  • 

Appeal  from  supeiior  court  of  Grand  Rapids. 

Stuart  &  8fjpeet,  for  complainant  and  appellant.  Blair,  Kingsley  cfe  Klein- 
hans,  for  defendant. 

aMoRSE,  C.  J.  Complainant  filed  her  bUl  in  the  circuit  court  for  the  county 
of  Kent  in  ciiancery,  praying  for  a  divorce  from  the  defendant  on  two  grounds: 
extreme  cruelty,  and  want  of  proper  maintenance.  Defendant  interposed  a 
demurrer,  for  the  reason  that  the  case  stated  in  complainant's  bill  did  not 
entitle  her  to  relief,  and  that  the  acts  set  forth  therein  did  not  in  law  con- 
stitute extreme  cruelty.  The  court  below  sustained  the  demurrer  and  dis- 
missed the  bill. 

We  shall  not  discuss  the  various  allegations  in  the  bill,  as  no  good  purpose 
w^ill  be  si'.rved  by  so  doing.  Some  of  them  are  vague,  shadowy,  and  unsat- 
isfactory, but  upon  the  whole  face  of  the  bill  enough  appears,  in  our  opinion, 
to  require  answer  and  explanation  by  defendant.  The  decree  of  the  circuit 
court  for  the  county  of  Kent  in  chancery  is  reversed,  and  defendant  must 
answer.  The  complainant  will  be  allowed  her  costs  in  this  court,  but  no  so- 
licitor's fee;  the  allowance  heretofore  made  being  deemed  under  the  circum- 
stances sufficient. 

(The  other  justices  concurred.) 


BuLEN  V.  Granger. 

Filed  October  28,  1885. 

1.  Trial— Witness— Cross-examination. 

Where  a  witness  is  called  and  testifies  to  the  execution  of  the  instrument  sued  on, 
the  defendants  ^hould  be  permitted  to  cross-examine  fully,  even  before  such  instru- 
ment is  admitted  in  evidence,  and  without  being  re<iuirea  to  make  such  person  de- 
fendant's own  witness  for  that  purpose. 

2.  Same — Rulings  on  Formkr  Trial — Statement  of,  by  Counsel — Error. 

It  is  error  to  permit  counsel  to  state,  in  the  hearing  of  the  jury,  what  Were  the 
rulings  on  a  particular  point  on  a  former  trial  of  the  cause. 

3.  Bills  and  Notes — Suit  on — Defense  of  Want  of  Consideration — EvrosircB. 

Where  the  action  is  founded  on  an  instrument  for  the  payment  of  money  given 
hy  the  hasband  to  his  wife,  and  a  want  of  consideration  is  set  up,  alleging  that  the 
circumstances  ot  the  giving  of  such  instrument  was  the  agreement  on  the  part  of  the 
wife  to  pay  certain  debts  of  the  husband,  alleging  that  she  had  failed  to  do  so,  the 
defeiuiant  should  be  permitted  to  sliow  that,  for  some  time  previous  to  the  execu- 
tion of  this  instrument,  he  had  allowed  his  wife  large  sums  of  money,  far  in  excess 
of  the  needs  of  the  household  and  herself;  because  from  this  fact  the  jury  I^iti- 
mately,  although  not  of  necessity,  infer  that  she  used  her  husband's  money  in  pay- 
ment of  his  debts. 

Error  to  Wayne. 

Grtffin  d:  Warner,  for  plaintiff.     Heni-y  M.  Cheet>er,  for  appelLint. 

Sherwood,  J.  The  plaintiff  in  this  ci\se  brought  suit  in  assumpsit  against 
the  defi^ndant  upon  an  instrument  which  he  ^ave  to  Millie  M.  Granger,  his 
former  wife,  and  which  is  as  follows:  "DETiioiT,  May  6,  1882.  Heceived 
of  Mrs.  Millie  M.  Granger,  ^475,  to  be  paid  when  store  number  20,  Monroe 
avenue,  is  sold,  or  money  borrowed  on  the  same.  [Signed]  J.  H*  Gj^angkr.  " 
On  the  back  of  the  instrument  is  indorsed  the  following:  "For  value  re- 
ceived I  hereby  sell,  assign,  and  transfer  to  George  D.  Bulen  the  within  in- 
strument, and  all  rights  of  action  thereunder,  and  right  to  recover  tbe  money 
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therein  mentioned,  but  at  his  own  costs  and  expenses,  but  after  crediting 
the  said  Granger  with  two  notes  of  one  hundred  dollars  each,  given  by  my 
brother,  Albert  Hillinger,  and  given  to  me  by  the  said  Granger.     Millie  M. 
CJ RANGER.     Detroit,  July  11,  '82."     The  damage  claimed  by  plaintiff  was 
S2/9.     The  plea  was  the  general  issue,  with  notice  given  of  want  of  consid- 
eration.    The  cause  was  first  tried  before  a  justice  in  Detroit,  and  judgment 
given  for  the  plaintiff.     The  defendant  appealed  to  the  circuit,  where  the 
<*ause  wjis  tried  before  Judge  Jennison  by  jury,  and  the  plaintiff  recovered 
^  i\  verdict  for  the  amount  claimed.     This  judgment  was  reversed  on  appeal  to 
this  court.     [22  N.W.  Rep.  806.]     The  cause  has  since  been  again  tried  at 
the  circuit  with  the  same  result  as  before,  and  the  case  again  comes  before 
us  on  error.     The  store  was  sold  some  time  between  tlie  twentieth  and  thir- 
tieth of  May,  1882,  and  this  suit  was  commenced  in  September  following. 

There  seems  to  be  no  question  as  to  plaintiff's  right  to  bring  the  action  for  , 
^'hatever  may  be  due  or  owing  upon  the  instrument  assigned  to  liim.  The 
paper  declared  fipon  contains  a  statement  of  the  consideration  forwliich  it 
-was  made,  and  this  rendered  it  necessary  for  the  defendant  to  make  proof  of 
the  facts  necessary  to  defeat  the  plaintiff' s^rma/Vzcie  case.  In  makmg  his 
preliminary  proofs,  the  plaintiff's  counsel  placed  upon  the  stand  as  a  witness 
the  plaintiff's  assignor,  Mrs.  Millie  Nicolai,  (formerly  Mts.  Granger,)  and  ex- 
amined her  its  to  the  execution  of  the  receipt  to  herby  the  defendant,  and  her 
execution  of  the  assignment  thereof  to  the  plaintiff,  and  after  she  had  testi- 
fied to  their  execution,  defendant's  counsel,  before  the  papers  had  been  offered 
in  evidence,  proceeded  to  cross-examine  the  witness,  claiming  that  the  paper 
testified  to  was  not  the  original  receipt.  The  cross-examination,  except  that 
which  related  directly  to  the  signing  of  the  instrument,  was  objected  to;  part 
of  it,  as  not  proper  cross-examination,  and  part  of  it  as  immaterial,  and  the 
.several  objections  were  sustained  by  the  court,  and  the  ruling  excepted  to. 
We  think  this  cross-examination  should  all  have  been  permitted,  and  the  rul- 
ing out  of  that  portion  which  was  objected  to  on  the  ground  of  immateriality 
alone,  was  error.  The  testimony  wjis  material  to  the  issue  as  made  by  the 
pleadings.  The  instrument  to  which  the  testimony  related  was  tha  founda- 
tion of  the  plaintiff's  case.  It  was  specially  declared  upon  in  his  declara- 
tion. His  case  depended  upon  its  validity,  and  the  defendant  should  have 
been  permitted  to  show  upon  the  cross-examination  every  material  fact  rela- 
tive to  the  execution  of  the  paper.  Especially  should  this  have  been  done 
after  the  plaintiff  introduced  the  instrument  in  evidence.  Such  examination  at 
that  time,  however,  was  refused  by  the  court,  which  was  still  more  erroneous. 
De  Witt  v.  Prescott,  61  Mich.  300;  S.  C.  16  N.  W.  Rep.  656.  The  defendant 
should  have  been  permitted  to  obtain  from  the  plaintiif 's  witness  the  facts  he 
sought  to  elicit  if  she  knew  them,  without  being  obliged  to  recall  her,  and  thus 
vouch  for  her  credit  by  making  her  his  own  witness.  Detroit  <&  MJl,  Co.  v.  Van 
Steinhurg.  17  Mich.  108;  Thompson  v.  Richards,  14  Mich.  183;  Chandler  v. 
AlliHon,  10  Mich.  476;  O'Donnell  v.  Segar^  2.5  Mich.  370;  New  York  Iron  Mine 
v.  Negaune?  Bank,  39  Mich.  660.  Counsel  should  not  have  been  allowed  to 
state  what  occurred  upon  the  former  trial  or  what  rulings  were  then  made. 
It  was  improper  in  the  presence  of  the  jury. 

The  defendant  claimed  that  the  receipt  sued  upon  was  given  by  him  to 
Mrs.  Granger,  for  moneys  she  was  to  pjvy  on  outstanding  debts  against  him 
tltereafter,  and  that  she  never  paid  such  indebtedness,  and  therefore  the  re- 
ceipt was  without  consideration,  and  a  recovery  should  not  be  allowed  against 
him.  The  burden  was  upon  him  to  show  these  facts.  The  defendant  at  the 
time  kept  a  drug-store,  but  had  sold  it,  and  the  debts  she  was  to  pay  were 
those  incurred  in  carrying  on  the  store  business.  The  defendant  was  sworn, 
and,  after  te^ifying  that,when  he  married  Mrs.  Granger,  they  had  no  prop- 
erty; but  subsequently  he,  upon  the  death  of  his  father,  received  a  large 
amount  from  his  estate,  was  then  asked  the  question:   '* State  whether,  during 
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the  years  1830, 1881,  and  1882,  you  paid  your  wife  a  large  amount  of  money 
over  and  above  what  was  necessaiy  to  carry  on  the  house,  or  to  buy  things, 
provisions, — ^provisions  for  the  table, — as  rents,  or  for  investments,  say,  to 
the  amount  $i3,700."  (Objected  to  as  immaterial,  and  objection  sustained.) 
The  witness  should  have  been  allowed  to  make  his  answer.  The  defendant's 
wife  claimed  to  have  paid  the  debts  of  defendant,  to  the  amount  of  the  receipt, 
from  her  own  money.  It  tended  to  show  that  she  made  use  of  the  defend- 
ant's money  instead  of  her  own  (if  she  paid  them)  in  so  doing;  at  least,  such 
was  a  legitimate  inference  which  the  jury  might  have  drawn,  and  the  de- » 
fendant  should  have  been  allowed  the  benefit  of  it. 

Mrs.  Nicolai  was  recalled  by  plaintiff  on  rebuttal,  and  testified  that  she  paid 
the  debts  of  defendant  to  the  amount  of  the  receipt  and  over,  from  moneys  ob- 
tained of  the  Marine  Fire  Insurance  Company.  She  was  then  asked  by  de- 
fendant's counsel  if  she  did  not  borrow  it  on  property  which  Mr.  Granger  gave 
her.  This  was  objected  to  as  immaterial.  Counsel  for  defendant  then  stated 
that  he  wished  to  show  that  the  money  was  taken  out  of  the'store;  that  she 
did  not  pay  the  bills  with  money  that  she  borrowed.  The  question  was  proper 
cross-ekamination,  and  it  w<is  erroneous  not  to  allow  the  witness  to  answer. 
.  All  the  testimony  appears  in  the  bill  of  exceptions,  which  discloses  several 
other  irregularities  occurring  upon  the  trial  that  could  hardly  have  failed  to 
have  a  prejudicial  effect  upon  the  rights  of  the  defendant  before  the  jury,  and 
which  should  have  been  avoided. 

We  had  hoped  to  have  been  able  to  close  this  litigation  here;  but  this  we 
could  not  do  and  preserve  the  legal  rights  of  the  parties  as  presented  upon  the 
record.    The  judgment  must  therefore  be  reversed,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Simon  v.  Home  Ins.  Co.  of  Xew  York. 

Filed  October  28,  1885. 

1.  FiBE  Insubahoe— Policy — Idbntity  op  Insubeb. 

Where  an  insurance  policy  is  issued  to  '*  L.  Simon,"  and  in  the  body  of  the  in- 
strument the  word  "  his  "  frequently  occurs,  in  case  of  loss  and  suit  on  the  policy 
by  a  woman,  these  facte  will  not  defeat  recovery  where  it  appears  that  her  name  is 
L.  Simon,  and  that  she  was  the  owner  of  the  property  insured. 

2.  Tbial— Cboss-Examination — Questions  Excluded— Ebbob. 

Where  a  question  upon  cross-examination  is  the  same  as  one  that  has  already 
been  fully  answered,  only  put  in  a  new  form  of  words,  it  is  not  error  to  exclude 
such  question. 

Error  to  Wayne. 

Dickinson,  Thwrber  i&  Hosmer,  for  plaintiff.  Blodgett  A  Patchin  and 
Cheeoer  &  Underwood,  for  appellant. 

Campbell,  J.  Plaintiff,  a  married  woman,  sued  for  insurance  on  a  stock 
of  goods  and  household  articles  burned  March  26,  1884.  The  policy  was  is- 
sued May  28, 1883,  for  $1,000.  It  was  issued  to  L.  Simon  on  an  application 
signed  L.  Simon,  and  in  some  of  its  provisions  uses  the  word  "his"  and  not 
the  word  "her."  The  plea  was  the  general  issue,  with  special  notices  of 
defense  which  were — FirsU  that  the  policy  was  not  made  to  plaintiff,  but 
to  some  other  L.  Simon;  secondy  that  plaintiff  did  not  own  the  property; 
third,  that  the  property  was  not  burned,  but  removed ;  fourth,  that  inflamma- 
ble articles,  forbidden  by  the  policy,  were  kept;  and,  j^h,  that  the  insurance 
was  obtained  not  by  a  woman,  but  by  a  man,  who  claimed  to  be  L.  Simon,  and 
to  own  the  property.  No  aflidavit  was  filed  with  the  plea.  The  declaration, 
in  accordance  with  the  rules,  set  out  in  brief  form  that  the  policy  was  made 
and  issued  to  plaintiff  as  described.  This,  according  to  rule  79,  was  adnritted 
by  the  failure  to  deny  it  under  oath. 


Digitized  by 


Google 


Mich.]  JENNESS    v.  SMITH.  191 

We  do  not  very  well  see  how  there  was  any  ground  for  a  claim  of  fraud, 
when  the  premium  was  not  left  on  credit,  and  where  what  are  called  warran- 
ties are  practically  no  more  than  conditions,  and  not  grounds  for  an  action 
upon  them.  But  if  any  such  possible  wrong  can  be  imagined  to  arise  out  of 
a  mistake  of  names,  it  is  not  open  to  consideration  here. 

Tlie  question  of  ownership  of  property  was  gone  into,  and,  as  all  the  testi- 
mony showed  plaintiff  owned  it,  there  was  no  room  for  dispute  about  the  at- 
taching of  the  policy  to  it.  The  question  whether  the  property  had  been 
removed  was  also  fairly  considered,  and  the  jury  found  that  ^1,400  worth  of 
goods  and  furniture  were  destroyed. 

So  much  of  the  exceptions  as  relate  to  rulings  on  the  ownerahip  of  the 
policy,  and  the  manner  of  its  procurement,  must  be  regarded  as  out  of  the 
case. 

In  relating  the  circumstances  of  the  fire,  plaintiff  mentioned  her  going  with 
her  children  to  a  neighboring  hotel,  and  their  condition  of  dress.  Objection 
is  made  that  two  questions  were  shut  out  on  cross-examination  as  immate- 
rial, relating  to  whether  she  and  her  children  were  not  fully  dressed.  It  ap- 
pears, howeyer,  that  she  had  just  before,  on  cross-examination,  answered 
fully  as  to  the  same  facts,  and  it  was  not  error  to  shut  out  its  repetition, 
merely  because  in  different  words.  But  it  was  entirely  immaterial  on  the  is- 
sues. If  there  had  been  any  plea  that  the  fire  was  fraudulent  and  not  acci- 
<lental,  the  details  would  be  very  important,  and  it  would  be  proper  to  allow  a 
very  searching  examination.  But  when  by  the  plea  the  honesty  of  the  party 
is  not  assailed  on  that  point,  and  the  fire  is  admitted  not  to  have  been  wrong- 
ful, it  could  make  no  difference,  as  to  any  issue  in  the  case,  whether  they  es- 
caped at  leisure  or  in  haste.  And  for  this  reason  such  answei-s  could  not  be 
attacked  by  way  of  impeachment,  and  it  was  not  error  to  so  hold. 

The  remarks  of  the  judge  in  his  charge,  appear  to  have  been  intended  and 
proper  to  prevent  the  jury  from  being  misled  by  false  issues,  and,  so  far  as  we 
can  perceive,  were  in  no  way  calculated  to  infringe  on  their  duties.  We  see 
nothing  to  indicate  error  in  the  conduct  of  the  trial  or  in  the  charges  and  rul- 
ings, and  the  judgment  must  be  affirmed. 

Morse,  G.  J.»  and  Gha^plin,  J.,  concurred. 


Jenness  v.  Smith. 
Filed  October  28,  1885. 

1.  GUABDIAK  AKD  WaRD— 9\LB  OF  WaBD'S  LaND— KKQUIStTEg. 

Under  the  statute  (How.  ^  6727)  no  valid  sale  and  transfer  of  a  ward's  land  can  be 
made  by  a  guardian  without  reporting  same  to  court  and  obtaining  its  sanction. 

2.  Same — Void  Dbkd— Confirmation. 

A  void  guardian's  deed  cannot  be  confirmed  as  such. 

3.  Real  Estate— Bill  to  Quiet  Title — Requisites. 

The  bill  in  this  case  examined  at  length,  and  held  to  be  defective  in  all  the  es- 
sentials requisite  to  the  granting  of  the  relief  prayed  for. 

Appeal  from  Lapeer. 

Geer  d-  Williams,  for  complainant  and  appellant.  Farrand  &  Jenks  and 
/.  B.  Moore,  for  defendant. 

C.VMPBELL,  J.  The  general  purpose  of  the  bill  filed  in  this  case  is  to  com- 
pel Gertrude  Smith  to  abandon  certain  ejectment  suits  for  an  undivided  in- 
terest claimed  by  her  as  heir  at  law  of  Henry  Pish,  deceased,  who  was  her 
father,  and  to  give  up  her  claim  to  these  lands  and  some  othei*s.  The  basis 
of  the  complainant's  equities  is,  in  substance,  that  some  of  the  lands  in  ques- 
tion were  owned  by  the  firm  of  A.  &  H.  Fish,  composed  of  Allen  and  Henry 
Fish,  and  some  of  them  were  owned  by  I.  N.  Jenness  &  Go.,  composed  of 
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complainant  and  tha  two  brothers  Fish.  Tlie  bill,  however,  does  not  point 
out  what  lands  belonged  to  one  firm  and  what  to  the  other.  It  appears  tliat 
the  title  on  its  face  was  a  tenancy  in  common,  which  was  claimed  to  belonpr 
in  equity  to  the  respective  firms.  The  bill  indicates,  rather  than  avers, — for 
many  of  the  statements  are  very  vague  and  general, — that  the  firm  of  I.  N. 
Jenness  &  Co.  was  largely  indebted,  partly  to  complainant,  and  partly  to  others. 
It  is  not  averred,  but  it  appeai-s,  that  complainant  w^is  bound  in  any  event 
to  bear  one-third  of  this  debt.  It  is  also  indicated  that  A.  &  H.  Fisli  were 
indebted  as  a  firm  to  I.  N.  Jenness  &  Co.,  but  it  does  not  appear  what  was 
the  state  of  the  accounts  between  A.  &  H.  Fish,  nor  that  there  were  not  as- 
sets of  that  firm  which  would  reduce  or  abrogate  the  necessity,  as  between 
Allen  Fish  and  defendant,  of  resorting  to  the  lands  to  pay  the  debts  of  that 
firm.  Neither  does  It  appear  witli  any  certainty  how  the  accounts  of  the  in- 
dividual partners  of  I.  N.  Jenness  &  Co.  stood  with  that  firm.  It  does  appear 
that  there  were  personal  assets  of  the  latter  firm,  but  what  was  done  with 
them,  or  how  much  they  were,  does  not  appear.  It  does  not  appear  that  any 
account  was  ever  setOeil,  or,  if  any,  how,  of  either  of  the  two  partnerships, 
except  by  the  transfer  of  lands  to  be  mentioned. 

Witli  this  preliminary  foundation  to  explain  all  the  equities  supposed  to  ex- 
ist for  resorting  to  defendant's  land  as  partnership  assets,  the  bill  then  sliows 
that  Allen  Fish,  as  defendant's  guardian,  applied  in  1876  to  the  circuit  court 
for  the  county  of  St.  Clair,  in  chancery,  under  the  statute  providing  for  sales 
of  infants*  lands,  setting  out  various  reasons,  partly  relating  to  the  partner- 
ship matters,  partly  to  executory  land  contracts  outstanding,  and  partly  to 
incumbrances,  and  seeking  permission  to  sell  defendant's  interest.  At  that 
time  she  was  about  17  years  old,  lacking  4  years  of  her  majority.  Under 
that  petition  leave  was  granted  to  the  guardian  to  make  sales,  and  to  report 
them  for  confirmation.  It  is  not  averred  that  orders  were  tnade  to  Citrry  out 
any  particular  contracts  or  trusts.  The  power  was  a  general  one  to  sell. 
Under  this  statute  no  conveyance  could  be  made,  or  sale  completed,  until  re- 
ported to  the  court,  and  sanctioned  in  each  case.  How.  §  6727.  No  sales 
were  ever  reported.  Under  this  order,  but  without  any  right,  Allen  Fish,  as 
guardian,  conveyed  lands  valued  at  $15,800  to  Eliza  A.  Jenness;  complain- 
ant, and  himself  in  his  own  right,  joining  also.  Some  of  this  land  api^ears  to 
have  been  conveyed  away  by  Eliza  A.  Jenness,  and  some  not.  The  consid- 
eration was  the  crediting  of  the  consideration  money  on  I.  N.  Jenness  &  Co.'s 
debt  to  complainant.  How  much  of  this  land  belonged  to  one  firm  and  how 
much  to  the  other  does  not  appear.  Other  lands  were  conveyed  to  a  number 
of  different  grantees  by  the  same  grantors  for  an  aggregate  amount  of  ov«r 
$7,000.  No  explanation  is  given  of  what  became  of  this  money.  All  these 
deeds  were  mjule  in  1877.  Januarys,  1878,  it  is  averred  that  Allen  Fish  and 
complainant  came  to  an  accounting  of  the  afiPaira  of  I.  N.  Jenness  &  Co..  in- 
cluding the  balance  due  from  A.  &  H.  Fish.  It  is  claimed  that  A.  &  H.  Fish 
owed  Jenness  &  Co.  about  $43,000;  that  Jenness  &  Co.  owed  complainant 
about  $29,000,  and  other  creditors  about  $21,000;  and  that  the  Jenness  &  Co. 
lands  were  mortgaged  for  about  $23,000,  and  the  A.  &  H.  Fish  lands  for 
about  $12,000.  On  that  day  Allen  Fish,  for  himself  and  as  guardian,  con- 
veyed to  complainant  all  the  remaining  lands  of  both  firms,  subject  to  the 
mortgages,  in  consideration  that  complainant  would  pay  all  debts  and  as- 
sume the  mortgages.  This  he  claims  to  have  done.  After  defendant  came 
of  age  she  began  quite  a  number  of  ejectment  suits  against  various  parties 
claiming  under  the  guardian's  deed3,and,  as  complainant  represents,  under  his 
grants.  These  suits  include  actions  against  himself  and  against  Eliza  A.  Jen- 
ness.  The  bill  is  based  on  these  invalid  guardian's  deeds,  which  it  claims 
should  be  made  valid,  and  on  some  vague  charges  of  complicity  in  fraud  be- 
tween defendant  and  Allen  Fish  in  procuring  a  settlement  of  Henry  Fish's 
estate  without  having  these  claims  presented.    To  this  bill  a  general  demur- 
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rer,  with  special  objections  on  several  grounds,  was  put  in,  and  was  sustained, 
und  liie  bill  dismissed  without  prejudice. 

In  our  opinion  the  bill  was  properly  dismissed.  It  is  not  disputed  that  if 
these  lands  were  partnership  lands,  they  were  liable  to  be  used  for  partner- 
ship purposes  in  case  of  lack  of  other  means.  But,  inasmuch  as  they  were 
held  by  tenancy  in  common,  the  relief  could  only  be  worked  out  in  equity, 
unless  the  guardian^s  deeds  were  good.  But  there  can  be  no  claim  that  they 
are  valid,  and  there  is  no  way  wherein  void  guardians'  deeds  can  be  confirmed 
a3  sucli.  As  the  bill  rests  entirely  on  this  claim,  and  contains  no  otlier,  it  is 
impossible  to  help  It  as  it  stands,  and,  while,  perhaps,  the  court  below  might 
have  allowed  amendments,  yet  none  appear  to  have  been  asked;  and  the  dis- 
missal being  without  prejudice,  and  involving  no  more  than  the  mere  costs 
on  demurrer,  there  could  be  no  appeal  on  that  ground.  But  the  defects  on 
any  theory  are  so  considerable  that  an  entirely  new  bill  or  set  of  bills  cannot 
be  dispensed  with.  To  get  relief  against  defendant  as  an  heir  holding  a  part- 
nership interest  in  trust,  it  is  manifest  that  the  bill  should  show  not  merely 
in  a  general  way  the  partnership  character;  but  where  there  are  two  firms,  in 
one  of  which  complainant  was  not  a  member,  it  must  appear  what  interests 
belonged  to  each,  and  what  was  the  condition  of  each,  so  as  to  denote  the  lia- 
bility of  the  different  lands.  That  could  only  be  reached  by  some  sort  of  an 
accounting,  and  no  such  accounting  could  bind  any  one  unless  Allen  Fish 
was  represented  before  the  court.  The  defects,  however,  go  further.  The  bill 
is  substantially  a  bill  to  quiet  the  titles  under  the  guardian's  sales.  These 
titles  are  held  in  severalty,  and,  before  any  decree  can  be  had,  the  owners 
must  be  represented,  so  as  to  be  bound  by  it  in  case  the  decree  is  adverse. 
Probably  the  original  connection  of  these  titles  may  be  such  that  a  bill  to  join 
them  would  not  be  multifarious.  At  any  r&te,  we  do  not  now  see  that  if 
would.  But  no  person  not  interested  in  the  title  can  file  a  bill  to  quiet  it; 
and  if  complainant  is  interested,  as  he  seems  to  be,  it  is  indirectly,  and  no 
suit  by  or  against  him  could  bind  the  other  persons  owning  the  lands,  as  they 
must  be  bound  it  any  decree  will  be  of  any  value.  Complainant  does  not  and 
cannot  in  his  own  name  represent  them.  The  present  bill  is  so  entirely  de- 
ficient in  any  of  the  important  requisites  that  it  cannot  be  maintained.  We 
are  not  informed  uy  the  printed  record  what  steps  were  taken  to  give  the  se- 
curity, without  which  proceedings  at  law  cannot  be  enjoined.  The  statute  is 
imperative.  Carroll  v.  Farmers^  ds  Mechanics'*  Bank,  Harr.  Ch.  197 ;  How. 
St.  §  6692. 

The  decree  must  be  affirmed. 

(The  other  justices  concurred.) 


Street  B.  Co.  of  East  Saginaw  «.  Wildman. 

Filed  October  28,  1885. 
lAJUHcnoir — Practice. 

An  injunction  will  not  be  granted  to  prevent  the  doing  of  an  act,  after  the  act  or 
thing  sought  to  be  enjoined  has  been  accomplished  or  done. 

Appeal  from  Saginaw. 

Tarsney  i&  Weadock,  for  complainant  and  appellant.  Hanchett  dk  Starke 
for  defendant. 

Morse,  C.  J.  August  21,  1883,  the  complainant,  a  corporation  duly  or- 
ganized and  conducting  the  business  of  operating  a  street  railroad  upon  and 
along  the  streets  and  over  the  bridges  of  East  Saginaw,  claiming  the  exclu- 
sive right  to  do  so  under  an  ordinance  of  said  city  granting  it  the  franchise, 
filed  a  bill  of  complaint  in  the  circuit  court  for  the  county  of  Saginaw,  in 
chancery,  against  the  defendant,  James  Wildman,  alleging  its  rights  in  the 
premises,  and  that  said  defendant  was  threatening  to  remove  a  large  frame 
v.25N.w.,no.2 — 13 
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building,  of  which  he  waa  the  owner,  upon  and  along  Washington  avenue, 
over  and  upon  its  track  on  said  street,  a  distance  of  three-quarters  of  a  mile, 
in  violation  of  its  rights,  to  the  great  interruption  of  its  business  and  profits, 
the  serious  inconveuience  of  the  public,  and  the  hindrance  and  delay  of  the 
United  States  mails  which  it  carried,  to  the  injury  and  damage  of  said  com- 
plainant of  at  least  $300;  that  such  removal  would  be  a  nuisance  because 
of  its  effect  upon  public  travel ;  and  that  the  damages  sustained  by  the  corpo- 
ration would  be  of  such  a  character  as  to  be  incapaJble  of  adjustment  and  es- 
timation at  law;  and  praying  for  an  injunction  restraining  defendant  from 
removing  the  building,  and  for  such  other  relief  as  the  nature  of  the  case 
might  require. 

Upon  filing  the  bill  a  temporary  injunction  was  granted  as  asked,  and  the 
defendant  in  due  time  answered.  Proofs  were  taken  and  hearing  had  thereon. 
May  15,  1885,  a  decree  was  entered  in  the  court  below  dismissing  the  bill. 

In  the  view  we  take  of  the  case,  as  presented  in  this  court,  it  is  not  neces- 
sary to  set  forth  the  averments  of  the  bill  or  answer.  It  appears  from  an  ex- 
amination of  the  record,  and  also  from  the  admission  of  counsel  for  complain- 
ant, upon  the  hearing  here,  that  the  temporary  injunction  granted  at  the  time 
of  the  filing  of  the  biU  was  afterwards,  and  before  the  closing  of  proofs  and 
hearing  in  the  court  below,  modified  so  as  to  permit  the  building  being  moved. 
Also,  that  the  building  was  moved  before  the  hearing. 

We  need  not  go  into  the  merits  of  this  controversy.  If  the  complainant 
was  ever  entitled  to  the  relief  prayed  for,  we  cannot  now  make  any  decree  to 
aid  it.  The  bill  is  an  injunction  bill,  pure  and  simple,  asking  no  equitable 
relief  except  the  restraining  of  defendant  from  moving  the  building.  We 
can  hardly  prevent  him  from  doing  what  has  already  been  done.  The  writ 
of  injunction  can  have  no  operation  to  correct  the  injury,  if  any,  to  complain- 
ant by  the  moving  of  this  building. 

It  was  suggested  on  the  hearing  that  we  ought  to  settle  the  rights  of  the 
parties  so  that  the  principle  established  might  be  a  guide  in  other  cases  likely 
to  arise.  But  courts  of  equity  will  not  lend  their  aid  by  injunction  for  the 
enforcement  of  a  right  or  the  prevention  of  a  wrong  in  the  abstract,  not  con- 
nected with  any  Injury  or  damage  to  the  person  seeking  relief,  nor  when 
such  injury  or  damage  can  be  fully  and  amply  recovered  in  an  action  at  law. 
Xor  are  courts  of  equity  established  to  decide  or  declare  abstract  questions  of 
right  for  the  future  guidance  of  suitoi-s.  The  granting  of  an  injunction 
against  the  moving  of  a  building  already  moved  would  be  idle  and  useless. 
If  the  complainant  has  suffered  any  loss  or  damage  from  such  moving  which 
it  is  entitled  to  recover  from  the  defendant,  it  is  a  matter  of  dollars  and  cents, 
by  the  showing  in  the  bill  of  complaint,  and  the  remedy,  if  at  all,  would  be 
in  an  action  at  law.  We  can  certainly  grant  no  equitable  relief  as  the  case 
appears  in  this  court. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Gould  v,  Jacobson. 
Filed  October  28,  1885. 

1.  Admirality — Libel  for  Repairs — Jurisdiction — Presumption  as  to. 

Where  the  necessary  facts  to  confer  jurisdiction  do  not  appear  in  the  record,  ju- 
risdiction will  not  be  presumed. 

2.  Same — Statutory  Lien — Enforcement. 

Wliere  parties  seek  to  enforce  a  statutory  lien  against  a  home  vessel,  an  admiralty 
court  has  no  jurisdiction  of  the  case. 

3.  Same — Proceedings  against  Boat — Defective  Jurisdiction. 

AVhere  the  proper  levy  and  return  are  not  made  in  a  proceeding  ex  parte  and  in 
rerrij  the  jurisdiction  is  defective,  and  all  proceedings  thereunder  a  nullity. 
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Error  to  Saginaw. 

HancTutt  <&  Stark,  for  plaintiff.    Tarsney  A  Weadock,  for  appellants. 

Sherwood,  J.  The  action  in  this  case  is  replevin,  to  obtain  possession  of 
a  steam-boat  called  "Pickwick,"  upon  which  Amos  Gould,  in  his  life-time,  held 
a  chattel  mortgage.  The  claim  made  by  the  plaintiff  is  that  Amos  Gould,  be- 
fore he  died,  sold  the.boat  Pickwick  to  defendant  Charles  Jacobson,  a  resi- 
dent of  St.  Clair  county,  Michigan,  for  8700,  and  took  back  a  mortgage  there- 
on for  the  entire  purchase  price.  Jacobson  made  but  one  payment  of  inter- 
est. The  mortgage  was  made  March  3,  1882,  and  renewed  each  year  by 
making  the  affidavit  required  for  that  purpose.  At  the  time  of  bringing  this 
suit  the  entire  amount  of  the  purchase  price  of  the  property,  with  interest  from 
March  3, 1883,  remained  due  and  unpaid.  The  defendant  Ella  Jacobson,  who 
is  the  wife  of  Charles  Jacobson,  the  other  defendant,  claims  to  be  the  owner, 
and  entitled  to  the  possession  of  the  tug,  and  relies  upon  the  following  facts 
to  support  her  title  to  the  boat,  and  right  to  the  possession  thereof:  That  in 
the  year  1883  the  firm  of  Howell  &  Co.,  of  Owasso,  libeled  the  tug  in  the 
United  States  court  in  admiralty  for  the  Eastern  district  of  'Michigan  for 
material  and  labor  furnished  and  performed  upon  the  boat  in  April,  1882; 
that  subsequent  to  the  seizure  of  the  tug  under  the  admiralty  proceedings* 
and  in  May.  1883,  an  order  was  made  by  the  United  States  district  court  for 
the  sale  of  the  boat  pendente  lite,  and  that  in  pursuance  of  said  order  the  mar- 
shal advertised  and  sold  the  Pickwick  to  Warran  Bordwell  and  Michael  Ma- 
her,  of  East  Saginaw,  for  8285,  and  that  afterwards  Ella  Jacobson  purchased 
the  boat  from  them. 

Counsel  for  Mrs.  Jacobson,  to  sustain  her  defense  upon  the  trial,  offered  in 
evidence  a  certified  copy  of  the  prpceedings  in  the  admiralty  court,  the  trans- 
fer of  the  property  by  the  marshal  to  Bordwell  and  Maher,  and  the  bill  of  sale 
thereof  to  her  by  them.  Objection  was  made  to  this  testimony  by  plaintiff's 
counsel  upon  the  grounds  that  the  defendant  never  had  any  maritime  lien 
upon  the  property,  for  the  reason  that  the  supplies,  whatever  they  were,  were 
furnished  in  a  home  port;  that  the  United  States  court,  being  one  of  limited 
jurisdiction,  in  order  to  make  a  legal  seizure  in  admiralty  under  the  statute, 
the  facts  necessai*y  to  authorize  the  court  to  act  under  it  must  be  alleged,  and 
it  is  not  sufficient  to  state  that  the  plaintiffs  liave  a  lien  by  virtue  of  the  law 
of  the  state,  but  the  facts  themselves  must  beset  forth ;  that  the  circuit  court 
of  the  United  States  never  acquired  jurisdiction  over  the  boat  and  parties. 

The  circuit  judge  sustained  the  objection  made  by  plaintiff's  counsel,  and 
directed  a  verdict  for  the  plaintiff;  to  which  ruling  and  direction  defend- 
ants excepted.    The  defendants  bring  error. 

The  ruling  of  Judge  Gage  wjis  correct,  and  must  be  sustained.  It  is  not 
claimed  that  the  court  ever  obtained  any  jurisdiction  of  the  parties,  and  no 
question  upon  the  plaintiff's  evidence  is  raised  {is  to  their  rig! it  to  maintain 
their  suit,  unless  they  are  cut  off  by  the  proceedings  in  rem  attempted  to  be 
had  against  the  Pickwick  in  the  circuit  court  of  the  United  J?lates  for  the 
Eastern  district  of  Michigan,  in  admiralty,  commenced  after  the  giving  of  the 
plaintiff's  mortgage. 

It  was  under  these  proceedings  alone  that  defendant  Ella  Jacobson  claimed 
to  be  in  possession  of  the  property  by  title  superior  to  the  mortgage  lien  of 
plaintiff.  By  section  8236,  How.  St.,  "every  water-craft  of  above  live  tons 
burden,  used,  or  intended  to  be  used,  in  navigating  the  waters  of  this  state, 
shall  be  a«bject  to  a  lien  thereon"  for  certain  claims  of  a  specified  character, 
among  which  was  that  for  which  Howell  &  Co.  attempted  to  libel  the  boat. 
There  does  not  appear,  in  the  libel  proceedings  offered  in  evidence,  any  allega- 
tion or  statement  that  the  boat  was  "of  over  five  tons  burden."  This  aver- 
ment was  necessary.  It  was  jurisdictional;  as  much  so  Jis  the  citizenship  of 
the  parties  in  an  action  at  law,  which,  it  is  held,  must  appear  in  the  declara- 
tion or  record,  to  give  jurisdiction.    There  can  be  no  presumption  in  favor 
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of  jurisdiction,  when  the  facts  necessary  to  show  it  do  not  appear  in  the  rec- 
ord. Homthall  v.  Collector,  9  Wall.  560;  Ex  parte  Smith,  94  U.  S.  455;  Bern 
Adm.  §  408;  Betts,  Pr.  16;  Piatt  v.  Stewart,  10  Mich. 260;  Oanoe  v.  8cow,€tc., 
18  Mich.  456.  It  is  the  statutory  lien  which  was  attempted  to  be  enforced 
by  Howell  &  Co.  against  the  boat  in  the  admiralty  proceedings.  They  had 
no  maritime  lien.  The  supplies  were  furnished  in  a  home  port.  No  lien  ex- 
ists in  such  cases  except  by  statute,  in  the  state  where  the  boat  belongs.  In 
such  case  the  lien  may  be  enforced  in  a  court  of  admiralty.  TTie  Lottawanna, 
21  Willi.  558;  The  Monongafiela,  etc,  v.  The  Bob  Cwmell,  9  Reporter,  507; 
The  Ut-ii,  Smith,  4  Wheat.  448;  Ex  parte  Boston,  95  U.  S.  75.  The  record 
from  the  United  States  circuit  court  does  not  disclose  a  state  of  facts  making 
the  statute  ai)plicable  to  the  defendant's  c«ise.  It  does  describe  the  boat  in 
such  manner  as  to  bring  it  within  the  class  to  which  the  statutory  lien  ap- 
plies. 

Tlie  cei-tified  copy  of  the  proceedings  in  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Michigan  is  all  the  evidence  we  have  of  the 
doings  of  tlmt  court  in  the  case  which  resulteil,  as  is  claimed,  in  divesting  the 
plaintiifs  of  their  interest  under  the  mortgage.  Those  proceedings  were  ex 
parte  and  in  rem.  The  court  could  only  obtain  jurisdiction  in  rem  through 
a  valid  seizure  of  the  tug  by  the  marshal.  Cohens,  Adm.  322;  Miller  v.  U.  S„ 
11  Wall.  294;  The  Rio  Grande,  23  Wall.  463.  The  seizure  must  be  actujd, 
and  general  admiralty  rule  9  requires,  further,  that  the  marshal  shall  give 
public  notice  thereof,  and  of  the  time  iissigned  for  the  return  of  the  process 
and  the  hearing  of  the  cause  in  such  newspaper  within  the  district  as  the  dis- 
trict court  shall  order.  Rule  4  of  admiralty  rules  of  the  district  court  of  the 
United  States  for  the  districts  of  Michigap  provides  that  the  required  notice 
shall  be  given  and  published  twice  a  week  at  least  14  days  before  the  re- 
turn-day of  the  process,  unless  a  shorter  time  shall  be  allowed  by  special 
order.  Rule  24  for  the  district  courts  requires  the  notice  to  be  published  in 
the  Detroit  Post  and  Tribune. 

Under  these  three  rules  we  have  the  notice  provided  which  shall  be  given 
in  order  to  give  the  court  jurisdiction,  and  the  record  of  the  court  must  show 
tliat  they  have  been  complied  with,  or  the  court  will  not  have  jurisdiction. 

The  record  of  the  proceedings  shows  that  the  writ  to  seize  the  boat  was  is- 
sued April  26, 1883,  and  made  returnable  the  first  Tuesday  of  June  then  next, 
which  would  be  June  5th.  The  writ  commanded  the  mai-shal  to  seize  the 
boat,  to  give  due  notice,  and  to  make  return  of  his  doings  in  the  premises.  No 
return  is  made  by  the  marshal.  On  the  back  of  the  writ  a  blank  for  return 
is  filled,  without  the  signature  of  the  marshal.  This  blank,  as  filled,  states  only 
the  seizure,  and  makes  no  reference  to  the  giving  of  any  notice.  It  is  not 
signed,  and  remains  simply  a  blank.  On  the  fifth  day  of  June  is  an  entry  on 
the  record  of  the  court  reciting  that  it  is  the  return-day  of  the  process,  "and 
on  reading  and  filing  proof  of  due  publication  of  the  notice  of  the  filing  and 
contents,  and  the  hearing  of  said  libel, ''  etc.,  no  one  appearing,  the  libel  is  taken 
as  confessed.  There  is  no  return  or  other  evidence  furnished  by  the  marshal 
on  the  record  of  any  notice  having  been  given  by  him.  The  proof  of  publica- 
tion is  set  out  in  the  record,  and  consists  of  the  affidavit  of  Fred.  Kelley,  which 
states  that  the  notice  setting  out  the  same  was  published  in  the  Detroit  Post 
and  Tribune  on  the  twenty-first,  twenty-fourth,  twenty-eighth,  and  thirty- 
first  days  of  May,  1883. 

The  second  publication  was  on  May  24th,  which  is  not  14  days  hrfore  the 
return-day  of  the  process,  June  5th,  but  is  only  11  days;  hence  the  record 
shows  that  rule  4,  which  requires  at  least  two  publications  14  days  before  the 
return-day  of  the  process,  was  not  complied  with,  and  the  court  acquired  no 
jurisdiction.  The  recital  in  the  record  of  the  reading  and  filing  the  proof  of 
due  publication  does  not  cure  this  defect,  because  the  proof  referred  to  is 
made  a  part  of  the  record,  and  by  this  it  is  seen  just  what  the  publication 
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was,  and  it  shows  that  the  court  did  not  get  jurisdiction.  Michel  v.  Hicks,  27 
Amer.  Rep.  161;  Sibley  v.  Waffle,  16  N.  Y.  180, 187-190;  QcUpin  v.  Page,  18 
WaU.366. 

The  tug  was  sold  pendente  lite,  hut  it  can  make  little  difference  what  was 
done  so  long  as  the  proceedings  were  ex  parte,  and  jurisdictionally  defective. 

Under  no  view  that  we  have  been  able  to  take  of  the  record  offered  in  evi- 
dence from  the  federal  court  can  we  find  the  jurisdiction  in  the  case  sustained 
that  was  then  attempted  to  be  exercised,  and  we  think  the  objection  of  plain- 
tiff's counsel  to  their  admission  well  taken. 

The  judgment  at  the  circuit  must  be  affirmed. 

We  do  not  regard  the  plaintiff's  motion  to  set  aside  the  proceedings  in  the 
federal  court  such  an  adjudication  of  the  matter  as  to  estop  them  from  mak- 
ing the  objection  they  did  in  this  case. 

(The  other  justices  concurred.) 


MoBain  t).  Seligman. 

FUed  October  28,  1885. 

FsnrciPAL  Ain>  Agewt— Notice  of  Aoenoy— What  is. 

Where  an  agent  is  intrusted  with  the  sale  of  promissory  notes,  and  be  indorses 
them  as  agent,  this  is  sufficient  notice  to  any  one  purcbasiug  them  that  they  are  not 
the  property  of  the  person  selling  them,  and  that  he  is  simply  acting  in  the  capac- 
ity of  agent  for  some  one  else. 

Error  to  Saginaw. 

Wilher  cfe  Brucker,  for  appellant.    Tarsney  &  Weadock,  for  defendant. 

Champlin,  J.  Plaintiff  was  engaged  in  the  insurance  business,  which  was 
carried  on  by  her  husband  as  her  agent.  He  informed  her  that  her  business 
required  more  money,  and  she  being  the  owner  of  three  promissory  notes  for 
S750,  each  made  by  Bobbins  and  Murray,  payable  to  her  order,  placed  them 
in  the  hands  of  her  husband  to  sell  to  Mr.  Seligman,  the  defendant,  and  get 
the  money  on  them.  He  sold  the  notes  to  defendant,  June  6, 1881,  and  in  the 
sal&he  allowed  defendant  to  retain  out  of  the  purchase  price,  and  apply  upon 
an  indebtedness  due  from  the  husband  to  defendant,  the  sum  of  $4U0.  The 
plaintiff  claims  that  this  was  contrary  to  lier  instructions,  and  she  brought 
this  suit  to  recover  from  defendant  the  sum  which  she  claims  was  misappropri- 
ated. The  testimony  is  all  returned.  It  shows  clearly  and  without  contra- 
diction that  William  McBain  acted  as  plaintiff's  agent  in  disposing  of  the 
notes,  and  that  his  authority  was  limited  to  selling  them  fpr  money.  It  also 
shows  a  total  want  of  authority  of  the  agent  to  apply  any  portion  of  the  pro- 
ceeds to  his  individual  indebtedness  to  defendant.  The  disputed  point  in  the 
case  turned  upon  the  question  whether  defendant  had  or  was  bound  to  take 
notice  that  William  McBain  was  the  agent  of  his  wife  in  disposing  of  the 
notes,  and  whether  he  had  authority  to  apply  the  $400  to  the  payment  of  his 
individual  indebtedness. 

The  defendant,  against  plaintiff's  objection,  introduced  in  evidence  a  writ- 
ten contract  entered  into  between  him  and  William  McBain,  dated  the  twenty- 
third  day  of  March,  1881,  which  recited  that  "McBain  is  indebted  to  defend- 
ant at  this  date  in  the  amount  of  $1,559.95,  and  is  desirous  of  paying  the 
same  in  the  following  manner,  and  which  defendant  accepts,  when  completed 
and  carried  out,  for  all  insurance  which  the  said  Seligman  has,  or  is  inter- 
ested in,  that  is  now  carried  or  hereafter  to  be  carried  in  the  office  of  McBain. 
The  said  McBain  agrees  to  carry  the  same,  and  to  put  in  the  best  of  insurance 
companies  all  said  insurance  that  said  Seligman  may  desire,  togetlier  with 
any  and  all  other  insurance  he  may  solicit  from  others,  and  allow  said  Selig- 
man one-third  of  amount  of  premiums  on  all  said  insurance,  which  is  to  ap- 
ply on  the  old  indebtedness  before  mentioned.    And  the  said  Seligman  further 
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agrees  to  make  the,  rates  of  said  insurance  as  low  as  another  responsible 
agency  in  equally  good  companies;  and  further  to  allow  the  said  Seligman  in- 
terest at  the  rate  of  7  per  cent,  per  annum  on  all  amounts  due  him  until 
the  time  of  final  payment;  said  amounts  of  one-third  of  the  premiums  to  be 
indoraed  on  the  said  old  indebtedness.  And  the  said  Seligman  hereby  agrees 
to  give  the  said  McBain  insurance  as  heretofore  mentioned*  to  cancel  said 
obligation  of  McBain  to  Seligman,  provided  the  rates  and  companies  are  sat- 
isfactory, and  the  said  McBain  remains  continuously  as  now  in  the  insurance 
business.  The  aforesaid  indebtedness  is  for  indorsement  on  a  Stewart  paper, 
for  which  judgment  has  been  rendered  in  favor  of  Seligman." 

No  attempt  was  made  to  connect  the  plaintiff  with  this  contract.  The  in- 
debtedness mentioned  therein  had  been  standing  some  two  years,  and  was  tiie 
Individual  indebtedness  of  William  McBain.  It  was  entirely  irrelevant  to 
the  issue  between  the  parties,  and  its  admission  Wiis  erroneous.  The  court 
instructed  the  jury  that  **this  contract  was  made  by  Mr.  McBain  in  reference  to 
the  insurance  business,  although  the  business  had  been  purchased  by  his  wife 
from  the  parties  who  were  previously  agents.  Mr.  McBain  was  the  agent,  and 
of  course  was  authorized  to  make  contracts  in  reference  to  insurance.  This 
contract,  in  the  view  of  the  court,  appears  as  a  charge  on  that  business.  He 
was  bound  by  that  contract  to  do  Mr.  Seligman^s  insurance,  all  the  insurance 
he  might  bring  into  that  office,  and  to  take  right  out  of  the  money,  or  some  of 
the  money,  at  least,  that  belonged  to  the  company, — that  is,  one-third  of  the 
premiums, — and  it  was  to  be  credited  on  this  paper.  That  was  a  charge  on  the 
business  which  a  man  naturally  would  like  to  be  relieved  of,  and  it  required 
capital  to  carry  it  on,  also;  and,  in  the  view  of  the  court,  he  needing  capital 
in  the  business,  I  think  relieving  himself  of  this  charge  on  the  business  to  the 
extent  of  $400,  by  having  that  amount  indorsed  on  the  paper,  was  a  legiti- 
mate use  of  the  money,  in  view  of  his  statement  what  his  wife  authorized  him 
to  do  with  it.  I  don't  think  she  could  have  called  him  to  account  for  mis- 
appropriating it;  the  effect  being  to  relieve  the  insurance  business  of  a  charge 
such  as  is  mentioned  in  this  paper  to  the  extent  of  $400.  Therefore,  there 
being  no  dispute  about  the  testimony,  Mr.  McBain  being  the  only  one  who 
states  what  his  wife  directed  him  to  do  with  the  notes,  in  that  view  of  the 
case,  he  having  made,  in  the  judgment  of  the  court,  a  legitimate  use  of  the 
money,  in  view  of  the  instructions  given  him  by  his  wife,  your  verdict  should 
be  for  the  defendant  in  this  aise." 

This  instruction  was  erroneous.  There  is  no  doubt  that  Mr.  McBain  would 
naturally  like  to  be  relieved  of  the  indebtedness,  but  he  had  no  authority  to 
charge  the  business  of  the  plaintiff  with  his  individual  indebtedness,  with- 
out some  evidence  to  show  that  she  assented  to  it.  But  even  if  the  contract 
constituted  a  charge  upon  the  business,  the  $400  in  question  was  not  received 
for  premiums  in  the  insurance  business,  and  had  no  connection  whatever  with 
the  contract.  The  notes  appear  to  have  been  indorsed  by  William  McBain  as 
agent,  and  it  therefore  appears  upon  the  face  of  the  papers  that  the  person 
who  negotiated  the  sale  was  acting  in  the  capacity  of  agent,  and  this  was  no- 
tice to  defendant  that  Mr.  McBain  was  not  the  owner  of  the  notes,  and  put 
hyn  upon  inquiry  of  the  authority  of  McBain  to  act.  The  ownership  of  the 
paper  discounted  or  sold  to  Mr.  Seligman,  and  the  nature  and  extent  of  the 
authority  of  the  agent  in  selling  it,  were  legitimate  subjects  of  inquiry,  and 
were  questions  of  fact  which  ought  to  have  been  submitted  to  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 
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Kerrick  ».  Stevens  and  others. 

Filed  October  28,  1885. 

Promissory  Note — Suit  on  Defense— Authority  or  Agent. 

Former  decision  in  this  case  (20  N.  W.  Rep.  888)  adhered  to. 

Error  to  Montcalm. 

N.  O.  Oriswold,  for  plaintiff.  Palmer  {&  Lyon  and  J.  C,  Shields,  for  ap- 
pellants. 

Campbell,  J.  This  is  the  same  case  which  was  before  us  as  reported  in 
20  N.  W.  liep.  888,  and  54  Mich.  — ,  and  does  not  present  any  serious  differ- 
ences upon  the  main  questions.  Defendants  were  sued  on  two  notes,  made 
in  tlie  name  of  the  Hastings  Ladder  Company  to  the  order  of  plaintiff, 
who  did  business  in  the  name  of  J.  H.  Kerrick  &  Co.,  and  upon  the  common 
counts.  One  of  these  notes,  for  8210.80,  was  dated  July  19, 1882,  at  Hastings, 
Minnesota,  at  90  days.  The  other  having  been  thrown  out  of  the  case  as 
made  after  defendants'  partnership  was  dissolved,  is  of  no  consequence.  Re- 
covery was  had  on  the  first  note,  and  upon  a  bill  of  $175,  for  goods  furnished. 
The  note,  when  produced,  had  upon  it  a  blank  indorsement  of  the  payee;  but 
this  was  immaterial  and  could  be  disregarded,  in  his  hands,  and  so  it  was 
held.  The  consideration  of  both  note  and  bill  was  articles  furnished  by  plain- 
tiff to  the  Hastings  Ladder  Company,  and  the  defense  is  based  partly  on  the 
denial  6t  any  such  partnership,  and  partly  on  the  absence  of  power  in  the  de- 
fendant Riches  to  incur  debts. 

We  held,  when  the  case  was  formerly  before  us,  that  the  articles  signed  by 
defendants  made  them  partners  at  once,  and  we  do  not  feel  disposed  to  open 
that  controversy.  Neither  do  we  conceive  on  what  ground  the  power  of  the 
partner  at  Hastings  to  incur  debts  for  the  purchase  of  articles  to  be  used  in 
the  business  can  be  questioned.  The  firm,  whose  identity  was  sufficiently 
shown,  was  not  one  involving  any  peculiarities,  and  the  purchase  was  within 
tlie  ordinary  purposes  for  which  it  was  created. 

.  It  was  sought  to  show  that  plaintiff  had  taken  steps  to  establish  a  lien 
against  the  partnership  property  for  his  debt.  Defendant,  however,  made  no 
proposal  to  show  that  it  had  been  enforced,  or  anything  realized  from  it.  This 
being  so,  the  court  rightly  held  it  immaterial. 

The  record  presents  no  important  points,  and  as  no  errors  appear,  the  judg- 
ment must  be  affirmed. 

(The  other  justices  concurred.) 


Powell  t).  Powell 

Filed  October  28,  1885. 

Husband  ahd  Wife— Adultery— Divorce— Dksertiok. 

Where  a  wif«  leaves  her  husband  because  he  suspects  her  of  adultery,  he  is  not 
entitled  to  a  divorce  on  tiie  ground  of  desertion. 

Appeal  from  Montcalm. 

N.  O.  GrisiDoldf  for  complainant. 

MoKSE,  C.  J.  The  complainant  filed  his  bill  of  complaint  in  the  circuit 
court  for  the  county  of  Montcalm,  in  chancery,  alleging  adultery  on  the  part 
of  defendant  with  one  Waldron;  and  also  setting  forth,  further,  that  while 
complainant  and  defendant  were  living  and  cohabiting  together  as  husband 
and  wife,  said  Waldron,  who  had  been  treating  the  defendant  professionally 
as  a  physician,  on  the  fifteenth  day  of  December,  A.  D.  1879,  without  the 
knowledge  or  consent  of  complainant,  and  while  he  was  away,  procured  teams 
and  moved  all  the  household  furniture,  clothing,  and  personal  effects  of  tha 
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defendant  seven  miles  away  from  Murray  township,  where  complainant  lived, 
to  Brighton,  Ontai'io,  a  distance  uf  seven  miles;  and  that  soon  thereafter  the 
said  Dr.  Waldron  and  the  defendant  resided  in  Brighton  as  husband  and  wife 
in  open  and  lascivious  cohabitation,  and  continued  to  so  reside  together  until 
the  spring  of  1881,  when  Dr.  Waldron  died  at  the  house  where  he  and  de- 
fendant were  so  living;  "and  that  the  said  Laura  Powell,  without  any  cause 
or  provocation,  deserted  your  orator  as  aforesaid,  and  continued  from  the  date 
aforesaid  to  reside  separate  and  apart  from  your  orator  and  with  the  said  Dr. 
Waldron  until  his  death,  aforesaid. "  This  allegation  is  relied  upon  as  a  proper 
averment  of  deseition  under  the  statute,  and  is  the  only  reference  in  the  bill 
from  which  desertion  can  be  claimed. 

There  was  no  personal  service  upon  defendant,  but  upon  proof  of  publica- 
tion the  bill  was  properly  taken  as  confessed  against  her,  and  referred  to  a 
commissioner  to  take  proofs  and  make  report.  Testimony  was  obtained  by 
commission  on  interrogatories,  and  two  witnesses  also  sworn  and  examined  by 
the  circuit  court  commissioner.  Upon  his  repoi*t  to  the  circuit  court  in  chan- 
cery a  decree  was  entered  therein  dismissing  complainant's  bill,  and  he  ap- 
peals to  this  court. 

It  wull  readily  be  seen  that  the  allegation  of  desertion  in  the  bill  is  not  suf- 
ficient. The  charge  therein  covers  only  a  period  from  December,  1879,  until 
the  spring  of  1881,  less  than  two  years,  and  is  entirely  silent  as  to  what  took 
place  afterwards,  save  that  complainant  has  not  voluntarily  cohabited  with 
defendant  "since  the  discovery  of  such  adultery  on  the  fifteenth  day\)f  De- 
cember, 1879. "  It  is  evident  that  the  bill  was  filed  upon  the  theory  of  adultery 
only,  and  that  the  claim  of  desertion  is  an  after-thought.  There  is  no  proof 
whatever  of  adultery.  The  brief  filed  in  this  court  by  the  solicitor  of  com- 
plainant does  not  ask  a  decree  on  that  ground,  but  the  argument  is  made  that 
he  is  entitled  to  a  decree  on  account  of  desertion.  But  if  the  allegations  in  the 
bill  of  complaint  were  sufficient  to  admit  of  evidence  to  .support  the  charge 
of  desertion,  the  testimony  shows  that  the  parties  had  separated  before  de- 
fendant moved  to  Brighton,  and  there  is  nothing  to  show  but  that  such  sep- 
aration and  her  removal  to  Brighton  was  not  with  the  full  and  free  consent, 
of  complainant.  In  fact,  the  inference  is,  from  the  whole  proofs,  that  com- 
plainant deserted  defendant  because  he  suspected  her  of  adultery,  which  he 
has  failed  to  establish  in  this  cause. 

The  decree  of  the  court  below  is  affirmed. 

(The  other  justices  concurred.) 


Scott's  Case. 

Filed  October  28,  1885. 

Mandamus — Receives — Vacation  of  Order. 

Mandamxu  to  vacate  an  order  of  a  court  appointing  a  receiver,  suit  having  been 
brought  by  creditors  to  wind  up  the  afiairs  of  the  estate,  to  take  cnai^e  of  the  asseto, 
refused. 

Motion  to  dismiss  appeals. 

S,  E,  Engle,  Alfred  lixissell,  and  Don  M,  Dickinson ,  for  the  motion.  Ed. 
E,  Cane  and  C.  J.  Walker,  against. 

Campbell,  J.  These  are  three  applications  for  mandcLmus^  all  of  which 
relate  to  but  one  main  question,  which  is  whether  a  cause  begun  in  the 
Wayne  circuit  by  creditors  to  wind  up  an  assigned  estate  has  been  lawfully 
transferred  to  the  superior  court  of  Detroit.  One  of  them  presents  the  fur- 
ther point,  whether  the  order  of  the  Wayne  circuit  court  appointing  a  re- 
ceiver of  the  assigned  estate  is  of  such  an  illegal  character  that  it  should  be 
vacated  by  mandamus.  Upon  tlie  argument  it  was  claimed  for  respondents 
that  the  proceeding  under  tlie  statute  to  assume  charge  of  and  administer  as- 
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signed  estates  is  not  an  equitable  proceeding,  subject  to  removal  as  between 
proper  parties,  but  is  a  peculiar,  and  in  some  respects  anomalous,  proceeding, 
which  is  specially  vested  in  the  circuit  courts  to  the  exclusion  of  all  other 
courts  of  original  jurisdiction.  We  think  that  such  is  the  character  of  the 
proceeding.  The  statute  which  prescribes  how  assignments  shall  be  made, 
and  requires  them  to  give  no  preferences,  makes  it  necessary  to  their  valid- 
ity that  tliey  shall  be  acknowledged  and  Hied,  with  a  proper  inventory  and 
bond,  in  "tlie  office  of  the  clerk  of  the  circuit  court  of  the  county  where  the 
assignor  resides,"  or,  in  case  of  non-residence,  in  the  county  of  the  assignee, 
if  a  resident.  How.  §  8739.  This  must  be  done  within  10  days  after  the 
making.  Other  action  of  the  assignees  must  be  filed  in  the  same  office.  In 
case  of  fraud,  or  of  failure  to  conform  to  the  statutory  reguliitions,  any  per- 
son interested  may  file  a  bill  to  enforce  the  trust,  and  a  receiver  may  be  ap- 
pointed, and  the  court  may  order  a  summary  examination  of  parties  or  wit- 
nesses at  any  stage  of  the  cause.  Section  8744.  Where  any  claim  is  disputed 
by  assignee,  receiver,  or  creditor,  a  trial  is  to  be  had  on  the  law  side  of  the 
same  court,  in  a  contest  entered  as  a  cause  between  creditor  and  assignor, 
and  on  a  verdict  a  judgment  is  to  be  entered,  but  no  execution  can  be  issued 
on  it.  Provision  is  also  made  concerning  the  declaration  of  dividends  and 
other  matters,  and  it  is  finally  provided  that  the  circuit  court  in  chancery 
shall  have  supervisory  power  over  all  matters,  questions,  and  disputes  arising 
under  assignments,  and  may,  upon  the  application  of  the  assignee  or  any  per- 
son interested,  make  all  necessary  and  proper  orders  for  management,  dispo- 
sition, and  distribution,  and  for  the  recovery  of  property  claimed  by  third 
persons,  and  may  from  time  to  time  require  new  bonds  or  securities.  Sec- 
tion 8749.  , 

It  so  happens  that  the  circuit  court  clerk  is  the  person  who  is  clerk  of  the 
county;  but  the  fact  that,  his  proper  title  being  county  clerk,  he  is  liere  only 
spoken  of  as  clerk  of  the  circuit  court  is  of  some  significance  iis  indicating 
that  all  the  proceedings,  whether  a  suit  in  equity  is  begun  or  not,  belong  in 
the  court  records  and  not  in  the  general  recoi*ds  of  the  county.  This  alone  is 
not  conclusive.  But  when  we  look  at  the  whole  statute  it  will  be  found  to 
partake  of  several  of  the  characteristics  of  bankrupt  and  insolvent  laws,  and 
to  involve  quite  as  many  administratiye  as  forensic  duties.  In  some  cases  it 
requires  a  proceeding  which  is  in  form,  but  not  in  fact,  a  common-law  action, 
begun,  not  by  the  apparent  plaintiff,  but  in  his  name,  at  the  suggestion  of  ad- 
verse interests.  The  power  to  regulate  and  control  the  prools  of  debts,  the 
collection  and  distribution  of  assets,  and  the  hearing  of  questions  from  time 
to  time  in  advance  of  any  final  hearing  on  pleadings  and  proofs,  all  distinguish 
the  proceedings  from  regular  chancery  cases  in  the  usual  course  of  justice. 
It  is  hanlly  possible  that  some  of  the  inquiries  under  the  statute  would  not 
be  beyond  the  jurisdiction  of  any  merely  municipal  court.  But  however  this 
may  be,  those  courts  are  not  created  for  any  purpose  but  the  common  judi- 
cial business  of  a  municipal  tribunal,  and  where  a  particular  court  is  named 
throughout,  and  where  the  powers  granted  are  special  and  peculiar,  it  cannot 
be  assumed  that  a  choice  of  tribunals  is  left  to  parties.  Some  of  the  duties  pre- 
scribed by  the  statute  are  to  be  performed  by  the  clerk  of  the  court  without 
the  pendency  of  any  regular  chancery  proceedings,  and  some  are  to  be  per- 
fonned  by  subsidiary  inquiries,  when  the  parties  to  the  record,  for  anything 
we  can  know  in  the  matter,  could  not  be  forced  into  a  city  court. 

We  consider  the  subject  as  one  which  is  not  within  the  ordinary  range  of 
judicial  causes,  and  as  not  within  the  jurisdiction  of  the  superior  court.  The 
questions  of  practice  do  not,  therefore,  become  material. 

Whether  the  appointment  of  the  receiver  can  be  complained  of  by  relat- 
ors, and,  if  so,  under  what  circumstances,  is  a  question  which  cannot  con- 
veniently be  disposed  of  on  mandamxis.  There  are  certainly  cases  where  a 
trust  of  this  kind  may  be  placed  in  the  custody  of  the  court,  and  where,  unless 
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I 

\  done  in  advance  of  the  final  hearing,  it  would  be  of  no  use.    But  this  does 

i  not  necessarily  preclude  inquiry  how  fai-  it  may  have  been  done  in  violation 

[  or  disturbance  of  legal  right.    If  such  an  order  can  be  interfered  with  by  an 

!  appellate  court,  it  must  be  appealable,  and  an  appeal,  if  it  lies,  (wliich  we 

j  do  not  now  determine,)  will  bring  up,  as  a  return  to  a  mandamus  cannot,  the 

I  whole  facts  on  which  tlie  court  below  acted,  for  review. 

We  think,  therefore,  that  all  of  the  applications  must  be  denied,  with  costs 
\  against  relators. 

(The  other  justices  concurred.) 


First  Nat.  Bank  of  Detroit  and  others  «.  Barnum  Wire  &  Iron 
Works  and  others. 

Filed  October  28,  1885. 

Absignment— Receiver— Motion  to  Remove. 
Motion  to  remove  receiver  denied. 

Mandamus, 

Hoyt  Posit  for  relator.  Henry  M,  Duffleld  and  Isaaa  Marston^  for  re- 
spondent. 

Campbell,*  J.  This  is  a  chancery  case  begun  for  the  purpose  of  adminis- 
tering an  assigned  estiite,  and  a  receiver  was  appointed  by  consent,  and  with 
certain  agreed  powers  and  conditions.  During  the  progress  of  the  proceed- 
ings, Henry  M.  Duflield,  who  is  recognized  as  a  previous  attiiching  creditor, 
but  whose  suit  in  attachment  is  not  yet  disposed  of,  fil^d  a  petition  seeking 
relief,  and  the  removal  of  the  receiver  on  various  charges  of  illegal  conduct, 
involving,  among  other  things,  alleged  collusion  with  certain  alleged  credit- 
ors and  parties,  whereby  they  were  given  ml  vantages  over  petitioner  and  other 
parties.  The  circuit  court  removed  the  receiver's  solicitor  on  the  ground  tliat 
he  was  appointed  at  the  instance  of  a  large  creditor  whose  solicitor  he  con- 
tinued to  be,  and  who  had  become  one  of  the  receiver's  bondsmen,  as  it  is 
claimed,  on  the  understanding  that  he  should  act  for  the  receiver.  The  court, 
however,  did  not  remove  the  receiver.  This  refusal,  and  the  order  which  was 
made  on  the  hearing  of  the  petition,  being  regarded  by  petitioner  as  a  legal 
grievance,  he  appealed  from  it,  and  the  receiver  moves  to  dismiss  the  appeal, 
which  can  only  be  done  for  want  of  jurisdiction. 

Another  appeal,  which  the  receiver  also  moves  to  dismiss,  is  from  an  order 
directing  the  receiver  to  sell  all  of  the  assets,  real  and  personal,  in  certain  lots 
and  on  certain  prescribed  notices,  and  authorizing  him  to  receive  in  payment 
the  bonds  of  claimants  to  the  amount  of  their  claims. 

On  the  argument  of  these  motions,  a  great  deal  was  said  on  the  general 
merits.  But  the  only  thing  we  can  consider  is  the  single  legal  question  whether 
the  orders  complained  of  are  of  such  a  nature  as  to  come  within  our  statute 
concerning  appeals  and  tinal  orders.    We  cannot  prejudge  the  facts. 

Our  main  objection  was  that  these  orders  were  interlocutory,  and,  as  claimed, 
discretionary.  In  the  ciises  arising  under  Vincent  J,  ScoWs  Assignment, 
ante,  200,  heard  at  the  same  time  with  these  motions,  we  held  that  the  pro- 
ceedings under  the  assignment  law  differed  essentially  from  ordinary  chan- 
cery proceedings,  and  included  collateral  and  peculiar  duties  and  inquiries. 
No  rule  is  better  settled  than  that  private  rights  are  not  subject  to  uncon- 
trolled discretion,  and  any  proceeding,  whatever  may  be  its  name,  whereby 
they  are  seriously  affected,  or  divested  wrongfully,  must  necessarily  be  open 
to  review  in  some  form.  The  power  to  appoint  a  receiver  under  an  assign- 
ment is  not  only  subject  to  all  rights  paramount  to  the  assignment,  but  it  is 
also  subject  to  legal  conditions.  It  would  be  impossible  to  hold  that  by  ap- 
pointing a  receiver  any  court  could  authorize  him  to  violate  private  rights,  or 
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to  commit  frauds  without  control.  He  is  a  trustee,  and  subject  to  tlie  gen- 
eral duties  requiring  fairness  and  impartiality,  lie  cannot  lawfully  cotlude 
with  any  one,  and  cannot  lawfully  prefer  one  set  of  interests  to  another.  The 
rules  which  have  been  uniformly  recognized  i\3  governing  receivei's  would  be 
of  no  use  unless  the  action  of  the  court  retaining  him,  or  permitting  him  to 
act  unlawfully,  could,  so  far  as  private  rights  were  involved,  be  examined  in 
an  appellate  court. 

Any  ordinary  trustee  or  assignee  could  always  be  sued  by  bill  in  equity, 
and  retained  or  removed,  in  a  proper  case,  on  complaint  of  an  injured  party. 
The  statute  under  which  these  proceedings  are  had  has  drawn  to  the  circuit 
courts  in  chancery  the  entire  dispositions  of  assigned  estates,  and  it  has  never 
been  allowed  injured  parties  to  file  original  bills  against  receivers  for  such 
redress.  All  such  action  must  be  had  in  the  court  appointing  them.  But  it 
would  be  absurd  to  hold  that  there  could  be  no  redress  merely  because  what 
would  in  other  cases  be  an  independent  bill  must  h^re  be  a  petition.  The 
form  of  the  remedy  does  not  destroy  its  substance.  When  the  facts  are  shown, 
and  the  court  has  heard  the  contest,  the  decree  must  follow  law,  and  be  sub- 
ject to  law.  The  discretion  of  the  court  may  or  may  not  require  the  grant- 
ing of  the  precise  relief  prayed.  But  the  complaining  party  has  a  right  to 
have  it  reviewed  if  the  fund  in  which  he  claims  an  interest  is  alleged  to  be 
liable  to  such  danger  as  to  be  within  the  risks  which  the  law  protects  against. 
A  trustee  who  violates  his  duty  to  the  prejudice  of  the  beneficiaries  may  be 
complained  of.  Whether  the  charges  made  turn  out,  on  hearing,  to  require 
redress  or  not,  or  the  particular  redress  asked  for,  cannot  affect  the  jurisdic- 
tion, and  on  this  motion  we  cannot  consider  the  merits. 

The  order  of  sale  provided  for  an  entire  disposal  of  the  trust  funds,  and  all 
of  the  claims  of  the  creditors  and  others  may  be  affected  by  it.  It  is  the  chief 
end  of  the  trust  dealings.  It  contains  special  and,  as  it  Is  claimed,  unusual 
provisions,  both  as  to  notice  of  sale  and  sale  In  large  lots.  It  also  allows 
to  some  claimants  privileges  of  buying  on  credit,  which  are  denied  to  others 
interested,  and  these  sales  of  land  as  well  :is  of  personalty  on  personal  liability, 
without  mortgage  or  other  property  security.  The  effect  of  this  may  be  seri- 
ous. We  cannot,  without  a  knowledge  of  all  the  tucts,  and  without  a  hearing 
on  them,  decide  how  far,  if  at  all,  this  order  should  be  modified.  But  that  it 
is  a  final  order  we  have  no  doubt,  and  being  so  it  is  appealable.  The  motions 
must  be  denied. 

(The  other  justices  concurred.) 


People  v.  Cummerford. 
Filed  October  28,  1886. 

1.  CsiMTNAZ.  Law— Salook— Tm  or  Closing. 

When  a  saloon  is  open  and  people  go  in,  and  liauor  is  sold  to  them,  It  is  open,  Ib 
law,  no  matter  if  the  m>nt  door  is  closed,  or  by  what  means  they  gain  admittance. 

2.  Sam  E— Closkd,  when. 

When  the  statute  requires  the  doors  of  a  saloon  to  be  closed,  it  means  that  no  one 
shall  be  inside  or  get  inside. 

Error  to  recorder's  court  of  Detroit. 

Moses  Taggart  and  9eo.  F.  Robison,  for  the  People.  Wm.  B.  Jackson,  for 
respondent. 

Morse,  C.  J.  The  defendant  was  convicted  of  the  offense  of  not  keeping 
his  saloon  closed  on  the  night  of  the  thirtieth  of  January,  1885,  from  and  after 
ttie  hours  of  10  o'clock  in  the  evening  until  6  o'clock  in  the  morning  of  the 
succeeding  day.  Before  the  jury  were  impaneled  in  the  recorders'  court  of 
the  city  of  Detroit,  where  the  case  was  tried,  the  defendant,  by  his  counsel, 
moved  to  quash  the  complaint,  on  the  ground  that  it  did  not  set  forth  any  of- 
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f  ense  under  the  laws  of  this  state,  which  motion  was  denied,  and  exception 
taken.  John  Spillane,  an  officer  of  the  Metropolitan  police,  testified  that  de- 
fendant kept  a  saloon  where  intoxicating  liquors  were  sold  at  retail;  that 
there  was  a  restaurant  connected  with  said  saloon ;  that  the  entrance  to  the 
restaurant  was  on  Randolph  street,  and  the  entrance  to  the  bar-room,  the 
only  room  where  such  liquors  were  sold,  was  on  the  Michigan  Grand  avenue 
side  of  the  building;  that  the  restaurant  and  bar-room  were  in  separate  rooms, 
with  a  door  between  them,  which  closed  with  a  self-acting  spring;  that  on 
the  night  in  question  the  entrance  to  the  bar-room  was  closed,  so  far  as  the 
witness  knew,  at  10  o'clock,  and  no  person  went  in  or  came  out  of  said  bar- 
room, by  the  entrance,  after  that  hour;  that  the  witness  and  another  otiicer 
went  into  the  restaurant,  by  the  Randolph-street  door,  at  half  past  11  o'clock 
that  night;  that  said  door  was  open;  that  the  door  leading  from  the  restau- 
rant to  the  bar-room  was  closed ;  that  they  pushed  it  open  and  entered  the  bar- 
room. Just  before  the^  went  in  they  saw  several  persons  enter  the  restau- 
rant and  pass  through  the  spring-door  into  the  bar-room,  which  was  lighted. 
The  following  question  was  then  asked  witness:  ^^ Question.  Whom  did  yon 
see  in  the  bar-room  ?"  Objected  to  by  defendant's  counsel  as  incompetent,  ir- 
relevant, and  immaterial.  The  objection  was  overruled,  and  witness  testified 
that  he  saw  the  defendant  and  others  at  the  bar,  and  the  bar-tender  behind 
the  bar.  "  Q.  Did  you  see  any  liquors  sold  at  that  time? "  Objected  to  for  the 
same  reasons  given  above,  and  overruled.  Witness  then  gave  evidence  that 
the  bar-tender  put  drinks  on  the  bar,  and  of  what  took  place  in  the  bar-  ' 
room,  and  also  that  people  were  continually  going  in  and  coming  out  of  the 
bar-room,  through  the  restaurant,  until  about  half  past  3  in  the  morning. 

Other  evidence  was  received  tending  to  show  the  same  state  of  facts;  also 
evidence  on  the  part  of  the  defendant  tending  to  contradict  the  witnesses 
for  the  prosecution,  and  that  no  liquors  were  sold,  and  no  business  done,  of 
any  kind,  in  the  bar-room. 

The  court  charged  the  jury,  among  other  things,  as  follows:  "If  the  saloon 
was  open,  and  people  went  in  and  liquor  was  sold  to  them,  then  the  saloon  was 
open  in  the  meaning  of  the  law.  It  makes  no  difference  whether  the  door 
was  open  or  not.  If  they  went  into  the  restaurant  and  from  there  found  any 
means  of  access  to  the  saloon,  and  liquor  was  sold  them  in  the  saloon,  then  it 
was  open  for  business.  It  makes  no  difference  how  many  people  were  in  tiiere; 
the  only  question  is,  was  the  saloon  open  for  business?"  To  this  part  of  the 
charge  the  defendant  excepted. 

We  find  no  eiTor  in  the  proceedings.  The  charge  was  too  favorable  to  the 
defendant.  If  the  jury  found  the  saloon  lighted,  the  bar-tender  inside  behind 
the  bar,  with  a  spring-door  from  the  restaurant,  which  only  needed  a  ])ush  to 
open  it,  and  that  people  were  passing  in  and  out  through  the  door,  it  was  a 
plain  violation  of  the  statute,  whether  any  liquors  were  sold  or  not.  It  was 
the  same  in  our  view  of  the  law  as  an  open  door,  or  an  open  extrance  without 
a  door.  The  statute  contemplates  that  a  closed  door  shall  be  one  that  cannot 
be  opened  by  a  mere  push  of  the  hand.  Such  a  door  is  an  invasion  of  the  law, 
and  its  continuance  in  the  shape  it  was  in,  in  this  case,  we  are  inclined  to 
think,  would  be  a  violation  of  the  statute,  without  either  the  defendant  or  his 
bar-tender  inside  ready  to  wait  upon  customers,  because  if  any  persons  in  the 
restaurant  wanted  liquor  they  would  only  have  to  push  open  this  spring-door 
and  help  themselves. 

It  was  also  entirely  competent  to  show  what  took  place  inside  of  the  bar- 
room. If  the  saloon  had  been  securely  locked  and  fastened,  both  at  the  main 
entrance  and  also  at  the  door  leading  into  the  restaurant,  and  yet  after  the 
hour  of  10  o'clock  in  the  evening  the  defendant  and  his  bar-tender  were  in- 
side furnishing  drinks  to  others,  also  inside,  he  would  be  amenable  to  the 
statute,  because  either  the  persons  inside  must  have  got  in  after  10,  or  have 
been  left  inside  when  the  doors  were  closed  and  locked.    In  either  case  the 


Digitized  by 


Google 


Mich.]  V  PEOPLE   i%  CUMMERFOUD.  205 

law  would  be  violated.  When  the  statute  requires  the  doors  to  be  closed,  it 
means  that  no  one  shall  be  inside,  or  get  inside  thereafter,  before  lawful  hours, 
at  least  with  the  consent  of  the  defendant  or  his  authorized  agents.  We  had 
supposed  the  meaning  of  the  term  *' closed  door,"  under  the  statute,  had  been 
fully  heretofore  set  forth  by  this  court  in  the  case  of  KurU  v.  People,  83  Mich. 
282-,  People  v.  Waldvogel,  49  Mich.  337;  S.  C.  13  N.  W.  Rep.  620;  People  v. 
Blake,  52  Mich.  566;  S.  C.  18  Jif.  W.  Rep.  360,  and  others.  It  is  not  alone  the 
intent  or  purpose  for  which  the  saloon  is  kept  open  that  is  offensive  to  the 
law,  but  also  the  oppoi-tunity  furnished  pei*sons  to  obtain  liquors  at  the  hours 
and  on  the  days  prohibited  by  the  statute. 

We  also  think  the  complaint  sufficient.  There  being  no  error,  the  judgment 
of  the  recorder's  court  is  affirmed. 

(The  other  justices  concurred.)  « 
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SUPREME  COURT  OF   WISCOJ^fSFir. 


Klautz  v.  Werner. 
Filed  November  3,  1885. 

1.  Pleading  and  Practice— Change  op  Venue— Pees. 

It  is  provided  by  statute  (chapter  451,  P.  &  L.  Laws  1871)  that  there  shall  be  paid 
to  the  clerk  at  the  time  of  commencement  of  eacli  action  or  proceeding  instituted  in 
the  circuit  or  county  court,  or  upon  filing  the  original  papers  of  any  suit  or  proceed- 
ings in  either  of  said  courts,  upon  an  appeal  from  an  inienor  court,  or  upon  a  change 
of  venue  from  some  other  county, except  in  criminal  cases, — a  fee  of  two  dollars  in 
addition  to  state  and  county  tax.  On  failure  to  comply  with  this  statute  the  clerk 
is  guilty  of  a  breach  of  his  official  bond  if  he  files  such  papers. 

2.  Samk— Custom — Effect. 

Where  tlie  clerk  has  always  treated  certain  attorneys  as  liable  for  costs,  and  never 
required  them  to  pay  said  fee,  this  can  create  xio  rights  in  fietvor  of  such  practice,  or  re- 
lieve from  liability  to  pay  such  fee. 

Appeal  from  circuit  court,  Milwaukee  county. 

Davis,  Riess  <&  Shepard,  for  respondent,  Hiehard  Klautz.  Thomas  Lynch 
and  J,  8.  Anderson,  for  appellant,  Peter  Werner. 

CoLb,  G.  J.  The  motion  to  remand  this  cause  to  the  circuit  court  of  Man- 
itowoc county  should  have  been  granted.  Assuming,  as  we  may  do  for  the 
purposes  of  this  appeal,  that  all  the  proceedings  to  change  the  place  of  trial 
were  regular  up  to  the  time  the  order,  dated  November  21,  1884,  was  ob- 
tained, still  that  order  only  extended  the  time  for  the  transmission  of  the 
record  to  November  25, 1884.  But  the  record  was  not  actually  filed  with  the 
clerk,  of  the  circuit  court  of  Milwaukee  county  until  the  twenty-eighth  of 
November,  three  days  after  the  extended  time  had  expired.  The  change  was 
•not  complete  until  the  record  was  filed  with  the  clerk.  Section  2627,  Rev. 
St.  It  is  true  the  record  was  received  by  the  clerk  on  the  twenty-fifth  of 
November,  but  it  was  not  filed  by  him  because  the  fees  were  not  paid.  The 
clerk  of  the  circuit  court  of  Milwaukee  county  is  paid  a  salary,  and  the  fees 
provided  by  law  for  the  clerks  of  the  circuit  courts  of  other  counties  are  re- 
ceived and  accounted  for  by  him  under  oath  to  the  treasurer  of  the  county 
quarterly.  Chapter  311,  P.  &  L.  Laws  1862.  The  failure  or  neglect  of  the 
clerk  to  collect  and  thus  account  for  the  prescribed  fees  constitutes  a  breach 
of  his  official  bond.  By  chapter  451,  P.  &  L.  Laws  1871,  it  is  provided  that 
there  shall  be  paid  to  said  clerk  at  the  time  of  the  commencement  of  each  ac- 
tion or  proceeding  instituted  in  the  circuit  or  county  court,  or  upon  filing 
the  original  papers  in  any  suit  or  proceedings  in  either  of  said  courts,  upon  an 
appeal  from  an  inferior  court,  or  upon  a  change  of  venue  from  some  other 
county, — except  in  criminal  cases, — the  sum  of  two  dollars,  in  addition  to 
the  state  tax  and  county  tax  required  to  be  paid.  In  view  of  these  verj' 
stringent  provisions,  it  was  plainly  not  the  duty  of  the  clerk  to  file  the  rec- 
ord before  the  proper  fees  were  paid. 

It  is  said  when  the  plaintiff  had  the  record  delivered  to  the  clerk  pursuant 
to  the  order,  then  his  duty  and  power  in  respect  to  it  ended.  But  this  is  a 
mistake.  It  was  the  plaintiff's  duty  to  pay  the  clerk  the  prescribed  fees  for 
filing  the  papers.  The  clerk  was  under  no  legal  duty  to  file  them  until  such 
fees  were  paid.  And  the  jurisdiction  of  the  court  would  not  attach  in  the 
case  until  the  papers  were  filed. 

It  is  stated  in  the  affidavit  of  one  of  the  plaintiff's  attorneys,  which  was 
used  in  resisting  the  motion  to  remand  the  cause  to  Manitowoc  county,  that 
the  clerk  had  always  treated  the  firm  of  which  he  is  a  member  as  responsible 
for  all  fees  and  dues  chargeable  in  any  case  against  the  party  for  whom  the 
firm  are  attorneys  of  record,  and  has  never  demanded  or  exacted  payment  in 
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•iulvance  for  any  such  fees.  Suqh  a  practice  between  the  clerk  and  attorneys 
is  not  deserving  of  judicial  condemnation,  if  the  clerk  chooses  to  observe  it, 
and  is  willing  to  become  personally  responsible  for  the  fees  to  the  county 
treasurer.  J)ut  the  law  is  clear  and  mandatory  that  the  prescribed  fees  must 
be  paid  the  clerk  upon  filing  the  original  papers,  on  a  change  of  venue;  con- 
sequently, the  clerk  was  guilty  of  no  dereliction  of  duty  because  he  did  not 
Hie  them  when  they  were  delivered  to  him.  The  law  made  it  the  plain  duty 
of  the  party  procuring  the  change  to  pay  these  fees  as  a  consideration  to  the 
papers  being  filed.    This  was  not  done  within  the  time  limited  in  the  order. 

In  the  view  we  have  taken  of  the  ciise,  it  is  unnecessary  to  consider  whether 
the  order  changing  the  place  of  trial  from  Manitowoc  to  Milwaukee  county 
was  a  proper  exercise  of  discretion  on  the  part  of  the  circuit  court;  or  whether 
the  time  for  the  transmission  of  the  recoil  could  be  enlarged  by  an  ex  parte 
order  after  the  original  20  days  had  expired.  These  points  are  quite  fully  ar- 
gued on  the  briefs  of  counsel,  but  we  express  no  opiuion  upon  them  at  this 
time. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  send  the  case  to  Manitowoc  county  for  trial. 


Sutton  v.  Chapman. 

Filed  Noyember  3,  1885. 

1.  Pleading  and  pRAcncB— Setting  Off  Judgments. 

Facts  examined,  and  held  that  the  facts  did  not  make  out  such  a  case  as  to  entitle 
parties  to  set  ofi"  one  judgment  against  another. 

2.  Same— Judgment— Reversal. 

The  statute  (Rev.  St.  g  3772)  providing  for  the  recovery,  on  reversal  by  a  higher 
court,  of  the  whole  or  part  of  a  judgment,  with  interest,  recovered  before  a  jus- 
tice of  the -peace,  which  has  been  made  on  execution,  does  not  apply  to  a  case  where 
the  appellate  court  simply  cuts  down  the  amount  of  the  judgment. 

Appeal  from  circuit  court,  Columbia  county. 

John  J.  Sutton,  pro  se,  Q.  W.  Stevens  and  P.  Q.  Stroud,  for  respondent, 
Almeron  Chapman. 

Cole,  C.  J.  The  order  appealed  from  cannot  be  sustained  on  the  ground 
that  it  was  in  the  nature  of  a  set-off  of  one  judgment  against  another.  The 
facts  do  not  present  a  case  for  tlie  exercise  of  that  power  on  the  part  of  the 
court.  The  equity  suit,  when  settled,  was  pending  in  Jefferson  circuit,  and 
included  other  parties  as  well  as  parties  to  this  action.  Undeniably  that  ac- 
tion bad  been  settled,  and  the  judgment  sought  to  be  collected  in  that  pro- 
ceeding had  been  paid.  It  is  true,  one  of  those  judgments  was  the  one  in 
favor  of  the  appellant  which  he  had  obtained  in  the  justice's  court.  The  re- 
spondent had  taken  an  appeal  from  this  judgment,  but  gave  no  bond  to  stay 
proceedings  to  collect  tlie  same.  The  appellant,  after  filing  a  transcript  in 
the  circuit  court,  and  having  issued  an  execution  which  was  returned  unsat- 
isfied, together  with  M.  J.  Roberts,  commenced  the  equitable  suit  in  the  na- 
ture of  a  creditors'  bill  to  collect  their  respective  judgments  against  Cliapman. 
Tills  action  was  against  the  principal  debtor,  and  other  persons  to  whom  it 
was  alleged  he  had  transferred  his  property,  for  tlie  purpose  of  placing  it  be- 
yond the  reach  of  his  creditors.  -As  we  have  said,  it  is  an  admitted  fact  that 
the  judgments  mentioned  in  the  equity  suit  were  paid  and  discharged;  conse- 
quently there  was  no  judgment  in  that  action  to  be  set  off; 

But  the  order  made  on  the  trial  of  the  appeal  action,  doubtless,  was  sup- 
posed to  be  authorized  by  section  3772,  Rev.  St.  That  section  provides  that 
if  a  justice's  judgment,  or  any  part  thereof,  be  collected,  and  the  judgment 
be  afterwards  reversed,  the  appellate  court  shall  order  the  amount  collected  to 
be  restored,  with  interest  from  the  time  of  the  collection.    Such  order  may  be 
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obtained,  upon  proof  of  the  facts,  upon  notice  and  motion,  and  may  be  en- 
forced as  a  judgment.  Kow,  it  is  claimed  that  the  case  made  by  the  affidavits 
is  within  the  spirit,  if  not  the  letter,  of  this  section ;  but  the  difficulty  with 
that  construction,  as  applied  to  this  case,  is  that  the  judgment  in  the  action 
of  Sutton  y.  Chapman  was  not  reversed  in  the  circuit  court  on  appeal.  The 
amount  recovered  by  the  plaintiff  in  the  justice's  court  was  reduced  in  the 
appellate  court  nearly  $100;  but  still  tlie  plaintiff  had  judgment  in  that  court 
for  $60,  the  amount  found  due  him  by  the  jury.  So  it  is  obvious  that  his 
judgment  was  not  reversed,  and  the  case  did  not  come  within  the  language 
of  the  section. 

But  it  is  claimed  that  the  order  of  the  circuit  court  fairly  adjusted  the  rights 
of  the  parties,  and  should  be  sustained  to  prevent  a  circuity  of  action.  lu  its 
order  the  court  adjudged  that  the  amount  which  the  defendant  was  entitled 
to  recover  back  on  account  of  having  paid  the  judgment  in  the  equity  suit  was 
$186.18,  less  the  sum  of  $60,  and  the  costs  taxed  in  the  action  on  appeal* 
Whether  this  was  a  fair  and  equitable  adjustment  of  the  litigation  between 
these  parties  depends  entirely  upon  facts  which  cannot  well  be  determined  on 
affidavits.  These  facts  are  whether  the  payment  of  the  judgment  in  the  equity 
suit  was  not  voluntary,  and  understood  to  be,  at  the  time,  a  settlement  of  the 
suit  then  pending  on  appeal  in  the  circuit  court  of  Columbia  county.  On  the 
affidavits  now  before  us,  we  think  these  are  very  grave  questions,  which  can 
only  be  determined  by  an  action  in  the  proper  manner.  If  the  appeal  action 
was,  in  fact,  settled,  it  is  obvious  it  was  no  longer  in  court  for  trial.  We 
therefore  think  that  the  defendant  should  be  remitted  to  his  remedy  by  action 
at  law  to  recover  what  he  claims  has  been  wrongfully  obtained  from  him  by 
the  plaintiff. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 


BuFFAitO  BARB-WntE  Go.  9.  Phillifs  and  others. 

Filed  November  3,  1885. 

I.  Plbadiwo  and  Pbactice— Judgment  for  Amount  Confmbed— Erbob. 

Where,  by  his  answer,  defendant  fairly  confesses  a  certain  amount  to  be  due  the 
plaintiff,  it  will  not  be  error  to  allow  judgment  to  be  taken  for  that  amount. 
1.  Same — Damages. 

Where  a  merchant  seeks  to  recover  damages  for  fiulure  to  deliver  goods  at  the 
time  on  which  they  were  to  be  delivered,  and  consequent  loss  of  trade,  it  must  be 
alleged  that  said  goods  were  to  be  delivered  at  a  particular  time,  and  that  plaintifT 
knew  this  fact. 

Appeal  from  county  court,  Milwaukee  county. 

Finches^  Lynde  dk  Miller ^  for  respondent,  Buffalo  Barb- Wire  Go.  Chas* 
if.  Bice,  for  appellants,  J.  P.  Phillips  and  others. 

Cole,  C.  J.  The  order  requiring  the  defendants  to  pay  1^598.11,  admitted 
to  be  due  in  the  original  answer,  was  fully  authorized  by  section  28d2,  Bev. 
St.  Sellers  v.  Union  Lumbering  Co.,  36  Wis.  398.  It  seems  to  us  too  plain  for 
argument  that  the  answer  admitted  the  plaintiff's  claim  to  that  extent  to  be 
just,  therefore  no  further  comment  will  be  made  on  that  point.  Assuming 
that  this  order  was  correctly  made  upon  the  -pleadings  as  they  then  stood,  was 
there  any  error  in  the  refusal  of  the  court  to  set  it  aside  and  allow  the  amended 
answer  to  be  filed?  We  think  not.  Both  the  original  and  amended  answers 
claimed  damages  for  a  breach  of  warranty  in  the  quality  of  the  wire,  and  od 
account  of  the  looseness  of  the  barbs  on  the  same,  in  the  sum  of  (350.  But 
in  the  amended  answer  an  additional  claim  for  damages  is  set  up,  which  is 
that  by  reason  of  the  failure  of  the  plaintiff  to  deliver  to  the  defendants  wire 
of  the  kind,  quality,  and  description  agreed  upon,  the  defendants  were  delayed 
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and  prevented  from  entering  into  that  branch  of  business  in  its  season,  and 
were  thereby  injured  in  the  sum  of  $650. 

There  is  no  allegation  in  eitlier  answer  that  the  plaintiff  undertook  and 
agreed  to  deliver  the  wire  in  any  specified  time,  nor  does  it  appear  when  in 
fact  it  was  delivered.  Kor  is  there  any  averment  that  the  plaintift  was  in- 
formed when  the  wire  was  oidered,  as  to  what  use  it  was  to  be  put,  or  that 
the  defendants  purchased  it  for  sale  in  their  business.  From  the  allegation  in 
the  amended  answer  that  the  defendants  were  engaged  in  the  wholesale  agri- 
cultural implement  trade  in  the  city  of  Milwaukee  when  the  plaintiff*s  agent 
called  at  their  place  of  business  and  fook  the  order  for  the  wire,  it  may  be  in- 
ferred the  agent  knew  the  business  in  which  the  defendants  were  engaged. 
But  this  is  not  enough.  To  lay  the  foundation  for  danmges  for  loss  in  their 
business  because  defendants  were  prevented  by  the  delay  from  entering  into 
that  branch  of  business  in  its  season,  it  should  distinctly  appear  that  the  spe- 
cial circumstances  were  communicated  to  the  plaintiff^s  agent  when  the  or- 
der was  taken,  and  he  was  informed  of  the  purpose  for  which  the  wire  was 
purchased.  Otherwise  no  damages  could  be  recovered  on  that  ground.  This 
question  is  considered  in  the  recent  case  of  Thomas  Badgley  de  Wenttoorth 
Manvfg  Co.  y,  Wabash,  St.  L.  &  P.  Ry.  Co.,  62  Wis.  642,  S.  C.  22  K.  W.  liep. 
827,  to  which  we  refer  for  our  views  on  this  point.  There  were  no  facts 
stated  in  the  amended  answer  which  would  sustain  a  claim  for  special  dam- 
ages on  the  ground  that  the  defendants  were  Injured  in  their  business  by  rea- 
son of  the  failure  of  the  plaintiff  to  deliver  the  wire  as  it  had  agreed  to  do. 
So,  really,  the  amended  answer  contained  no  additional  claim  for  damages 
which  could  be  recovered  in  the  action.  It  was  therefore  not  error  to  refuse 
to  allow  it  to  be  filed. 

The  orders  of  the  county  court  appealed  from  are  affirmed. 


Mann,  as  Judge,  etc.,  v.  Everts  and  others. 
Piled  November  3,  1885. 

1.  ExiCDTOBS  Ain>  Administratobs— Pbesemtation  of  Ci«aim8~Bar— Rbv.  St.  1878,  i 

3844. 

All  claims  against  the  estates  of  decedents,  proper  to  be  allowed  by  the  commis- 
gioiiere,  must  be  presented  in  the  time  allowed  or  be  forever  barred,  under  section 
3844,  Rev.  St.  1878. 

2,  Same — Continqbmt  Claims. 

A  contingent  claim  may  be  presented  to  the  administrator  or  executor,  or  to  the 
judge,  at  any  time  within  two  years  from  the  time  creditors  are  required  to  present 
their  claims  for  allowance,  when  already  accrued,  or  at  any  time  within  one  year 
from  the  time  it  did  accrue,  and  before  the  estate  is  finally  settled. 
8.  Same— Official  Bond — Liability  on — When  Arisbs. 

Liability  on  an  official  bond  arises,  not  from  the  fact  of  the  existence  of  the  bond, 
but  frova.  its  breach. 
4.  Samb-^fficial  Bond— Bbbach'  of— Suit  against  Hbibs— Bab.        -• 

Where  a  liability  as  surety  on  bond  arises  after  the  estate  of  the  decedent  has  been 
fully  settled,  suit  may  be  maintained  against  the  heirs  and  distributees  of  such  es- 
tate to  recover  the  amount. 

Appeal  from  circuit  court,  Milwaukee  county. 

B.  Mariner  and  Frank  M.  Hoyt,  for  respondent,  John  E.  Mann,  as 
Judge,  etc.    Joshua  Stark,  for  appeljants,  Hiram  H.  Everts  and  others. 

Cole,  C.  J.  In  this  case  the- learned  circuit  court  decided  that  this  action 
against  the  heirs  of  Charles  P.  Everts  was  not  barred  by  the  proceedings  in 
the  county  court  for  the  settlement  and  distribution  of  the  estate  of  said 
Everts  according  to  law.  The  correctness  of  this  decision  is  the  main  ques- 
tion to  be  considered  on  this  appeal.  In  addition  to  the  facts  stated  when 
this  case  was  here  on  a  former  appeal,  (see  57  Wis.  508,  and  15  K.  W.  Rep. 
v.25N.w.,no.2 — 14 
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794,)  we  may  add  that  Charles  P.  Everts  was  one  of  the  sureties  on  the  bond 
given  by  Maurice  Fitzgerald  on  obtaining  a  license  to  sell  the  real  estate  of 
his  intestate.  The  bond  was  conditioned  that  the  administrator  would  justly 
and  truly  account  for  all  the  proceeds  of  the  sale  of  such  real  estate,  and 
dispose  of  the  same  according  to  law,  and  perform  all  orders  and  decrees  of 
the  county  court  by  him  to  be  performed  in  the  premises.  In  Kovember, 
1879,  Maurice  Fitzgerald  was  cited  to  render  his  account  as  administrator,  and 
the  items  of  that  account  was  the  matter  considered  on  the  other  appeaL 
This  court  decided  that  there  remained  ia  the  hands  of  the  administrator,  un- 
accounted for,  a  larger  sum  than  was  found  by  the  circuit  court.  It  there- 
fore reversed  the  judgment  of  the  court,  and  remitted  the  cause  for  the 
entry  of  a  judgment  ^or  the  proper  amount.  In  conformity  to  this  direction 
the  county  court  in  probate,  to  which  the  cause  had  been  remitted  by  the  cir- 
cuit court  in  September,  1883,  rendered  judgment  against  the  administrator 
for  $1,363.18,  the  amount  of  the 'proceeds  of  the  sale  still  in  his  hands,  with 
interest  tliereon  from  September  15,  1883.  The  administrator  was  ordered 
to  pay  this  amount  over  to  the  heirs  of  Fitzgerald,  or  to  the  persons  named, 
which  he  neglected  to  do.  This  action  was  then  brought  under  the  statute 
against  the  lieirs  of  Everts  to  enforce  the  liability  arising  on  this  bond  above 
named.  It  appears  that  Everts  died  in  1871,  while  an  inhabitant  of  Mil- 
waukee county.  An  administrator  was  appointed  to  settle  his  estate.  The 
county  court  made  an  order  in  April,  1873,  allowing  creditors  four  months 
to  present  their  claims  jigainst  said  estate.  No  claim,  contingent  or  other- 
wise, was  ever  presented  for  allowance  on  account  of  any  liability  upon  the 
bond.  In  December,  1873,  a  final  decree  was  entered  by  the  county  court 
settling  the  matter  of  the  Evarts  estate,  and  distributing  the  property,  both 
real  and  personal,  to  tlie  persons  entitled  by  law  to  the  same. 

These  are  all  tlie  facts  necessary  to  be  stated  in  order  to  understand  the 
position  of  counsel  in  the  case.  On  the  part  of  the  heirs  of  the  Everts 
estate  it  is  insisted  that  all  claim  or  liability  against  that  estate  arising  upon 
this  bond  is  barred,  because  no  attempt  was  ever  made  to  present  or  to  prove 
it  against  the  estate  within  the  time  limited  for  the  presentation  of  claims; 
nor  within^one  year  after  tlie  claim  accrued  or  became  absolute.  The  pro- 
visions of  chapter  101,  2  Tayl.  Rev.  St.,  as  amended  by  chapter  73,  Laws 
1873,  it  is  insisted,  sustains  this  position.  The  sections  more  especially  re- 
lied upon  are  14, 47, 48,  49, 51,  52,  and  55.  From  these  and  other  provisions 
of  the  statutes  the  learned  counsel  contends  that  the  county  courts  are  the 
sole  tribunals  for  the  adjustment  of  all  claims  against  the  estates  of  deceased 
persons,  whether  such  claims  are  absolute  or  contingent;  and  that  where  ad- 
ministration has  been  had  upon  an  estate,  and  notice  and  opportunity  given 
for  creditors  to  present  their  claims  for  allowance,  they  must  do  so  within 
the  time  limited,  or  their  claims  will  be  barred.  This  is  undoubtedly  correct 
as  to  all  claims  proper  to  be  allowed  by  the  commissioners.  Section  14  ex- 
pressly declares  that  unless  the  creditor  sliall  exhibit  his  claim  within  the 
time  limited  *or  that  purpose,  it  shall  be  forever  barred.  Section  3844,  Rev. 
St.  1878.  Tl»e  other  sections  referred  to  by  counsel  relate  to  the  allowance 
of  a  certain  class  of  contingent  claims.  Where  a  person  is  liable  as  security 
for  the  deceased,  or  has  any  other  contingent  claim  against  his  estate  which 
cannot  be  proven  as  a  debt  before  the  commissioners  or  allowed  by  them,  the 
same  may  be  presented,  with  the  proper  proof,  to  the  judge  of  the  county 
court  or  to  the  commissioners,  who  shall  state  the  same  in  their  report,  when 
it  is  presented  to  them.  If  the  court  shall  be  satisfied  by  the  proof  exhibited 
of  the  justness  of  the  claim,  it  may  order  the  executor  or  administrator  to 
retain  in  his  hands  sufficient  estate  to  pay  such  contingent  claim  when  it  be- 
comes absolute.  Sections  47.  48,  3858.  Section  49  provides  if  a  contingent 
claim  becomes  absolute,  and  shall  be  presented  to  the  judge  of  the  county  court 
or  to  the  executor  or  administrator  at  any  time  within  two  years  from  the  time 
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limited  for  other  creditors  to  present  their  claims  to  commissioners,  it  may  be 
allowed  by  the  judge,  upon  due  proof,  or  may  be  proven  before  the  commission- 
*;rs  alreadj^  appointed,  or  before  others  to  be  appointed  for  the  purpose,  in  the 
isuiiie  manner  as  if  presented  for  allowance  before  the  commissioners  had  made 
their  report.  3859.  Section  51  provides  if  the  claim  shall  accrue  or  become  ab* 
solute  at  any  time  after  the  period  limited  for  creditors  to  present  their  claims, 
the  person  having  such  claim  may  present  it  to  the  county  court  and  prove  the 
iiame  at  any  time  within  one  year  after  it  shall  accrue,  or  become  absolute; 
and,  when  established  in  the  manner  prescribed,  the  executor  or  administra- 
tor is  required  to  pay  the  same,  if  he  have  sufficient  assets  for  that  purpose,  or 
is  required  to  pay  such  part  as  he  shall  have  assets  to  pay.  3860.  By  the  next 
section,  when  a  claim  shall  be  presented  within  one  year  from  the  time  it 
shall  accrue  and  be  established,  and  the  executor  or  administrator  shall  not 
have  sufficient  to  pay  the  whole  of  the  claim,  the  creditor  has  the  right  to 
recover  such  part  of  the  claim  as  the  executor  or  administrator  has  not  assets 
to  pay,  against  the  heirs,  devisees,  or  legatees  who  have  received  sufficient 
xeal  or  personal  property  from  the  estJTte  to  pay  the  same.    3861. 

It  seems  to  us  obvious,  from  the  language  of  these  provisions,  that  the  con- 
tingent claim  referred  to  is  one  which  accrues  and  becomes  absolute  before 
the  tulmiuistration  upon  the  estate  is  closed,  and  before  a  decree  of  distribu*- 
tion  of  the  estate  has  been  made  by  the  county  court.  We  do  not  think  they 
M^ere  intended  to  or  do  apply  to  a  contingent  claim  like  the  present,  which  did 
not  accrue  and  was  incapable  of  being  established  by  proof  until  years  after 
the  estate  of  Everts  had  been  fully  administered.  The  breach  of  the  bond 
<lid  not  occur  until  nearly  10  yetirs  after  that  time.  The  very  existence  of 
<iny  future  liability  of  that  estate  was  uncertain,  depending  upon  the  contin- 
gency of  Maurice  Fitzgerald's  performing  the  condition  of  his  bond.  If  he 
should  faithfully  perform  that  condition  the  Everts  estate  would  have  to  an- 
,swer  for  no  breach.  But  if  the  administrator  failed  to  perform,  what  dam- 
;iges  would  result  from  the  breach,  and  how  could  they  be  ascertained?  Sup- 
pose the  breach  were  one  which  would  furnish  a  claim  for  nominal  damages 
only,  or  for  a  portion  of  the  penal  sum.  Is  it  not  apparent  in  1873  it  was 
utterly  impossible  for  the  Fitzgerald  heirs  to  prove  any  contingent  liability  or 
<claini  against  the  Everts  estate?  According  to  our  view  the  statute  refers  to  < 
^  contingent  claim  or  liability  which  can  be  established  by  proof,  and  the 
amount  ascertained.  Where  a  contingent  liability  exists,  and  the  contin- 
j^ency  hap]>ens  so  that  the  contingent  liability  becomes  an  absolute  debt  which 
may  be  proven  by  the  creditors  before  the  settlement  of  the  estate  has  been 
closed  and  the  property  distributed,  then  the  statute  bars  the  claim  if  not 
presented  to  the  commissioners  or  the  county  court  within  the  time  allowed. 
All  that  can  be  said  in  this  case  is  that  in  1873  there  was  an  outstanding  un- 
broken bond,  on  which  the  Everts  estate  stood  as  surety,  conditioned  for  the 
performance  of  duties  created  by  law  by  an  administrator  who,  so  far  as  ap- 
pears, wjis  then  able  to  perform  all  his  duties.  Of  course,  it  was  then  impos- 
sible to  fix  any  liability  upon  the  estate  unless  the  whole  amount  of  the  penal 
sum  should  be  iissumed  as  the  debt  or  claim  which  the  estate  would  have  to 
pay.  This  bond  was  an  obligation  of  a  peculiar  cliaracter.  given  by  the  ad- 
ministrator to  the  county  judge  as  security  for  the  faithful  performance  of  a 
trust  or  legal  duty.  Such  an  obligation  cannot  be  considered  as  a  debt  either 
inprcBsenti  or  infuturo.  It  may,  in  case  of  a  breach,  be  the  foundation  of  a 
<iebt  or  liability,  but  a  claim  arising  from  it  in  the  nature  of  a  debt  will  arise 
from  the  breach  and  not  from  the  mere  existence  of  the  obligation.  Loving 
V.  Kendall,  1  Gray,  305;  French  v.  Morse,  2  Gray,  111;  Woodard  v.  Herbert, 
24  Me.  358;  EllU  v.  Ham,  28  Me.  385;  Dole  v.  Warren,  32  Me.  94. 

It  is  true,  these  cases  arose  under  the  bankrupt  law,  but  they  illustrate  the 
principle  as  to  what  is  deemed  a  contingent  claim  or  liability  provable  against 
the  bankrupt.     In  this  ciise  the  actual  breach  of  the  condition  of  the  bond 
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did  not  occur  until  nearly  10  years  after  the  settlement  of  the  Everts  estate^, 
and  long  after  the  jurisdiction  of  the  county  court  over  that  estate  had  been 
exhausted.  The  statute  provides  no  way  for  the  county  court's  reinvesting* 
itself  with  that  jurisdiction  for  the  purpose  of  adjusting  the  claim  against  it. 
So,  under  the  circumstances,  there  was  no  remedy  in  that  court.  The  cred- 
itor wiis  put  to  his  action  under  section  3293,  which  substantially  includes 
sections  55,  58,  60,  c.  101.  See  Reviser's  Notes,  p.  236.  The  statutes  of 
Minnesota  in  regard  to  the  settlement  of  estates,  and  allowance  of  contin- 
gent  claims  against  them,  are  essentially  the  same  as  our  own.  McKeeii  v. 
Waldron,  25  Minn.  466,  is  a  well-considered  opinion  delivered  by  Gilfillan, 
C.  J.,  in  which  it  is  in  effect  held  that  "a  contingent  claim  against  the  estate 
of  a  deceased  person,  which  does  not  become  absolute  within  the  time  limited 
for  creditors  to  prove  their  claims  before  commissioners,  is  not  bound  by  not 
being  presented  to  the  commissioners  or  to  the  probate  court;  but  the  holder 
of  such  claim  may,  after  it  becomes  absolute,  maintain  an  action  against  the 
heirs,  devisees,  next  of  kin,  or  legatees  to  whom  the  estate  has  been  distributed,, 
to  recover  such  claim  to  the  extent  of  th«  estate  so  distributed. ''  The  decision, 
we  think,  is  sound,  and  strictly  in  point  in  this  case. 

It  is  unnecessary  to  say  that  the  case  of  Ernst  v.  Nau,  recently  decided  by 
this  court,  (see  23  N.  W.  Kep.  492,)  is  not  in  conflict  with  these  views.  There 
the  condition  of  the  bond  was  broken,  and  the  amount  of  the  liability  ascer- 
tained, before  the  surety,  Nau,  died.  The  liability  was  a  fixed  and  absolute 
one,  and  the  claim  against  his  estate  for  contribution  might  have  been  pre- 
sented and  proven  within  the  time  limited  for  the  presentation  of  claims 
against  it.  Not  having  been  presented,  it  was  held  that  the  statute  barred  it.. 
But  the  administration  upon  that  estate  was  not  closed  and  the  property  dis- 
tributed before  the  liability  was  fixed,  as  in  the  case  before  us. 

It  follows  from  these  views  that  the  plaintiff's  right  of  recovery  is  not 
barred  by  the  proceedings  taken  in  the  Everts  estate. 

The  next  question  is  as  to  the  extent  of  this  liability.  Of  course  this  plaintiff 
is  entitled  to  recover  the  amount  of  the  proceeds  of  the  sale,  viz.,  $1,368.18 
unaccounted  for  by  the  administrator,  with  interest  from  September  15, 1883. 
We  think  he  is  entitled  to  recover  the  costs  awarded  in  this  court  and  in  the 
circuit  court,  necessarily  resulting  from  the  action  to  enforce  the  claim  of  the- 
heirs  agai  nst  the  adm  i  ni  strator.  These  costs  are  fairly  chargeable  to  the  surety 
upon  his  undertaking  by  reason  of  the  default  of  the  principal  in  the  bond. 
Beyond  this,  the  estate  of  the  surety  or  the  defendants  are  not  liable. 

The  circuit  court  held  that  the  plaintiff  was  entitled  to  recover  the  sum  of 
$450  counsel  fees,  expended  by  the  Fitzgerald  heirs  in  compelling  the  admin- 
istrator to  account,  and  in  and  about  the  accounting.  We  do  not  think  such, 
counsel  fees  are  covered  by  the  obligation  of  the  security  on  this  bond;  there- 
fore they  should  not  be  recovered.  This  is  not  a  bond  of  indemnity  to  pay 
all  damages  which  may  result  from  the  default  of  the  administrator.  The 
judgment  of  the  circuit  court  is  therefore  reveraed,  and  the  cause  remanded 
to  enter  a  judgment  in  accordance  with  this  opinion. 


Dew,  Ex'r,  t>.  Kuehn. 

Filed  November  3,  1885. 

1.  WiLi>— Ambiguity— Construction. 

Where  a  will  is  in  its  language  and  construction  ambigaons,  a  court,  in  ascei^ 
taining  the  meaning  of  the  testator,  will  take  into  consideration  the  surrounding 
circumstances  under  which  the  will  was  made. 
1,  Same — Life-Estate. 

Language  and  circumstances  existing  at  the  time  of  this  particular  will  consid* 
ered,  and  hddf  that  the  will  gave  only  a  life-estate  in  the  realty. 
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Appeal  from  circuit  court,  Jefferson  county. 

r.  W.  dk  Q.  W.  Bird,  for  appellant,  William  A.  Dew,  executor.  David  W. 
Small^  for  respondent,  Charles  F.  Kuehn. 

Taylor,  J,  This  is  an  appeal  from  the  judgment  of  the  circuit  court  of 
Jefferson  county,  construing  the  last  will  and  testament  of  Mary  Ann  Kuehn, 
deceased.  The  will  under  consideration  was  made  February  17,  1879;  the 
testatrix  died  October  10,  1881.  She  was  the  wife  of  the  respondent.  The 
vbole  will,  excluding  the  formal  parts,  and  the  clause  appointing  an  executor, 
reads  as  follows; 

"I  hereby  give  and  bequeath  unto  my  beloved  husband  Charles  F.  Kuehn 
all  my  real  estate  situated  in  tlie  town  of  Concord.  Jefferson  county  and 
btateof  Wisconsin,  on  section  eleven  it  being  all  my  freehold  estate  whatso- 
ever, which  is  situate  in  the  town  of  Concord.  Jefferson  county  and  state  of 
Wisconsin.  I  also  give  and  bequeath  unto  my  said  husband.  Charles  F.  Kuehn. 
all  the  rest  residue  and  remainder  of  my  personal  estate,  chattels  of  whatso- 
ever kind  and  nature  whatsoever,  to  hold  and  keep  for  his  natural  life." 

**I  further  direct  that  immediately  after  it  shall  be  divided  share  and  share 
alike  between  Angeline  Graves  Emma  Graves.  Elizabeth  Graves  and  George 
Graves  being  now  residents  of  Yorkshire  England." 

The  only  punctuation  marks  were  dots,  as  indicated  in  the  copy  above,  and 
there  were  but  two  paragraphs  indicated. 

The  evidence  also  showed  that  on  the  seventeenth  day  of  November,  1879,  the 
testatrix  gave  her  husband,  the  respondent,  a  note  and  mortgage  for  $700,  to 
become  due  in  three  years  after  date,  with  interest  at  8  per  cent.  The  mort- 
gage was  on  the  same  real  estate  described  in  the  will.  It  also  appears  that 
her  personal  property  at  the  time  of  her  decease  was  barely  surtlcient  to  pay 
her  debts.  The  appraised  value  of  the  personal  estate  was  8925.66.  The 
executor  was  allowed  $167.06  for  depreciation  on  sfUe,  leaving  only  $758.60 
to  be  accounted  for.  The  debts  allowed  against  the  estate  were  8596.25.  Of 
these  debts  $431  were  allowed  as  debts  due  from  the  estate  to  the  husband  of 
the  deceased,  in  addition  to  the  mortgage  debt  of  $700.  Whether,  in  the 
amount  allowed  the  husband,  the  interest  on  the  $700  from  its  date  to  the 
time  the  debts  were  adjusted  was  included,  does  not  very  plainly  appear. 
Upon  a  settlement  of  the  accounts  of  the  executor,  the  payment  of  the  debts 
allowed  against  the  estate  and  the  expenses  of  the  executor  exhausted  all  the 
personal  property,  leaving  only  the  real  estate,  subject  to  the  mortgage  for 
$700,  to  be  distributed  under  the  will.  The  respondent  claims  that  the  real 
estate  belongs  to  him  in  fee,  and  the  circuit  court  so  held.  The  executor, 
representing  the  residuary  devisees,  insists  that,  under  the  provisions  of  the 
will,  Kuehn,  the  husband,  takes  only. a  life-estate  in  said  lands,  and  that  the 
residuary  devisees  are  entitled  to  the  remainder,  subject  only  to  the  payment 
of  the  $700  mortgage  thereon  held  and  owned  by  the  respondent. 

The  contention  of  the  counsel  for  the  respondent  is  that  tlie  words  at  the 
€Dd  of  the  paragraph  first  above  quoted,  viz.,  "to  hold  and  to  keep  for  his 
natural  life,"  relate  only  to  the  bequest  of  the  personal  property,  and  do  not 
qualify  or  limit  the  devise  of  the  real  estate  made  in  the  previous  part  of  the 
same  paragraph.  We  think  that,  upon  the  mere  consideration  of  the  language 
used  in  the  will,  it  is  not  entirely  clear  that  the  construction  must  be  that  the 
words  of  limitation  are  confined  to  the  bequest  of  the  personal  estate.  Were  we 
able  to  determine  from  the  will  itself  that  the  devise  of  the  real  estate  wfis  a 
separate  and  independent  sentence,  and  was  intended  to  be  such  by  the  writer, 
and  that  the  bequest  of  the  personal  property  was  a  separate  sentence,  then 
the  contention  that  the  limiting  words  had  relation  to  the  bequest  only  would 
he  the  proper  construction.  But  from  the  want  of  any  attempt  to  punctuate 
the  writing  according  to  any  known  rules  of  punctuation,  we  are  unable  to 
eay  that  the  writer  of  the  will  intended  the  part  of  the  paragraph  devising  the 
real  estate  as  a  separate  and  independent  sentence,  or  that  he  did  not  intend  the 
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bequest  as  a  part  of  the  same  sentence,  and  that  the  words  "I  also  give,"  etc., 
were  not  intended  as  an  addition  to  what  was  theretofore  stated  in  the  same 
sentence.  The  language  is  certainly  not  so  plain  that  but  one  construction 
can  be  given  to  the  words  of  limitation  used  in  the  will,  and  in  that  case  it  is 
the  duty  of  the  court  to  give  such  a  construction  to  the  words  used  »s  will 
evidently  carry  out  the  intention  of  the  testatrix.  If  we  were  permitted  to  con- 
sider what  was  said  by  the  testatrix  at  the  time  of  the  execution  of  tlie  wiU^ 
and  what  the  writer  of  the  will  meant  by  the  language  used,  there  could  be 
no  doub^as  to  the  construction  which  should  be  put  upon  the  Jiraiting  words. 
The  court  below  found  that  if  the  intention  of  the  testatrix  as  expressed  at 
the  time  the  will  was  executed,  and  the  intention  of  the  writer  of  the  will, 
should  govern  its  construction,  then  there  could  be  no  doubt  but  that  the 
limiting  words  related  both  to  the  real  and  personal  estate  devised  and  be- 
queathed. 

But  the  learned  circuit  judge  decided,  and  we  think  rightly,  that  in  giving 
a  construction  to  the  words  of  the  will  he  was  not  at  liberty  to  give  any 
weight  to  the  expressed  intention  of  the  testatrix  at  the  time  the  will  was  ex- 
ecuted, nor  to  the  intention  of  the  writer  in  drawing  the  will,  and  he  finally 
decided  that,  notwithstanding  the  intention  of  the  testatrix  and  the  scrivener, 
the  words  of  the  will  could  only  be  construed  as  limiting  the  life-estate  tQ  the 
personal  propeity,  and  that  as  to  the  real  estate  the  respondent  took  the  fee. 
In  this  we  think  the  learned  circuit  judge  erred,  even  upon  the  words  of  the 
will,  without  any  regard  to  the  attendant  circumstances.  It  is  not  clear  that 
an  estate  in  fee  of  the  real  estate  was  given  to  tlie  respondent.  The  words 
"to  hold  and  keep  for  his  natural  life"  do  not  very  aptly  describe  a  life-estate 
in  personal  property,  while  they  are  such  words  as  would  be  naturally  used 
by  a  person  not  having  a  technical  education  to  express  a  life-estate  in  real 
property. 

If  we  consider  the  situation  of  the  property  of  the  testatrix  at  the  time  she 
made  her  will,  and  what  was  done  between  her  and  her  husband  after  the 
will  was  executed,  we  think  it  is  quite  clear  that  the  words  of  the  will  should 
be  construed  as  giving  a  life-estate  only  in  the  real  property.  That  the  tes- 
tatrix expected  that  there  would  be  a  remainder  of  her  estate  left  for  the 
persons  mentioned  as  the  residuary  devisees  or  legatees  is  very  clear  upon  the 
face  of  the  will,  and  yet  upon  the  construction  given  to  the  will  by  the  learned 
circuit  judge  it  is  evident  nothing  could  pass  under  the  clause  giving  the  re- 
mainder of  the  life-estate  to  her  relatives  mentioned  in  the  last  clause  of  her 
will.  It  appears  that  she  was  indebted  to  her  husband  at  the  time  she  made 
her  will  in  a  considerable  sum,  and  nine  months  after  making  her  will  she 
gave  him  her  note  for  $700,  secured  by  a  mortgage  upon  the  same  real  estate 
he  now  claims  was  devised  to  him  in  fee  by  her  will,  the  existence  and  con- 
tents of  which  were  then  known  to  him.  In  less  than  two  years  from  the 
date  of  the  will  the  testatrix  died,  and  did  not  have  personal  property  suffi- 
cient to  pay  her  debts,  and  leaving  her  real  estate  incumbered  by  the  mort- 
gage of  $700,  with  some  interest  thereon  unpaid ;  how  much,  as  said  above, 
does  not  clearly  appear.  In  the  light  of  these  facts  it  would  seem  absurd  to 
construe  her  will  as  giving  a  life-estate  only  in  the  personal  property,  when 
it  was  evident  to  the  testatrix  that  such  property  would  be  entirely  consumed 
in  the  payment  of  her  debts. 

It  was  contended  by  the  learned  counsel  for  the  respondent  that  in  constru- 
ing the  language  of  the  will  for  the  purpose  of  determining  whether  a  life- 
estate  or  an  estate  in  fee  was  intended  to  be  conveyed  by  the  words  used, 
nothing  but  the  words  of  the  will  itself  could  be  considered,  and  that  the 
court  was  not  at  liberty  to  construe  the  words  used  in  the  light  o;f  the  cir- 
cumstances surrounding  the  testatrix  at  the  time  of  the  execution  of  the  will. 
This  claim  is  made  upon  the  strength  of  section  2279,  Rev.  St.  1878,  which 
reads  as  follows:  "Every  devise  of  land  in  any  will  shall  be  construed  to  convejr 
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all  the  estate  of  the  devisor  therein  which  he  could  lawfully  devise,  unless  it 
clearly  appear  by  the  will  that  the  devisor  intended  to  convey  a  less  estate.*' 
This*section  has  been  a  part  of  the  law  of  this  state  since  the  revision  of 
1849.  Under  the  common  law,  in  order  to  devise  lands  or  real  estate  to  a  de- 
visee in  fee,  it  was  necessary  to  use  words  of  inheritance,  orsomeotlier  words 
showing  an  intention  to  give  such  estate,  and  a  mere  devise  of  real  estate  by 
description,  without  words  of  inheritance,  gave  such  devisee  only  a  life-estate. 
Sec.  3  Jarm.  Wills,  (5th  Amer.  £d.)  80  et  seq.,  and  notes.  Jarmen  says: 
**The  proper  and  technical  mode  of  limiting  an  estate  in  fee-simple  is  to  give 
the  prpperty  to  the  devisee  and  his  heirs,  or  to  him,  his  heirs  and  assigns, 
forever;  but  such  an  estate  may,  even  under  will  made  before  1838,  be  cre- 
ated by  any  expressions,  however  informal,  which  denote  the  intention. "  This 
common-law  rule  was  changed  in  England  by  act  of  parliament  in  1837,  by 
a  law  quite  similar  to  our  section  2279,  above  quoted. 

Our  statute  was  undoubtedly  enacted  to  get  rid  of  the  questions  which 
might  arise  upon  the  constructions  of  devises  of  real  property  under  the  com- 
mon-law rule,  by  declaring  that  "every  devise  of  land  in  a  will  shall  be  con- 
strued to  convey  all  the  estate  of  the  devisor  therein,  without  regard  to  the 
words  used  in  the  devise,  unless, ''  etc. ;  thus  changing  the  rule  as  to  the  pre- 
sumption of  the  estate  devised.  Under  the  common-law  rule  the  presump- 
tion was  that  only  a  life-estate  was  intended  to  be  conveyed,  unless  words  of 
inheritance  were  used,  or  other  words  showing  an  intent  to  devise  a  greater 
estate.  This  act  was  not  intended  in  any  other  respect  to  restrict  the  power 
of  the  court,  in  the  construction  of  wills,  by  limiting  the  court  in  all  cases  of 
devises  of  real  estate  to  the  wonls  of  the  will  alone,  in  determining  the  extent 
of  the  estate  devised,  unaffected  by  the  surrounding  circumstances,  which 
may  properly  have  force  and  be  considered  in  construing  the  language  used 
by  the  testator,  and  thus  determining  the  real  Intent  of  the  testator  by  the 
use  of  such  language. 

In  view  of  the  uncertainty  which  exists  in  the  language  of  the  will  itself, 
occasioned  by  the  want  of  accurate  knowledge  on  the  part  of  the  writer  as  to 
the  construction  of  sentences,  apparent  on  its  face,  and  of  the  fact  that  the  tes- 
tatrix had  not,  at  the  time  of  the  execution  of  the  will,  and  at  the  time  of  her 
decease,  personal  property  enough  to  pay  her  just  debts,  we  think  it  suffi- 
ciently appears  that  it  was  the  intention  of  the  testatrix  that  the  limiting 
words  in  the  will  should  attach  to  the  real  as  well  as  personal  estate  devised, 
and  that  it  should  b^ construed  as  giving  the  respondent  a  life-estate  only  in 
the  real  estate  of  which  she  died  seized,  situate  in  the  said  town  of  Concord, 
Jefferson  county.  We  think  such  construction  of  this  will  is  in  harmony 
with  the  decisions  of  this  court;  that  in  the  construction  of  the  language  used 
by  a  testator  in  his  will,  his  manifest  intention  should  be  carried  out,  when 
it  can  be  without  doing  violence  to  the  meaning  of  the  language  used.  East- 
man* 8  Estate,  24  Wis.  556;  Yeamshaw's  Appeal,  25  Wis.  21;  Oolder  v.  Little- 
John,  30  Wis.  844;  Estate  of  Goodrich,  38  Wis.  492-496;  Hopkins  v.  Holt, 
9  Wis.  228:  Wol/v,  Schaeffner,  51  Wis.  53;  S.  C.  8  N.  W.  Rep.  8. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  that  court  to  enter  judgment  in  accordance  with  this  opin- 
ion. 
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Kleiners  v.  Loeb. 
Filed  November  3,  1885. 

1.  Tbial— Change  of  Vrnde— Discretion. 

It  is  in  the  discretion  of  the  trial  judge  to  grant  a  change  of  venue,  over  the  objec- 
tion thereto  that  the  convenience  of  witnesses  requires  that  such  change  be  not 
granted. 

2.  Same — Action  Commenced  in  Wrong  County  —  Motion  fob  Removal  to  Propeb 

County — AasoLufE  Right. 

Where  plaintiff  has  failcni  to  commence  his  action  in  the  proper  count j^  the  de- 
fendant is  entitled,  as  of  absolute  right  under  the  statute,  (llev.  St.  g  2G24,)  to  have 
it  changed  to  the  proper  county.     Ouuillard  v.  Johnsoti,  24  Wis.  533,  overruled. 

Appeal  from  county  court,  Milwaukee  county. 

Markham  <&  Not/es,  for  appellant,  John  Kleiners.  Leopold  ffammel,  for 
respondent,  Fred.  Loeb. 

Taylor,  J.  This  is  an  appeal  from  an  order  of  the  county  court  of  Milwau- 
kee county,  changing  the  place  of  trial  of  the  action  from  the  county  of  Mil- 
waukee to  the  county  of  Outagamie.  The  change  was  made  on  motion  of 
the  respondent,  on  the  ground  that  he  was  a  resident  of  Outagamie  county 
at  the  linie  of  the  service  of  the  summons,  and  at  the  time  of  making  the  mo- 
tion for  a  change  of  the  place  of  trial.  The  action  was  on  a  promissory  note. 
The  defendant  had  demanded  a  change  of  the  place  of  trial  within  the  time 
prescribed  by  section  2621,  Rev.  St.  1878,  and  the  plaintiff  having  declined  to 
assent  to  such  change  within  the  time  prescribed,  the  defendant  made  his  mo- 
tion for  an  order  of  the  court  changing  the  same,  within  the  time  also  pre- 
scribed by  said  section,  and  the  motion  was  granted. 

The  motion  was  resisted  on  the  part  of  the  plaintiff  by  reading  an  affidavit 
tending  to  show  that  the  convenience  of  witnesses  required  that  tlie  place  of 
trial  should  be  retained  in  Milwaukee  county.  Tlie  plaintiff  appealed  from 
the  order  changing  the  place  of  trial,  and  alleges  that  the  county  court  erred 
in  not  retaining  the  case  in  the  county  court  of  Milwaukee  county,  insisting 
that  the  affidavit  of  the  appellant  read  in  opposition  to  the  motion  shows  that 
the  convenience  of  witnesses  and  the  ends  of  justice  would  be  promoted  by 
retaining  the  place  of  trial  in  Milwaukee  county.  In  support  of  his  conten- 
tion he  cites  and  relies  solely  upon  the  case  of  Couillard  \.  Johnson,  24  Wis. 
533.  That  case  differs  from  the  case  at  bar  in  this  respect:  In  that  case,  the 
court  below  refused  to  grant  the  motion  to  change  the  plnice  of  trial  because  the 
convenience  of  witnesses  and  the  ends  of  justice  required  that  It  should  not  be 
changed,  and  this  court  affirmed  the  order  of  the  court  below.  In  the  case 
at  bar.  the  court  below  granted  the  order  against  the  opposition  made  on  the 
ground  of  the  convenience  of  witnesses.  Notwithstanding  the  case  of  Couil- 
lard v.  Johnson,  the  order  of  the  court  in  this  case  should  be  affirmed,  even 
had  there  been  no  change  of  the  law  upon  that  subject  since  that  case  was 
decided.  The  court  below  might  well  have  overruled  the  objection  to  remov- 
ing the  case,  for  the  reason  that  the  plaintiff  had  not  made  a  cross-motion  to 
retain  the  same  in  the  county  court  of  Milwaukee  county  on  the  ground  that 
the  convenience  of  witnesses  required  its  retention  there,  so  as  to  enable  the 
defendant  to  meet  such  objection  to  the  removal  by  proofs  on  his  part.  Un- 
der the  decision  in  Couillard  v.  Johnson,  we  think  the  court  might  uSe  its 
discretion  in  that  respect,  and  disregard  the  objection  of  the  plaintiff  to  the 
removal  upon  that  ground  alone. 

In  Veeder  v.  Baker,  83  N.  Y.  156,  the  court  of  appeals,  speaking  of  the 
right  of  defendant  to  a  removal  of  the  case  to  the  proper  county,  say:  "The 
defendant  in  such  case  has  the  right  to  move  for  the  change  solely  upon  the  ^ 
ground  that  the  proper  county  is  not  stated  in  the  complaint,  and  if  be  can 
be  met  on  the  motion  by  affidavits  showing  that  an  impartial  trial  cannot  be 
had  in  the  county  to  which  he  demands  the  change,  or  that  the  convenience 
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of  witnesses  or  the  ends  of  justice  will  be  promoted  by  refusing  the  change, 
he  may  be  taken  by  surprise,  and  cannot  be  prepared  to  meet  such  affidavits. 
Hence  the  orderly  and  regular  practice  is  to  order  the  change  upon  defend- 
ant's motion,  and  t^en,  if  the  plaintiff  desires  to  change  to  any  other  county 
on  the  ground  stated  in  the  last  two  specifications  of  section  987,  he  must 
make  his  motion  upon  affidavits  which  the  defendant  can  be  prepared  to  meet. " 
The  law  in  New  York  when  this  case  was  decided,  was  the  same  as  the  law 
of  this  state  when  Couillard  v.  Johnson  was  decided.  But  we  think  that 
section  2621,  Rev.  St.,  has  changed  the  law  as  it  stood  when  the  decision  in 
Couillard  v.  Johnson  was  made,  and  that  a  motion  to  change  the  place  of  trial 
to  the  proper  county  cannot  now  be  met  even  by  a  counter-motion  to  retain 
the  case  in  the  county  where  it  was  commenced  on  account  of  the  convenience 
of  witnesses.  It  is  the  plaintiff's  duty  to  commence  the  action  in  the  proper 
county,  and  if  he  does  not,  it  is  his  duty  to  consent  to  the  change  to  the  proper 
county  when  demanded  by  the  defendant;  and  if  he  refuses  to  assent  to  such 
change  when  demanded,  it  is  the  duty  of  the  court,  on  motion  made  within 
the  proper  time,  to  make  an  order  changing  the  place  of  trial  to  the  proper 
county.  If  we  can  give  any  force  to  the  last  sentence  of  said  section  2621, 
we  think  it  is  very  clear  tliat  the  right  to  have  the  place  of  trial  changed  to 
the  proper  county  is  absolute  when  demanded,  and  the  motion  to  change  is 
made  within  the  time  prescribed.  The  sentence  referred  to  reads  as  follows: 
*'The  right  to  obtain  a  change  of  the  place  of  trial  by  proceedings  as  afore- 
said, shall  not  be  affected  by  any  other  proceedings  in  the  action.**  This  sen- 
tence is  new,  and  wsis  not  the  law  when  Couillard  v.  Johnson  was  decided. 
A  motion  to  remove  the  place  of  trial  for  the  convenience  of  witnesses,  or  to 
retain  the  action  in  the  county  where  the  action  is  commenced  for  that  cause, 
is  clearly  a  proceeding  in  the  action  within  the  meaning  of  the  language 
quoted. 

We  think  the  case  of  Couillard  v.  Johnson  should  not  be  followed  under 
the  present  law,  and  that  the  right  to  remove  the  action  to  the  proper  county 
is  absolute  in  cases  originally  commenced  in  courts  of  record,  as  well  as  in 
cases  of  appeal  from  justices'  courts.  Under  section  2624,  Rev.  St.,  it  was  held 
by  this  court  that  the  righi  to  change  the  place  of  trial  was  absolute,  and 
could  not  be  defeated  on  the  ground  that  the  convenience  of  witnesses  re- 
quired that  it  should  be  retained  in  the  county  where  the  action  was  com- 
menced. Van  Kleck  v.  Hanchett,  51  Wis.  398;  S.  C.  8  N.  W.  Rep.  236; 
Woodvxird  v.  Hanc?ieUy  52  Wis.  482-487;  S.  C.  9  N.  W.  Rep.  468.  It  is  true 
that  in  section  2624  the  word  "shall"  is  used  instead  of  the  word  ''may,"  in 
section  2622.  But  when  section  26^2  is  read  in  connection  with  2621,  it  is 
evident  that  the  word  "may''  in  section  2622,  as  applied  to  removals,  for  the 
reason  that  the  county  designated  in  the  complaint  for  the  place  of  trial  is 
not  the  proper  county,  is  equally  mandatory  as  the  word  "shall,"  in  section 
2624. 

The  order  of  the  county  court  is  affirmed,  and  the  cause  is  remanded  for 
farther  proceedings. 
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Jones  v.  Jones,  impleaded,  etc. 
Filed  November  3,  1885. 

1.  Appeal—Exceptions  Taken  by  Respondent— Rev.  St.  Wis.  1878,  ?|  2870,  2875,  3070. 

Exceptions  taken  by  the  respondent  cannot  be  made  available  for  the  purpose  of 
reversing  the  judgment,  or  any  part  thereof. 

2.  DowEH — Deed  by  Husband  on  Day  op  Marriage — Fraud. 

A  deed  made  on  the  day  of  the  grantor's  marriage  without  consideration,  hdd.  a 
fraud  on  the  marital  rights  of  the  wife,  and  not  to  defeat  her  claim  of  dower  on  the 
death  of  the  husband. 

Appeal  from  circuit  court,  Jefferson  county. 

/.  \V.  <&  G,  W,  Bird,  for  respondent,  Richard  Jones.  Harlow  Pease,  for 
appellant,  Amanda  L.  Jones,  impleaded,  etc. 

Orton,  J.  'Che  respondent,  the  plaintiff  in  the  circuit  court,  became 
owner  of  an  undivided  half  of  the  main  premises  on  the  fourteenth  day  of 
May,  and  of  the  additional  six  inches  on  the  twenty-fifth  day  of  August » 
1874,  and  on  the  thii-d  day  of  July,  1875,  he  and  his  wife  conveyed  the  main 
premises,  and  on  the  nineteenth  day  of  November,  1877,  the  additionitl  six 
inches,  to  his  son,  Thomas  G.  Jones,  without  any  valuable  consideration,  but  of 
natural  love  and  affection,  and  by  way  of  advancement  out  of  the  estate  of  said 
plaintiff  of  the  sum  of  $5,000,  but  subject  to  a  mortgage  on  the  main  prem* 
ises,  then  outstanding,  of  an  unpaid  balance  of  $1,500,  at  10  per  cent,  interest 
from  May  14, 1875,  which  the  said  Thomas  assumed  to  pay.  It  was  under- 
stood and  verbally  agreed  between  the  plaintiff  and  wife  and  the  said  Thomas^ 
at  the  time  of  the  execution  of  said  deeds,  that  the  plaintiff  and  wife,  and 
each  of  them,  should  retain  the  possession  of  said  premises,  and  have  the 
rents,  issues,  and  profits  thereof  during  their  natural  lives,  and  the  life  of 
each  of  them,  notwithstanding  the  covenants  of  said  deeds. 

At  the  time  of  the  execution  of  the  last-mentioned  deed  of  the  additional 
six  inches  of  land,  the  plaintiff,  for  certain  reasons  hereafter  to  be  noticed* 
demanded  a  settlement  of  their  affairs  of  said  Thomas,  and  it  was  then  agreed 
that  Thomas  should  give  the  plaintiff  his  note  for  the  sum  of  $2,500,  to  be- 
come due  10  years  after  date,  with  interest  at  8  per  cent.,  payable  annu> 
ally,  and  secure  the  same  by  mortgage  on  the  whole  of  said  premises,  which 
at  that  time  was  done  accordingly.  For  more  than  one  year  before  the  thir- 
teenth day  of  March,  1880,  there  had  been  a  promise  and  contract  of  mar- 
riage between  the  said  Thomas  C.  Jones  and  the  defendant  Amanda  L. 
.Tones  to  the  knowledge  of  the  plaintiff,  and  the  time  fixed  for  such  marriage 
was  on  said  day,  in  the  evening  thereof.  Before  that  time  arrived,  and  on 
said  day,  the  said  Thomas,  for  the  purpose  of  placing  the  title  of  said  prem- 
ises back  in  the  plaintiff,  made,  executed,  acknowledged,  and  delivered  a  war- 
ranty deed  thereof  to  the  said  plaintiff,  which  deed  was  never  recorded  and 
has  been  lost  without  the  fault  of  the  plaintiff,  and'  in  the  evening  of  said 
day  said  marriage  was  consummated.  The  said  defendant  Amanda  had  no 
knowledge  and  had  never  heard  of  the  execution  of  said  last-mentioned  deed 
until  the  death  of  her  said  husband,  Thomas  G.  Jones,  on  the  third  day  of 
May,  1881;  and  at  the  time  of  her  said  contract  of  marriage,  and  the  consum- 
mation thereof,  she  supposed  and  believed  that  said  Thomas  was  the  owner 
of  said  premises,  and  the  fact  of  such  conveyance  was  purposely  concealed 
from  her.  On  the  third  day  of  May,  1881,  Thomas  C.  »Jones  died,  leaving 
the  defendant  Amanda  L.  Jones  his  only  heir  at  law,  but  by  his  last  w^ill 
and  testament,  which  was  admitted  to  probate  on  the  nineteenth  day  of  July 
thereafter,  he  devised  to  said  defendant  Amanda  one-third  of  all  his  prop- 
erty, 7'eal  and  pereonal,  in  lieu  of  her  dower,  and  the  other  two-thirds  thereof 
to  his  father,  the  said  plaintiff.  The  personal  estate  of  said  Thomas  did  not 
exceed  in  value,  over  exemptions,  the  sum  of  63,000,  and  the  allowances  to 
creditors  and  for  expenses,  etc.,  amounted  to  the  sum  of  over  $8,000,  and  the 
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value  of  the  premises  so  conveyed  was  $6,000,  and  the  annual  rental  value 
thereof  was  $565.  On  the  twentieth  day  of  April.  1882.  the  defendant, 
Amanda  L.  Jones,  filed  in  the  county  court  her  written  election  to  take  the 
provisions  made  by  law,  instoiid  of  the  provisions  made  for  her  in  said  will. 
On  the  nineteenth  day  of  July,  1881,  tlie  day  when  said  will  was  admitted  to 
jirobate,  one  Price  Lewis  was  duly  appointed  the  executor  thereof,  and  after- 
wards claimed  said  premises  as  a  part  of  the  estate  of  the  said  Thomas  C. 
Jones,  deceased,  and  demanded  of  the  plaintiff  an  accounting  for  the  rents 
and  profits  thereof,  and  filed  a  petition  in  the  county  court  for  license  to  sell 
the  same  to  pay  debts  against  the  estate.  Ttiis  suit  was  brought  to  establish 
tlie  title  of  tlie  plain tilf  to  said  premises,  and  to  bar  the  claim  of  said  ex- 
ecutor and  tlie  claim  of  said  Amanda  L.  Jones,  for  dower  therein.  The 
aijove  are  substantially  the  facts  proved  and  found  by  the  circuit  court.  As 
conclusions  of  law  the  circuit  court  found  substantially  that  the  said  defend- 
ant Amanda  L.  Jones  was  entitled  to  dower  ;is  the  widow  of  said  Thomas, 
in  said  premises,  subject  to  both  of  said  mortgages,  and  the  interest  thereon 
until  the  present  time,  and  was  also  entitled  to  one-third  of  the  rents  and 
profits  thereof,  deducting  the  taxes,  insurance,  and  reasonable  repairs,  from 
the  time  of  serving  her  answer  in  the  cause.  It  was  also  found  that  the 
$1,500  mortgage  had  been  paid  by  tlie  plaintiff,  and  that  neither  said  mort- 
gage nor  the  $2,500  mortgage  was  canceled  by  or  had  merged  in  the  legal  estate 
conveyed  to  the  plaintiff  by  the  deed  of  March  13,  1880. 

Exceptions  were  filed  by  both  parties  to  the  findings,  so  far  as  they  were 
unfavorable  to  their  respective  claims  in  the  suit. 

The  learned  counsel  of  the  respondent  contends  that  by  virtue  of  the  stat- 
ute (sections  2870,  2875,  and  8070,  Rev.  St.)  he  may  avail  himself  in  this 
court  of  any  exceptions  taken  by  him  to  the  findings  of  fact  or  conclusions 
of  law,  for  the  purpose  of  obtaining  a  reversal  or  modifiaition  of  the  judg- 
ment so  far  as  it  is  adverse  to  the  respondent,  and  therefore  chums  that  the 
findings  or  conclusions  of  law  that  the  said  defendant  Amanda  L.  Jones  is 
entitled  to  dower  in  said  premises,  and  that  she  is  entitled  to  any  rents  and 
profits  thereof  in  any  share,  or  for  any  time,  are  erroneous.  ThesjB  provisions 
have  been  construed  by  this  court  in  recent  cases  to  allow  the  respondent  to 
make -available  his  exceptions  only  for  the  purpose  of  sustaining  the  judg- 
ment in  his  favor.  After  said  provisions  were  enacted,  the  question  whether 
such  exceptions  could  be  made  available  for  the  purpose  of  reversing  the 
judgment  or  securing  one  more  favorable  to  the  respondent  was  for  some  time 
left  an  open  one,  {Steoenny.  Millard^  36  Wis.  83;  Maxwell  v.  Uartmann, 
50  Wis.  6l>0:  S.  0.  8  N.  W.  Rep.  103;)  but  in  Witt  v.  Trustees,  55  Wis.  376. 
8.  C.  13  N.  W.  Rep.  261,  these  provisions  were  fully  considered,  and  it  wtis 
held  that  exceptions  taken  by  the  respondent  cannot  be  made  available  for 
the  purpose  of  revereing  the  judgment,  or  any  part  thereof.  This  was  fol- 
lowed by  Buchner  v.  Railway  Co,,  56  Wis.  403,  S.  C.  14  N.  W.  Rep.  273,  and 
McCroHsen  v.  Lincoln  Co,,  57  Wis.  184,  S.  C.  14  N.  W.  Rep.  925,  and  the 
question  may  be  considered  at  rest. 

In  view  of  this  rule  we  do  not  feel  allied  upon  to  review  the  findings  of 
fact  and  conclusions  of  law  which  give  to  the  defendant  Amanda  dower  in  said 
premises,  and  one-third  of  the  rents  and  profits  thereof,  since  the  service  of  her 
answer  herein,  notwithsfcmding  the  deed  of  her  husband,  Thomas,  to  his 
father,  the.plaintiif ,  on  the  day  of  the  marriage,  but  before  its  consummation. 
But  we  may  say  that  the  facts  and  circumstances  of  the  transaction  lead  to 
the  irresistible  conclusion  that  both  Thomas  and  his  father  intended  by  that 
deed  to  defraud  the  defendant  Amanda  of  her  prospective  inchoate  right  of 
dower  in  the  premises.  The  plaintiff  knew  of  the  contract  of  marriage,  to  be 
consummated  upon  that  day,  and  both  he  and  Thomas  made  haste,  just  before 
such  consummation,  and  so  near  to  it  as  to  preclude  the  possibility  of  her  dis- 
covering it  before  the  marriage,  to  thus  defraud  her  of  her  prospective  right. 
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Thai  deed  was  clearly  voluntary,  and,  as  stated  in  the  finding,  was  made  for 
tl]e  purpose  of  putting  the  title  back  in  the  father.  It  was  kept  from  record, 
and  the  fact  of  its  existence  carefully  concealed  from  the  defendant  for  a  long^ 
time,  and  Thomas  made  his  will  devising  to  the  defendant  one-third  of  his 
real  as  well  as  personal  estate  in  lieu  of  her  dower,  when,  if  that  deed  had 
been  effectual  to  convey  said  premises,  he  had  no  real  estate  wliatever  to  de- 
vise. To  save  Thomas  from  the  imputation  of  such  false,  deceitful,  and  un- 
natural conduct  towards  his  intended  wife  on  the  very  day  of  the  nuptials  as 
to  defraud  her  put  of  her  expectant  interest  in  his  property,  one  might  almost 
indulge  the  thought  that  that  deed,  now  so  mysteriously  lost,  was  never  fully 
delivered  and  was  afterwards  destroyed.  The  plaintiff's  interest  in  the  prem- 
ises was  amply  secured,  almost  to  their  full  value,  by  mortgages  bearing  an 
•exorbitant  rate  of  interest,  leaving  but  little  margin  for  that  benevolent 
advancement  to  his  son  expressed  as  the  consideration  of  his  joint  deed  to  him 
of  the  main  premises  in  1875,  for  he  is  supposed  to  have  claimed  then,  as  he 
does  now,  that  both  mortgages  were  outstanding.  The  prospective  dower 
interest  of  the  defendant,  subject  to  these  mortgages  and  the  claim  that  the 
plaintiff  now  makes  that  he  is  entitled  to  the  possession  and  the  rents  and 
profits  of  the  premises  during  his  natural  life,  was  so  small  at  most  that  one 
can  scarcely  conceive  of  a  meaner  fraud  than  an  attempt  to  deprive  her  of  it 
by  such  an  antenuptial  conveyance,  and  the  assumption  may  almost  be  in- 
dulged in  that  the  plaintiff  himself  did  not  intend  to  accept  it.  The  learned 
counsel  of  the  respondent  cites  no  authority  holding  an  antenuptial  deed  valid 
under  circumstances  of  near  analogy  to  those  surrounding  this  case. 

We  have  said  this  much,  and  perhaps  too  much,  upon  this  question,  not 
really  opened  for  review  on  this  appeal,  out  of  deference  to  the  learned  coun- 
sel on  both  sides,  it  having  been  discussed  in  both  briefs.  We  think  the  cir- 
cuit court  was  clearly  right  in  not  giving  effect  to  the  deed  of  March  13, 
1880,  made  under  such  circumstances  as  against  the  defendant's  right  of 
dower  in  the  premises.  That  deed  being  void  as  to  the  defendant's  right  of 
dower,  and  the  deeds  of  the  plaintiff  and  wife  to  Thomas  being  absolute,  with 
full  covenants  and  without  reservation,  the  defendant  has  a  right  to  the 
proper  share  of  the  rents  and  profits  of  the  premises,  at  least  from  the  time  of 
serving  her  answer  in  the  case,  as  found  by  the  circuit  court.  The  Terbal 
agreement  at  the  time  of  the  execution  of  said  deeds  that  the  plaintiff  should 
remain  in  possession  and  receive  the  rents  and  profits  of  the  premises  cannot, 
of  course,  be  set  up  as  against  such  deeds  or  the  rights  of  the  defendant  un- 
der the  same.  We  think  the  defendant  is  entitled  to  such  rents  and  profits 
from  tlie  time  of  filing  her  answer  as  found  by  the  circuit  court,  and  that  is 
the  true  rule  in  such  cases.  Zaegel  v.  Kuster,  61  Wis.  31;  S.  C.  7  N.  W. 
Rep.  781. 

The  only  other  important  question  in- this  case  is  whether  the  first  mort- 
gage, the  balance  of  which  was  $1,500,  and  which  was  outstanding  on  the 
main  premises  when  the  first  deed  of  1875  was  executed  to  Thomas  C.  Jones, 
and  the  payment  of  which  he  assumed,  is  still  outstanding  and  unpaid,  or 
whether,  if  paid  and  discharged  by  the  plaintiff,  he  was  subrogated  to  the 
rights  of  the  mortgagee  or  assignee,  and  held  the  same  as  a  valid  lien  on  said 
premises  at  the  time  of  the  death  of  said  Thomas  C.  Jones.  That  mortgage 
was  given  by  the  plaintiff  and  one  Evens,  the  owner  of  an  undivided  half  of 
the  premises,  to  one  Peter  Bertholf ,  in  1874,  and  was  assigned  to  the  National 
Bank  of  Watertown,  March  20, 1879,  and  paid  by  the  plaintiff,  and  discharged 
of  record  in  January,  1880.  The  deed  of  the  plaintiff  to  Thomas  C.  Jones  in 
1875  was  for  an  undivided  half  of  the  main  premises,  on  which  there  was  a 
large  brick  block.  Afterwards  the  plaintiff  obtained  title  to  an  additional 
six  inches  of  land  adjoining  the  same.  It  seems  that  the  deed  of  1875  was 
not  delivered  or  recorded  until  in  1877,  when  the  said  Thomas  obtained  the 
possession  of  the  same  and  placed  it  upon  record.    The  testimony  of  one  of 
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the  witnesses,  the  daughter  of  the  plaintiff,  was,  in  effect,  that  when  the 
plaintiff  ascertained  that  said  deed  had  been  recorded  lie  was  dissatisiied  and 
said  to  Thomas:  "We  must  have  a  settlement.  Tilings  are  too  open  now. 
We  must  understand  each  other."  "So  they  had  a  settlement  then  how  tliey 
should  stand  as  long  as  the  deed  was  on  record."  It  appears  that  thereupon 
the  plaintiff  conveyed  also  to  Thomas  the  said  additional  six  inclies  for  the 
consideration  named  in  the  deed  of  $100,  and  that  upon  the  same  day  Tliomas 
executed  a  mortgage  to  the  plaintiff  upon  the  whole  premises  to  secure  iiia 
note  then  given  to  the  plaintiff  for  tlie  sum  of  $2,500,  payable  10  years  alter 
date,  at  8  per  cent,  interest,  payable  annually. 

There  is  no  direct  evidence  of  what  the  consideration  of  that  mortgage  was. 
The  inference,  however,  appears  to  us  irresistible  that  that  mortgage  was 
intended  to  be  the  result  of  a  final  settlement  between  the  plaintiff  and 
Thomas  of  all  their  affairs,  including  the  assumption  by  Thomas  of  the  pay- 
ment of  the  $1,500  mortgage,  and  that  there  was  a  ratification  of  the  deliv- 
ery and  registration  of  said  deed  witli  such  assumption  discharged.  The  pre- 
sumed value  of  the  additional  six  inches  was  $100,  and  the  consideration  of 
the  deed  of  1875  remained  unchanged  in  respect  to  an  advancement  of  $5,000 
and  natural  love  and  affection.  What  other  possible  consideration  waft 
there  for  the  $2,500  mortgage  except  tlie  $1,500  mortgage  and  10  per  cent, 
interest  accrued  thereon?  There  was  nothing  else  apparent  that  could  have 
been  tlie  subject  of  settlement.  In  confirmation  of  this  view  tlie  plaintiff 
afterwards  voluntarily  paid  said  mortgage  and  had  the  same  discharged  of 
record.  We  think  that  the  circuit  court  ought  to  have  found  the  defendant 
Amanda  L.  Jones  entitled  to  dower  in  said  premises  subject  otily  to  the 
$2,500  mortgage,  the  only  real  or  apparent  incumbrance  upon  the  same  at 
the  time  of  the  death  of  said  Thomas  C.  Jones. 

It  was  contended  by  the  learned  counsel  of  the  appellant  that  both  of  said 
mortgages  merged  in  the  legal  title  which  the  plaintiff  obtained  by  the  deed 
of  March  13,  1880.  That  might  be  so  if  there  was  no  good  reason  for  keep- 
ing the  mortgages  alive.  But  the  circuit  court  held,  and  this  court  holds, 
that  the  deed  of  March  13,  1880,  was  fraudulent  and  void  as  against  the  de- 
fendant's right  of  dower,  and  if,  at  lejist,  said  mortgage  for  $2,500  is  not 
made  to  subsist  as  a  valid  incumbrance  upon  the  premises,  the  plaintiff  will 
lose  whatever  interest  he  had  in  the  same  as  against  such  right  of  dower,  and 
the  only  way  in  which  his  interest  can  be  protected  is  to  continue  said  mort- 
gage upon  the  premises.  That  mortgage  was  a  valid  incumbrance  upon  the 
premises  when  the  defendant  intermarried  with  Thomas  C.  Jones,  and  she 
has  no  reason  to  complain  that  her  right  of  dower  is  subject  to  the  same. 
The  deed  of  March  13, 1880,  is  no  deed,  as  against  her  dower  right,  by  reason 
of  the  fraud,  and  it  cannot,  therefore,  work  a  merger  or  extinguishment  of  the 
mortgage  as  to  such  right.  For  these  reasons  we  think  it  clear  that  equity 
would  keep  alive  said  mortgage.  The  deed  being  out  of  the  way  of  her  dower, 
the  mortgage  would  spring  up  as  a  valid  incumbrance  to  which  her  right 
would  be  subject  the  same  as  if  such  deed  had  not  been  mrnle.  It  foUows- 
that  it  is  essentially  to  the  advantage  of  the  plaintiff  not  to  have  said  mort- 
gage merge,  and  that  it  is  no  wrong  to  the  defendant  that  it  does  not  merge; 
bringing  the  case  clearly  within  the  authorities  upon  the  question.  Webb  v. 
Meloy,  32  Wis.  319. 

The  findings  and  conclusions  of  law  have  not  been  specially  referred  to^ 
and  the  order  of  argument  of  counsel  has  not  been  very  closely  followed ;  but 
the  substantial  facts  have  been  considered,  and  such  conclusions  reached  in 
respect  to  the  rights  of  the  parties  as  seem  consonant  with  law  and  equity* 
We  hold,  then,  (1)  that  the  deed  of  Thomas  C.  Jones  to  the  plaintiff  of  March 
13,  1880,  was  executed  in  fraud  of  the  defendant's  right  of  dower  in  said  prem- 
ises, and  that  she  is  entitled  to  dower  therein  notwithstanding  said  deed; 
(2)  that  the  defendant  Amanda  L.  Jones  is  entitled  to  the  rents  and  profits 
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of  said  premises,  deducting  taxes  and  insurance,  and  reasonable  cost  of  neces- 
sary repaira  from  the  time  of  the  filing  of  her  answer  in  this  case;  Qi)  that  the 
defendant  is  entitled  to  such  dower,  subject  only  to  the  mortgage  of  82,500 
executed  by  Thomas  C.  Jones  to  the  plaintiff,  November  19, 1877 ;  (4)  tliat  the 
mortgage  executed  by  the  plaintiff  and  one  Evens  to  one  Bertholf,  the  bal- 
ance of  $1,500  of  which  was  assumed  to  be  paid  by  said  Thomas  C.  Jones, 
was  rightfully  paid  and  satisfied  by  the  plaintiff,  and  the  said  Thomas  was 
discharged  from  the  liability  to  pay  the  same  by  a  settlement  had  between  the 
plaintiff  and  said  Thomas,  and  by  the  execution  of  said  $2,500  mortgage,  and 
that  the  plaintiff  is  not  subrogated  to  the  rights  of  the  mortgagee  or  assignee 
of  said  mortgage  by  the  payment  of  the  same. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  remanded,  with 
direction  to  render  judgment  in  accordance  with  this  opinion. 


CuiBB  V,  Houghton  and  others. 

Filed  November  3,  1885. 

Trover  and  Conversion— Notes — Collateral  Security — Evidence. 

On  the  evidence  in  this  case  the  jury  were  justified  in  finding  that  the  notes 
claimed  to  have  been  converted  to  his  own  use  by  defendant  were  deposited  by 
plaintiff  as  collateral  security  for  the  payment  of  his  own  notes,  and  the  judgment 
in  defendant's  favor  should  be  aflirmed. 

Appeal  from  county  court,  Milwaukee  county. 

The  complaint  is  in  trover  for  the  value  of  11  notes,  delivered  by  the  plain- 
tiff to  the  defendants,  i\s  his  bankers,  during  1883  and  1884,  amounting  in  the 
aggregate  to  3679.15,  tor  collection  in  connection  with  their  business,  and 
whicli  they  had  refused  to  deliver  up  or  account  for  on  demand.  The  defense 
is,  in  effect,  that  the  defendants  received  the  notes  from  the  plaintiff  as  col- 
lateral security  of  an  indebtedness  which  they,  held  against  him.  On  the  trial 
the  jury  found  for  the  defendants,  and  from  the  judgment  entered  thereon 
the  plaintiff  brings  this  appeal. 

Chas.  M,  Bice,  for  appellent,  George  C.  Cribb.  Jenkins,  Winkler  d:Smil7i, 
for  respondents,  George  G.  Houghton  and  others. 

Cassoday,  J.  It  seems  to  be  conceded  that  the  plaintiff  was  in  the  habit 
of  taking  notes  from  his  customera  in  different  parts  of  the  country;  that 
he  did  his  banking  business  with  the  defendants  from  1872  to  February  25, 
1884;  that  during  that  time  he  had  frequently  obtained  credit  with  the  de- 
fendants on  his  account  or  individual  note,  leaving  with  them  the  notes  so 
taken  from  his  customers  as  collateral. 

The  testimony  on  the  part  of  the  plaintiff  tends  to  show  that  in  February, 
1884,  he  borrowed  of  them  ;^600.  and  gave  them  his  individual  note  therefor, 
together  with  the  notes  mentioned  in  the  complaint  as  collateral  security, 
upon  the  agreement  that  those  notes  should  be  returned  on  the  payment  of 
his  individual  note;  that  his  individual  note  had  been  paid;  and  the  notes  so 
left  as  collateral  demanded  and  refused  before  the  commencement  of  thi^  ac- 
tion. The  testimony  on  the  part  of  the  plaintiff  further  tends  to  prove  that 
the  defendants  were  in  the  habit  of  discounting  notes  taken  by  the  plaintiff 
in  his  business,  and  then  indorsed  by  him  and  left  with  the  defendants,  and 
that  in  all  cases  where  any  such  notes  so  indorsed  were  unpaid,  the  defend- 
ants were  to  protest  the  same,  or  cause  the  same  to  be  protested,  and  when 
so  protested  and  not  paid  by  the  makers,  the  plaintiff  would  pay  the  amount 
or  allow  it  to  be  charged  up  to  his  account.  The  plaintiff  also  testified:  "Mr. 
Houghton  before  this  might  have  told  me  Wagner  (a  maker  of  one  of  the 
three  notes)  was  slow,  but  I  told  him  to  protest  the  notes  and  send  them 
right  back;  but  I  left  collateral  always,  ^5,000  or  $6,000,— if  any  of  them 
failed  or  I  failed." 
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There  was  evidence  on  ttie  part  of  the  defendants,  tending  to  prove  that 
<luring  the  time  named  the  plaintiff  did  business  with  them  under  an  agree- 
ment, that  for  all  notes  they  discounted  for  him  he  was  to  keep  other  notes 
as  collateral  for  their  payment,  in  case  they  were  not  paid ;  that  the  defend- 
ants should  protest,  or  cause  to  be  protested  when  they  could  do  so,  the  notes 
discounted  or  left  with  them,  but  should  not  be  responsible  for  the  p^'otest  of 
any  of  the  notes  so  discounted  or  left  as  collateral;  that  they  could  not  under- 
take to  have  the  notes  protested,  as  some  banks  did  not  know  enough  to  do  it; 
that  among  the  notes  so  discounted  were  three  given  in  1881-82,  described  in 
the  answer,  amounting  in  the  aggregate  to  $603.99  and  interest;  that  neither 
of  those  notes  were  protested  by  the  banks  to  which  the  defendants  had  sent 
them  for  collection  and  protest;  that  the  defendants  had  made  efforts  to  col- 
lect those  three  notes  at  the  instance  and  for  the  accommodation  and  benetit 
of  the  plaintiff;  that  the  plaintiff  kept  in  the  hands  of  the  defendants  all  the 
time  collaterals  for  the  payment  of  each  of  the  three  notes  so  discounted;  that 
as  any  of  such  collaterals  were  paid  from  time  to  time  the  plaintiff  brought 
to  the  defendants  new  collaterals  in  theirplaces;  that  the  11  notes  mentioned 
in  the  complaint  were  left  by  the  plaintiff,  and  were  to  remain  as  collateral 
for  any  indebtedness  he  owed  to  the  defendants;  that  when  they  were  depos- 
ited by  the  plaintiff,  he  mentioned  that  they  should  be  held  as  collateral  se- 
curity for  the  three  discounted  notes  set  forth  in  the  answer;  that  such  col- 
laterals were  to  remain  with  the  defendants  until  the  suits  brought  to  collect 
the  three  discounted  notes  should  be  decided,  and  if  against  the  plaintiff,  then 
the  defendants  could  take  the  amount  of  such  three  notes  out  of  such  collat- 
erals; that  the  collaterals  which  the  plaintiff  had  at  the  bank  were  left  there 
to  secure  other  notes  than  were  discounted  from  time  to  time;  that  the  plain- 
tiff occasionally  gave  his  notes  and  these  notes  as  collateral;  that  all  the 
notes  were  held  by  defendants  as  collateral  for  any  individual  note  which 
might  be  given  by  the  plaintiff,  or  any  note  which  the  defendants  discounted 
in  the  country;  that  the  plaintiff  gave  the  $600  note  at  the  time  the  11  notes 
were  left. 

The  jury  were  at  liberty  to  believe  the  evidence  given  on  the  part  of  the 
plaintiff,  or  the  evidence  given  on  the  part  of  the  defendants.  They  chose  to 
believe  the  latter.     We  think  it  is  sufficient  to  sustain  the  verdict. 

The  agreement  in  relation  to  the  risk  of  protesting  notes  not  paid  and  the 
collection  of  them  and  keeping  collaterals  was  clearly  not  within  the  statute 
of  frauds.  Counsel  does  not  seriously  contend  that  it  was.  The  charge  of 
the  court  is  criticised  by  counsel  as  "peculiarly  unintelligible  and  mystify- 
ing to  the  jury."  But  we  are  constrained  to  think  it  substantially  embod- 
ies all  the  i^uests  to  charge  made  by  counsel,  and  in  effect  fairly  submits 
the  material  questions  of  fact  upon  which  the  parties  were  at  variance. 

We  deem  it  unnecessary  to  go  into  any  analysis  of  the  charge.  The  judg- 
ment of  the  county  court  is  atlirmed. 


Johnson,  Adm'r,  etc.,  tj.  Chicago  &  N.  W.  R.  Co. 

Filed  November  3,  1886. 

1.  Negligence  Caubino  Death— Damages. 

In  an  action  to  recover  damages  for  death  of  a  child  caused  hy  neprligcnce,  the 
jury  may  take  into  account  the  reasonabbe  expectation  of  pecuniary  beiiehi  from 
the  contmuance  of  the  life  even  beyond  majority. 
^.  Same— Evidence. 

On  the  evidence  in  this  case,  held,  that  the  findings  of  the  jury  were  sustained, 
and  that  the  judgment  should  be  atlirmed. 

Appeal  from  circuit  court,  Winnebago  county. 

Digitized  by  VjOOQ IC 


224  THE  NORTHWESTERN  REPORTER.  [Wis» 

This  action  is  for  damages  by  reason  of  the  death  of  the  intestate,  the 
plaintiff's  son,  a  lad  of  nearly  seven  years,  who  was  run  over  and  killed  by 
a  switch-engine  in  a  street  crossing  in  Fort  Howard.  On  the  first  trial  the 
plaintiff  was  nonsuited  and  the  judgment  was  reversed  on  appeal.  49  Wis. 
529,  and  5  K.  W.  Rep.  886.  The  same  occurred  on  the  second  trial,  and  the 
facts  are  fully  stated  in  56  Wis.  274,  and  14  N.  W.  Rep.  181.  On  the  last 
trial,  the  jury  returned  a  special  verdict  to  the  effect  (1)  that  the  defendant 
or  its  employes  were  guilty  of  carelessness  which  caused  the  death  of  the  in- 
testate; (2)  tliat  such  negligence  was  by  the  defendant  not  having  a  flagman 
or  watchman;  (8)  tliat  the  deceased  got  upon  the  rear  foot-board  of  the  loco- 
motive and  rode  there  to  the  place  where  the  accident  occurred  without  the 
knowledge  of  any  employe  of  the  defendant  of  his  being  there;  (4)  that  the 
deceased  and  Henry  Bitters  did  not  jump  from  the  rear  foot-board  of  die  loco- 
motive after  the  train  commenced  to  move  backward,  and  while  in  motion^ 
immediately  preceding  the  accident;  (5)  that  the  deceased  met  his  death  from 
attempting  to  cross  the  track  before  the  moving  locomotive;  (6)  that  his 
presence  at  the  rear  of  the  locomotive  was  unknown  to  either  the  engineer 
or  fireman  before  the  accident;  (7)  that  either  the  engineer  or  fireman,  in  the 
exercise  of  ordinary  care,  could  have  seen  the  deceased  from  their  posts  of 
duty,  so  as  to  have  known  of  his  danger  before  the  accident;  (8)  tliat  the  de- 
ceased was  not  guilty  of  any  want  of  ordinary  care  which  directly  contrib- 
uted to  his  death;  (9J  that  the  deceased's  father  was  not  guilty  of  contrib- 
utory negligence:  (10)  that  the  defendant  was  guilty  of  negligence  in  not 
having  some  one  stationed  at  the  crossing  to  look;  (11)  that  the  pecuniary 
loss  which  the  father  of  the  deceased  boy  had  sustained  by  reason  of  his  death 
was  $2,500.  From  the  judgmeut  entered  upon  the  verdict  the  defendant 
brings  this  appeal. 

John  /.  Tracy,  for  respondent,  Henry  Johnson,  adm'r,  etc.  Jenkins, 
Winkler  <&  Smith,  for  the  Chicago  &  N.  W.  R.  Co. 

Cassoday,  J.  At  the  place  of  the  injury  the  defendant's  railway  track 
runs  in  a  nortli-easterly  and  south-westerly  direction .  Second  avenue  runs  di- 
rectly south  from  the  track,  and  there  is  a  bridge  in  it  near  the  track.  From 
the  north  end  of  Second  avenue,  Third  avenue  runs  in  a  north-easterly  direc- 
tion, and  Fifth  street  in  a  north-westerly  direction.  Some  72  or  80  feet  north- 
easterly from  the  middle  of  the  highway  there  is  a  switch.  On  the  afternoon 
in  question  the  engine  went  north-easterly  on  the  main  track;  and  then  the 
forward  end  of  it  was  attached  to  20  freight  cars,  and  tlien  backed  south-west- 
erly towards  the  crossing  in  question,  drawing  the  20  cars  after  it  until  near 
the  switch,  when  the  engine  was  uncoupled  from  the  20  cars,  leaving  them 
upon  the  main  track,  and  the  engine  was  moved  south-westerly  of  the  switch, 
and  then  back  onto  the  side  track,  and  the  front  end  thereof  coupled  onto  "two 
or  three  box  cars,"  and  with  them  it  backed  down  onto  the  main  track,  and 
then,  on  the  switch  being  turned,  pushed  the  "two  or  three  box  cars"  north- 
easterly on  the  main  track  until  they  reached  the  20  freight  cars,  where  they 
were  coupled  onto  them,  and  then  the  whole  train  was  started  south-westerly 
until  the  last  freight  car  passed  the  switch,  when  it  stopped.  About  that 
time  the  deceased  and  his  playmate.  Bitters,  were  seen  hanging  onto  the  side 
of  one  of  the  box  cars,  and  were  driven  off,  and  they  went  down  under  the 
bridge,  but  when  the  switch  was  turned  and  the  train  being  pushed  back  onto 
the  side  track,  the  boys  came  up  from  under  the  bridge  and  got  onto  the  foot- 
board at  the  hind  end  of  the  tender  attached  to  the  engine,  and  continued  to 
ride  there  until  the  20  freight  cars  were  pushed  back  far  enough  on  the  side 
track  to  enable  trains  to  pass  in  safety  on  the  main  track,  when  it  stopped. 
The  20  freight  cars  were  then  detached  from  the  box-cars. 

There  is  evidence  tending  to  show  that  while  the  engine  was  still  moving, 
and  just  before  it  stopped,  the  deceased  and  Bitters  dropped  off  the  foot-board, 
onto  the  ground  between  the  rails  of  the  track,  near  the  middle  of  the  street* 


Digitized  by 


Google 


Wis.]  JOHNSON   V.  CHICAGO   &   N.  W.  R.  CO.  225 

or  west  edge  of  the  sidewalk  on  the  east  side  of  the  street,  and  there  remained 
playing  for  a  little  while,  until  after  the  engine  had  started  back  south-west- 
erly, when  they  looked  up  and  saw  it  coming,  and  then  went  off  the  track; 
the  Bitters  boy  going  off  on  the  north-westerly  side,  and  the  deceased  on  the 
south-easterly  side,  but,  on  seeing  the  Bitters  boy  on  the  other  side  of  the 
track,  he  turned  and  started  to  go  across  the  track  towards  hini,  when  he  was 
caught  before  he  could  get  over,  and  killed.  It  is  strenuously  urged  that  the 
evidence  conclusively  shows  that  both  of  the  boys  either  remained  on  the  foot- 
board until  after  the  engine  started  back,  or  else  that  they  remained  between 
the  rails,  and  so  near  the  rear  end  of  the  tank  that  it  was  impossible  for  either 
the  engineer  or  fireman  to  see  either  6f  them  upon  looking  in  that  direction 
from  their  post  of  duty,  before  or  after  starting  back. 

Upon  this  assumption  it  is  claimed  that  the  seventh  finding  is  contrary  to 
the  undisputed  evidence,  and  hence  that  the  court  should  have  directed  a 
verdict  for  the  defendant.  To  establish  this  claim  we  are  asked,  as  a  matter 
of  law,  to  wholly  disregard  the  testimony  of  the  only  witness  as  to  the  dis- 
tance of  the  switch  from  the  middle  of  the  street,  because  the  scale  of  the 
map  indicates  that  it  is  eight  feet  less.  We  are  also  asked  to  hold,  as  a  mat- 
ter of  law,  that  the  boys  got  off  at  the  edge  of  the  sidewalk,  when  there  is 
some  evidence  that  they  got  off  near  the  middle,  or  within  three  or  four  feet 
of  the  middle,  of  the  street.  We  are  asked  to  hold,  as  a  matter  of  law,  that 
there  were  three  box  cars  attached  to  the  engine,  when  one  of  the  defendant's 
witnesses,  the  engineer,  testified  that  there  were  "two  or  three."  We  are 
asked  to  hold,  as  a  matter  of  law,  that  the  engine  only  continued  to  push  the 
cars  back  onto  the  side  track  "until  there  was  one  car  and  about  a  half,  or  at 
least  thirty  feet,  between  the  engine  and  the  switch,"  when  the  testimony 
upon  which  it  is  claimed  is  very  indefinite  and  uncertain,  and  is  as  foJlows: 
"When  we  pushed  them  ahead  on  the  side  track  the  engine  didn't  go  on  the 
side  track.  It  went,  may  he,  within  thirty  feet  of  the  switch, — the  length  of 
a  rail.  I  think  we  had  only  three  cars  between  tJie  engine  and  the  switch. 
May  be  there  was  one  or  one  and  a  half  of  those  cars ;  somewhere  along  there,** 

To  render  this  uncertainty  more  uncertain  we  may  note  the  fact  that  the 
same  witness  had  just  before  testified  that  they  went  on  the  side  track  and 
"got  two  or  three  box  cars."  The  defendant's  engineer  testified  in  effect  that 
these  box  cars  were  from  24  to  30  feet  long;  that  the  engine  and  tender  were 
25  feet  long;  that  the  engine  might  have  moved  back  15  or  20  feet  before  the 
alarm  was  given  by  the  woman ;  that  he  did  not  think  it  was  much  over  20 
feet;  that  he  could  not  exactly  say;  that  when  lie  heard  the  alarm,  he  stopped 
as  quick  as  possible  and  within  a  space  of  eight  feet;  that  he  then  found  the 
boy  forward  of  the  forward  driving  wheel  about  on  the  crossing.  Both  he 
and  the  fireman  testified  that  they  both  looked  before  starting  back  and  saw 
no  one,  and  that  they  could  have  seen  the  boys,  had  they  not  been  within  12 
or  15  feet  of  tlie  tender  before  it  started  back. 

There  may  have  been  a  preponderance  of  evidence  in  favor  of  the  defend- 
ant's theory,  but  we  cannot  say  it  is  conclusively  established  as  a  matter  of 
law  upon  such  evidence.  The  question  whether  the  engineer  or  fireman 
might  have  seen  the  boys,  had  they  kept  a  lookout  before  starting  and  in  the 
direction  of  the  moving  engine,  was  one  of  fact  for  the  jury  and  not  of  law 
for  the  court,  upon  principles  repeatedly  held  by  this  court,  including  the  de- 
cision of  this  case  upon  the  former  appeal.  Upon  the  same  principles  the 
questions  of  contributory  negligence  were  properly  submitted  to  the  jury. 

It  is  urged  that  it  was  error  to  submit  to  the  jury  the  question  whether, 
under  the  facts  and  circumstances  disclosed  in  the  evidence,  tfi^  defendant 
was  guilty  of  negligence  in  not  having  a  flagman  or  watchman  at  the  cross- 
ing, and  several  of  the  cases  cited  sustain  his  position.  It  is,  however,  un- 
necessary to  determine  the  question  here;  for,  assuming  that  the  law  is  as 
claimed,  and  that  the  second  and  tenth  findings  of  the  jury  should  be  set  aside 
v.25N.w.,no.2 — 15 
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for  such  error,  yet  the  balance  of  the  findings  sustain  the  judgment,  and  hence 
the  error  is  immaterial. 
j  The  hist  point  urged  by  appellant's  counsel  is  that  the  damages  are  excess- 

i  ive.     Were  we  sitting  as  jurors  we  should  be  inclined  to  agree  with  him  and 

'  make  them  considerably  less.     But  sitting  as  a  court  for  the  correction  of 

I  errors  we  cannot  say,  as  a  matter  of  law,  that  the  damages  are  so  excessive  as 

I  to  create  the  belief  that  the  jury  were  misled  either  by  passion,  prejudice,  or 

I  ignorance,  and  hence  we  are  not  authorized  to  intei*f ere.    It  appeared  in  evi- 

dence that  the  father  of  the  deceased  is  a  poor  man  and  lias  been  troubled 
with  the  rheumatism  ever  since  be  was  quite  young  and  saws  wood  for  a  liv- 
I  ing,  and  that  the  mother  at  times  works  out  away  from  home.    This  evidence 

was  objected  to,  but  seems  to  be  admissible  within  the  rulings  of  this  and 
other  courts.    Potter  v.  Chicago  &  N.  W.  Hy.  Co.,  21  Wis.  375;  S.  C.  22  Wis. 
"  615;  Etven  v.  Chicago  d: N.  W.  By.  Co.,  38  Wis.  622, 623;  Regany.  Chicago, 

M.  &  St.  P.  K.  Co.,  51  Wis.  600;  S.  C.  8  N.  W.  Rep.  292;  Chicago  v.  Powers, 
!  42  111.  170;  Barley  v.  Chicago  &  A.  JK.  Co.,  4  Biss.  430.    These  authorities  hold 

I  that  in  such  a  case  the  jury  may  take  into  account  the  reasonable  expectation 

of  pecuniary  benefit  from  the  continuance  of  the  life  even  beyond  the  minor- 
ity. 
j  The  judgment  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  IOWA, 


Sebrin  and  others  v.  Grefe.^ 

Piled  October  21,  1885. 

Navigable  Rivers— Title  to  Soil  under  Des  Moines  River. 

The  title  of  the  owner  of  lands  on  the  Des  Moines  river  patented  to  him  by  the 
United  States  before  the  repeal  of  the  act  of  congress  declaring  the  Des  Moines  river 
navigable,  and  described  as  bounded  by  the  meander  lines  of  the  survey,  extends 
only  to  the  high-water  mark. 

Appeal  from  Polk  circuit  court. 

Action  to  recover  the  value  of  certain  ice  taken  from  the  Des  Moines  river 
at  a  place  where  plaintiffs  owned  the  land  upon  the  adjacent  banks.  The 
circuit  court  instructed  the  jury  to  find  for  defendant  on  the  ground  that 
plaintiffs  held  title  to  the  land  only  to  high- water  mark,  and  that  the  title  to 
the  land  covered  by  the  stream  between  the  lines  of  high  water  upon  both 
banks  is  in  the  state.  A  verdict  in  accord  with  this  instruction  was  re- 
turned, and  judgment  thereon  rendered.     Plaintiffs  appeal. 

Finkbine  d&  McClelland,  for  appellants,  J.  11.  Serrin  and  others.  Mitchell, 
Dudley  <t  Parjy,  for  appellee,  W.  Grefe. 

Beck,  C.  J.  1.  The  facts  as  shown  by  the  pleadings  and  proof,  briefly  yet 
sufficiently  stated,  are  iis  follows:  (1)  The  assignees  of  plaintiffs  hold  title  to 
certain  lands  situated  upon  the  Des  Moines  river  above  the  Kaccoon  forks, 
in  the  city  of  Des  Moines.  (2)  The  patents  for  the  lands  issued  by  the  gov- 
ernment describe  them  according  to  the  government  surveys  iis  lots  or  frac- 
tions of  sections.  Each  patent  specifies  the  number  of  acres  of  land  covered 
by  it.  (3)  The  Des  Moines  river  was  by  the  government  surveys  "mean- 
dered;" that  is,  the  banks  of  the  river  were  surveyed,  and  the  lines  thereof 
indicated  by  courses  and  distanci^s.  The  boundaries  of  the  lots  and  fractions 
of  sections  were  indicated  in  this  manm  r.  (4)  The  plaintiffs  own  a  mill- 
dam  across  the  river  adjacent  to  their  lands,  which  was  erected  under  author- 
ity derived  from  the  state  through  tlie  proper  county  officers  in  the  manner 
prescribed  by  the  statute.  (5)  The  act  of  congress  of  August  8,  1846,  de- 
clared the  Des  Moines  river  to  be  a  public  highway,  and  that  it  should  so  ever 
remain.  The  provision  was  repealed  by  the  act  of  congress  of  January  20, 
1870. 

2.  It  cannot  be  doubted  that  tin;  United  States  govern inent  at  tlie,  time, 
and  for  a  long  time  after,  the  lands  Were  patented,  regarded  the  Des  Moines 
river  ;is  a  navigable  stream.  Surely  the  patentee  of  the  land  acquired  Jio 
other  rights  than  those  held  by  a  riparian  owner  of  lands  adjacent  to  a  navi- 
gable stream.  In  this  view  his  title  extended  no  further  than  the  bank  as 
"meandered"  by  the  survey,  or  to  the  actual  high-water  line.  It  is  inii)ossible 
to  discover  any  legal  principle  which  would  require  us  to  hold  that  the  act  of 
congress  repealing  the  former  act  declaring  the  stream  to  be  navigable  would 
extend  the  title  of  the  patentee  so  that  his  lanil  would  be  bounded  by  a  line 
following  the  middle  of  the  stream.  This  precise  point  is  decided  by  this 
court  in  Wood  v.  Chicago,  R.  I  d\  P.  Rf/.  Co.,  60  Iowa,  456,  S.  C.  15  N.  W. 
Rep.  284,  wherein  we  held  that  the  identical  act  of  congress  in  question  had 
no  such  effect.  The  plaintiffs,  then,  have  the  rights,  and  no  others,  of  riparian 
owners  of  land  adjacent  to  a  navigable  stream.  They  do  not  claim  that  as 
such  they  have  the  exclusive  right  to  the  ice  found  in  the  river  in  front  of 
their  lands. 

^See  note  at  end  of  case. 
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3.  Their  claim  is  based  upon  the  position  that  the  river  is  not  navigablo, 
and  that  their  lands,  being  bounded  by  it,  extend  to  the  middle  of  the  stream. 
It  will  be  observed  tliat  the  patents  do  not  bound  the  lands  by  the  river. 
They  described  the  lands  according  to  the  surveys  which  meandered  the  banks- 
It  is  plain  that  these  meandered  lines  constitute  boundaries  of  the  lands,  and 
the  title  of  the  bed  of  the  stream  remained  in  the  government  if  it  is  subject 
to  sale. 

AVe  find  it  unnecessary  to  follow  counsel  for  plaintiff  in  their  learned  and 
ably  presented  argument  discussing  many  doctrines  of  the  law  relating  to 
the  subject  of  the  navigability  of  rivers,  the  rights  of  riparian  owners,  and 
the  like.  Upon  the  controlling  points  of  the  case,  see  La  Plaisajire  Bay  Har- 
bor Co.  V.  City  of  Monroe.  Walk.  Ch.  155;  Barney  v.  KeokuJc,  94  U.  S.  324; 
Wood  V.  Fowler,  26  Kan.  685. 

In  our  opinion  the  judgment  of  the  circuit  court  ought  to  be  affirmed. 

NOTE. 

Title  to  Soil  vwler  NaHaable  Rivers. 

1.  What  are  Navioable  Rivers?  A  navigable  river,  in  the  common-law  sense  of 
the  term,  is  r»nly  one  in  which  the  title  ebbs  aiid  tlows.  llale,  De  Jur  Mar.  pt.  1,  c.  1 ; 
Ex  parte  Jennings,  G  Cow.  r^S;  Hooker  v.  Cummings,  20  .Folaw  90.  But  it  is  said  that 
the  Knj^li^li  rule,  that  rivers  are  not  to  be  consitk»red  as  navigable  where  the  tide  does  not 
ebb  and  How,  is  not  tli':"  law  of  this  country,  ('atvis  v.  Wadiington,  1  McOord,  580.  Sec 
Carson  v  IMazer,  2  Bin.  475:  Shrunk  v.  Sir/iuylkill  Nav.  Co.,  14  Surg  &  R.  79;  Bow- 
nmn's  Devis.s's  v.  Watlu-n,  2  McLean,  'MH:  McMaunus  v.  Carniicliael,  3lowa,  1 ;  Haipht 
V.  ^ity  of  Keokuk,  4  Iowa,  im,  Tonilin  v  Dubnqne,  B.  <fe  M.  R.  R.  Co  ,  32  Iowa,  1(X5; 
Mus.scr  V.  Ilei-shey,  42  Iowa,  :^"i«>;  Bird  v.  Smith,  8  WattvS,  439;  Union  Canal  Co.  v.  Lan- 
<lis,  9  Watts,  228;"  Wilson  v.  Forbes  2  Dev.  Law,  30;  Ingram  v.  Threadgill,  3  Dev. 
Law<^  59;  Collins  v.  Benbury,  3  Ired.  Law,  277;  S.C.. Sired.  Law,  118,  Fagan  v.  Armis- 
tead,  11  Irctl.  I^aw,  483;  Bullock  v.  Wilson,  2  Porter,  417.  There  are  a  number  of  very 
well-c«msi(lerc(l  citscs,  however,  which  hold  to  a  strict  construction  of  the  English  rule. 
See  Arnold  v.  Mmidy,  (i  N.  J.  Law,  I ;  Gough  v.  Bell,  21  N.  .T.  Law,  160;  8.  C  22  N.  J. 
T^w,  45');  Bell  v.  Goiigh,  23  X.  J.  Law,  ii'id;  Townscnd  v.  Brown,  24  N.J.  Law,  87; 
Cobb  v.  Davenport,  32  N.  J.  Law,  309;  Stevens  v.  Patters«on  &  N.  R.  Co  ,  34  N  J.  Law, 
537;  O'Fallon  v.  Daggett,  4  Mo.  313;  Morgan  v.  Reading,  3  Smedes  &  M.  366;  The 
Magnolia  v.  Marshall,  39  Miss.  109;  Jones  v.  Pettibcme.  2  Wis.  308;  Walker  v.  Shepard- 
son,  4  Wis.  486;  Mariner  v.  Schulti',  13  Wis.  692;  Lorman  v.  Benson,  8  Mich.  18;  Rice 
v.  Ruddiman,  10  Mich.  126;  Ryan  v.  Brown,  18  Mich.  19();  Browne  v.  Kennedy,  6  Har. 
&  J.  195;  Gavit  v.  Chambers,  3  Ohio,  496:  Benner's  Lessee  v.  Platter,  6  Ohio,  505; 
Blanchard's  Le?^see  v.  Porter,  11  Ohio,  138:  Walker  v.  Board  of  Public  Works,  16  Ohio, 
540;  Storerv.  Freeman,  6  Mass.  435;  Ingraham  v.  Wilkinson,  4  Pick.  268;  Young  v. 
Harristm,  6  Ga.  141;  Adams  v.  Pease,  2  Conn.  481;  Chapman  v.  Kimball,  9  Conu.  38; 
Middleton  v.  Pritchard,  3  Scam.  510:  Board  of  Trustees  v.  Haven,  5  Gilman,  548,  City 
of  Chicago  v.  Laflin,  49  111.  177;  Braxon  v.  Bressler,  64  111.488;  Berry  v.  Snyder,  3 
Bush,  266;  Miller  v.  Hepburn,  8  BiLsh,  326;  Granger  v.  Avery,  64  Me.  292;  Jones  v. 
Soulard,  24  How.  41.  But  it  may  be  said  that  navigable  waters  above  as  well  as  below 
the  flow  of  the  tide,  are,  in  the  strict  sense  of  the  the  word,  and  as  it  is  used  in  the 
United  States,  entitled  to  be  considered  navigable  waters.  The  Genesee  Chief,  12  How. 
443;  Barney  v.  Keokuk,  94  IT.  S.  324.  In  the  case  of  Railroad  Co.  v.  Schurmeir,  7 
Wall.  272,  the  court  say :  "  Rivers  were  not  re^^arded  as  navigable  in  the  common-law 
Bense  vuiless  the  waters  were  alfected  by  the  ebb  and  flow  of  tlie  tide,  but  it  is  quite 
clear  that  congress  did  not  employ  the  words  'navigable'  and  'not  navigable*  in  that 
sense,  as  usually  understood  in  legal  decisions.  On  the  contrary,  it  is  obvious  that  the 
words  were  employed  without  respect  to  the  ebb  and  flow  of  the  tide,  as  they  were  ap- 
plied to  tlie  territory  situated  above  tide-waters,  and  in  which  there  were  no  salt-water 
streams."  See,  also,  St.  Paul,  S.  &  T.  F.  R.  Co.  v.  First  Division  St.  P.  &  P.  R.  Co.,  26 
Minn.  31 ;  S.  C.  1  N.  W.  Rep.  580 ;  City  of  Hoboken  v.  Pennsylvania  R.  Co.,  16  Fed. 
Rep.  816. 

That  cannot  be  considered  a  navigable  stream,  the  natural  obstructiona  of  which  pre- 
vent the  passage  of  boats.  Gates  v.  Wadiington,  1  McCord,  680;  while  that  is  to  be 
c(Uisiderea  as  navigable  which  can  be  made  navigable.  See  Hooker  v.  Cummings,  20 
Johns.  90 ;  Gates  v.  Wadiington,  1  McCord.  580.  An  individual  has  not  such  an  exclu- 
sive right  to  a  river  which  is  capable  of  being  made  navigable  that  the  l^islatore  may 
not  declare  it  to  be  a  public  highway  whenever  the  obstructions  are  removed,  and  it  be- 
comes fit  for  public  use.    Gates  v.  Wadiington,  1  McCord,  580. 
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2.  RioBTB  IV.  According  to  the  English  common  law  the  king  originally  held  all 
th©  land  and  water  privileges  in  the  realm.  After  the  Revolution  the  people  of  this 
c»untry,  being  the  sovereigns,  succeeded  to  the  rights  of  the  king,  the  former  sovereign, 
and  are  entitled  to  all  the  rights  which  formerly  belonged  to  him  in  his  prerogative. 
Lansing  v  Smith,  4  Wend.  9;  Gould  v.  Hudson  River  R.  Co.,  6  N.  Y.  539;  People  v. 
Herkimer,  4  Cow.  345.  The  powers  of  the  present  sovereign  are  vested  in  congrc»a  and 
the  state  legislature ;  and  the  legislative  power  of  the  state  embraces  all  the  powers  which 
the  king  and  x>arliament  of  England  exercised  before  the  Revolution,  subject  to  the 
restrictions  imposed  by  the  constitution  of  the  state,  and  of  the  United  States.  Lansing 
V  Smith,  4  Wend.  9;  People  v.  Kerr,  37  Barb.  40G.  The  waters  of  all  navigable  rivers 
are  subject  to  two  servitudes,  to- wit,  the  one  belonging  to  the  sovereign,  and  consisting 
of  the  power  to  control,  improve,  and  preserve,  Hale,  De  Jur.  Mar.  pt.  1,  c.  1 ;  and  the 
other,  the  public  interest,  or  the  interest  belonging  to  the  people,  Id.;  and  consisting  of 
the  right  to  fish,  and  the  easement  of  a  highway.    Hooker  v.  Cummings,  20  Johns.  9(>. 

It  was  held  in  the  case  of  Hoboken  Land  &  Imp.  Co.  v.  City  of  Huboken,  36  N. 
J.  Law,  540,  that  an  act  of  the  legislature  incorporating  a  land  and  improvement  com- 
pany, and  authorizing  it  to  fill  up,  occupy,  possess,  and  enjoy  all  land  covered  with 
water  fronting  and  adjoining  lands  that  might  be  owned  by  the  corporation,  and  to 
construct  thereon  wharves,  piers,  and  the  like,  for  shipping  and  commercial  purposes, 
will  not  extinguish  the  public  right  of  accass  to  the  navigable  waters  by  a  street  on  land 
purchased  by  the  company,  which,  by  the  dedication,  terminated  at  the  high-water  line, 
as  it  was  when  the  dedication  was  made. 

3.  TrrLE  to  Soil.  An  artificial  distinction  between  navigable  and  non-navigable  riv- 
ers was  established  by  the  old  English  law,  which  regarded  as  navigable  all  those  in 
which  the  tide  ebbed  and  flowed,  and  the  soil  under  which  belonged  to  the  king,  as par- 
en$  yatrixy  for  the  benefit  of  his  subjects.  Hale,  De  Jur.  Mar.  pt  1,  c.  1 ;  Lansing  v. 
Smith,  4  Wend.  9.  But  it  was  maintained  that  **  Iresh  rivers,  (i.  e.,  tliose  above  the  ebb  and 
flow  of  the  tide,)  of  what  kind  soever,  do,  of  common  right,  belong  to  the  owners  of  the 
soil  adjacent,  so  that  the  owners  of  one  side  have,  of  common  right,  the  propriety  of  the 
soil;  and  consequently  the  right  of  fishing,  usque  jUumaqux;  and  the  owners  of  the  other 
side,  the  right  of  fishing  unto  the  filum  aq^ue  on  their  side.  And  if  a  man  be  owner  of 
the  land  on  both  sides,  in  common  presumption  he  w  owner  of  the  whole  river,  and 
hath  the  right  of  fishing  according  to  the  extent  of  his  land  in  length."  Hale,  Da  Jur. 
Mar.  pt.  1,  c.  1.  See  Palmer  v.  Mulligan,  3  Cai.  307 ;  People  v,  Piatt,  17  Johns.  195, 
209,  210 ;  Hooker  v.  Cummings,  20  Johns.  90,  99-101 ;  Adams  v.  Pease,  2  Conn.  481 ;  Ar- 
nold V.  Mundy,  6  N.  J.  Law,  1,  74;  Claremont  v.  Carlton,  2  N.  H.  309,  371 ;  Hayes'  Ex'r 
V.  Uownian,  1  Rand.  417,  420. 

It  has  been  said  that  the  soil  under  the  navigable  water  of  the  state  immediately  con- 
nected with  the  ocean,  and  within  the  ebb  and  flow  of  the  tides,  behmgs  to  the  state  in 
which  the  stream  is  located,  subject  only  "to  the  rights  surrendered  by  the  constitution 
to  the  United  States,"  or  to  the  rights  reserved  by  the  federal  government  at  the  time  of. 
and  as  one  of  the  conditions  of;  creating  the  state.  Woodruff"  v.  North  Bloonifield 
O.  M.  Co.,  18  Fed.  Rep.  753,  777;  Pollard  v.  Hagan,  3  How.  223;  Martin  v.  Waddell,  16 
Pet.  410. 

In  the  case  of  flresh- water  rivers,  above  the  ebb  and  flow  of  the  tides,  the  x>9ssession  is 
in  the  state,  not  in  a  proprietary  sense ;  for  in  such  waters  the  proprietary  right  to  the 
soil  under  the  water  is,  ordinarily,  in  private  parties.  Jones  v.  Soulard,  24  How.  (55; 
Smith  V.  City  of  Rochester,  92  N.  Y.  403 ;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  185. 
But  whether  in  thestate  in  a  proprietary  sense  or  not,  the  title  to  such  lands  is,  neverthe- 
less, in  tlie  state,  in  a  governmental  sense,  as  a  part  of  its  sovereign  domain — a  part  of 
its  municipal  sovereignty — held  in  triLst  for  all,  to  protect,  preserve,  and  improve,  for 
the  imrjiose  of  navigation,  and  the  benefits  of  commerce,  and  not  otherwise.  Wood- 
ruff v.  North  Bloomtield  G.  M.  Co.,  18  Fed.  Kcp.  753,  li^b.  The  state  has  power  only  to 
grant  lands  covered  by  navigable  waters,  subject  to  the  right  of  iishery,  and  easement 
of  travel  in  the  public.  Browne  v.  Konnody,  5  Har.  &  J.  195.  But  the  state  has  not 
power  to  authorize  the  filling  up  or  destruction  or  pollution  of  any  fresh- water  stream. 
Woodruff  V.  North  Bloomfield  G.  M.  Co.,  18  Fed.  Kep.  753,  785;  Morse  v.  City  of  Wor- 
ceiiter,  2  N.  E.  Rep.  0(^4;  and  can  interfere  with  such  streams,  even  when  exercising  the 
power  of  eminent  domain,  and  making  compensation  for  the  damages  sustained,  only 
for  the  purpose  of  regulating,  preserving,  and  protecting  the  public  easement.  Id.; 
Smith  V.  City  of  Roch(5>ter,  92  N.  Y.  477 ;  Chenango  Bridge  Co.  v.  Paige,  83  N.  X.  178. 

(1)  In  Salt'  Water  Rix^ers.  Soil  under  navigable  rivers  and  arms  of  the  sea,  including  the 
shore  to  high-watermark,  belonged  at  common  law  to  the  king,  as  jMireiis  fXitiHx,  in  trust 
for  his  subjects,  and  could  not  be  granted  to  an  individual.  See  Lansing  v.  Smith,  4 
Wend.  9;  Chapman  v.  Kimball,  9  Conn.  38;  Arnold  v.  Mundy,  6  N.  J.  Law,  1.  In 
this  country  the  title  to  the  bed  of  a  navigable  river  is  in  thestate.  Chapman  v.  Kimball, 
9  Conn.  38;  Hollister  v.  Union  Co.,  Id.  443;  KeUogg  v.  Union  Co.,  12  Conn.  22;  Home 
V.  Richards,  4  Call,  441 ;  and  canm)t  be  the  subject  of  a  private  grant.    Id. 

Proprietors  bordering  on  navigable  streams,  under  title  from  the  United  States,  hold 
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only  to  the  stream.  Railroad  Co.  v.  Schurmeir,  7  Wail.  272.  In  all  cases  the  proprl- 
etora  of  land  bounded  on  a  navigable  river  own  the  soil  to  bigli-water  mark,  and  no 
'  further.  £z  parte  Jennings,  6  Cow.  518 ;  Chapman  v.  Kimball,  9  Conn.  38 ;  Sir  Henry 
Constable's  Case,  5  Rep.  107 ;  Ball  v.  Herbert,  3  Term  R.  253  ;  King  v.  Smith,  2  Doug. 
441 ;  Harg.  Law  Tracts,  12,  13,  17,  32;  Com.  Dig.  tit.  "  Navigation,'^  A,  B.  He  has  no 
ownership  of  the  land  under  navigable  waters  below  higii-water  mark,  and  is  not 
damnifiea  by  obstructions  placed  therein.  Lansing  y.  Smith,  4  Wend.  9;  Gould  v. 
Hudson  River  R.  Co.,  6  N.  Y.  639 ;  Furman  v.  Mayor,  etc.,  of  New  York,  10  N.  Y.  6G9 ; 
Nott  V.  Thaver,  2  Bosw.  26. 

It  is  said  by  some  of  the  cases  that  the  land  lying  between  high  and  low  water  on 
public  navigable  rivers  belongs  to  the  state.  City  of  Hoboken  y.  Pennsylvania  R.  Co., 
16  Fed.  Rep.  816;  McManus  v.  Carmichael,  3  Iowa,  1;  Haight  v.  City  of  Keokuk,  4 
Iowa,  199;  Barney  y.  Keokuk,  94  U.  S.  324;  Mayor  of  Mobile  v.  Eslava,  9  Port.  (Ala.) 
578;  S.  C.  16  Pet.  234;  Pollard  v.  Hagan,  3  How.  212;  while  in  others  it  is  held  that 
the  riparian  owner  also  owns  the  flats  to  low-water  mark,  if  not  more  than  100  rods 
from  high-water  mark.  Storer  y.  Freeman,  6  Mass.  435.  The  prevailing  doctrine  seenui 
to  be  that  a  riparian  owner  on  a  navigable  stream  takes  absolutely  to  high- water  mark, 
with  a  qualified  interest  to  low-water  mark ;  that  is,  a  right  which  is  limiteii  only  by 
the  public  right  of  navigation  over  it,  and  of  improving  the  stream  as  a  highway.  Ball 
V.  Slack,  2  Whart.  608;  Wainwright  y.  McCuUough,  G3  Pa.  St.  74 ;  Wood  v.  Appal,  Id. 
221 ;  Tinicum  F.  Co.  y.  Carter.  61  Pa.  St.  30 ;  Stover  v.  Jack,  60  Pa.  St.  343.  And,  as  be- 
tween the  owner  of  adjacent  fast  land  and  an  intruder,  the  right  to  land  between  liigh 
and  low-water  mark  is  in  the  former.  See  Ball  v.  Slack,  2  Whart.  508,  following  Bluu- 
dell  y.  Catterall,  6  Bam.  &  Aid.  268.  Possession  of  the  fast  land  is  presumptive  po.s»es- 
sion  of  the  flats.  Ball  y.  Slack,  2  Whart.  508.  But  special  usage  may  alter  the  com- 
mon presumption  ;  for  one  man  may  have  the  river,  and  another  the  soil  adjacent ;  or 
one  man  may  have  the  river  and  the  soil  thereof,  and  another  the  free  or  several  fishing 
in  that  river.    Hale,  De  Jur.  Mar.  pt.  1,  c.  1. 

Where  soil  is  redeemed  from  the  water  of  a  navigable  salt  river  by  filling  up  the  apace 
between  high-water  mark  and  low-water  mark,  it  is  in  no  sense  alluvion  or  accretion, 
which  would  become  the  property  of  the  shore-owner,  but  it  is  the  property  of  the  state 
or  its  grantees,  in  whom  is  the  title  to  the  land  between  high  and  low  water  mark. 
City  or  Hoboken  y.  Pennsylvania  K.  Co.,  16  Fed.  Rep.  816.  It  has  been  said  that  where 
the  commissioners  of  tlie  general  land-office  liave  wrongfully  permitted  land  lying  be- 
tween high  and  low  water  mark  on  the  margin  of  a  navigable  lake  to  be  sur\'(>yed, 
and  allowed  the  same  to  be  entered  as  unsurveyed  and  unsold  lands,  a  patent  issued 
for  such  land  is  void  as  against  the  holder  of  the  original  title,  bounded  upon  the  water 
line.  Hardin  v.  Jordan,  16  Fed.  Rep.  823.  See  Forsvth  v.  Smale,  7  Biss.  201.  And  it 
was  decided  in  Browne  y.  Kennedy,  5  Ilar.  &  J.  195,  that  where  one  holds  lands  alon.<*  a 
navigable  river,  and  is  also  entitled  to  the  land  the  river  covers,  by  virtue  of  a  grant 
from  the  state,  a  conveyance  by  such  person  of  a  tract  bounding  the  same  on  the  river 
will  pass  to  the  grantee  the  soil  ad  viedium  fikim  aqnx^  as  well  as  tlie  land  expressly 
granted. 

(2)  In  Freth' Water  Rivers,  By  the  common  law  of  England,  which  our  ancestors 
brought  with  them,  claiming  it  as  their  birth-right,  the  owner  of  land  bounded  on  a 
fresh-water  river  owned  the  land  to  the  center  of  the  channel  of  the  river  as  of  common 
right;  but  if  his  land  was  bounded  on  the  sea,  or  on  an  arm  of  the  sea  where  the  tide 
ebbed  and  flowed,  he  could  not,  by  such  boundary,  hold  any  land  below  the  ordinary 
low-water  mark,  for  all  the  land  below  belonged  to  the  common  right  of  the  king. 
Storer  v.  Freeman,  6  Mass.  435.  It  is  said  to  be  well-settled,  Ex  parte  Jennings,  6  Cow. 
518,  note,  543,  "that  rivers  not  navigable, — that  is,  fresh  rivers,  of  what  kind  socvlt,— 
do,  of  common  right,  belong  to  the  owners  of  the  soil  adjacent,  to  the  extent  of  tlicir 
land  in  length,  but  that  rivers  where  the  tide  ebbs  and  flows  belong,  of  common  right, 
to  the  state;  that  this  ownership  of  the  citizen  is  of  the  whole  river,' viz.,  the  soil  and 
water  of  the  river,  except  that  in  those  rivers  where  boats,  rafts,  etc.,  may  be  floated  to 
market,  the  public  have  a  right  of  way  or  easement.  In  a  special  manner,  where  the 
subject  claims  under  a  grant  from  the  state,  bounded  by  a  river  not  navigable,  this  grant 
extends  xisqii^  filum  aqux,  as  held  in  Hayes'  Ex'r  v.  Bowman,  1  Rand.  420;  ClarcMn«»nt 
v.  Carlton,  2  N.  H.  369 ;  Lunt  v.  Holland,  14  Mass.  149."  But  ever  since  the  ca.se  of  l*0(»]»ie 
V.  Canal  Appraisers,  33  N.  Y.  461,  the  common-law  doctrine  has  been  rejected  in  New 
York,  and  held  that  navigability  in  fact  is  the  test  of  navigability  in  law  in  that  state. 
And  it  is  said  that  the  rivers  of  Pennsylvania  never  have  been  subject  to  the  common- 
law  rule  that  all  fresh-water  rivers,  in  which  the  tide  does  not  ebb  and  flow,  belong  to 
the  owners  of  the  soil  adjacent,  so  that  the  owners  of  one  side  have,  of  common  right, 
the  property  in  the  soil,  and  consequently  the  right  of  fishing  us^ue  ad  filum  medium 
aquasj  and  the  owner  of  the  other  side  the  right  of  the  soil  and  flshing  ad  jfUum  aqtue  on 
the  other  side,  and  that  he  who  owns  both  sides  is  the  owner  of  the  whole  river,  and 
has  the  exclusive  right  of  flshing  according  to  the  extent  of  his  shores.  Shrunk  y. 
Schuylkill  Nav.  Co.,  14  Serg.  &  R.  70;  Carson  v.  Blazer.  2  Bin.  475. 

It  nas  been  held  that  the  beds  and  banks  of  fresh- water  navigable  rivers,  where  the 


Digitized  by 


Google 


Iowa.]  SERllIN    V.  GREFE.  2^1 

tide  does  not  ebb  and  flow,  are  the  property  of  the  riparian  proprietors,  the  public  hav- 
ing an  casement  only  for  the  passage  a^  on  a  public  higliway ;  and  such  proprietors 
mav  use  the  land  or  water  of  the  river  in  any  way  not  inconsistent  with  this  easement. 
Clienango  Bridge  Co.  v.  Paige,  83  N.  Y.  178;  Smith  v.  City  of  Kochester,  92  N.  Y.  463; 
Clinton  v.  Myers,  4C  N.  Y.  511.  And  the  legislature,  except  luider  the  power  of  emi- 
nent domain,  can  interfere  with  such  river  only  for  the  purpose  of  regulating,  preserv- 
ing, and  protecting  tlie  public  casement.  Chenango  Bridge  Co.  v.  Paige,  H3  N.  Y.  178; 
C^nal  Coni'rs  v.  People,  5  Wend.  423 ;  State  v.  Wheeling  &  B.  B.  Co.,  18  How.  421 ;  Mor- 
gan V.  Kin-,  35  N.  Y  454 ;  Smith  v.  City  of  Rochester,  92  N.  Y.  4G3. 

The  old  doctrine  was  tluita  patentor  grant  of  laud  by  the  state,  hounded  on  the  margin 
of  a  river  above  tide- water,  carries  the  land  to  the  grantee  usque  jUumaquss,  Ex  parte  Jen- 
nings, i\  iyow.  518 ;  but  is  now  not  applied  to  large  navigable  streams.  Ball  v.  Slack,  2 
Whart.  508 ;  Coovert  v.  O'Conner,  8  Watts,  477.  And  it  is  said  that  patents  by  the  gen- 
eral g«>vcrnraent  of  public  land.^  bordering  on  navigable  lakes  are  not  limited  by  the 
meander  line ;  and  when  the  plats  and  field-notes  bhow  that  it  is  bounded  on  one^^de 
l>y  a  navigable  lake,  purchaser  takes  to  the  low-water  mark  of  such  lake.  Hardin  v. 
Jordan.  16  Fed.  Rep.  823, 

A  riparian  owner  on  the  upper  bank  of  a  public  river  is  not  liable  for  building  thereon, 
and  using  the  water,  and  diverting  it  from  its  usual  course  to  that  extent.  Jralmer  v. 
Mulligan,  3  Cai.  307;  People  v.  Piatt,  17  Johns.  211;  Crooker  v.  Bragg,  10  Wend.  264; 
People  V.  Canal  Appraisers,  13  AVend.  355 ;  People  v.  Canal  Appraisers,  33  N.  Y  472. 

(3)  /n  Non-Navigahh  Fresh  Waters,  It  is  held  that  a  grant  of  land  boimded  by  a 
non-navigable  stream  extends  to  the  thread  of  the  stream,  Ex  parte  Jennings,  6  Cow. 
518;  Case  v.  Haight,  3  Wend.  635 ;  Canal  Comers  v.  People,  5  Wend.  448;  People  v.  Ca- 
nal Appraisers,  13  Wend.  371 ;  Starr  v.  Child,  20  Wend.  152 ;  Walton  v.  Tifit,  14  Barb. 
219;  Lowndes  v.  Dickerson,  34  Barb.  592;  Varick  v.  Smith,  5  Paige  143;  Ingraham  v. 
Wilkinson,  4  Pick.  268 ;  Hume  v.  Richards,  4  Call,  441 ;  and,  as  incident  to  the  title  ac- 
quired, has  the  rieht  to  the  usufructuary  enjoyment  of  the  undiminished  and  undis- 
turbed flow  of  said  stream.  Smith  v.  City  of  Rochester,  92  N,  Y.  463.  Thia  includee 
the  exclusive  right  to  fish  opposite  to  the  land  to  the  middle  of  the  stream.  Hooker 
T.  Cummings,  20  Johns.  90.  The  state  has  not  power  to  give  to  the  public  right  to  fish 
in  unnavigable  waters.  Browne  v.  Kennedy,  5  Har.  &  J.  195.  But  it  is  said  on  all  riv- 
ers capable  of  being  made  navigable  the  public  have  an  easement  therein,  as  liighwayg 
for  navigation  may  be  regarded  as  public,  and  subject  to  legislative  control.  Hooker 
V.  Cummings,  20  Johns.  90. 

4.  IsLAiTDS.  Where  the  water  of  a  river  is  divided  by  an  island,  so  that  only  on©- 
fourth  of  the  stream  descends  on  one  side  of  the  island  and  the  residue  on  the  other, 
the  owner  of  the  shore  where  the  largest  quantity  of  water  flows  is  entitled  to  the  use 
of  the  whole  water  flowing  there ;  and  the  owner  of  the  other  shore  has  no  right  to 
place  obstructions  at  the  head  of  the  island  to  cause  one-half  of  the  stream  to  descend 
on  his  side  of  the  river.  Crooker  v.  Bragg,  10  Wend.  260.  And  islands  on  an  unnavi- 
^ble  river,  if  altogether  on  one  side  of  the  dividing  line,  belong  to  him  who  owns  the 
bank  on  that  side ;  if  formed  in  the  middle  of  a  river,  they  are  appropriated  to  the  own- 
ers of  the  bank  in  severalty,  according  to  their  original  dividing  line,  ihejilum  aqax,  as 
it  IS  where  the  waters  begin  to  divide.    Ingraham  v.  Wilkinson,  4  Pick.  268. 

The  doctrine  of  alluvion  and  its  consequences  are  well  settled.  Ingraham  v.  Wilkin- 
son, 4  Pick.  268.  Sir  Matthew  (afterwards  Lord)  Hale  says,  (De  Jur.  Mar.  pt.  1,  c.  1 :) 
"  If  a  fresh  river  between  the  lands  of  two  lords  do  insensibly  gain  on  one  side  or  the 
other  side,  it  is  held  that  the  propriety  continues  as  before  in  tiie  river.  [See  King  v- 
Yarborough,  3  Bam.  <fc  C.  91.]  But  if  it  be  done  sensibly  and  suddenly,  then  the  owner- 
ship of  the  soil  remains  according  to  the  former  bounds ;  as,  if  the  river  running  be- 
tween the  lands  of  A.  and  B.  leaves  his  course,  and  sensibly  makes  his  channel  entirelv 
in  the  lands  of  A'.,  the  whole  river  belongs  to  A.  Agua  cedU  solo.  And  so  it  is,  though 
if  the  alteration  be  by  iusensible  degrees,  but  there  be  other  known  boundaries,  as  stakes 
or  extent  of  land.  22  Ass.  pi.  93.  And  though  the  books  make  a  question  whether  it 
hold  the  same  law  in  the  case  of  the  sea  or  the  arms  of  it ;  yet  certainly  the  law  will 
be  all  one,  as  we  shall  have  occasion  to  show  in  the  ensuing  discourse." 

"  Itthefilum  aquss  divides  itself,  and  one  part  takes  the  east  and  the  other  the  west, 
and  leave  an  island  in  the  middle  between  both /J/o,  the  one-half  will  belong  to  the  one 
lord  and  the  other  to  the  other  [lord.]  "    Harg.  Law  Tr.  37. 

But  it  has  recently  been  held  that  where  a  change  is  made  in  a  natural  stream  bv  a 
riparian  proprietor,  and  the  change  is  acquiesced  in  for  such  a  length  of  time  that  rights 
have  aocniea,  or  may  be  presumed  to  have  accrued,  the  stream  cannot  lawfully  be  re- 
stored to  its  original  state,  if  the  restoration  will  injuriously  aflect  the  property  of  an- 
other riparian  owner.    Burk  v.  Simonson,  2  N.  £.  Kep.  809. 
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BussELL  and  others  e,  Johnson  and  others. 
Filed  October  23,  1886. 

1.  Appeal — Trial  Dk  Novo  in  Equity — ^Evidence. 

The  supreme  court  has  jurisdiction  to  try  an  equitable  action  anew  only  when 
the  evidence  hte  been  taken  down  in  writing,  and  certified  by  the  judge  within  the 
time  allowed  for  the  appeal  in  the  cause,  and  made  part  of  the  record,  and  the  rec- 
ord must  show  affirmatively  that  the  certificate  was  made  within  the  prescribed 
time. 

2.  Same — Assignment  op  Ebrobs,  when  Filed. 

An  assignment  of  errors  not  filed  10  days  before  the  first  day  of  the  tern;,  and  not 
until  appellant's  argimient  has  been  file<).  will  not  be  considered. 

Appeal  from  Tama  circuit  court 

Action  to  enforce  a  mechanic's  lien.  Defendant  W.  F.  Johnson  entered 
into  a  contract  with  one  J.  T.  Elliot  for  the  erection  by  the  latter  of  a  dwell- 
ing-house and  barn  on  lands  belonging  to  the  former.  Elliot  contracted  to 
furitish  2ill  material  and  perform  all  the  labor  necessary  in  the  erection  of  said 
building.  He  purchased  certain  material  from  plaintiffs  to  be  used  therein. 
They  filed  the  statement  required  by  the  statute  in  the  office  of  the  clerk  of 
the  district  court,  and  afterwards  instituted  this  suit  in  which  they  ask  that 
their  lien  be  established  and  enforced.  The  judgment  of  the circuit'court  was 
for  defendants,  and  plaintiffs  appeal. 

/.  A.  Merritt  and  SU-uble  d*  Kinne,  for  appellants,  J.  K.  Bussell  and  others. 
E,  C.  Ebersole,  for  appellees,  W.  E.  Johnson  and  others. 

IiEED»  J.  This  is  an  equitable  action,  and  was  tried  in  the  circuit  court  in 
the  manner  prescribed  by  statute  for  trying  equitable  actions.  The  evidence 
was  taken  down  by  the  short-hand  reporter,  and  a  transcript  was  afterwards 
liled  in  the  clerk's  office.  Attached  to  this  transcript  is  a  certificate  of  the 
judge  of  the  circuit  court  to  the  eifect  that  it  contains  all  of  evidence  offered 
on  the  trial  of  the  cause.  This  certificate  is  not  dated.  Appellants  allege 
in  their  abstract  that  the  evidence  was  duly  certified  by  the  trial  judge;  but 
this  allegation  is  denied  by  appellee  in  an  nmended  abstract  filed  by  him. 

Counsel  for  ai)pellee  contends  that  upon  this  record  the  cause  is  not  triable 
de  novo  in  this  court,  and  we  think  the  correctness  of  this  position  must  be 
admitted.  Under  section  2742,  McClain's  Code,  (chapter  35,  Acts  Nineteenth 
Gen.  Assem.,)  this  court  has  jurisdiction  to  try  an  equitable  action  anew  only 
when  the  evidence  has  been  taken  down  in  writing  and  certified  by  the 
judge  within  the  time  allowed  for  the  appeal  in  the  cause  and  made  part  of 
the  record.  It  is  impossible  to  determine  from  the  record  before  us  whether 
the  certificate  wjis  made  within  the  time  prescribed  or  not.  It  should  be 
made  to  appear  affirmatively  that  it  was  signed  at  the  proper  time.  We  can- 
not presume  that  it  was  so  signed.  See  Mitchell  v.  Laub,  59  Iowa,  36;  S.  C. 
12  X.  W.  Rep.  755. 

Appellants  at  the  time  they  filed  their  reply  to  appellees'  argument  also 
filed  an  assignment  of  errors,  and  they  ask  us,  in  case  we  are  not  able  to  try 
the  cause  anew,  to  determine  it  on  the  errors  assigned.  But  the  assignment  of 
errors  was  not  filed  10  days  before  the  first  day  of  the  term,  and  not  until  ap- 
pellants' argument  was  filed.  We  cannot  therefore  consider  it.  See  Code,  § 
8183;  Belts  v.  City  of  Qlenwood,  52  Iowa,  124;  S.  C.  2  N.  W.Rep.  1012;  Inr 
dependent  Dist,  of  Crocker  v.  Ankeny,  48  Iowa,  206. 

The  appeal  will  be  dismissed. 
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State  t?.  Hoffmak. 

Filed  October  23,  1885. 

Obixinal  Law— Appeal— Dkmurbeb  to  Indictment— Dismissal  or  Cass. 

Where  a  demurrer  to  an  indictment  on  two  grounds  has  been  sustained  as  to  one 
and  overruled  as  to  the  other,  but  the  court  has  the  indictment  and  all  further  pro- 
ceedings thereunder  dismissed,  the  defendant  cannot  appeal  to  the  supreme  court. 

Appeal  from  Carroll  district  court. 

The  defendant  was  indicted  for  cheating  by  false  pretenses.  A  demurrer 
to  the  indictment  wjis  sustained  as  to  one,  and  overruled  as  to  another  ground. 
Defendant  appeals  from  the  judgment  overruling  the  demurrer  as  to  one 
l^ound. 

Cole,  McVey  &  Clark,  for  appellant,  A.  Hoffman.  A,  J.  Baker,  Atty.  Gen., 
for  the  State. 

Beck,  C.  J.  The  demurrer  to  the  indictment  was  based  upon  two  grounds. 
It  was  sustained  as  to  one,  and  overruled  as  to  the  other.  The  district  court 
thereupon  adjudged  and  ordered  that  the  indictment  and  all  further  proceed- 
ings thereunder  be  dismissed.  In  our  opinion  an  appeal  will  not  lie  in  this 
case,  for  the  reason  that,  under  the  decision  of  the  district  court,  it  is  finally 
ended,  and  no  further  proceedings  can  be  had  therein.  Defendant  is  in  no 
peril  from  the  indictment,  for  it  exists  no  longer  as  a  charge  of  crime  against 
him.  It  is,  as  though  it  had  never  been— utterly  deprived  of  all  force  and 
effect.  It  is  true  that  defendant  may  be  again  indicted  for  the  same  offense, 
and  it  is  equally  true  that  he  may  never  be,  or  that,  if  again  indicted,  the 
charge  will  not  be  in  the  same  form  as  it  was  presented  in  the  defunct  indict- 
ment. The  wise  is  as  though  a  party  should  appeal  to  this  court  slating  that 
he  feared  an  indictment,  and  alleged  errors  which  might  exist  in  an  iuragi- 
nary  charge  against  him,  asking  us  to  pass  upon  them.  We  can  decide  only 
real  questions  in  pending  cases.  We  cannot  imagine  questions  that  may 
arise  in  supposed  or  possible  cases,  and  settle  them  in  order  to  protect  the 
property  or  liberty  of  a  citizen  in  cases  that  may  hereafter  arise.  This  view 
of  the  case  was  urged  in  oral  argument  by  the  attorney  geneial.  The  appeal 
is  dismissed. 


Samson,  Adm'x,  etc.,  v.  Samson  and  others.* 

Piled  October  22,  1885. 

1.  Gift— BcBDEN  of  Pboof. 

The  burden  of  proof  is  on  the  party  who  claims  title  to  property  under  a  gift  to 
establish  the  gill. 

2.  Witness — Transactions  with  Deceased  Pksson — Delivery  of  Agreement. 

Where  parties  claiming  that  certain  property  owned  by  a  deceased  person  was 
transferred  to  them  in  consideration  of  an  agreement  to  support  the  decedent,  such 
parties  are  not  competent  witnesses  to  prove  the  delivery  of  sucii  agreement,  nor 
is  the  husband  of  one  of  the  parties  who  joined  in  the  execution  of  the  agreement 
a  competent  witness. 

3.  Gift— Evidence  —Fraud — Consideration. 

On  examination  of  the  evidence  in  this  case,  ?ield,  that  the  fraud  charged  against 
Tef  ndants  is  not  established,  but  that  the  alleged  transfer  was  not  based  upon  an 
i  ^r  'cment  to  support  the  donor,  and  that  the  transfer  can  only  be  sustained  as  a 
gift  to  defendants. 

4.  Same — Confidential  Relations — Parent  and  Child. 

The  rule  is  that  a  gift  obtained  by  a  child  from  a  father,  to  whom  he  stood  in  a 
confidential  relation,  ia prima  facie  void,  and  the  burden  of  proof  is  on  the  donee 
to  show  that  it  was  the  free,  unbiased  act  of  the  donor. 

>  See  note  at  end  of  case. 
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5.  Samk—Gifts  of  Pkr<»onalty— Fraud  on  Wife. 

During  a  husband's  Hfe-tinie  his  wife  has  no  inchoate  rights  to  his  personal  prop- 
erty, and  he  may  niaice  such  disposition  of  it  as  he  sees  fit. 

Appeal  from  Washington  circuit  court. 

Plaintiff  is  the  widow  of  Francis  Samson,  deceased.  She  is  also  adminis- 
tratrix of  tlie  estate.  Tlie  defendants  11.  F.  Samson,  L.  M.  Samson,  O.  L. 
Samson,  and  Martlia  A.  Daiigheriy  are  tlie  surviving  children  of  Francis 
Samson.  Defendant  Wilson  Daugherty  is  the  husband  of  Martha  A.  Daugh- 
erty.  Francis  Samson  died  on  the  twenty-first  of  April,  1881.  A  short  time 
before  his  death  defendants  received  into  their  possession  notes  and  mort- 
gages of  the  aggregate  value  of  about  $10,000,  which  had  formerly  belonj^ed 
to  him,  and  about  the  same  time  he  assigned  to  each  of  them  (except  Wil- 
son Daugherty)  bank  stock  of  the  value  of  61.000.  Plaintiif  brought  this 
action  in  equity  to  compel  defendants  to  account  for  this  property,  alleg- 
ing, in  one  count  of  her  petition,  that  they  obtained  possession  of  it  in  pur- 
suance of  a  conspiracy  which  they  had  entered  into  to  obtain  possession  of  it 
during  the  life-time  of  their  father,  and  cheat  and  defraud  his  estate  out  of 
it  after  his  death;  and  in  another  count  that  the  property  is  assets  of  the  e.s- 
tate,  Jind  that  defendants  Jiold  it  in  trust  for  the  estate.  Defendants  deny 
these  allegations,  and  alleges  that  said  Francis  Samson,  on  the  tenth  of  Fel> 
ruary,  1881,  gave  said  property  to  them  intending  the  same  as  a  gift  to  tliem; 
and  they  allege  that  at  the  same  time,  jind  as  part  of  the  same  transaction,, 
they  each  executed  to  him  an  agreenu'Ut,  by  which  they  bound  themselves 
each  to  pay  him  semi-annually  during  his  life  the  sum  of  ^93.50,  and  that 
these  undertakings  constiluled  a  consideration  for  the  transfer  of  the  prop- 
erty to  them.  Tlioy  each  adnjit  an  indebtedness  to  the  estate  for  a  portion 
of  the  first  semi-annual  payments  accruing  under  thesy  contracts,  and  they 
brought  the  amounts  into  court  and  tendered  them  to  plaintiff.  The  circuit 
court  entered  judgments  against  each  of  the  del'-ndants  for  the  amount  ad- 
mitted to  be  due  from  him, and,  in  aldition  to  this,  it  gave  judgment  against 
H.  F.  Samson  for  8504.58;  that  being  the  amount  of  a  pi*omissory  note  exe- 
cuted by  one  E.  Q.  Elsey  to  Francis  Samson,  which  he  hiwl  in  his  possession 
and  surrendered  to  the  maker,  but  which  was  not  included  in  the  alleged 
distribution.     Plaintiff  and  II.  F.  Samson  ai)i)eal. 

J.  F.  Henderson  and  L.  C.  BlanchanU  for  plaintiff.  H.  d-  W.  Scojleld,  for 
defendants. 

Heed,  J.  The  allegation  in  the  first  count  of  the  petition  that  the  defend- 
ants obtained  possession  of  the  property  in  pursuance  of  a  conspiracy  which 
tliey  had  entered  into  to  get  possession' of  it  during  the  life-time  of  Francis 
Samson,  and  to  cheat  and  defraud  his  estate  out  of  it  after  his  death,  is  not 
established  by  the  proof.  Without  setting  out  the  evidence  relied  upon  by 
plaintiff  to  establish  this  allegation,  we  deem  it  sufficient  to  say  that  in  our 
judgment  it  fails  entirely  to  prove  the  charge.  Plaintiff  contends,  however, 
that  upon  the  admissions  contained  in  the  answers  she  is  entitled  to  recover 
on  the  other  claim  alleged  in  her  petition,  viz.,  that  defendants  hold  the  prop- 
erty in  trust  for  the  estate,  unless  tliey  have  shown  that  it  was  transferred 
to  them  by  gift.  For  the  purposes  of  this  case  it  will  be  conceded  that  the  bur- 
den is  on  the  party  who  claims  title  to  property  under  a  gift  to  establisli  the 
gift.  33ut,  before  entering  upon  the  consideration  of  the  question  whether  the 
evidence  establishes  a  valid  gift  of  the  property  to  defendants,  it  is  necessary 
to  consider  the  claim  made  by  them  that  their  undertaking  to  make  certain 
semi-annual  payments  to  Francis  Siunson  during  his  life-time  constitutes  a 
consideration  for  the  transfer  of  the  property  to  them.  Their  claim  is  that 
they  each  entered  into  a  written  agreement  to  pay  him  693.50  semi-annually 
during  his  life.  It  is  not  doubted  that  an  undertaking  of  this  character  would 
constitute  a  consideration  for  the  transfer  of  property.  The  burden  of  proof, 
however,  is  on  defendants  to  establish  the  making  and  delivery  of  the  under- 
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takings.  They  have  introduced  in  evidence  what  they  claim  are  the  under- 
takings entered  into  by  them.  But  we  think  they  have  failed  to  show  by 
any  competent  evidence  tliat  the  undertakings  were  ever  delivered  to  Francis 
Sainson.  It  is  shown  that  after  his  death  each  undertaking  was  in  the  hands 
ol  the  party  who  executed  it.  Defendants  claim,  however,  that  when  the  in- 
struments were  executed,  by  agreement  between  them  and  Francis  iSiuason» 
they  were  deposited  with  L.  M.  Samson,  one  of  tlie  defendants,  and  that  after 
the  death  of  the  father,  as  they  were  not  deemed  to  be  assets  of  the  estate,  they 
were  surrendered  to  the  obligors.  But  no  evidence  of  this  agreement  to  de- 
posit the  instruments  with  L.  M.  Samson,  or  of  their  delivery  to  Francis 
Siimson,  has  been  offered,  except  the  testimony  of  the  defendants  themselves, 
and,  under  the  provisions  of  Code,  §  3639,  they  are  not  permitted  to  testify 
to  the  transaction.  It  was  a  personal  transaction  between  them  and  him, 
and  they  are  clearly  not  competent  witnesses  to  it.  And  in  this  connection 
we  deem  it  proper  to  say  that  in  our  opinion  the  testimony  of  each  of  the  de- 
fendants with  reference  to  the  transaction  in  which  it  is  claimed  the  property 
was  delivered  to  them  should  be  excluded.  It  is  not  claimed  by  counsel  thsi 
any  of  the  defendants,  except  Wilson  Daugherty,  is  competent  to  testify  to 
the  transaction.  It  is  insisted,  however,  that  as  tlie  alleged  gift  wjis  to  his 
wife  and  not  to  him,  he  is  a  competent  witness  to  it.  It  is  shown  by  his  tes- 
timony that  he  was  present  during  the  greater  part  of  the  transaction,  and 
that  at  his  wife's  request  he  joined  with  her  in  the  undertaking  to  make  the 
semi-annual  payments  to  her  father.  By  that  act,  we  think,  ho  became  a 
party  to  the  transaction  in  such  sense  as  that  the  statute  precludes  him  from 
testimony  with  reference  to  it.  If  the  transfer  of  the  property  is  to  be  upheld,, 
then  it  must  be  sustained  on  the  theory  that  it  was  made  as  a  gift  to  the  de- 
fendants, for  the  evidence  fails  to  show  that  it  was  supported  by  any  sub- 
stantial consideration. 

2.  We  will  inquire,  then,  whether  the  allegation  that  it  was  intended  as  a 
gift  to  the  defendants  is  estiiblislied.  As  statetl  above,  in  determining  thia 
question,  the  testimony  of  the  defendants  ciinnot  be  considered.  It  is  siiown 
by  competent  evidence  that  for  some  time  prior  to  the  ninth  of  February, 
1>^1,  the  notes  and  mortgages  in  question  had  been  in  the  possession  of  H.  F. 
Samson.  He  resided  in  Louisa  county,  while  liis  fatlier  lived  in  Wasliing- 
ton.  The  notes  and  mortgages  were  against  parties  living  in  Louisa  county,, 
and  they  had  been  left  with  II.  F.  Samson  for  collection.  On  the  ninth  of 
February  the  decefised  went  to  the  house  of  his  son,  (II.  F.,)  and  at  his  re- 
quest the  papers  were  delivered  to  him.  On  the  next  day,  or  the  day  follow- 
ing, defendant  H.  F.  Samson,  in  the  presence  of  his  father,  wrote  the  fol- 
lowing words  on  the  back  of  each  of  tlie  notes,  "i)ayable  to  bearer,"  and 
the  father  signed  his  name  under  them,  stating  at  the  time  that  certain  of  the 
notes  were  to  go  to  his  son  L.  M.  Samson,  and  certain  others  to  Airs.  Daugh- 
erty, etc.  The  facts  with  reference  to  the  delivery  of  the  notes  by  il.  F. 
to  liis  father,  and  the  subsequent  indorsement  of  them  by  tlie  father*,  and  his 
decliuration  with  reference  to  them,  arej^roven  by  the  testimony  of  the  wife  of  JI. 
r.  Samson.  She  was  present  at  the  transactions,  but  was  not  a  party  to  them. 
They  may,  therefore,  be  proven  by  her  testimony.  Jo/t  u.sou  v.  Jolt  usun,  52  Iowa, 
W6;  S.  C.  3  N.  W.  Rep.  661.  On  the  eleventh  of  February,  deceased  went  to 
a  national  bank  in  which  he  was  a  stockholder,  and  on  the  books  of  the  cor- 
poration made  an  assignment  of  $1,000  of  stock  to  each  of  his  clnldr'Mi,  and 
on  the  Sfimo  day  returned  to  his  home  in  Wasliington.  Soon  after  this,  de- 
fendant had  the  notes  and  mortgages  in  their  possession,  and  proceeded  to 
make  collections  of  the  amounts  due  upon  them,  at  the  time  asserting  that 
they  were  the  owners  of  them.  Deceased  knew  of  these  facts,  and  made  no 
denial  of  their  right  to  them,  and  in  conversation  with  third  parties  he  stated 
that  he  hsul  distributed  a  portion  of  his  property  among  liis  eliildren.  AVe  are 
well  satisfied  by  the  evidence  that  the  property  was  voluntarily  given  by  the 
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deceased  to  defendants.    No  other  reasonable  conclusion  can  be  reached  from 
the  facts  proven. 

3.  Plaintiff  contends,  however,  that  if  the  transaction  was  a  gift,  it  is  pre- 
flumptively  fraudulent,  and  that  she  will  be  entitled  to  recover  unless  defend- 
ants have  shown  that  it  was  the  free,  unbiased  act  of  the  deceased.  The  rule 
that  a  gift  obtained  by  a  person  standing  in  a  confidential  or  fiduciary  rela- 
tion to  the  donor  is  prima  facte  void  is  well  settled,  and  it  has  often  been  ap- 
plied to  transactions  between  parent  and  child.  There  was  nothing,  however, 
in  the  relations  which  are  shown  to  have  existed  between  the  parties  to  the 
transaction  in  question  which  leads  us  to  suspect  that  the  deceased  acted  un- 
der the  influence  of  his  cliildren  in  making  the  gift.  There  was  no  relation 
of  special  confidence  between  the  parties,  nor  did  any  of  them  sUind  in  a  fidu- 
ciary relation  to  him.  It  is  true  that  H.  F.  Samson  had  acted  as  his  agent  in 
making  collections,  and  that  he  held  the  notes  and  mortgages  in  question  in 
liis  possession  for  a  time;  but  he  had  no  other  authority  with  reference  to  the 
matter  except  to  receive  the  moneys  paid  and  transmit  them  to  his  father, 
lie  liad  no  general  authority  to  transact  business  for  his  father,  but  as  the 
parties  indebted  on  the  notes  lived  much  nearer  to  him  than  to  his  father,  the 
arrangement  by  which  they  were  left  with  him  for  collection  was  a  mere  mat- 
ter of  convenience.  None  of  the  defendants  lived  witli  their  father  at  the 
time  of  the  transaction,  and  at  that  time  he  was  in  possession  of  all  his  men- 
tal faculties,  and  was  quite  active,  physically,  for  a  man  of  his  age,  (being  69 
years  old,)  and  was  in  good  health.  He  was  not  only  fully  able  to  attond  to 
his  affairs,  but  was  in  the  habit  constantly  of  giving  attention  to  them,  and 
he  was  a  man  of  intelligence  and  character.  The  rule  contended  for  is  ap- 
plied in  every  case  when  the  relations  of  the  parties,  or  the  condition  of  the 
donor,  were  such  as  that  an  undue  influence  may  have  been  exercised  by  the 
other  party  over  him.  But  nothing  of  the  kind  appears  in  this  case.  The 
transaction  appears  to  have  been  the  not  unusual  one  of  a  father  during  his 
life-time  distributing  a  portion  of  his  property  among  his  children,  andtliere 
was  nothing  in  the  circumstances  of  the  transaction  which  brings  it  within 
the  reason  of  the  rule.  But  if  we  were  to  concede  that  the  burden  of  prov- 
ing its  validity  was  on  the  defendants,  we  would  be  compelled  to  find,  under 
the  evidence,  that  the  gift  was  the  free  and  voluntary  act  of  the  donor,  and 
that  the  transaction  was  not  tainted  by  any  actual  fraud. 

4.  It  is  finally  contended  that  said  gift  is  void  as  against  public  policy.  By 
the  transaction  the  deceased  was  divested  of  much  the  greater  part  of  his  es- 
tate; and  the  argument  of  counsel  is  that,  as  tlie  liusbaiid  cannot  by  will  di- 
vest his  widow  of  the  distributive  share  wiiich  the  law  gives  her  in  his  estate, 
he  should  not  be  permitted  to  accomplish  that  result  by  distributing  it  during 
his  life-time  to  his  heirs.  The  ready  answer  to  this  claim  is  that  it  is  in  the  per- 
sonal property  of  which  the  husband  dies  seized  that  the  law  gives  the  widow 
a  distributive  sliare.  Code,  §  2436.  But  during  his  life-time  she  has  no  in- 
choate right  in  such  property,  and  he  may  make  such  disposition  of  it  during 
his  life-time  as  he  sees  fit.  If  he  sells  it,  or  makes  any  other  disposition  of  it 
by  which  he  is  divested  of  the  ownership,  the  wife  has  no  claim  upon  it  after 
his  death.  The  law  has  placed  no  restriction  or  limitation  on  the  power  of 
the  husband  to  make  such  disposition  of  his  personal  property  during  his  life- 
time as  he  may  elect. 

5.  As  to  the  appeal  of  H.  P.  Samson.  The  circuit  court  rendered  judgment 
against  him  for  the  amount  of  a  promissory  note  given  by  one  E.  G.  Elsey 
to  Francis  Samson.  This  note  was  not  included  in  the  gift,  and  defendant 
had  it  in  possession  at  the  time  of  his  father's  death,  and  afterwards  surren- 
dered it  to  the  maker.  Defendant's  claim  is  that  this  note  was  given  to  him 
by  his  father  some  years  before  his  death,  as  a  contribution  by  him  to  the  ex- 
pense of  the  education  of  defendant's  son.  But  on  the  request  of  his  father, 
made  before  his  death,  he  surrendered  it  to  the  maker,  who  had  for  years  been 
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his  father's  pastor,  and  for  whom  he  desired  to  make  some  provision  out  of 
bis  estate. 

Plaintiflf  contends  that  tlie  gift  of  this  note  to  defendant  is  not  proven  by 
competent  evidence.  We  find  it  unnecessary  to  determine  whether  this  is  so 
or  not;  for,  if  it  be  conceded  that  the  note  was  assets  of  the  estate,  she  is  not 
entitled  to  recover  the  amount  of  the  debt  from  defendant.  If  it  beJonged  to 
the  estate,  and  he  liiul  no  authority  to  surrender  it  to  the  maker,  the  debt  evi- 
denced by  it  was  not  satisfied  by  tlie  surrender,  but  the  administratrix  has  th& 
same  riglit  to  proceed  against  the  maker  for  tlie  collection  of  the  debt  as 
though  the  note  wns  in  her  possession.  As  plaintiff  in  prosecuting  her  ap- 
peal, wivs  require<l  to  bring  up  a  large  amount  of  incompetent  testimony,  which 
defendants  had  taken,  one-fourth  of  the  cost  of  the  abstract  will  be  taxed  ta 
thc'in. 

On  plaintiff ^s  appeal  the  judgment  is  affirmed.  Reversed  on  defendant 
IT.  F.  Samson's  appeal. 

See,  as  to  evidence  of  transactions  with  deceased  person,  Crowe  v.  Colberth,  24  N.  W. 
Rep.  478,  and  note  480. 

NOTE. 

Gift— Undue  Influence, 

1.  What  Amounts  to.  To  be  under  the  influence  must  be  equivalent  to  moral  coer- 
cion. In  re  Will  of  (Carroll,  7  N.  W.  Rep.  434.  Any  influence  which  induces  a  person 
to  reach  a  wrong  conclusion  is  undue.  Webber  v.  Sullivan,  12  N.  W.  Rep.  319.  Tak- 
ing advantage  of  position  or  good  opinion  of  party  confiding  in,  to  disadvantage  of  such 
l»en5on  or  his  estate,  amounts  to.  O'Xeil  v.  O'Neil,  14  N.  W.  Rep.  59 ;  Hanna  v.  Wil- 
cox. 5  N.  W.  Rep.  717  ;  Watkins  v.  Brant,  1  N.  W  Rep.  82.  Inducing  an  old  and  feebl& 
pers4in  to  do  that  which  is  just  and  for  his  own  good,  is  not,  even  though  advantage  re- 
sult therefrom.  Dailey  v.  Ka.stell,  14  N.  W.  Rep.  635.  The  allegation  that  a  convey- 
ance of  real  estate  and  personal  property  was  obtained  by  imduc  influence  of  the  grantee 
upon  the  mind  of  the  grantor  must  be  established  by  evidence,  or  it  will  not  be  consid- 
ered. Ireland  v.  Geraghty,  J 5  Fed.  Rep.  35.  Respecting  the  sufficiency  of  the  evidence, 
»ee  Porter  v.  Throop,  11  N.  W.  Rep.  174;  Shepardson  v.  Potter,  18  N.  W.  Rep.  576. 
When  presumed  in  transactions  between  parents  and  children.  Bowe  v.  Bowe,  3  N.  W. 
Kep.  843;  Ashton  v.  Thompson,  18  N.  W.  Rep.  918;  Smith  v.  Smith,  19  N.  W.  Rep.  47. 
The  burden  of  proof  is  on  partv  alleging,  Webber  v.  Sullivan,  12  N.  W.  Rep.  319,  and 
may  be  shown  by  circumstantial  evidence,  and  relations  of  parties.  SheiMirdson  v.  Pot- 
ter, 18  N.  W.  Rep.  575.  What  evidence  admissible  to  show.  Dye  v.  Young,  7  N.  W. 
Rep.  678;  Shepardson  v.  Potter,  18  N.  W.  Rep.  575.  Prior  statements  of  testator,  when 
admisijsible.  Storer  v.  Zimmerman,  8  N.  W.  Rep.  827.  When  testator  shown  to  be  of 
unsound  mind,  cannot  be  considered.    Estate  of  Lang,  2  Pac.  Rep.  491. 

2.  Prbsumptions  as  to  Undue  Ikfluknce.  The  law  presumes  undue  influence  where 
a  patient  makes  a  will  in  favor  of  his  physician,  a  client  in  favor  of  his  lawyer,  a  ward 
in  favor  of  his  guardian,  a  person  in  favor  of  his  priest  or  religious  adviser,  or  where 
other  close  conndential  relationship  exists;  and  are  viewed  with  great  suspicion  by 
the  law,  and  some  proof  besides  the  factum  of  the  will  is  required.  Marx  v.  McGlynn, 
68  N.  Y.  367 ;  Thompson  v.  Heflfernan,  4  Dru.  &  War.  285.  See  Gass  v.  Gass,  3  Humph. 
278;  Ashton  v  Thompson,  18  N.  W.  Rep.  918;  Weir's  Will,  9  Dana,  434 ;  American  Bi- 
ble Soc.  ▼  Stover,  12  Wkly.  Dig.  213 ;  Robinson  v.  Adams,  62  Me.  369 ;  Smith's  Will,  52 
Wis.  543 ;  S.  0.  8  N.  W.  Rep.  616,  and  9  N.  W  Rep.  665 ;  and  Lyon  v.  Home,  L.  R.  6  Eq. 
655 ,  and  Thomnson  v.  Hawks,  14  Fed.  Rep.  902.  The  burden  of  proof  is  on  those  seek- 
ing to  probate  the  will  to  show  that  there  was  no  undue  influence.  St.  Leger's  App., 
.34  Conn.  434;  Hanna  v,  Wilcox,  5  N  W.  Rep.  717.  Direct  proof  of  undue  influence  is 
not  required;  it  may  be  inferred  from  the  circumstances.  Drake's  App,  45  Conn.  9. 
But  where  a  Roman  Catholic  woman  bequeathed  the  bulk  of  her  fortune  to  a  priest 
who  resided  at  her  house,  it  was  held  the  Durdcn  of  proof  was  on  those  alleging  undue 
influence.  Parfitt  v.  Lawless,  L.  R.  2  Prob.  &  D.  462 ;  41  L.  J.  Prob.  A  M.  68 ;  27  Law 
T.  (N.  S.)  215 ,  21 W.  R.  200.  It  was  said  in  this  case  that  the  doctrine  of  the  presump- 
tion of  undue  influence  adopted  in  courts  of  equity  relates  only  to  gifts  inter  wrw,  (see 

fift  to  Methodist  minister,  Norton  v.  Reily,  2  Eden,  286;  to  spiritual  medium,  Lyon  y. 
[ome,  L.  R.  6  Eq.  655 ;  donatio  moitis  causa  to  a  clergyman,  Thompson  v.  HefTeman.  4 
Dru.  <fe  War.  286 ;  see,  also,  Nottidge  v.  Prince,  2  Giff.  246,)  and  does  not  apply  to  the 
making  of  ynlla.  It  is  said  that  where  the  spiritual  adviser  of  the  testator  takes  advan- 
tage oi  that  position  to  become  the  manager  of  his  temporal  aflairs,  a  strong  ground  is 
made  out  for  inquiry  as  to  undue  influence.  Middleton  v*  Sherbuinie,  4  Younge  &  0- 
358;  Huguenin  y.  Baseley,  14  Ves  Jr.  273. 


Digitized  by 


Googk 


238  THE  KORTllWESTERN   REPORTER.  [loWE- 

Snch  a  presumption  may  arise,  although  the  one  occupying  such  a  relation  to  the  tes- 
tator is  not  a  devisee  or  legatee.  Thus  the  rector  of  a  church,  which  was  residuary  leg- 
atee, and  had  the  nomination  of  two  schoLarsliips  created  by  the  wiU  in  the  theological 
seiuinarv,  who  superintended  its  execution,  and  was  named  therein  as  sole  executor, 
was  held  to  be  so  interested  in  the  will  as  to  raise  a  presumption  of  undue  intluence, 
and  to  require  proof  of  spontaneity  and  volition ;  that  is,  amrmative  proof  on  the  part 
of  the  executor  of  good  faith,  and  a  proper  use  of  the  confidence  placed  in  him.  In 
re  Welsh,  1  Redf.  238 ;  8.  0.  1  Redf.  Amer.  Cas.  WiUs.  608. 

The  presumption  is  one  of  fact,  and  if  the  will  is  fairly  made  the  law  does  not  con- 
demn it.  Marx  v.  McGlynn,  88  N.  Y.  357.  It  has  been  held  that  the  earnest  presenta- 
tion to  a  testator  by  a  spiritual  adviser  of  a  proper  argument,  and  the  enforcement  of 
motives,  whereby  the  intellect  is  persuaded  ana  the  conscience  quickened,  are  legiti- 
mate influences,  and  the  results  praiseworthy  where  they  do  not  violate  natural  obli- 
gations.   Morrill  v.  Rolston,  5  Redf.  220. 

(1)  In  Dealings  between  Parents  and  Children.  Where  it  appears  that  advantage  of  his 
position  has  been  taken  by  a  child,  whose  relation  was  that  of  a  guardian  to  his  parent, 
to  dictate  unfair  terms  in  a  transaction,  and  no  fraud  or  other  undue  influence  is 
shown,  relief  will  be  granted.  Bowe  v.  Bowe,  3  N.  W.  Rep.  843.  And  see,  as  to  un- 
due influence  of  child  over  parent,  Smith  v.  Smith,  19  N.  W.  Rep.  47.  Equity  looks 
with  special  jealousy  upon  donations  from  a  child  to  a  parent  when  made  recently 
after  the  child  comes  of  age,  or  while  he  is  under  the  constant  and  immediate  influence 
of  tlie  parent,  or  while  the  property  is  in  the  parent's  control.  Ashton  v.  Thompson, 
18  N.  W.  Rep.  918. 

3.  Burden  of  Proof.  As  a  general  rule  the  burden  of  proof  is  on  the  person  alleg- 
ing the  undue  influence.  Webber  v.  Sullivan,  12  N.  W.  Kep.  319.  It  may  be  shown 
by  circumstantial  evidence,  and  the  relation  of  the  parties.  Shepardson  v.  Potter,  18 
N.  W.  Rep.  675.  What  evidence  admissible  to  show.  See  Dye  v.  Young,  7  N.  W.  Rep. 
678 ;  Shepardson  v.  Potter,  18  N.  W.  Rep.  575.  Prior  statements  of  testator  as  to  how 
he  intended  to  dispose  of  his  property,  disconnected  from  the  act  of  making  his  will, 
are  not  evidence  of  the  fact  of  undue  influence.  Storer  v.  Zimmerman,  8  N.  W.  Rep. 
827.  Neither  are  they  when  the  testator  was  shown  to  be  of  unsound  mind.  Estate  of 
Lang.  2  Pac.  Rep.  491. 

4.  Mental  Weakness  and  Unsoundness  of  Mind.  Mere  mental  weakness,  wliere 
there  is  power  to  contract  at  all,  is  not  sufflcient  ground  to  warrant  setting  aside  a  deed 
of  gift  or  sale,  where  no  fraud  or  undue  influence  is  shown,  Campbell  v.  Campbell,  2 
N.  W.  Rep.  541 ;  Abbott  v.  Creal,  9  N.  W.  Rep.  115 ;  or  for  refusing  to  admit  will  to  pro- 
bate. Eraser  v.  Jennison,  3  N.  W.  Rep.  882.  As  to  amount  of  mental  capacity  neces- 
sary to  make  a  will,  see  Blakely  v.  American  Bible  Soc,  4  N.  W.  Rep.  337 ;  Webber 
V.  Sullivan,  12  N.  W.  Rep.  319;  In  re  Stewart,  22  N.  W.  Rep.  392.  Effect  of  business 
incapacity,  inability  to  learn  to  read  beyond  the  alphabet,  or  to  count  more  than  20, 
and  ai  preference  lor  large  coins  over  small  ones,  regardless  of  value,  considered. 
Shoulters  v.  Allen,  16  N.  W.  Rep.  888.  Conveyance  by  an  enfeebled  old  man  in  con- 
sideration of  support  set  aside  on  ground  of.  Raynett  v.  Balus,  20  N.  W.  Rep.  533, 
Deed  executed  while  one  is  non  compos  mentis  will  be  canceled.  Fisher  v.  Fisher,  11  N. 
W.  Rep.  864.  Deed  of  insane  man  set  aside,  when.  Rogers  v.  Blackwell,  13  N.  W.  Rep. 
512.  Burden  of  proof  on  party  alleging.  Stephenson  v.  Stephenson,  17  N.  W.  Rep. 
456.    What  evidence  admissible  to  show.    Wurzell  v.  Beckman,  18  N.  W.  Rep.  220. 

5.  Fraud.  Fraud  is  a  question  of  fact,  to  be  determined  from  all  the  circumstances  in 
the  case.  Knowlton  v.  Mish,  17  Fed.  Rep.  198.  Must  be  clearly  established,  Fick  v. 
Mulholland,  4  N.  W  Rep.  527 ;  Campau  v.  Lafferty,  15  N.  W.  Rep.  40 ;  Lavassar  v.  Wash- 
burne,  6  N.  W.  Rep.  516;  but  does  not  have  to  be  proven  beyond  a  reasonable  doubt. 
Wood  v.  Porter,  9  N.  W.  Rep.  113.  Must  be  proven  as  alleged.  Fairbum  v.  Goldsmith, 
12  N.  W.  ReP;  273.  May  be  shown  by  parol,  to  impeach  written  instrument.  Dav  v. 
Lown,  1  N.  W.  Rep.  786;  Tufts  v.  Tulls,  3  Pac.  Rep.  390.  Burden  of  proof  is  on  fiim 
who  alleges.  Eckert  v.  Pickel,  13  N.  W.  Rep.  708.  When  shifts  to  defendant,  and  he 
required  to  show  fairness  of  transaction.  Smith  v.  Smith,  19  N.  W.  Rep.  47.  What 
amounts  to.  Wooley  v.  Drew,  13  N.  W.  Rep.  594.  Misrepresentation  as  to  the  legal 
effect  of  an  instrument  whose  contents  are  known,  not.  Jagger  v.  Winslow,  15  N.  W. 
Rep.  242. 

6.  Confidential  Relations.  Confidential  relations  may  be  divided  into  two  general 
classes :  Firsts  those  embracing  relations  of  dominion ;  and,  $econd,  those  embracing  rela- 
tions of  trust.  The  first  group  comprises  those  relations  which  imply  control  or  do- 
minion by  one  person  over  the  will  of  another,  such  as  guardian  and  ward,  trustee  and 
beneficiary ;  in  which  case,  dealings  between  the  parties  are  subject  to  an  adverse  pre- 
sumption, because  of  the  opportunities  and  temptations  which  these  relationships  afford 
for  the  improper  exercise  of^the  dominion  thus  acquired.  The  second  group  comprises 
relations  of  trust  or  confidence,  such  as  principal  and  agent,  and  partners ;  in  which 
cases  dealings  between  the  parties  are  closely  scrutinized,  because  of  the  opportunities 
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.and  temptations  which  these  relationships  aflford  for  the  abuse  of  trust  and  confidence. 
It  IS  true  that  in  the  former  group  conhdence  as  well  as  control  may,  and  generally 
does,  exist ;  but  in  the  latter  case  confidence  alone  exists,  while  dominion  is  not  im- 
plied. It  could  not  be  said  that  an  agent,  who  is  the  mere  creature  ot  the  principal, 
who  cannot  be  appointed  except  by  a  person  suijwis^  and  whose  appointment  is  revo- 
-cable  by  the  principal  at  discretion,  (fairly  exercised,)  has  the  same  opportunity  to  dom- 
inate his  principal  as  the  guardian,  whose  relation  is  conferred  by  a  will  other  than  the 
ward's,  who  stands  in  loco  parentis  to  a  person  under  a  disability,  and  whose  appoint- 
ment is  for  a  term  fixed  by  the  law.  Dominion  is  the  charactei'istic  feature  of  the  latter 
relationship;  trust,  of  the  former. 

(1)  Relations  of  Dominion.  The  application  of  the  rules  governing  these  relations  was 
made  at  an  early  day  to  those  which  may  be  called  the  technical  tiduciary  relations, — 
guardian  and  ward,  'trustee  and  cestui  que  trusts ;  also  to  the  relationship  of  solicitor  and 
elient.  The  leading  case  on  this  subject  (so  treated  by  White  &  Tudor)  is  that  of  Ilugue- 
nin  v.Baseley,  14  Ves.  Jr.  273,  a  case  celebrated  alike  for  the  elaborate  and  able  judgment 
of  Liord  Eldon  and  the  masterly  argument  of  Sir  Samuel  Romilly.  In  that  case  a  vol- 
untary settlement  by  a  widow  upon  tlie  defendant,  a  clergyman,  and  his  family,  was  set 
aside  as  obtained  by  undue  influence  and  abused  confidence  in  the  defendant  as  an  agent 
nndertaking  the  management  of  her  aflairs.  The  contention  of  Sir  Samukl  in  the  case, 
to  wliich  he  brought  all  the  powers  of  his  mind,  was  that  the  principle  which  governed 
the  relation  of  guardian  and  ward  ou^ht,  upon  principles  of  "public  policy  and  utility," 
to  be  extended  to  all  cases  coming  within  the  reason  and  spirit  of  the  rule  applicable  to 
that  relation ;  and  as  the  case  was  one  of  influence  and  dominion  acquired  by  "spiritual 
ascendency,"  it  should  turn  upon  the  same  doctrine.  It  reduces  somewhat  our  admira- 
tion for  the  research,  though  not  for  the  ability,  of  the  celebrated  solicitor  who  argued 
the  case,  and  of  the  chancellor  who  decided  it,  to  discover  that  many  years  before.  Lord 
NoBTHiNGTON,  (Nortou  V.  Rclly,  2  Eden,  286,)  "the  father  of  equity,'^  had  decided  the 
precise  point  for  which  Sir  Samuel  so  strenuously  contended,  and  which  Lord  Eldon 
sustained.  The  case  was  not  cited.  It  holds  that  spiritual  ascendency  is  within  the 
8Cot)e  of  the  principle.  The  ascendency  acquired  by  a  "  medium  "  is  a  later  illustration 
of  the  rule.  Thompson  v.  Hawks,  14  Fed.  Kep.  902.  In  the  extension  of  the  principle 
**  to  all  the  variety  of  relations  in  which  dominion  may  be  exercised  by  one  person  over 
another,"  (Lord  Cottenham  in  Dent  v.  Bennett,  4  Mylne  <fe  C.  277,)  it  has  been  held  to 
embrace  the  relation  of  parent  and  child,  when  the  child  has  just  attained  majority; 
child  and  parent,  when  the  latter  is,  by  reason  of  old  age  or  other  cause,  subject  to  the 
will  of  the  former;  to  all  similar  cases,  such  as  uncle  and  niece,  etc.;  although  one 
court  has  held  that  there  is  no  presum])tionof  this  dominion  in  the  relation  of  a  son-in- 
law  to  a  mother-in-law;  also  to  pliysician  and  patient,  Pratt  v.  Barker,  1  Sim.  1 ;  to  the 
C3»e  of  mistress  and  paramour,  Bivins  v.  Janiigan,  3  Baxt.  282 ;  Turner  v.  Turner,  44 
Mo.  r/:.: 

(2)  Jtt^'Uiuiia  of  Trust.  In  the  socoikI  group,  perhaps,  the  leading  case  is  tliat  of  Hunter 
V.  Atkins,  3  Mylne  &  K.  13^1,  in  which  Lord  Bhougham  delivered  a  decision  which  has 
met  with  as  much  approval  as  that  of  Lord  Eldon,  already  mentioned.  The  gift  was 
by  a  client  to  his  solicitor,  and  after  holding  that  tlie  act  was  the  "pure,  voluntary, 
well-underbtood  act  of  the  donor's  mind,"  Lord  Brougham  says:  "  No  law  that  is  toler- 
able among  civilized  men— men  who  have  the  benefits  of  civility  without  the  evils  of 
excessive  refinement  and  overdone  subtlety' — can  ever  forbid  such  a  transaction,  pro- 
vided the  client  be  of  mature  age  and  sound  mind,  and  there  be  nothi"ng  to  show  that 
deception  was  practiced,  or  that  the  attorney  or  solicitor  availed  himself  of  his  situation 
to  withhold  any  knowledge,  or  to  exercise  any  intluence  hurtful  to  others  and  advan- 
tageous to  himself,"  Lord  Eldon  himself,  in  Harris  v.  Tremcnheere,  15  Ves.  Jr.  34, 
recognizes  the  distinction  between  the  two  relations  by  applying  a  different  rule  to  the 

'  case  of  a  mere  agent  from  that  he  had  laid  down  in  the  ca.se  of  Hiiguenin  v.  Bascley,  14 
Ves.  Jr.  273.  The  leading  American  case  on  this  branch  of  the  subject  is  that  of  Uhlich 
V.  Muhlke,  61  III.  409,  in  wliich  a  very  large  gift,  made  by  ax)rincii)al  advanced  in  years 
to  an  agent,  was  upheld,  under  somewhat  extraordinary  circumstances,  because  upon 
review  of  all  the  facts  it  appeared  that  the  conduct  of  the  agent  had  been  honest,  and 
that  he  had  not  abused  the  confidence  reposed  in  him.  Tlie  most  frequent  application 
of  the  doctrine  of  confidential  relations  to  the  law  of  principal  and  agent  is  in  those 
cases  where  an  agent  to  buy  sells  to  himself,  or  an  agent  to  sell  is  himself  the  purchaser. 
In  such  case  the  transaction  may  be  set  aside  at  the  instance  of  the  principal  upon  the 
ground  of  fraud  in  the  abuse  of  trust.  The  difierence  between  ca^es  of  sales  and  gifts  by 
agents  to  principals  will  appear  by  comparing  Harris  v.  Tremcnheere  and  Uhlich  v. 
Mnlilke,  suprfif  with  McCormick  v.  Malin,  5  Blackf.  509.  The  principle  that  in  deal- 
ing with  each  other  partners  are  held  to  the  utmost  good  faith,  and  that  equity  will  set 
aside  any  widue  advantage  obtained  by  one  over  another,  also  rests  upon  the  same 
ground  of  confidence,  and  not  of  any  presumption  of  dominion.  The  mere  fact  that  the 
oonor  had  very  great  confidence  in  the  donee  raises  no  adverse  presumption.  The  ques- 
tion 18,  was  the  conduct  of  the  party  receiving  the  gratuity  honest,  and  was  the  gift  the 


Digitized  by 


Google 


4 

240  THE  NORTHWESTERN  REPORTER.  [loWE. 

voluntary  act  of  the  donor?    Toker  ▼.  Toker,  31  Bear.  629;  Pratt  ▼.  Barker,  1  Sim.  1 ; 
8.  C.  4  Riiss.  507 ;  Preasley  y.  Kemp,  16  S.  C.  334. 

(3)  Digttnctive  Features  of  the  Two  Groups.  The  following  distinctions  have  been  estab- 
lished by  the  decisions  between  the  two  groups  of  contidential  relations.  These  distinc- 
tions could  not  be  justified  except  for  the  broad  discrimination  which  dilTerentiatt»  the 
two  classes.  Firtt.  In  the  case  of  a  gift  by  a  person  sustaining  any  relation  iu  which 
dominion  is  implied,  there  is  a  presumption  of  law  against  its  validity.  In  case  of  gift 
b}'  principal  to  an  agent  the  onua  is  on  the  party  assailing  it.  Smith  v.  Kay,  7  H.  L.  Oa:?. 
751,  759.  iiecoiui.  In  case  of  couHdential  relations  within  the  first  group*,  the  law  pro- 
hibits a  giil  during  tlicir  continuance,  and  until  such  a  time  afterwards  that  the  pennon 
subject  to  the  dominion  is  presumed  to  be  "  emancipated  "  from  it.  The  law  pem»its  a 
gift  by  an  agent  to  his  principal  during  the  continuance  of  the  relation.  Hunter  v.  At- 
Kins,  Uhlich  v.  Muhlke.  supra.  Tliird.  In  cases  falling  within  the  first  group,  the  courts 
attach  very  great  importance  to  the  fact  wliether  the  donee  had  independent  advice.  In 
case  of  gift  by  agent  to  his  principal  this  is  declared  to  be  immaterial.  Principal  case,  and 
authorities  cited.  The  material  inquir\\  therefore,  in  scanning  a  transaction  between  a 
principal  and  agent,  is  simply  this :  lias  the  agent,  who,  by  means  of  his  knowledge 
of  the  prmcipaVs  business,  acquired  an  intimate  acquaintance  with  his  affairs,  and  who 

Sossesses  the  confidence  of  his  principal,  made  use  of  that  knowledge  to  mislead  and 
efraud  his  principal,  and  to  abuse  and  betray  the  confidence  which  has  been  reposed 
in  him.  The  material  inquiry  Ia  cases  in  the  first  group  is:  Has  undue  advantage  been 
taken  of  the  supremacy  jprowing  out  of  the  relation,— -has  undue  influence  been  exer- 
cised? 


Snyder  v.  Miller,  Ex'r,  etc,  and  others. 

Filed  October  22, 1885. 

DowBR— Tjsstamsktabt  Peovisioii  IK  Lied  of. 

S.,  by  will,  disposed  of  all  of  his  property,  both  real  and  personal;  by  the  second 
paragraph  devising  certain  property  to  his  wife ;  by  the  third,  fourth,  and  fifth  par- 
agraphs providing  for  specific  legacies  to  certain  parties  named ;  by  the  sixth  par- 
agraph disposing  of  the  residue  of  his  estate  to  certain  other  parties  named ;  and 
b^the  seventh  paragraph  directing  his  executor  to  sell  all  real  estate  not  otherwise 
disposed  of,  and  to  collect  all  judgments  and  mortgages,  and  distribute  the  pro- 
ceeds as  directed  by  the  sixth  clause  of  the  will.  Held,  that  the  provision  in  the 
will  for  the  wife  was  intended  to  be  in  lieu  of  her  dower  or  distributive  share  of  the 
estate,  and  that  she  was  not  entitled  to  take  under  the  will  and  also  claim  one-third 
of  the  estate  not  devised  to  her. 

Appeal  from  Van  Buren  district  court. 

The  plaintiff  is  the  widow  of  Jacob  Snyder,  deceased,  who  made  his  last 
will  and  testament  in  January,  1880,  and  died  in  the  month  of  August,  1883. 
It  is  claimed  in  the  petition  that  the  provisions  in  the  will  for  the  plaintiff 
were  not  intended  to  be  in  lieu  of  her  dower  or  distributive  share  in  the 
estate,  and  the  demand  is  made  that  one-third  of  that  part  of  the  real  estate 
not  devised  to  her  be  set  apart  as  her  distributive  share.  The  defendants,  who 
are  the  children  and  heirs  of  the  testator  and  devisees  under  the  will,  contest 
the  right  of  the  plaintiff  to  take  under  the  will  and  also  one-third  of  the  res- 
idue of  the  estate.  The  cause  was  submitted  to  the  court  below  upon  a  de- 
murrer to  the  answers  of  the  defendants.  The  court  sustained  the  demur- 
rers, thereby  sustaining  the  claim  of  the  plaintiff.    Defendants  appeal. 

Lea,  Wherry  cfr  Walker  and  McCrary  cfr  ffagerman,  for  appellants,  Henry 
Miller  and  others.  Robert  H,  8tarr  and  Sloan,  Work  &  Broum,  for  appellee, 
Martha  J.  Snyder. 

EoTHROGK,  J.  The  will  was  admitted  to  probate  on  the  thirteenth  day  of 
November,  1883,  after  due  and  legal  notice  of  the  provision  therein  made  for 
the  plaintiff  was  given  to  her  by  the  other  parties  interested  therein,  and  the 
plaintiff  failed  to  consent  thereto  of  record  as  required  by  section  2452  of  the 
Code.  She  demands  that  if  it  be  found  that  the  provision  made  for  her  by 
the  will  is  not  in  addition  to  her  dower-right  of  one-third  in  value  of  the  real 
estate,  hut  that  it  is  inconsistent  therewith,  that  there  he  set  apart  and  ad- 
measured to  her  one-third  in  value  of  all  the  real  estate  of  which  her  husband 
died  seized.    The  question  presented  requires  a  construction  of  the  will,  and 
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to  the  end  that  oup  construction  of  the  instrument  may  be  properly  under- 
stood, it  is  necessary  that  it  be  set  out  in  the  opinion.    It  is  as  follows: 

"I,  Jacob  Snyder,  of  the  city  of  Keosauqua,  Van  Buren  county,  Iowa,  be- 
ing of  sound  and  disposing  mind,  but  weak  and  frail  in  body,  do  hereby  con- 
stitute and  make  this  my  last  will  and  testament,  hereby  revoking  all  or  any 
former  wills  by  me  made. 

"(1)  I  desire  that  all  my  just  debts  and  funeral  expenses  be  paid  out  of  any 
money  I  may  have  on  hand  at  my  death  and  if  I  should  have  no  money  on 
hand  at  that  time,  then  out  of  my  personal  property  that  I  may  leave. 

"(2)  I  will  and  bequeath  to  my  beloved  wife,  Martha  Jane  Snyder,  if  she 
shall  survive  me,  our  homestead,  situatcid  in  block  seventy-five,  (75,)  in  the 
city  of  Keosauqua,  Iowa,  with  all  appurtenances  thereto  belonging;  also  the 
south  half  of  the  south  half  of  the  south-west  quarter  of  section  nineteen, 
(19,)  township  sixty-nine,  (69,)  of  range  nine,  (9,)  in  Van  Buren  county,  to 
have  and  to  hold  absolutely  in  fee-simple;  also  the  N.  W.  4  of  N.  E.  J  of  sec- 
tion thirty-five,  (35,)  township  sixty-nine,  (69,)  range  ten,  (10.)  to  use  during 
her  life-time  as  she  may  see  fit.  I  also  give  and  bequeath  unto  my  beloved 
wife,  aforesaid,  the  residue  of  my  personal  property  after  the  payment  of  my 
debts,  save  and  except  notes  and  judgment  which  I  desire  to  make  other  dis- 
position of  hereafter. 

"(3)  I  give  and  bequeath  to  my  son  Raymond  B.  Snyder  the  sum  of  three 
hundred  dollars  to  assist  him  in  obtaining  an  education  to  qualify  him  to  en- 
ter some  profession,  and  I  desire  that  his  mother,  Martha  Jane  Snyder,  be 
made  his  guardian  to  carry  out  this  bequest. 

"(4)  I  give  and  bequeath  to  my  son  Doras  Lincoln  Snyder  the  sum  of 
one  hundred  dollars  out  of  the  proceeds  of  the  sale  of  my  land  as  hereinafter 
provided. 

"(5)  I  give  and  bequeath  to  my  daughter  lone  E.  Snyder,  and  to  my  sons 
Cassius  S.  Snyder  and  Elmer  S.  Snyder,  to  each  the  sum  of  one  dollar. 

"  (6)  The  residue  of  my  property,  both  personal  and  real,  I  give  and  be- 
queath as  follows:  To  each  of  my  five  children  hereinafter  named,  one-fifth 
part,  to- wit:  Mary  Jane  Betts,  of  Belleville,  Illinois,  one  share;  Rebecca  Mar- 
garet Mahon,  of  Philadelpiiia,  Penn.,  one  share;  Frances  Elizabeth  Porter,  of 
Tuscarawas  county,  Ohio,  one  share;  George  Edmond  Snyder,  residence  not 
known,  one  share;  Raymond  Beecher  Snyder,  Keosauqua,  one  share;  with 
this  further  stipulation  and  restriction  as  to  Rebecca  Margaret  Mahon 's  share 
in  the  above  distribution,  that  in  case  of  her  death  without  heirs  of  her  own 
body,  that  the  estate  hereby  granted  to  her  shall  revert  and  be  distributed 
equally  ampng  the  remaining  four  children  in  the  above  class;  and  in  case 
George  Edmond  Snyder  shall  never  be  found,  or  in  the  event  of  his  death 
without  issue,  his  share,  as  above,  shall  revert  to  the  other  four  in  the  above 
class,  share  and  share  alike,  with  the  same  restriction  as  to  the  share  of  Mar- 
garet Slahon  as  above  specified. 

"(7)  I  hereby  appoint  Henry  Miller  ♦  *  ♦  my  executor  of  this  ray  last 
will  and  testament,  and  I  desire  that  my  real  estate  of  which  I  may  die  seized, 
which  is  not  herein  otherwise  disposed  of,  be  sold  and  converted  into  money, 
and  that  my  mortgages  and  judgments  be  collected  and  distributed  as  by  the 
sixth  clause  hereof  specified,  except  so  much  as  may  be  necessary  to  pay  the 
special  legacies  herein  granted  and  expenses  of  executing  this  will;  but  I  de- 
sire that  my  farms  in  Chequest  township  be  held  until  they  can  be  sold  for  at 
least  eighteen  dollars  per  acre." 

This  will  disposes  of  all  the  property  of  the  testator,  both  real  and  personal. 

By  the  second  paragraph  certain  property  is  devised  to  the  wife.  The 
third,  fourth,  and  fifth  paragraphs  provide  for  specific  legacies  to  the  persons 
therein  named.  By  the  sixth  paragraph  the  residue  of  the  property  of  the  tes- 
tator is  disposed  of  to  the  persons  therein  named.  In  the  seventh  pamgraph, 
after  the  appointment  of  an  executor,  there  is  a  direction  that  aU  the  real  es- 
v.2a«.w.,no.2 — 16 


Digitized  by 


Google 


242  THE  MOBTHWESTERM  BEPOBTEB.  [lowa. 

tate  wJiich  is  not  herein  otherwise  disposed  of  be  sold  and  converted  into 
money,  and  the  noortgages  and  judgments  collected  and  distributed  as  by  the 
sixth  clause  of  the  will,  except  so  much  as  may  be  necessary  to  pay  the  special 
legacies.  We  are  required  to  determine  whether  the  claim  made  by  the 
widow  that  she  is  entitled  to  the  devises  contained  in  the  second  paragraph, 
and  to  one-third  in  fee  of  all  the  residue  of  the  real  estate,  is  so  repugnant  to 
and  inconsistent  with  the  will  that  to  allow  both  claims  to  stand  would  de- 
feat the  provisions  of  the  will.  As  it  is  stated  in  Corriel  v.  Ham^  2  Iowa, 
552,  "the  claim  of  dower  must  defeat  or  interrupt  or  disappoint  some  pro- 
vision of  the  will;"  and,  as  it  is  said  in  Clark  v.  Griffith,  4  Iowa,  405,  "un- 
less a  devise  to  the  wife,  to  be  ascertained  either  from  express  words  or  by 
necessary  implication,  is  intended  to  be  in  lieu  of  dower,  she  will  not  be  com- 
pelled to  elect  which  she  will  take,  but  will  be  entitled  to  both.  If  it  is  left 
in  doubt,  whether  it  was  the  testator^s  intention  that  she  should  take  the  de- 
vise in  addition  to  the  dower,  she  will  not  be  put  to  her  election."  And 
see,  also.  Church  v.  Ball,  2  Denio,430;  Adsit  v.  Adsit,  2  Johns.  Ch.  448;  and 
tSmilh  V.  Kniskei-n,  4  Johns.  Ch.  9. 

There  have  been  quite  a  number  of  cases  in  this  court,  in  addition  to  those 
above  cited,  where  the  court  has  been  called  upon  to  determine  whetlier,  un- 
der a  will,  a  wife  is  entitled  to  take  both  dower  and  the  provision  made  for 
her  in  the  will.  See  Cain  y.  Cain,  23  Iowa,  37;  Metteer  y.Weley,  34  Iowa, 
214;  Watrons  v.  Whm,  37  Iowa,  72;  Van  Gnildei*  v.  Justice,  56  Iowa,  669; 
S.  C.  10  N.  W.  Rep.  238.  In  these  and  possibly  other  cases  which  might  be 
cited  this  court  htis  adhered  to  tha  rule  above  announced.  We  have  not 
given  the  facts  in  any  of  the  cjises  cited,  because  it  is  apparent  that  each  case 
must  be  determined  upon  the  facts  as  they  appear  in  the  record;  that  is,  as 
no  two  of  the  wills  construed  in  the  crises  are  in  the  same  language,  and  as 
no  one  of  them  is  in  the  language  of  the  will  in  the  case  at  bar,  we  are  re- 
quireil  to  apply  the  rule  to  this  case,  and  can  receive  but  little  aid  from  any 
adjudged  case. 

We  are  to  inquire  what  was  the  plain  and  obvious  intent  of  the  testator  as 
to  tlie  sluire  his  wife  should  have  in  the  estate.  In  other  words,  if  the  widow 
is  allowed  to  take  under  the  will,  and  in  addition  be  endowed  under  the  law, 
does  such  taking  plainly  defeat  other  provisions  of  the  will?  In  our  opinion, 
if  she  should  be  allowed  to  take  one-third  of  the  real  estate  not  devised  to  her 
by  the  will,  the  shares  of  tlie  persons  named  in  the  sixth  paragraph  would  be 
one-third  less  than  the  testator  plainly  intended  they  should  be.  The  mani- 
fest meaning  of  this  will,  as  we  understand  it,  is  that  the  testator  gives  cer- 
tain property  to  his  wife  by  description,  tlien  he  gives  certain  specific  lega- 
cies, then  he  disposes  of  all  the  residue  of  his  property  without  description, 
and  then  in  the  last  paragraph  he  provides  for  the  sale  of  all  the  remainder 
of  his  real  estate  for  the  purpose  of  carrying  out  the  devises  as  to  the  persons 
named  in  the  sixth  paragraph.  Tlie  sixth  and  seventh  paragraphs  must  be 
construed  together,  because  they  both  have  reference  to  the  residue  of  the 
estate  and  tiie  manner  in  which  it  is  to  be  distributed.  And  tlie  reference 
in  the  seventh  paragrapli  to  the  real  estate  "not  herein  otherwise  disposed 
of,"  means  all  of  his  real  estate  except  such  as  is  disposed  of  by  description 
in  the  second  paragraph. 

We  cannot  adopt  the  claim  of  appellee's  counsel  that  in  the  direction  to 
sell  the  real  estate  in  the  seventh  paragraph,  and  in  the  disposition  of  the  res- 
idue of  his  property  in  the  sixth  paragraph,  the  testator  did  not  mean  to  dis- 
pose of  all  the  real  estate, — all  of  the  property, — but  only  such  interest  in  it  as 
he  owned,  which  was  two-thirds;  the  one-third  being  the  property  of  his  wife. 
This  construction  appeiii*s  to  us  to  be  strained  and  unnatuial.  He  plainly  di- 
rects the  sale  of  the  real  estate, — the  land, — and  not  any  interest  in  the  land.  If 
he  had  intended  to  direct  the  sale  of  an  undivided  two-thirds  of  the  land,  he 
surely  would  have  so  stated. 
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Our  conclusion  is  that  taking  this  will  by  its  four  comers,  and  giving  it  a 
plain,  natural,  and  common-sense  construction)  it  is  manifest  that  the  testa- 
tor intended  the  provision  therein  made  for  the  plaintiff  to  be  in  lieu  of 
dower  or  a  distributive  share,  and  to  hold  otherwise  would,  we  think,  defeat 
the  intention  of  the  testator,  and  in  effect  nullify  his  will.    Reversed. 


Paine  d.  Frost  and  others. 
Filed  October  23,  1885. 

1.  PATME^rc^MlgTAKB. 

Evidence  examined,  and  decree  of  district  court  afHrmed. 

2.  Attorney  at  Law— Statements  in  Argument  on  Appeal. 

An  attorney  should  not,  in  argument  in  tlie  appellate  court,  make  astatementof 
iact.s  outside  of  the  record  tending  to  impeach  the  judicial  conduct  of  the  Judge 
bel'ore  whom  tlie  case  was  tried  below. 

Appeal  from  Carroll  district  conrt. 

Action  in  equity  to  correct  certain  alleged  mistakes.  There  was  a  decree 
for  the  plaintiff.     The  defendants  appeal. 

F.  M,  Powers,  for  appellants,  G.  W.  and  J.  M.  Frost.  If.  W.  Beach  and 
F.  M.  Datenport,  for  appellant,  II.  AV^  Davenport.     George  \V.  Paine,  pro  se. 

Adams,  J.  The  defendant  Davenport  became  indebted  to  the  defendant 
J.  M.  Frost,  who  was  indebted  to  the  defendant  George  W.  Frost.  Daven- 
port was  also  indebted  to  one  CuU)ertson.  For  the  purpose  of  paying  his  in- 
•debiedness  he  engaged  the  plaintiff  to  assist  him  by  making  to  him  a  loan  of 
so  much  money  as  might  be  necessary  for  such  purpose.  Money  by  way  of 
loan  to  Davenport  was  paid  by  plaintiff  to  Ciilbertson  and  to  J.  M.  Frost, 
and  to  George  W.  Frost  as  creditor  of  J.  M.  Frost,  which  latter  payment  was 
to  operate  as  a  payment  of  Davenport^s  debt  to  J.  M.  Frost. 

The  plaintiff  avers  in  substance  that  through  the  carelessness  and  fault  of 
Davenport,  he  paid  both  the  Frosts  more  than  they  were  entitled  to  receive. 

The  court  found  that  mistakes  were  made  in  the  payment  of  money  by  the 
plaintiff,  and  that  they  had  occurred  through  Davenport's  fault  and  to  correct 
the  mistakes  it  rendered  judgment  in  the  plaintiff's  favor  against  J.  M.  Frost 
forS147.67i  and  against  George  W.  Frost  for  j|^91.70,  and  against  Davenport 
for  671.46,  and  decreed,  also,  that  Davenport  should  be  secondarily  liable  for 
the  amount  found  due  the  Frosts. 

It  seems  to  be  undisputed  that  some  mistakes  were  made,  but  as  to  the  ex- 
tent of  the  mistakes,  and  as  to  whether  they  were  corrected  or  not,  the  evi- 
dence is  complicated  and  conflicting.  We  cannot  say  that  it  is  entirely  cer- 
tain as  to  what  the  fact  is,  but  we  have  all  reached  the  conclusion,  upon  a 
separate  reading  of  the  evidence,  that  the  decree  of  the  district  court  should 
be  atiirined.  In  passing  upon  questions  of  fact,  where  the  evidence  is  conflict- 
ing, we  are  not  accustomed  to  set  it  out,  but  to  state  merely  the  conclusion 
which  we  reach. 

One  matter  remains  to  be  noticed.  Mr.  F.  M.  Davenport  in  his  argument 
makes  a  sUiteuient  of  facts  outside  of  the  record,  and  claims  that  they  impeach 
the  judicial  conduct  of  the  district  judge  who  trieil  the  ciise.  We  cannot  rec- 
ognize such  statement  »is  true,  nor  properly  allow  ourselves  to  be  influenced 
in  the  lejist  by  it,  as  the  counsel  well  knows.  It  follows  that  he  has  addressed 
to  this  coiu*t  improper  considerations,  and  our  self-respect,  as  well  as  due  re- 
gard to  the  proper  administration  of  justice,  require  that  we  should  say  this, 
•and  express  our  disapproval. 

The  decree  of  the  district  court  is  affirmed. 
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ftABEN   0.  MABEN. 

Filed  October  23.  1885. 

DivoBOE— Allowance  to  Wife. 

Allowance  to  wife,  pending  proceedings  for  divorce,  of  $152  to  pay  for  taking^ 
a  deposition,  and  for  support  or  herself  and  children,  sustained. 

Appeal  from  Cerro  Gordo  circuit  court. 

Action  for  a  divorce.  After  the  case  was  partly  prepared  for  trial  the 
plafntiff  filed  a  petition  for  temporary  alimony,  setting  out  that  she  had  al~ 
ready  been  obliged  to  incur  the  expense  of  352  in  taking  a  deposition,  and 
needed  additional  money  to  aid  her  in  prosecuting  her  suit.  Slie  also  showed, 
that  she  and  two  small  children  were  dependent  upon  her  earnings  for  support,, 
which  were  only  $40  per  month.  The  court  allowed,  as  temporal^  alimony, 
the  sum  of  8152,  being  the  amount  of  expense  already  incurred  in  taking' a 
deposition,  and  $100  in  addition.  From  the  order  making  the  allowance  the 
defendant  appeals. 

Richard  Wilbur,  for  appellant,  C.  B.  Maben.  Sherwin  dt  Shermerhom^ 
for  appellee,  Josie  A.  Maben. 

Adams,  J.  The  ground  of  resistance  to  the  pbuntiff 's  application  is  a  want 
of  ability.  But  it  is  not  shown  that  the  defendant  is  not  in  good  health  and 
capable  of  earning  money.  He  appears  to  be  actively  engaged  in  busiuess^ 
and  we  must  presume  that  he  is  capable  of  earning  something.  It  appears, 
also,  that  he  has  contributed  very  little  to  the  support  of  the  children,  and  htis 
l*»ft  the  burden  of  their  support  almost  wholly  upon  the  plaintiff.  We  think 
that,  under  the  circumstances  shown,  the  allowuuco  is  reasonable.    Affirmed.. 


State  «.  Hopkins. 

Piled  October  23,  1885. 

Criminal  Law — Sentence  on  Second  Conviction— Code  Iowa,  J  4445. 

In  the  absence  of  a  showing  that  the  court,  in  sentencing  defendant  on  his  second 
conviction,  did  not  take  into  consideration  the  time  he  liad  already  l)een  impris- 
oned on  thn  first  conviction,  liddj  that  the  judgment  should  be  affirmed. 

Appeal  from  Story  district  court. 

The  defendant  was  indicted,  tried,  and  convicted  of  grand  larceny.  From 
the  judgment  against  him  he  now  appeals  to  this  court. 

/.  L,  Dana,  for  appellant,  J.  A.  Hopkins.  A.  J,  Baker,  Atty.  Gen.,  for 
the  State. 

Beck,  C.  J.  1.  The  abstract  upon  which  the  cause  is  presented  to  us  for 
decision  shows  that  defendant  was  first  convicted  upon  the  indictment  in  Sep- 
tember, 1883,  and  sentenced  to  the  penitentiary  for  the  term  of  two  years  r 
that  upon  an  appeal  from  that  judgment  it  was  reversed,  but  not  until  after 
defendant  had  been  imprisoned  thereon  from  about  the  day  of  his  conviction 
to  the  revei-saJ  of  the  judgment  in  January,  1885,  no  supersedeotf  of  the  judg- 
ment having  been  had ;  and  that  in  February,  1885,  he  was  again  tried,  and 
again  sentenced  to  the  penitentiary  for  the  term  of  two  years,  where  he  is  now 
in  imprisonment  under  the  sentence. 

2.  The  defendant  now  insists  that  the  district  court  erred  in  failing  to  de- 
duct the  time  he  had  served  in  prison  from  the  two  years  of  his  second  sen- 
tence. Upon  the  second  trial  and  conviction  the  district  court  determined 
the  term  of  imprisonment  which  justice  required.  The  law  did  not  require 
the  court  to  adhere  to  the  term  fixed  upon  the  first  conviction.  The  evidence 
may  have  disclosed  the  fact  to  be  that  justice  required  an  imprisonment  for  a 
longer  term.     While  it  is  true  that  the  district  court  ought  to  have  considered 
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the  time  defendant  had  been  imprisoned  upon  the  first  conviction  in  determin- 
ing the  term  of  imprisonment  upon  the  last,  (see  Code,  §  4445, )  it  is  not  shown 
that  this  was  not  done;  and  we  will  presume  that  the  court,  acting  rightly, 
did,  in  the  second  sentence,  consider  the  term  of  defendant's  prior  imprison- 
ment. An  appellate  court  is  always  bound  to  exercise  presumptions  in  favor 
of  the  judgments  it  reviews  until  it  is  shown  that  the  law  and  justice  have 
been  violated  by  such  judgment.    Affirmed. 


McMillan  d.  Blattner  and  others. 
Filed  October  28, 1885. 

COfrtaTlTUTIOlfAL  LaW— AmKKDINO  CONBTITUTION  —  PbOHIBITIOV  OF  SaLB  OB  MaNUFAGT- 
UBB  OF  LiQUOBS. 

The  proposed  constitutional  amendment,  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors,  held  not  properly  adopted ;  following  KoeMer  v.  HiUf  14  N. 
W.  Rep.  738,  and  15  N.  W.  Rep.  609. 

Appeal  from  Mahaska  district  court. 

This  action  was  commenced  on  the  tw^ty-foUrth  day  of  July,  1884.  A  de- 
'murrer  to  the  answer  was  overruled,  and  the  plaintiff  appeals. 

Liston  McMillan,  pro  se.    No  appearance  for  appellees. 

SicEVERS,  J.  Appellant  concedes  in  an  able  and  exhaustive  printed  argu- 
ment that  the  only  question  for  determination  is  whether  the  amendment  to 
the  constitution  which  was  ratified  by  the  people  at  a  special  election  held  on 
the  twenty-seventh  day  of  June,  1882,  was  constitutionally  adopted  and  be- 
•came  a  part  of  the  constitution  of  this  state.  This  question  was  considered 
and  determined  in  Koehler  v.  Hill,  60  Iowa,  543 ;  S.  C.  14  N.  W.  liep.  738,  and 
15  N.  W.  Rep.  609.  A  petition  for  a  rehearing  was  filed  and  granted.  Able 
arguments  were  made  on  rehearing  by  distinguished  counsel,  and  after  ma- 
ture consideration  a  majority  of  the  court  adhered  to  the  conclusion  reached 
in  the  original  opinion  that  the  amendment  to  the  constitution  had  not  been 
constitutionally  adopted,  and  therefore  did  not  become  a  part  of  the  constitu- 
tion. After  again  considering  this  question,  we  are  now  content  to  say  that 
we  are  not  disposed  to  overrule  the  case  cited.    Afiirmed. 


Getty  and  another  v.  Frahel  and  others. 
Filed  October  23,  1885. 

MbCHANIC*0  LiSN — ^LUMBEB  BoUGHT  BY  HUSOAND  TO   IMPROVE  WlFS's  LaKD. 

Where  lumber  sold  to  a  husband  on  his  personal  credit  is  used  in  erocting  or  add- 
ing to  improvements  on  his  wife's  land,  ana  she  protests  against  such  improvement, 
a  mechanic's  lien  cannot  be  enforced  against  the  land  or  the  building. 

Appeal  from  Jasper  circuit  court. 

Action  to  recover  for  lumber  sold  to  the  defendant  Joseph  M.  Framel,  and 
to  enforce  a  mechanic's  lien  against  the  property  of  the  defendant  Cynthia 
£.  Framel.  The  court  rendered  Judgment  against  Joseph  M.  Framel,  but  de- 
nied the  plaintiffs  a  lien.    They  appeal. 

Cragan  Bros,  and  Cook  cfe  Clements,  for  appellants,  (Jetty  &  Bom.  Wiry- 
slow  &  Vamum,  for  appellees,  Cynthia  E.  Framel  and  others. 

Adams,  J.  The  lumber  was  furnished  for  an  addition  to  a  barn  upon  a 
farm  belonging  to  the  defendant  Cynthia  £.  Framel.  It  was  bought  by  her 
husband,  the  defendant  Joseph  £.  Framel,  in  his  own  name,  and  he  gave  his 
note  for  the  same.  He  did  not  claim  to  act  as  his  wife^s  agent,  nor  does  there 
appear  to  have  been  any  supposition  on  the  part  of  the  plaintiffs  that  the  de- 
fendant Cynthia  owned  the  land  upon  which  the  lumber  was  to  be  used. 
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She,  though  confined  to  her  house  by  sickness,  had  some  knowledge  that  the- 
lumber  was  being  hauled,  and  used  in  the  erection  of  an  addition  to  the  barn; 
but  disapproved  of  it,  and  so  expressed  herself  to  her  husband,  believing  that 
their  circumslances  were  not  such  as  to  justify  the  improvement.  We  know 
of  no  rule  by  which  a  wife's  premises  can  be  charged  with  a  lien  for  improve- 
ments erected  thereon  by  an  improvident  husband  against  her  protest.  Pos- 
sibly, if  the  lumber  had  been  bought  in  her  name,  and  she  knew  it,  or  liad  rear 
son  to  suspect  it,  she  should  have  expressly  notified  the  plaintiffs  that  she  re- 
pudiated the  assumed  agency.  But  it  was  not  bought  in  her  name.  The  hus- 
band bought  it  ostensibly  for  himself,  as  he  had  a  tight  to  do.  The  plaintiffs 
extended  credit  to  him  alone,  and  took  his  note,  as  was  their  right,  whatever 
he  might  wish  to  do  with  the  lumber,  and  we  think  their  remedy  must  be  con- 
fined to  a  pei-sonal  judgment  against  him,  as  the  court  held. 

It  is  claimed  that  they  ought  to  have  alien  at  least  against  the  addition,  and 
have  a  right  to  go  upon  the  premises  and  detach  and  remove  it,  but  it  appears  to 
us  otherwise.  The  lien  could  attach  only  upon  the  husband's  interest.  But  the 
moment  the  improvement  was  made  it  became  an  integral  part  of  the  entire 
structure,  the  title  to  which  was  in  the  wife.  He  had  seen  fit  to  make  it  for 
her  benefit,  and  the  lumber  which  he  had  owned  as  a  chattel  he  had  trans- 
ferred to  her  by  the  act  by  which  he  made  it  a  part  of  her  realty. 

The  plaintiffs  rely  upon  Conrad  v.  Starr^  50  Iowa,  481,  and  Clark  v.  Parker^ 
58  Iowa,  509,  S.  G.  12  N.  W.  Rep.  553;  but  in  our  opinion  the  cases  are  not  ap- 
plicable. 

The  Judgment  of  the  circuit  court  must  be  affirmed.   ' 


Hammer,  Adm*r,  ©.  Chicago,  R.  I.  &  P.  Rt.  Co. 

Filed  October  23,  1885. 

1.  Absiqnmbnt  of  Errobs— Instbuctxons. 

Assignment  of  error  for  refusing  instructions!  to  20  asked  by  defendant,  and  re- 
fusing each,  and  giving  instructions  Ito  8  given  by  the  court,  and  giving  each,  hdd 
sufficiently  specific. 

2.  TbIAL— InSTRUCTIOKB— EVIDBNCB. 

Where  the  court  declines  to  submit  any  single  issue  to  the  jury,  the  evidence- 
bearing  on  such  issue  should  be  taken  from  thetn,  and  it  is  error  to  instruct  them 
to  consider  such  evidence. 

Appeal  from  Polk  circuit  curt. 

The  plaintiff  is  administrator  of  W.  H.  Hammer,  who  was  a  brakeman  in 
the  employ  of  the  defendant,  and  who  was  killed,  as  is  claimed,  because  of 
the  negligence  of  the  defendant  and  its  employes.  Trial  by  jury,  verdict  and 
judgment  for  the  plaintiff,  and  defendant  appeals. 

Wright,  Cummins  &  Wright,  for  appellant,  Chicago,  R.  I.  &  P.  Ry.  Co. 
Parsons,  Perry  &  Sherman,  for  appellee,  I.  A.  Hammer. 

Seevers,  J.  1.  It  is  insisted  by  counsel  for  the  appellee  that  there  must  bo 
an  affirmance,  because  the  assignment  of  errors  is  not  sufficiently  specific. 
A  large  number  of  errors  are  assigned,  two  of  which  are  in  these  words r 
"Refusing  instructions  one  to  twenty  asked  by  defendant,  and  refusing  eachp 
and  giving  instructions  one  to  eight  given  by  the  court,  and  giving  each." 
These  assignments  of  error  are  substantially  the  same  as  in  Sherwood  v.  Snotc 
46  Iowa,  481,  and  which  were  held  to  be  sufficiently  specific.  See,  also^ 
'Hati>es  v.  Burlington,  C.  22.  &  N".  Ry,  Co,,  20  N.  W.  Rep.  717.  Following 
these  cases,  the  objection  under  consideration  must  be  overruled. 

2.  Under  the  evidence  there  cannot  be  any  controversy  as  to  the  cause  or 
manner  of  the  deceased's  death.  The  freight  train  on  which  he  was  brake- 
man  was  approaching  the  station  at  Colfax,  where  water  was  to  be  taken  and. 
the  passenger  train  going  east  passed.    The  freight  train  was  to  be  side- 
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tracked*  and  the  engineer  deemed  it  desirable,  as  there  was  time  to  do  so,  to 
take  water  before  the  arrival  of  the  passenger  train.  To  enable  this  to  be 
done  he  directed  the  deceased  to  pull  the  pin  connecting  tlie  tender  and  a  flat 
car  loaded  with  lumber,  with  the  intention  of  going  with  the  engine  and  ten- 
der to  the  water-tank,  and  when  water  was  taken  the  engine  was  to  be  backed 
to  the  train.  At  the  time  the  direction  to  pull  the  pin  was  given,  the  de- 
ceased was  on  top  of  the  train,  and  there  were  three  or  four  cars  between  him 
iind  the  engine.  The  deceased,  for  the  purpose  of  obeying  this  order,  got 
down  on  the  ground,  and  the  train  being  in  motion,  he  ran  along  until  he 
reached  the  tender,  when  he  placed  one  hand  on  a  projection  on  it  and  the 
other  on  the  flat  car,  and  swung  himself  between  them  with  the  intention  of 
thus  obtaining  a  place  on  which  he  could  place  one  or  both  feet,  and  then  pull 
the  pin.  For  some  unknown  reason  he  was  unable  to  accomplish  what  was  evi- 
dently intended  to  do,  and  fell  between  the  tender  and  flat  car  and  was 
killed. 

Ten  or  more  grounds  of  negligence  were  stated  in  the  petition  on  which  a 
recovery  was  asked,  only  tliree  of  which,  however,  were  submitted  to  the 
jury.  They  were — Firsts  whether  the  defendant  was  negligent  in  failing  to 
furnish  the  tender  and  flat  car  with  ladders,  hand-holds,  etc. ;  second,  whether 
the  order  of  the  engineer  to  pull  the  pin,  he  knowing  how  the  train  was  made 
up,  and  the  absence  of  hand-holds,  etc.,  constituted  negligence;  and,  third, 
whether  the  failure  of  the  engineer  and  fireman,  they  knowing  the  danger  of 
the  deceased,  to  so  manage  the  train  as  to  avoid  injury  to  the  deceiised  after 
he  fell  constituted  negligence  for  which  the  defendant  was  liable.  Evidence 
was  introduced,  to  which  the  defendant  objected,  which  tended  to  sustain  the 
several  grounds  of  negligence  stilted  in  the  petition,  which  were  not  submit- 
ted to  the  jury,  but  in  reference  thereto  tlie  court  said:  "The  other  allega- 
tions of  negligence  contained  in  the  petition,  such  as  the  manner  in  whiph 
the  flat  car  was  loaded,  the  train  made  up,  the  number  of  brakemen,  where 
the  brakemen  and  conductor  were,  the  condition  of  the  track,  brake-be<ims, 
and  shoes,  and  want  of  rules,  are  not  submitted  to  you  as  such ;  but  the  facts 
concerning  these  matters  are  proper  to  be  considered  in  determining  the  issues 
that  are  submitted."  The  object  of  tlie  fourth,  fifth,  ninth,  and  tenth  in- 
Htructions  asked  by  the  defendant  was  to  take  from  the  jury  the  evidence 
bearing  on  the  issues  not  submitted  to  them,  and  thus,  so  far  as  it  could  be 
done  by  instructions,  confine  the  jury  to  a  consideration  of  the  evidence  which 
tended  to  establish  the  issues  that  were  submitted. 

We  think  the  court  erred  in  refusing  the  instructions  above  mentioned. 
When  the  court  declined  to  submit  any  single  issue  to  the  jury,  the  evidence 
bearing  on  that  issue  should  have  been  taken  from  them.  Instead  of  doing 
this,  the  court  directed  the  jury  to  consider  such  evidence.  In  all  cases  the 
evidence  should  he  confined  to  the  issues  to  be  determined.  We  have  looked 
into  the  evidence  and  find  there  was  much  of  it  which  has  no  bearing  what- 
ever on  the  issues  which  were  submitted  to  the  jury.  To  the  admission  of 
such  evidence  the  defendant  had  objected,  and  clearly,  we  think,  when  the  de- 
fendant so  asked,  it  should  have  been  taken  from  the  jury.  Ohio  d*  M, 
Packet  Co.  v.  McCool,  8  Amer.  &  Eng.  Ry.  Cas.  390;  Piice  v.  St,  Louis  R, 
Co,,  3  Amer.  &  Eng.  Ry.  Cas.  365;  Manwel  v.  Chicago,  K.  I.  <&  P.  R,  Co,,  56 
Iowa,  656;  S.  C.  10  N.  W.  Rep.  237.  We  deem  it  proper  to  say  that  upon  an- 
other trial  the  evidence  should  be  confined  to  the  tliree  issues  which  were  sub- 
mitted to  the  jury. 

3.  The  instructions  of  the  court  in  the  main  are  correct;  but  the  first,  in 
defining  what  constitutes  a  preponderance  of  evidence,  is  in  conflict  with  Bryan 
V.  Chicago,  R.  I.  d-  P.  R.  Co.,  63  Iowa,  464;  S.  C.  19  N.  W.  Rep.  295;  but 
the  error  is  one  of  which  the  defendant  cannot  reasonably  complain. 

The  sixth  instruction  submitted  to  the  jury  the  question  whether  the  fire- 
roan,  as  well  as  the  engineer,  was  negligent;  but  as  the  petition  does  not 
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charge  that  the  fireman  was  negligent,  it  was  error  to  submit  such  question 
to  the  jury.  In  view  of  a  new  trial  we  deem  it  proper  to  say  that  in  our  opin- 
ion instructions  Nos.  3,  7,  and  8  asked  by  defendant,  or  others  of  similar 
import,  should  be  given. 

Several  other  errors  are  insisted  on  by  counsel  for  appellant,  some  of  which 
are  immateiial  or  not  prejudicial,  and  others  we  deem  it  improper  to  deter- 
mine,    lieveraed. 


State  v.  Brown. 

Filed  October  23,  1885. 

1.  Assault  with  Intent  to  Commit  Mubder— Deadly  Weapon— Qukction  for  Jury. 

A  piece  of  wood  three  feet  lon^,  three  inches  wide,  and  one  inch  thick  cannot  be 
said,  as  matter  of  law,  not  to  be  a  deadly  weapon.  It  may  or  nia^'  not  be  a  deadly- 
weapon,  utoonling  to  the  manner  in  which  it  is  used,  and  whether  it  is  or  not 
should  be  left  to  the  jury  to  determine. 

2.  Samk— Evidence— Intent. 

On  examination  of  the  evidence,  held,  that  the  int«nt  to  commit  murder  was 
shown,  and  that  the  verdict  of  guilty  of  an  assault  with  intent  to  murder  should  be 
sustained. 

Appeal  from  Cass  district  court. 

The  indictment  charges  that  "the  defendant  and  John  Hall,  with  their  hands 
and  deadly  weapons,  to- wit,  a  certain  piece  of  wood,  the  particular  descrij)- 
tion  of  which  is  to  the  grand  jury  unknown,  and  with  certain  revolvers  which 
were  then  and  there  loaded  and  charged  witli  powder  and  ball,  and  held  in  the 
hands  of  the  said  Grant  Brown  and  John  Hall,  unlawfully,  *  ♦  *  and 
with  malice  aforethought,  and  with  intent  to  kill  and  murder  one  W.  W. 
EUer,  did  then  and  there  make  an  assault  upon  the  person  of  the  said  Eller," 
etc:  The  defendants  pleaded  not  guilty.  Trial  by  jury,  and,  both  being 
found  guilty  of  an  assault  with  intent  to  commit  murder,  judgment  was  ren- 
dered on  the  verdict.     The  defendant  Brown  appeals. 

Z.  L,  Delano,  for  defendant.     A.  J.  Baker,  Atty.  Gen.,  for  the  State. 

Seevers,  J.  The  jury  were  warranted,  from  the  evidence,  in  finding  that 
several  persons  had  assembled  at  a  school-house  for  a  lawful  purpose,  and 
that  Eller,  the  person  alleged  to  have  been  assaulted,  was  seated,  quietly  con- 
versing with  others,  when  he  was  approached  by  the  defendant,  who  asked 
Eller  if  he  had  testified  that  he  would  not  believe  the  defendant  under  oath. 
Upon  Eller  replying  that  he  had,  the  defendant  struck  him  with  a  piece  of 
wood,  which  was  about  three  feet  long,  three  inches  wide,  and  one  inch  thick. 
The  jury  were  warranted  in  finding  that  the  assault  was  premeditated,  be- 
cause of  the  defendant  having  whittled  the  stick  down  at  one  end  so  as  to  give 
him  a  good  hand-hold,  and  from  a  remark  made  while  preparing  the  stick, 
immediately  prior  to  the  assault.  The  jury  were  also  warranted  in  finding 
that  in  giving  the  blow  the  defendant  used  both  hands.  They  were  also  war- 
ranted in  finding  that  thereafter  the  defendant  struck  Eller  again  with  the 
stick,  and  drew  a  revolver,  and  more  than  once  threatened  to  shoot  him .  There 
is  evidence  tending  to  show  that  Eller,  either  just  prior  to  being  struck,  or 
about  that  time,  drew  or  attempted  to  draw  a  revolver;  but  the  jury  were 
warranted  in  finding  that  he  did  not  do  so  until  after  he  was  struck,  and  that 
he  made  no  attempt  or  threat  to  shoot. 

It  is  urged  that  the  verdict  is  not  sustained  by  the  evidence,  but  we  are  sat- 
isfied that  the  defendant  made  a  wicked  assault  on  Eller  with  the  stick;  that 
he  did  so  premeditatedly,  and  that  he  on  more  than  one  occasion  drew  his  re- 
volver and  threatened  to  shoot  Eller.  The  only  possible  doubt  there  can  be 
is  aa  to  tlie  intent  with  which  the  assault  was  made.  Upon  a  careful  consid- 
eration of  the  evidence  we  do  not  think  we  should  interfere  with  the  finding 
of  the  jury  in  this  respect.    The  weapons  used,  the  premeditation,  and  all 
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the  circamstances  attending  the  assault,  lead  us  to  the  conclusion  that  the 
assault  was  made  with  a  deadly  purpose.  It  clearly  was  made  recklessly  and 
with  a  total  disregard  of  consequences.  It  was  unprovoked  and  wicked.  The 
revolvei-s  were,  of  course,  deadly  weapons;  but  it  is  said  the  stick  was  not; 
l)ut  we  cannot  so  say  as  a  matter  of  law.  This,  we  think,  was  a  question  for 
the  jury.  An  instrument  may  or  may  not  be  a  deadly  weapon,  depending  on 
the  manner  in  which  it  is  used.  It  is  probable  that  a  riding- whip  should  not 
be  so  regarded.  A  base-ball  bat,  if  viciously  used,  probably  should  be.  We 
think  death  might  be  caused  by  the  use  of  the  stick  with  which  the  assault 
was  made  in  this  instance.  The  jury  might  well  so  conclude  from  all  the  cir- 
cumstances in  the  case.  We  cannot  interfere  with  the  verdict.  The  in- 
structions are  criticised  mainly  on  the  ground  that  they  are  not  sufficiently 
certain  and  definite  as  to  whetiier  the  stick  should  or  could  be  regarded  as  a 
deadly  weapon.  We  have  each  of  us  separately  read  the  instructions,  and 
have  separately  reached  the  conclusion  that  they  are  not  erroneous  in  this  or 
any  other  respect.  We  deem  it  unnecessary  to  set  them  out  or  state  the  rea- 
sons upon  which  our  conclusions  are  based.    Affirmed. 


Robinson  v.  Chicago,  R.  I.  &  P.  R.  CJo. 

Filed  October  23,  1885. 

Railboad  Companies— Cattle-Guards,  where  Erected— Code  Iowa,  J  1288. 

The  provision  in  the  Iowa  Code  (^  12s8^  requiring  railroad  companies  to  erect 
cattle-guards  is  not  limited  to  lauds  outside  of  the  right  of  way  of  railroads  which 
are  fenced  for  cultivatiou  or  pasture,  but  where  the  company  fences  its  right  of 
way  upon  entering  or  leaving  such  fenced  right  of  way,  the  law  requires  a  cattle- 
guard. 

Appeal  from  Polk  circuit  court. 

Action  to  recover  for  personal  injuries  sustained  by  plaintiff  while  in  the 
4lischarge  of  his  duty  as  an  employe  of  defendant,  caused,  as  he  alleges,  by 
defendant's  negligence.  There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. . 

Wright,  Cummins  &  Wright,  for  appellant,  Chicago,  R.  L  «&P.  R.  Co.  D. 
0.  Fiip:h  and  D,  Donovan,  for  appellee,  James  L.  Robinson. 

Beck,  C.  J.  1.  The  plaintiff  was  in  the  employment  of  defendant  as  a 
brakeman  upon  a  freigh^train,  and  was  required,  when  the  train  reached  Van 
Meter,  a  station  upon  defendant's  railroad,  to  uncouple  a  car  so  that  it  could 
be  put  upon  a  side  track.  In  the  discharge  of  this  duty  he  went  between  the 
cars  for  the  purpose  of  uncoupling  them,  and,  while  doing  so,  moved  with 
the  train  until  he  stepped  into  a  cattle-guard,  when  one  of  his  legs  was  caught 
by  a  wheel  of  the  car,  causing  injuries  to  it  which  rendered  amputation  nec- 
essary. He  had  no  knowledge  of  the  fact  that  there  was  a  cattle-guard  at  the 
place,  and  the  accident  occurred  in  the  night-time.  The  plaintiff  charges  that 
defendant  was  negligent  in  keeping  a  cattle-guard  at  the  place,  for  the  reason 
it  was  not' required  by  the  necessities  of  the  business  of  the  defendant,  by  the 
wants  of  the  public,  or  by  the  fact  that  the  land  adjacent  thereto  was  inclosed. 

2.  The  circuit  court  gave  to  the  jury  the  following  instruction: 

"(2)  The  first  issue  for  you  to  decide  is  whether  the  defendant  was  negli- 
^nt  in  keeping  the  cattle-guard  at  the  place  it  was  kept.  To  do  this  you 
must  understand  what  duty  it  owed  to  the  plaintiff  as  an  employe,  and  what 
to  the  public,  in  the  location  of  its  cattle-guards.  The  defendant,  in  receiving 
the  plaintiff  into  its  employment,  became  bound  to  the  exercise  of  reasonable 
care,  and  only  in  locating  its  cattle-guards  so  as  to  not  unnecessarily  expose 
him  to  danger  while  in  the  performance  of  his  duty.  As  to  the  duty  and 
privilege  of  the  defendant  to  construct  cattle-guards  where  its  road  is  not 
fenced,  the  Code  provides  that  corporations  constructing  or  operating  a  rail- 
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way  sliall  make  proper  cattle-guards  where  the  same  enters  or  leaves  any  im- 
proved or  fenced  land,  and  at  highway  ^crossings,  and  that  any  company  neg- 
lecting or  failing  to  do  so  shall  be  liable  for  all  damages  sustained  by  reason 
of  such  neglect.  This,  you  observe,  only  requires  cattle-guards  to  be  con- 
structed wliere  the  road  entera  or  leaves  improved  or  fenced  land.  The  ob- 
iect  of  tliis  provision  is  to  preserve  or  complete  the  inclosure  of  improved  or 
fenced  lands  through  which  the  road  runs.  If  the  land  is  not  improved  or 
fenced  in  common  on  both  sides  of  the  railway,  then  a  cattle-guard  is  not  re- 
quired at  the  point  of  entering  or  leaving  the  land  if  the  track  is  unfenced, 
:is  in  such  case  it  would  not  serve  to  inclose  either  the  land  or  the  track;  but 
if  the  land  is  improved  or  fenced  ih  common  on  both  sides,  and  the  track 
is  not  fenced,  then  the  railway  company  is  bound  to  place  a  cattle-guard  at 
the  point  of  entering  and  leaving  such  land,  or  to  pay  all  damages  sustained 
by  reason  of  the  want  of  such  cattle-guard.  As  the  undisputed  evidence  is 
that  the  land  outside  of  defendant's  right  of  way  was  not  improved  or  fenced 
on  the  south  side  of  the  track  at  and  west  of  the  cattle-guard  in  question,  the 
defendant  was  not  required  to  place  a  cattle-guard  at  that  point  under  this 
provision  of  the  law  as  to  the  duty  and  privilege  of  defendant  to  fence  its 
track.  It  is  also  provided  that  if  a  railroiid  company  fails  to  fence  its  road 
iigainst  live-stock  running  at  large,  it  is  liable  for  all  stock  killed  or  injui-ed 
by  reason  of  the  want  of  such  fence,  unless  it  be  at  a  place,  such  as  station 
grounds,  where  the  public  interest  and  convenience,  or  the  business  of  the 
road  requires  that  it  be  open  and  unfenced." 

This  instruction  is  by  no  means  clear,  and  is  plainly  conflicting  in  its  terms* 
It  announces  the  rule  that  the  railroad  is  bound  to  construct  cattle-guarda 
when  the  adjacent  land  is  improved  or  fenced  in  common  on  both  sides,  and 
the  track  is  not  fenced,  and  it  holds  that,  as  the  evidence  shows  the  land  on 
one  side  of  the  railroad  outside  of  the  right  of  way  was  not  fenced,  the  de- 
fendant was  not  required  to  construct  a  cattle-guard.  The  instruction  is 
plainly  erroneous.  Code.  §  1288.  provides  that  "every  corporation  construct- 
ing or  operating  a  railway  shall  make  proper  cattle-guards  where  the  same 
enters  or  leaves  any  improved  or  fenced  land."  The  provision  is  not  limited 
to  lands  outside  of  the  right  of  way  of  railroads  which  are  fenced  for  culti- 
vation or  pasture.  It  applies  to  the  case  where  the  corporation  fences  its 
right  of  way.  When  that  is  done  there  is  "fenced  land,"  and  upon  entering 
or  leaving  such  fenced  right  of  way,  the  law  requires  a  cattle-guard.  The 
fencing  of  the  railroad  would  afford  no  protection  4o  live-stock  running  at 
large  and  not  within  inclosures,  unless  cattle-guards  were  constructed  at  the 
place  where  the  fences  end  or  are  not  continuous.  Indeed,  fencing  without 
cattle-guards  would  imperil  the  live-stock  found  at  such  places.  There  being 
no  cattle-guards,  cattle  and  horses  would  be  invited  upon  the  right  of  way. 
and  would  thus  be  exposed  to  dangers  greater  than  if  no  fences  existed. 

Other  questions  in  the  case  need  not  be  considered,  as  the  judgment  for  the 
error  in  the  foregoing  instruction  must  be  reversed. 

As  to  duty  of  railroad  company  to  maintain  fences  and  cattle-guards,  see  Burlington  A 
M.  R.  R.  Co.  V.  Webb,  24  N*.  W.  Rep.  706,  and  note  709-715. 
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Enfield  v.  Blyler  and  others. 
Filed  October  23,  1885. 

COKSTABLTC — ACTION  ON    BOND — PENALTY  FOB  SELLING     PROPERTY  ON   EXECUTION  WITH- 
OUT Notice. 

The  statutory  penalty  of  $100  cannot  be  recovered  in  an  action  against  a  consta- 
ble for  selling  property  without  giving  notice,  wliere  no  actual  damage  was  suHered 
by  tlie  defendant  in  execution  by  reason  of  the  failure  to  giveni)tice;  and  wliere 
the  claim  for  actual  damages  in  the  petition  is  withdrawn  at  the  trial  the  penalty 
cannot  be  recovered. 

Appeal  from  Polk  circuit  court. 

This  is  an  action  to  recover  damages  and  the  statutory  penalty  upon  the 
oflicLal  bond  of  a  constable  for  selling  certain  personal  property  of  the  plain- 
tiff on  execution  without  giving  the  notice  of  sale  required  by  law.  There 
was  a  trial  to  the  court  without  a  jury,  and  a  judgment  was  rendered  for  the 
plaintiff.     Defendants  appeal. 

L.  G,  Bannister,  for  appellants,  F.  P.  Blyler  and  others.  D.  O.  Finch  and 
D.  Donovan,  for  appellee,  F.  J.  Enfield. 

RoTHROCK,  J.  It  is  provided  by  section  3081  of  the  Code  that  an  officer 
selling  property  on  execution  without  the  notice  prescrit)ed  by  section  3U80 
**shall  forfeit  one  hundred  dollars  to  the  defendant  in  execution  in  addition 
to  the  actual  damages  sustained  by  either  piirty.    *    *    *" 

It  appears  from  the  finding  of  facts  in  this  case  ''that  the  plaintiff  with- 
drew on  the  trial  all  claim  for  damages,  and  only  sought  to  recover  on  the 
statutory  penalty  of  one  hundred  dollars."  The  judguient  rendered  was  for 
the  forfeiture  only.  In  the  case  of  Coffy  v.  Wilson,  21  N.  W.  liep.  602.  it 
was  held  by  this  court  that  the  penalty  of  $100  could  not  be  recovered  where 
there  were  no  actual  damages  suffered  by  the  defendant  in  execution  by  rea- 
son of  the  failure  of  the  officer  to  give  notice  of  the  sale.  That  case  seems  to 
be  decisive  of  the  case  at  bar.  It  is  true  that  in  this  case  the  plaintiff  claimed 
actual  damages  in  his  petition.  But  he  witlidrew  that  claim  on  the  trial. 
The  court  wjis  therefore  authorized  in  finding  that  he  had  sustained  no  actual 
damages,  the  same  as  if  he  had  made  no  such  claim  in  his  petition.  It  is  not 
a  case  where  the  law  will  presume  damages  in  the  absence  of  any  claim  there- 
for.   Reversed. 


EsiiLEMAN  V,  Chicago,  B.  &  Q.  R.  Co. 

Filed  October  23,  1885. 

1.  Jury — Constitotionality  of  Statute  Authokizing  Vbrdict  by  Less  Than  Twklvb 

JuBoas. 

Section  2793  of  the  Iowa  Code,  anthorizing  a  verdict  from' 10  or  11  jurors,  in  a 
civil  action,  when  the  jury  has  been  reduced  to  that  number  by  sickness,  is  uncon- 
stitutional. 

2.  Same— Vkrdict  by  Less  Than  Twelve  Jurors. 

A  jury  consists  of  12  men.  and  a  verdict  of  a  less  number  is  of  no  effect  unless 
the  objection  ia  waived.     Cowlet  v.  Buckman,  6  Iowa,  162,  followed. 

8.  Same— Waiver  op  Right  to  Full  Jury. 

Where  a  party  objects  to  the  jury  because  of  the  absence  of  one  juror,  and  such 
objection  is  overruled,  he  does  not  waive  the  defect  by  going  to  trial,  and  moving 
for  judgment  on  the  special  findings. 

Appeal  from  Jefferson  circuit  court. 

Action  to  recover  for  certain  cattle  killed  by  a  train  upon  defendant's  rail- 
road, at  a  place  where  the  right  to  fence  existed.  There  was  a  judgment  upon 
a  verdict  for  plaintiff.    Defendant  appeals. 
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Wilson  &  Hinkle,  for  appellant,  Chicago,  6.  &  Q.  R.  Co.  J.  B.  McCoy  and 
22.  F.  Ratchiff,  for  appellee,  John  H.  Eshleman. 

Beck,  C.  J.  1.  The  record  shows  that  after  the  evidence  and  arguments  of 
counsel  were  submitted  to  the  jury  upon  Saturday,  they  were  permitted  to 
separate  until  Monday,  when  it  appeared  that  one  of  them  was  sick  and  un- 
able to  attend  court.  Thereupon  the  sick  juror  was  discharged,  and  the  court, 
against  defendant's  objection,  submitted  the  cause  to  the  remaining  11  jurors. 
This  is  now  complained  of  as  error. 

2.  The  jury  contemplated  by  the  constitution  is  the  jury  recognized  by  the 
common  law,  which  is  constituted  of  12  persons.  In  securing  the  riglit  of 
trial  by  jury  that  instrument  gives  no  authority  to  the  legislature  to  provide 
for  a  less  number  than  12  jurors.  It  was  ruled  by  this  court  27  years  a^o 
that  a  jury  consisted  of  12  persons,  and  that  a  verdict  of  a  less  number  was 
of  no  effect  unless  the  objection  was  waived.  Cowles  v.  Buckman,  6  Iowa, 
162.  The  doctrine  of  this  case  has  never  been  brought  in  question  since  its 
decision.  It  follows  that  Code,  §  2793,  authorizing  a  verdict  from  10  or  11 
juroi*s  when  the  jury  has  been  reduced  to  that  numl^r  by  sickness,  is  in  con- 
flict with  the  constitution. 

3.  It  is  insisted  by  plaintiff  that  this  objection  was  waived  by  defendant  by 
a  motion  for  judgment  upon  the  special  verdict.  We  think  differently.  The 
defendant  objected  to  the  jury  at  the  proper  time  because  of  the  absence  of  one 
juror.  But  the  objection  was  overruled.  It  was  not  then  required  to  abandon 
the  defense  of  the  case,  but  was  authorized  to  contest  it  even  before  an  un- 
lawful jury,  and  to  insist  upon  all  objections  arising  upon  the  trial.  It  was 
authorized  to  ask  a  verdict  at  the  hands  of  such  jury,  and  a  judgment  thereon, 
and  this  was  all  it  did  by  the  motion  for  judgment  upon  the  special  findings. 

4.  The  defendant  insists  that  the  petition  is  defective,  and  not  sufficient  to 
support  the  verdict,  in  that  it  fails  to  aver  that  the  cattle  killed  went  upon 
the  railroad  track  and  were  killed  by  reason  of  defendant's  failure  to  fence 
the  road  at  a  point  where  it  had  the  right  to  (Construct  fences.  But  this  ob- 
jection was  not  raised  upon  demurrer,  and  it  is  not  clear  that  it  was  raised 
in  the  motion  in  arrest  of  judgment.  We  do  not,  therefore,  pass  upon  it. 
Other  objections  are  not  considered,  for  the  reason  that  the  alleged  errors  can- 
not again  occur  in  another  trial.  / 

Por  the  error  in  submitting  the  case  for  verdict  to  11  jurors,  the  judgment 
of  the  circuit  court  is  revers^. 


HxjFF  V.  Farwell  and  others.* 
Filed  October  23,  1885. 

1.  Real  Estate — Mobtoaob  of — Sa;«b — Foreclosure. 

Where  incumbered  real  estate  is  conveyed  in  parcels  to  different  persons  at  dif- 
ferent times,  the^arcels,  upon  foreclosure,  are  liable  prorata,  and  not  in  the  inverse 
order  of  alienation. 

2.  Same— Agreement  to  Release— Equity. 

AVhere  the  holder  of  a  mortgage,  for  a  valuable  consideration,  agrees  to  cancel 
the  mortgage  as  to  a  part  of  property  covered,  and  release  the  same,  but  fails  to  do 
so,  it  will  amount  to  an  equitable  release,  for  equity  considers  as  done  that  which 
ought  to  be  done. 
8.  Same— Release — Purchase  after — BLnowledoe  of  Agedtt— Notice. 

Where  a  party  purchases  a  mortgage  which  has  been  released,  as  to  part  of  prop- 
erty covered,  by  holder,  but  not  released  of  record  by  him,  with  full  knowledge  on 
part  of  bis  agent,  who  negotiated  purchase,  of  such  release,  he  cannot  claim  to  bave 
the  lien  restored  upon  property  equitably  released. 

Appeal  from  Bremer  circuit  court. 
^  See  note  at  end  of  case. 


Digitized  by 


Google 


Iowa.]  HUFF  V.  FARWELL.  253 

Action  to  foreclose  a  mortgage  executed  to  the  plaintiff  by  the  defendant 
Parwell.  The  defendants  Potter,  Olds,  and  Curtis  were  mjide  parties  as 
claiming  to  have  an  interest  in  the  mortgaged-  property,  acquired  subse- 
quently to  the  mortgage.  The  defendant  Potter  iiled  a  cross-petition  against 
Curtis,  averring  that  Potter  was  the  owner  of  the  south  half  of  the  premises 
in  question  by  purchase  subsequent  to  the  mortgage;  that  at  one  time  Curtis 
was  the  owner  of  the  mortgage  by  purchase  from  the  plaintiff;  that  Curtis 
for  a  valuable  consideration  agreed  with  him  (Potter)  to  release  his  half  of 
the  property;  that  he  failed  to  do  it,  and  sold  and  delivered  the  mortgage  back 
to  the  plaintiff,  and  by  breach  of  his  agreement  he  will  sustain  damages  in 
whatever  he  may  be  obliged  to  pay  to  discharge  his  property,  and  he  prayed 
that  he  might  have  judgment  against  Curtis  for  such  amount.  The  court 
rendered  a  decree  of  foreclosure  in  favor  of  the  plaintiff,  charging  one-half  of 
the  mortage  debt  as  a  lien  upon  the  north  half  of  the  premises  owned  by  the 
defendant  Olds,  and  the  other  half  of  the  debt  upon  the  south  half  owned  by 
the  defendant  Potter,  and  rendering  judgment  in  favor  of  Potter's  cross-peti- 
tion.    The  defendant  Curtis  appeals. 

E.  L,  Smally  and  Horace  Bores,  for  appellants,  S.  C.  Farwell  and  others. 
H.  U.  Gray  and  Qibson  A  DawHon,  for  appellee,  George  Huff. 

Adams,  J.  The  undisputed  facts  appear  to  be  that  the  defendant  Farwell 
was  the  owner,  at  one  time,  of  lots  2  and  3,  in  fractional  block  6,  in  tlie  city 
of  Waverly;  that  while  he  was  such  owner  he  undertook  to  execute  a  mort- 
gage upon  them  to  the  plaintiff,  and  gave  the  mortgage  now  sought  to  be 
foreclosed;  that  by  mistake  the  property  was  not  well  described,  and  there  ia 
some  doubt  Jis  to  whether  the  description  is  sufficient  to  cover  the  property; 
that  after  the  execution  of  the  mortgage  he  sold  the  south  half  to  one  Fran- 
cis Williams,  and  he,  Williams,  sold  it  to  one  Miss  Sophia  Williams,  and  she 
sold  it  to  the  defendant  Potter,  and  all  had  knowledge  of  the  mortgage,  and 
the  intention  of  Farwell  tb  make  the  same  cover  the  property  in  question ; 
that  after  Farwell  sold  the  south  half  he  sold  the  north  half  to  one  Mrs.  Bil- 
lings; that  at  the  time  Potter  bought  he  paid  the  full  purchase  price,  notwith- 
standing he  had  knowledge  of  the  existence  of  the  mortgage,  relying,  prob- 
ably, in  part  upon  the  covenant  of  warranty  in  his  deeds  from  Miss  Williams, 
and  in  part  upon  another  matter  out  of  which  this  controversy  has  arisen. 
He  seems  to  have  conceived  the  idea,  for  some  reason,  that  if  he  could  ac- 
quire the  plaintiff's  mortgage  he  could  enforce  it  wholly  against  the  north 
luilf,  owned  by  Mrs.  Billings,  and  he  entered  into  negotiations  for  such  pur- 
pose. The  defendant  Curtis  was,  at  the  same  time,  a  judgment  creditor  of 
Farwell,  and  he  seems  to  have  conceived  the  idea  that  if  he  could  acquire  the 
mortgage  he  could  aid  himself  in  some  way  in  the  collection  of  his  judg- 
ment, and  he  entered  into  negotiations  for  the  purchase  of  the  mortgage. 
Potter  claims  that  he  himself  succeeded  in  effecting  a  purchase  of  it,  though 
the  mortgage  was  not  delivered  to  him,  and  that  he  relinquished  his  right  to 
Curtis,  who,  in  consideration  thereof,  was  to  release  the  south  half.  It  ia 
undisputed  that  Curtis  iigreed,  at  least  wuth  the  plaintiff's  agent,  that  if  he 
was  allowed  to  acquire  the  mortgage,  and  did  acquire  it,  he  would  release  to 
Potter  the  south  half,  and  look  to  the  north  half  alone,  owned  by  Mrs.  Bil- 
lings. Upon  what  ground  either  he  or  Potter  arrived  at  the  conclusion  that 
the  whole  mortgage  could  be  enforced  against  Mrs.  Billing's  half  does  not 
appear.  It  is  true  that  the  south  half  was  sold  first,  and  in  some  states  it  has 
been  held  that  where  mortgaged  property  is  sold  in  parcels  at  different  times 
to  different  persons,  the  parcels,  upon  foreclosure,  are  liable  in  the  inverse 
order  of  alienation.  iBut  such  has  never  been  the  rule  in  this  state.  On  the 
other  hand,  it  is  well  settled  that  the  parcels  are  chargeable  pro  rata.  The 
earliest  decision  upon  the  point  is  Bates  v.  Ruddicky  2  Iowa,  425.  Potter  seems 
to  have  based  his  idea  upon  something  which  he  claims  that  Mrs.  Billings* 
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husband  said  to  him  about  it.    But  there  is  nothing  which  he  could  say  that 
would  bind  Mrs.  Billings,  so  far  as  the  evidence  sliows. 

But  it  is  not  important  to  inquire  how  Potter  or  Curtis  came  to  make 
such  mistake.    Curtis  soon  discovered  that  Mrs.  Billings'  half  was  not  pri- 
marily liable  for  the  whole  debt,  and  that  he  could  not  acquire  the  mort- 
gage and  release  the  south  half  without  discharging  a  pro  rata  part  of  the 
mortgage  debt,  so  far  as  the  enforcement  of  the  debt  was  concerned,  against 
the  mortgaged  property.    He  had  gone  so  far  as  to  take  an  assignment  of 
the  mortgage  and  give  his  cheek  therefor,  but  he  says  he  had  not  actually 
bought  the  mortgage,  but  was  to  have  an  opportunity  to  see  what  he  con  hi 
do  with  it,  and  was  to  be  allowed  to  return  it  and  receive  back  his  check  if  h« 
found  that  he  could  not  use  the  mortgage  in  the  way  he  had  planned;  and 
he  did  return  it  and  receive  back  his  check.     As  to  whether  the  title  to  the 
mortgage  actually  passed  to  Curtis,  the  evidence  is  such  as  to  ieave  our 
minds  in  some  doubt.     But  we  do  not  find  it  necessary  to  determine  such 
question.     If  the  title  to  the  mortgage  never  actually  passed  to  Curtis,  he 
never  had  any  power  to  release  the  mortgage,  and  in  such  case  it  is  not 
claiujed  that  he  would  be  liable  for  his  failure  to  release  it.     On  the  other 
hand,  if  the  title  did  pass,  and  Curtis,  for  a  valuable  consideratii  n  received 
from  Potter,  had  agreed  to  release  Potter's  land,  then  there  was,  as  between 
Potter  and  Curtis,  an  equitable  selease,  and  the  land,  as  between  them,  stood 
virtually  discharged.    Equity  conside4*s  tis  done  that  which  ought  to  be  done. 
It  would  not  be  claimed  for  a  moment  by  Potter,  if  that  took  place  which  he 
claims  did  take  place,  that  Curtis,  if  he  had  retained  the  mortgage  and  had 
sought  to  foreclose  the  same  as  against  Potter's  half,  could  have  had  a  decree 
to  that  effect.     A  release  of  record  would  have  been  of  no  importance.    That, 
at  best,  would  have  been  mere  evidence  of  a  discharge  which  in  equity  had 
alrejidy  taken  place.     Now,  when  the  plaintiff  bought  back  the  mortgage 
and  the  mortgage  debt,  if  he  did  do  so,  he  could  Hot  properly  claim  to  have 
the  lien  restored  unless  he  had  an  equity  superior  to  Potter's.    But  he  could 
not  have  a  superior  equity  if  he  had  knowledge  of  Potter's  equity.    If  he 
knew  that  Potter's  land  had  for  a  valuable  consideration  been  released  by 
Curtis  while  owner  of  the  mortgage,  he  bought  the  mortgage  with  such  land 
releaseii. 

As  to  the  plaintiff's  knowledge  it  is  sufRcient  to  say  that  it  is  undisputed 
that  his  agent,  who  sold  the  mortgage  to  Curtis,  if  it  was  sold,  and  bought  it 
back,  if  it  was  bought  back,  had  been  the  negotiator  between  Curtis  and 
Potter,  and  knew  everything  that  had  been  done  in  the  premises.  His  knowl- 
edge, under  the  circumstances  shown,  was  the  plaintiff's  knowledge.  Potter, 
then,  upon  his  own  theory,  had  a  complete  defense  to  the  mortgage,  and 
might  have  set  it  up  by  pleading  as  an  answer  to  the  plaintiff  what  he  pleaded 
in  a  cross-petition  against  Curtis,  and  ended  this  whole  trouble.  Uis  whole 
claim  for  damages  against  Curtis  is  based  upon  the  fact  that  Curtis  failed  to 
make  an  entry  of  record  showing  the  agreed  release.  But,  under  his  theory 
of  the  evidence,  such  release  of  record,  if  it  had  been  made,  would  not  have  ' 
added  anything  to  the  strength  of  the  defense  which  he  had  and  might  have 
made.  His  defense  being  perfect  without  the  relejise  of  record,  he  Wiis  not 
damaged  because  Curtis  hcul  failed  to  make  it. 

Potter  contends  that  the  case  is  not  triable  because  the  abstract  does  not 
contain  all  the  evidence.  But  the  abstract  purports  to  contiiin  all  the  evi- 
dence; and  where  such  is  the  case,  we  assume  that  it  is  true,  except  so  far  as 
additional  evidence  is  set  out  by  the  appellee.  It  is  not  usually  necessary  or 
desirable  that  an  abstract  should  in  fact  contain  all  tl^s  evidence  for  re«isons 
which  must  be  apparent  to  every  lawyer.  It  is  possible,  of  course,  that,  un- 
der our  rule,  an  improper  burden  might  be  imposed  upon  the  appellee,  but 
practically  this  seldom  happens,  and  it  would  be  impossible  to  adopt  the  rule 
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contended  for  without  throwing  upon  this  court  an  amount  of  work  which 
it  could  not  perform.  In  rendering  judgment  against  Curtis,  we  think  that 
the  court  erred.    Reversed. 

NOTE. 
NoUce — Knowledge  of  Agent. 

Notice  to  agent  is  notice  to  principal.  Henkel  v.  Welsh,  8  N.  W.  Rep.  171 ;  Crumb 
Y.  Davis,  6  N.  W.  Rep.  53;  Sowler  v.  Day,  12  N.  W.  Rep.  297.  And,  conversely,  notice 
to  principal  is  also  notice  to  agent.    Thompson  v.  Momll,  10  N.  W.  Kep.  796. 

tCiiowfedge  by  tbe  agent  charges  notice  or  the  fact  upon  the  principal.  Carter  v.  Town 
of  Ottawa,  24  Fed.  Rej).  646 ;  Patterson  v.  Pittsburg  &  C.  R.  Co.,  76  Pa.  St.  389 ;  Ford  v. 
Fitchburg  R.  Co.,  110  Mass.  240.  Thus,  where  M.  and  her  agent,  having  acquireil  cer- 
tain town  bonds,  with  knowledge  of  facts  which  made  them  invalid,  placed  tliem  in 
the  hands  of  M.'s  attorney,  who  also  had  knowledge  of  their  invalidity,  who  sold  them 
to  C,  it  appearing  thsLt  at  the  time  of  the  sale  such  attorney  of  M.  was  also  the  general 
attorney  ot  C,  held  that  C.  was  affected  by  such  knowledge  of  his  attorney,  and  could 
not  be  considered  a  bojui  fide  purchaser.  Carter  v.  Town  of  Ottawa,  24  Fed.  Kep.  546.  The 
knowledge  of  the  attorney  is  notice  to  the  principal,  firown  v,  Jefferson  Co.  Nat.  Bank, 
fi  Fed.  Rep.  258. 


Lea  v.  Woods  and  others. 

Same  v.  Stevens  an(l  others. 

Filed  October  23,  1886. 

1.  Rial  Estate — ^Wifk's  Interest— Action — Parties  to. 

Where  the  wife's  iutere.st  has  once  attaciied  to  real  estate,  and  the  question  is  as 
to  whether  it  has  been  divested,  or  otherwise  att'ectcd,  a  party  asking  atHrmative 
relief  on  the  theory  that  it  has  should  make  her  a  party  to  the  action  brought  to 
determine  such  question. 

2,  Same— Decree  against  Husband— Effect  of. 

But  where  the  title  to  land  has  been  adjudicated,  aud  the  court  find  against  the 
husband,  the  wife's  interest  will  not  attach,  and  she  will  be  bound  by  the  decree 

Appeals  from  Van  Buren  circuit  court. 

These  actions  are  submitted  together  as  Involving  substantially  the  same 
question  of  law.  They  are  actions  in  equity  for  adme^isurement  of  dower. 
The  phuntlff  has  died  since  the  commencement  of  the  actions,  and  her  admin- 
istrator has  been  substituted.  At  the  time  she  commenced  the  actions  she 
was  the  widow  of  Claiborne  Lea,  who  died  in  1871.  In  1838  he  derived  title 
by  patent  from  the  United  States  to  a  quarter  section  of  land  in  Van  Buren 
county.  The  defendant  Woods  now  claims  to  own  the  S.  J,  and  the  defendant 
Stevens  the  N.  |.  In  1850,  Claiborne  Lea,  in  an  action  brought  against  him 
hy  oneKaster,  beciime  divested  of  the  title,  and  the  title  was  vested  in  Kaster. 
The  defendants  claim  under  Kaster.  The  plaintiff,  though  the  wife  of  Clai- 
borne from  a  time  prior  to  the  commencement  of  Kaster's  action,  was  not 
made  a  party.  The  court  held,  nevertheless,  that  she  was  barred  by  the  de- 
cree and  dismissed  her  petition.     She  Jippeals. 

Sloan,  Work  &  Brown  and  Xea,  Whei'ry  c6  Walker ^  for  appellant,  Sarah  II. 
Lea.  Charles  Baldwin.  Stiles  <£•  Beaman,  and  Johnson  cfe  Topping,  for  ap- 
pellees. 

Adams,  J.  In  the  action  brought  by  Kaster  against  Lea,  the  court  found 
and  decreed  that  the  defendant  Lea  took  the  title  merely  as  mortgagee;  that 
Kaster  was,  in  equity,  the  owner  of  the  land  and  was  entitled  to  redeem.  If 
the  fact  was,  as  the  court  found  and  decreed,  Claiborne  Lea  never  had  any 
interest  in  the  land  in  which  the  plaintiff  was  dowable,  or  in  which  she  has 
become  entitled  to  a  distributive  share.  In  the  case  at  bar  no  evidence  of 
such  fact  was  introduced  except  the  decree,  and  the  question  presented  is  as 
to  whether  the  plaintiff,  not  having  been  made  a  party  to  Kaster' s  action, 
was  so  affected  by  the  decree  that  it  was  properly  admi.ssible  as  evidence 
against  her.     Wherever  the  wife's  interest  hiis  once  attached,  and  the  ques- 
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tion  is  as  to  whether  it  has  been  divested  or  otherwise  affected,  a  parly  asking^ 
affirmative  relief  on  the  theory  that  it  has  should  make  her  a  party  in  the  ae- 
tlon  brought  to  determine  such  question.  But  the  case,  we  think,  is  mate- 
rialiy  different  where  a  judgment  or  decree  against  the  husband  shows  that 
he  never  had  any  interest  in  which  his  wife  could  have  dower  or  a  distribu- 
tive share.  The  principle  involved  in  such  case  is  not  materially  different 
from  that  in  many  others  involving  the  question  of  title.  Take  the  case  of 
an  ordinary  action  to  quiet  title.  If  the  decree  is  based  upon  a  finding  that 
the  unsuccessful  paity  never  had  any  beneficial  interest  in  the  property,  the 
wife  of  SHCh  party,  whether  he  be  plaintiff  or  defendant,  would  be  bound  by 
the  decree.  Again,  as  a  further  illustration,  suppose  that  Kaster,  in  the  ac- 
tion brought  by  him,  had  failed  either  for  want  of  evidence  or  otherwise,  no 
one  would  claim  that  his  wife,  if  he  had  one,  would  not  have  been  bound  bjr 
a  decision  on  the  merits  regardless  of  its  correctness.  It  is  true,  her  case  would 
differ  from  the  plaintiff  ^s  in  this  that  the  plaintifl's  husband  held  the  legal  title  i 
but  that  was  on\y  pj^ima  facie  evidence  that  he  had  an  interest  in  which  his 
wife  was  dowable.  The  point  we  are  endeavoring  to  make  is  that  a  wife 
may  be  bound  by  an  adjudication  against  her  husband  to  which  she  is  not  a 
party,  as  would  appear  from  this  very  case  if  the  decision  had  been  against 
Kaster  under  the  circumstances  supposed.  Now,  where  a  wife  becomes  bound 
by  a  judgment  or  decree,  it  mattei's  not  what  evidence  there  may  be  for  her. 

One  or  two  minor  considerations  remain  to  be  noticed.  Kaster  had  taken 
Lea's  bond  for  a  deed.  The  bond  provided  that  Lea,  upon  being  paid,  should 
convey  by  deed  of  general  warranty,  and  shows  that  he  was  a  seller  and  not  a 
mortgagee.  It  may  be  conceded  that  this  would  be  a  circumstance  tending 
to  so  show ;  but  it  is  one  which  addressed  itself  exclusively  to  the  court  which 
was  called  upon  to  adjudicate  the  question  of  Lea's  relation  to  the  land. 
Whether  that  adjudication  w^  right  or  wrong,  it  is  not  subject  to  our  re- 
view. 

The  decree  itself,  however,  followed  the  bond,  and  provided  that  Lea  should 
convey  with  covenants  of  general  warranty.  It  is  said  that  this  show^s  that 
the  court  regarded  Lea  as  a  seller  and  not  a  mortgagee.  But  looking  at  the 
decree  as  a  whole,  it  appears  to  us  otherwise.  The  language  of  decree  is: 
"The  court  finds  that  the  rights  of  said  Kaster  are  those  of  a  mortgagor,  and 
the  rights  of  said  Lea  are  those  of  a  mortgiigee."  The  language  is  too  clear 
and  explicit  to  leave  any  room  for  doubt.  In  our  opinion  the  judgment  of 
the  co^rt  below  must  be  affirmed. 


Walker  v.  Decatur  Co. 
Filed  October  23,  1S85. 

1.  Public  Highway— Defbotivk  Beidob— Injury— Action-— Evidence. 

Ill  an  action  against  the  county  for  injury  sustained  by  reason  of  a  bridge  in  a 
highway  being  out  of  repair,  it  is  error  to  refuse  testinioni'  offered  to  show  that  the- 
injured  party  could  have  reached  his  destination  by  another  road,  equally  conven- 
ient, over  a  good  bridge. 

2.  Same — Contributory  Negligence. 

Where  a  traveler  has  knowledge  that  a  bridge  is  out  of  repair,  if,  in  makin^^  the 
attempt  to  pass  over  the  bridge,  he  acted  with  ordinary  t^re  and  caution,  haying  a 
prudent  regard  for  his  own  safety,  he  is  not  guilty  of  such  contributory  negligence 
as  will  defeat  a  recovery. 

3.  Same— Instruction  to  Jury — Error. 

An  instruction  which  allows  a  recovery  without  reference  to  the  question  of  the 
injured  party's  negligence  is  erroneous. 

Appeal  from  Clarke  district  court. 

Action  to  recover  damages  because  of  an  injury  received  by  the  plaintiff, 
caused  by  a  defective  county  bridge.  Trial  by  jury,  and  judgment  for  the 
plaintiff.    The  defendant  appeals. 
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Bullock  dSf  Hoffman  and  Wright,  Cummins  (&  Wright,  for  Decatur  county. 
E.  W.  Curry,  Samuel  Forney,  Mclntire  Bros.,  and  Phillips  <&  Day,  for  ap- 
pellee, F.  W.  Walker. 

Seevbrs,  J.  1.  The  plaintiff  was  injured  by  stepping  into  a  hole  in  the 
bridge,  which  was  out  of  repair,  and  the  plaintiff  so  knew  prior  to  the  day  when 
he  attempted  to  cross  over  it.  The  bridge  had  been  so  out  of  repair  for  some 
time.  On  the  morning  of  the  day  of  the  accident,  the  plaintiff,  with  others, 
undertook  to  drive  some  hogs  to  Leon,  the  county  seat,  over  the  bridge,  and 
the  plaintiff  was  in  advance  of  the  hogs  scattering  straw  over  it  at  the  time 
of  the  accident. 

The  defendant  offered  to  prove  on  the  trial  *' that  plaintiff  in  this  case  could 
have  reached  his  destination,  being  the  depot  at  Leon,  Iowa,  by  going  a  dif- 
ferent route,  over  a  good  road  and  across  a  good  bridge,  at  least  a  half  a  mile 
nearer  than  he  could  have  reached  it  by  the  road  he  did  travel  upon."  An  ob- 
jection to  this  evidence  that  it  was  immaterial  was  sustained,  and  in  so  rul- 
ing appellant  insists  the  court  erred.  Counsel  for  the  appellee  insist  that  the 
ruling  is  right,  because  there  is  no  evidence  which  tends  to  show  that  the  plain- 
tiff's destination  was  the  depot  in  Leon.  The  offer  iissumes  that  the  depot 
was  his  destination.  Construing  the  offer  fairly  it  amounted  to  this:  upon 
the  supposition  that  the  plaintiff's  destination  was  the  depot  in  Leon,  we  of- 
fer to  prove,  etc.  Now,  the  objection  was  that  the  evidence  offered  was  im- 
material. In  sustaining  it  we  think  the  court  must  have  held  that  the  evi- 
dence was  immaterial  upon  the  supposition  or  basis  of  the  offer.  It  is  con- 
ceded that  the  plaintiff's  destination  was  Leon,  but  it  was  material,  because  of 
the  location  of  the  depot,  that  his  destination  was  at  that  particular  place  in 
the  town.  We,  however,  think  there  was  some  evidence  that  the  plaintiff's 
destination  was  the  depot.  The  plai  n tiff  testi  fies  that  "  it  would  be  from  where 
he  started  with  the  hogs  one-half  mile  to  main  road  north,  and  from  there  to 
Leon  depot  from  three  and  a  half  to  four  miles. "  Besides  this,  we  think  that 
the  jury  might  have  come  to  the  conclusion  from  the  evidence  that  the  hogs 
were  to  be  delivered  to  the  depot  foj*  shipment.  Taking  into  consideration 
the  form  of  the  question,  the  objection  thereto,  the  ruling,  what  the  court  and 
parties  must  have  thought  and  intended  the  decision  meant,  its  bearing  on 
the  introduction  of  evidence,  and  the  whole  evidence,  we  think  the  evidence 
oiTered  should  have  been  admitted.  Parkhill  v.  Town  of  Brighton,  61  Iowa, 
103;  S.  C.  16  N.  W.  Rep.  853. 

2.  The  defendant  asked  the  court  to  instruct  the  jury  as  follows:  "If  you 
find  that  plaintiff  knew  of  the  dangerous  and  unsafe  condition  of  the  bridge, 
and  could  have  reached  his  destination  as  readily  and  conveniently  by  going 
upon  a  different  road,  the  fact  that  he  went  upon  this  bridge  of  itself  con- 
stitutes contributory  negligence,  and  you  should  find  for  the  defendant" 
This  instruction  was  refused.  The  thought  of  the  instruction  is  that  if  there 
was  another  road  which  was  safe  and  convenient,  and  that  the  plaintiff  knew 
the  bridge  in  question  was  unsafe,  then  the  plaintiff  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  The  instruction  goes  much  further  than 
the  one  approved  by  this  court  in  the  Parkhill  Case;  for  in  that  case  the  jury 
were  required  to  find. that  it  was  imprudent  for  the  plaintiff  to  go  over  a  walk 
which  she  knew  was  dangerous,  and  in  this  will  be  found  the  vice  of  the  in- 
struction under  consideration.  The  bridge  in  question  was  not  barricaded; 
but  from  its  location  and  situation  the  public  were  invited  to  pass  over  it. 
It  is  true  that  it  was  unsafe,  and  th(B  time  would  come,  and  perhaps  it  had 
already  come,  when  it  would  be  imprudent  for  any  person,  in  the  exercise  of 
reiisonable  discretion  and  prudence,  to  make  the  attempt  to  pass  over  it;  but 
this  wash's  question  for  the  jury.  The  mere  fact  that  it  was  unsafe  would 
not  of  itself  prevent  a  recovery.  Rice  v.  City  of  Des  Moines,  40  Iowa,  638; 
Munger  v.  Marshalliovm,  59  Iowa,  763;  S.  C.  13  K.  W.  liep.  642;  Ross  v.  City 
of  Davenport,  24  N.  W.  Rep.  47;  Whitford  v.  Inhabitants  of  SouthhHdge, 
v.25N.w.,no.2— 17 
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119  Mass.  564;  Humphreys  v.  Artnstrony  Co,,  56  Pa.  St.  204.  It  is  possibly 
true  that  in  none  of  the  foregoing  cases  does  it  affirmatively  appear  that  there 
was  another  safe  and  convenient  way.  But  it  is  obvious,  we  think,  this  fact 
cannot  change  the  rule;  for,  as  the  bridge  in  question  was  open  for  travel, 
the  material  inquiry  was  whether  the  phiintiff,  in  making  the  attempt  to  pass 
over  it,  acted  with  ordinary  care  and  caution,  having  a  prudent  regard  for  his 
own  safety.  The  court  did  not  err  in  refusing  the  instruction  under  consid- 
eration. 

In  view  of  a  retrial  we  deem  it  proper  to  say  that  instruction  numbered 
10 J  given  by  the  court  is  erroneous,  because  it  allows  a  recovery  without 
reference  to  the  question  of  the  defendant's  negligence.  It  may  be  that  it 
was  not  sufficiently  excepted  to,  as  the  plaintiff  contends;  and  possibly, 
when  all  the  instructions  are  considered  together,  it  cannot  be  said  to  be 
prejudicial.  It  would  be  improper  to  consider  the  question  whether  the  ver- 
dict is  excessive,  and  we  are  unable  to  discover  any  erjror  in  the  record  except 
as  above  stated.    Reversed . 


Beayeb  Valley  Bank  c.  Cousins  and  others. 
Filed  October  23.  1885. 

ShEBIFF— IWDEMNITY  BOND— SuiT  ON. 

Evidence  examined,  and  held^  that  the  judgment  on  the  bond  was  erroneous. 

Appeal  from  Butler  district  court. 

Action  at  law  upon  a  bond  executed  to  a  sheriff  to  indemnify  him  against 
any  claimant  of  money  in  his  hands,  collected  upon  execution,  against  dam- 
ages which  he  might  sustain  by  reason  of  the  unlawful  payment  thereof  to 
defendants,  the  principals  in  the  bond.  There  was  a  trial  to  the  court  with- 
out a  jury,  and  a  judgment  for  plaintiff,  a  claimant  of  the  money.  Defend- 
ants appeal. 

ff,  C.  Hemenway,  for  appellants,  CJoysins  &  Spooner  and  others.  O.  B. 
CourtrigJit,  for  appellee,  Beaver  Valley  Bank. 

Beck,  C.  J.  1.  The  undisputed  facts  in  thecaseare  as  follows:  (1)  Plain- 
tiff recovered  a  judgment  against  F.  W.  Rice,  who  subsequently  recovered  a 
judgment  against  one  Benson.  (2)  Benson  being  garnished  by  plaintiffs  Jis 
the  debtor  of  F.  W.  Rice,  and  answering  that  he  was  indebted  to  him  upon 
the  judgment,  another  judgment  was  rendered  against  him  in  their  favor  iis 
garnishee,  upon  which  an  execution  was  issued  and  delivered  to  the  sheriff. 
(3)  Benson  paid  the  money  to  the  sheriff,  who,  at  the  time,  held  an  execu- 
tion u|)on  the  judgment  against  F.  W.  Rice,  in  favor  of  plaintiff.  (4)  The 
debt  upon  which  the  judgment  in  favor  of  F.  \V.  Rice  was  rendered  against 
Benson  was,  in  fact,  the  property  of  Levi  Rice,  for  whom  F.  W.  Rice  had 
acted  as  agent  in  the  transaction  out  of  which  the  debt  originated,  but  for 
convenience  or  other  lawful  purpose  the  note  was  made  payable  to  F.  W. 
Rice.  (5)  The  judgment  rendered  upon  this  note  against  Benson,  under 
which  defendants  Cousins  &  Spooner  claim  the  money  in  question,  was 
assigned  to  them  in  payment  of  property  bouf^lit  for  and  used  by  Levi  liice; 
he  receiving  the  sole  benefit  therefrom.  (6)  Neither  Cousins  &  Spooner,  nor 
Levi  Rice,  nor  F.  W.  Rice,  had  knowledge  of  the  garnishment  of  Benson  in 
tlie  proceedings  instituted  by  plaintiff.  (7)  After  the  money  in  question 
came  Into  the  hands  of  the  sheriff,  both  plaintiff  and  Cousins  &  Spooner 
claimed  it.  And  the  sheriff,  being  doubtful  as  to  whom  it  should  bo  paid,  re- 
quired the  indemnifying  bond  of  defendants,  and  upon  its  execution  paid  the 
money  to  them.     Upon  this  bond  the  action  was  brought. 

2.  We  are  of  the  opinion  that  the  district  court  erred  in  holding  that  phun- 
tiff  is  entitled  to  recover  upon  the  bond.  The  property  in  the  note  executed 
by  Benson  to  F.  W.  Rice  was  in  Levi  Rice,  and  the  same  is  true  of  the  judg- 
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ment  rendered  thereon.  It  is  true  that  P.  W.  held  the  note  and  judgment  In 
his  own  name,  but  he  so  held  them  as  au  agent  or  trustee  of  Levi,  who  could  at 
any  time  have  enforced  their  transfer  to  him,  or  the  payment  of  the  proceeds 
thereof.  He  was  the  real  owner  of  tlie  note  and  judgment,  and  of  the  money  paid 
thereon.  The  judgment  being  the  property  of  I-ievi,  was  assigned  to  Cousins 
&  Spooner  to  pay  a  debt  he  owed  tlrem.  The  plaintiff,  being  a  creditor  of  F. 
W.  Rice,  cannot  enforce  its  judgment  against  property  not  belonging  to  him. 
The  law  will  consider  the  very  rights  of  the  parties,  inquire  who  is  the  real 
owner  of  the  money  in  question,  and  aw^ard  it  accordingly.  It  will  not  ap- 
propriate the  money  to  the  payment  of  the  debt  of  F.  W.  Rice,  who  did  not 
hold  the  title  thereto.  There  is  no  fraud  or  misrepresentation  in  the  case 
which  gives  plaintiff  any  claim  to  the  money.  It  was  not  induced  to  part 
with  any  right  by  a  knowledge  of  the  fact  that  the  note  and  mortgage  was  in 
the  name  of  F.  W.  Rice.  It  is  not  shown  that  plaintiff  gave  him  credit,  for 
the  reason  that  he  held  the  note  and  judgment  in  his  own  name.  Plaintiff 
stands  simply  in  the  position  of  one  attempting  to  collect  the  judgment  in  his 
favor  from  property  not  owned  by  his  debtor.  It  luis  lost  nothing  by  reason 
of  the  fact  that  its  debtor  held  the  note  and  judgment,  and  is  in  no  worse  po- 
sition than  it  would  have  been  in  had  theresil  ownership  of  the  note  or  mort- 
gage appeared  upon  its  face.  These  considerations  lead  us  to  the  conclusion 
that  the  sheriff  rightly  paid  the  money  to  defendants,  and  that  tliere  can  be 
no  recovery  upon  the  indemnifying  bond  upon  which  this  suit  is  brought. 

Questions  in  regard  to  the  validity  of  the  bond,  based  upon  the  fact  that  it 
is  not  authorized  by  the  statute,  need  not  be  discussed  and  decided. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  will  be  re- 
manded for  a  judgment  in  accord  with  this  opinion.    Reversed. 


AnNOLD  V.  Hawlet. 

Filed  October  22,  lHi<o. 

1.  JuDomswT— Surr  in  District  Court  to  Set  Aside  Judgment  op  Circuit  Court. 

A  bill  in  equity  in  a  district  court  will  lie  to  set  aside  and  cancel  a  judgment  ren- 
dered by  a  circuit  court  that  is  void  because  notice  of  tlie  ])endency  of  the  action 
was  not  served,  but  yet  is  an  apparent  lien  on  the  i)r()|ierty  of  plaintitf,  when  the 
knowledge  of  such  judgment  w&)  not  acquired  until  aller  the  expiration  of  the  time 
allowed  by  statute  ibr  applying  for  relief  in  the  circuit  court. 

2.  Same — Denying  Indebtedness. 

Where  a  judgment  is  absolutely  void,  a  party  seeking  relief  in  eouity  against  it 
need  not  deny  and  show  that  he  is  not  indebted  to  the  party  who  obtained  it. 

Appeal  from  Webster  district  court. 

One  Schofield  obtained  a  judgment,  in  a  law  action  against  the  plaintiflf, 
which  is  the  property  of  the  defendant.  This  is  an  action  in  equity  to  set 
aside  and  cancel  such  judgment.  A  demurrer  to  the  petition  was  overruled, 
and  the  defendant  appeals. 

Theo,  Ilawleytprofte.    J.  F,  Duncombe,  for  appellee,  C.  Arnold. 

Seevbrs,  J.  1.  It  is  alleged  in  the  petition  that  no  notice  of  the  pendency 
of  the  action  in  which  the  judgment  was  rendered  wjis  ever  sorved  on  the 
plaintiff,  and  that  the  court  had  no  jurisdiction  or  power  to  render  it,  but  that 
the  same  constitutes  an  apparent  lien  on  the  plaintiff's  property,  and  there- 
fore he  asked  to  have  it  set  aside. 

There  was  a  demurrer  to  the  j)etition  on  two  grounds;  the  first  being  that 
the  court  had  no  jurisdiction  or  power  to  grant  the  relief  asked.  This  is 
based  on  the  thought  tliat  as  the  judgment  was  rendered  in  the  circuit  court, 
the  plaintiff's  remedy  is  confined  to  that  court.  Both  the  district  and  circuit 
courts  are  courts  of  general  jurisdiction,  and  if  the  judgment  in  question  waa 
voidable  only  we  may  concede  that  the  plaintiff,  in  order  to  have  it  set  aside. 
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should  have  proceeded  in  the  court  in  which  it  was  rendered.  But  the  de- 
murrer admits  the  allegations  of  the  petition  which  are  well  pleaded  to  be 
true.  This  being  so,  the  judgment  in  question  is  absolutely  void,  and  yet  is 
an  apparent  lien  on  the  plaintiff's  property.  The  plaintiff,  therefore,  vre 
think,  may  proceed  in  any  court  having  equitable  jurisdiction,  and  have  such 
judgment  set  aside. 

Xlie  judgment  was  rendered  in  June,  1881,  and  the  plaintiff  obtained 
knowledge  thereof  in  December,  1883.  The  time  within  which  the  plaintiff 
might  proceed  under  chapter  1  of  title  19  of  the  Code  in  the  circuit  court,  in 
the  manner  therein  provided,  had  expired  when  the  plaintiff  first  obtained 
knowledge  of  sucli  judgment.  Code,  §j<  3156,  3157.  It  is  said  that  an  ^action 
is  regarded  as  still  pending,  although  judgment  has  been  recovered  therein, 
as  long  as  such  judgment  remains  unsatislied,  therefore  the  relief  asked  should 
have  been  applied  for  in  tlie  court  in  which  the  judgment  was  rendered. 
Wtgman  v.  CUilds,  41  N.  Y.  159;  JIan7i  v.  Blount,  65  N.  C.  99.  This  rule, 
which  for  the  purposes  of  this  case  maybe  conceded, applies  where  there  is  a 
valid  judgment,  and  an  order  is  asked  in  aid  of  the  enforcement  of  the  judg- 
ment or  for  the  purpose  of  granting  relief  against  it  to  which  the  defendant 
may  be  entitled.  But  it  has  no  application,  we  think,  to  a  case  where  the 
judgment  is  in  fact  void  but  yet  it  is  an  apparent  lien.  Qilman  v.  Donovaiip 
69  Iowa,  76,  S.  C.  12  N.  W.  Rep.  779,  has  no  application  to  the  case  at  bar. 
A  new  trial  was  sought  in  that  case  by  petition  in  the  court  where  the  judg- 
ment w;is  obtained,  and  it  was  held  that  a  change  of  the  place  of  trial  in  such 
case  could  not  be  had.  This  proceeding  cannot  be  classed  as  a  bill  of  review, 
as  counsel  claim,  but  it  is  an  original  action  to  set  aside  or  cancel  a  judgment 
at  law.  A  bill  of  review  under  the  old  pnictice  could  only  be  filed  to  correct 
errors  in  a  decree  in  equity,  and,  of  course,  it  should  be  brought  in  the  court 
in  which  the  decree  was  entered.  The  first  ground  of  demurrer  was  there- 
fore properly  overruled. 

2.  The  second  ground  of  deuiurrer  is  that  the  facts  stated  in  the  petition 
do  not  entitle  the  plaintiff  to  the  relief  demanded,  and  the  point  made  is  that 
it  is  not  stated  in  the  petition  that  the  plaintiff  is  not  indebted  on  the  cause 
of  action  stated  in  the  petition  on  which  the  judgment  was  rendered,  or  that 
he  has  any  defense  thereto.  In  support  of  this  proposition  several  authorities 
are  cited,  among  which  are  Dry  den  v.Wyllvt,  51  Iowa,  534;  S.  C.  1  N.  TV. 
Rep.  703;  Qilman  v.  Donovan,  53  Iowa,  362;  S.  C.  5  N.  W.  Rep.  560.  In 
these  cases  the  judgment  was  voidable  only,  and  this  is  true  as  to  Coon  r. 
Jones,  10  Iowa,  131.  In  this  case  the  service  of  notice  was  insufficient;  that 
is,  defective  merely.  To  tlie  same  effect  is  Tagt/art  v.  Wood,  20  Iowa,  236. 
In  Parsons  v.  Nutting,  45  Iowa,  404,  there  was  an  appearance  by  an  attor- 
ney who  possibly  had  no  authority  to  appear,  but  the  existence  of  the  indebt- 
edness was  admitted,  and  the  judgment  was  said  to  be  oppressive  only  for  the 
reason  that  an  amount  of  costs  had  been  made  and  taxed  to  the  plaintiff  which 
were  wholly  unnecessary,  and  it  was  held  that  he  should  have  tendered  or 
offered  to  pay  the  amount  admitted  to  be  due. 

But  as  we  have  said,  the  judgment  in  this  case  is  absolutely  void,  and  our 
attention  has  not  been  called  to  any  adjudged  case  which  holds  that  before  a 
party  can  obtain  relief  in  a  court  of  equity  against  such  a  judgment  he  must 
deny  and  show  that  he  is  not  indebted  to  the  party  obtaining  the  judgment. 
The  effect  of  such  a  rule  would  be  that  a  void  judgment  is  prima  facie  evi- 
dence of  indebtedness.  We  incline  to  think  that  such  cannot  be  the  rule;  but 
concede  that  it  is,  then  we  may  remark  that  it  is  substantially  stated  in  the 
petition  that  no  valid  indebtedness  existed  against  the  plaintiff  at  the  time 
the  judgment  was  rendered,  for  the  reason  that  no  cause  of  action  against 
him  was  stated  in  the  petition.  Such  petition  is  made  a  part  of  the  pe- 
tition in  this  case,  and  it  is  averred  that  the  petition  in  such  former  ac- 
tion did  not  allege  any  facts  against  the  present  plaintiff  which  authorized 
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the  rendition  of  any  judgment  against  him.  Upon  looking  into  said  petition 
we  find  the  foregoing  statement  to  be  true,  and  it  must  be  regarded  as  ad- 
mitted by  the  demurrer.  This  we  think  should  be  regarded  aa  a  substantial 
denial  that  any  valid  indebtedness  existed.    Affirmed. 


CiTizBNs'  Bank  «.  BmiTASBL,  Defendant,  and  another,  Intervenor. 
Filed  October  23, 1885. 

1.  EZSOUTOBS  AND  AbMINISTBATOBS  —  EVIDENCE  —  IfiSUB  OF  LeTTSBS  BY  GlBRK  OF  OlB- 
CUTT  COUBT. 

Letters  of  administration,  signed  by  the  clerk  of  the  circuit  court,  and  issued  un- 
der the  seal  of  that  court,  and  dated  at  a  time  when  the  court  was  in  session  in  the 
county  where  issued,  cannot  be  objected  to  when  oflTered  in  evidence  in  an  action 
by  the  administrator  on  the  ground  that  the  derk  had  no  power  during  the  term 
of  court  to  appoint  an  administrator. 
1  Tbial — ^TJsiNG  Part  of  Deposition  taken  by  Opposite  Pabtt. 

When  a  deposition  taken  by  one  of  the  parties  to  a  suit  is  not  used  bjr  him,  his 
0|monent  may  introduce  it  in  evidence ;  and  if  the  witness  has  been  examined  as  to 
dmerent  transactions,  he  may  be  allowed  by  the  court  to  introduce  only  that  x>aTt 
of  the  deposition  relating  to  one  or  more  of  such  transactions ;  but  he  should  not  be 
permittea  to  introduce  a  portion  of  his  testimony  on  any  given  subject  while  de- 
clining to  introduce  all  that  the  witness  had  said  on  that  subject. 
3.  Chattel  Mobtqage — Pabol  Evidence  to  Descbibb  Pbopebty. 

A  chattel  mortgage  affords  the  best  evidence  to  prove  what  property  Is  covered 
thereby,  and  parol  testimony  is  not  admissible  for  that  purpose, 
i.  Tbiaii — ^DiBEcriNG  Verdict. 

A  court  is  justified  in  taking  a  case  away  from  the  jury  only  where  there  is  an  en- 
tire absence  of  evidence  tending  to  ^tablish  the  cause  of  action  or  defense  which  is 
allied  in  the  pleadings.    Verdict  Md  properly  directed. 

Appeal  from  Franklin  circuit  court. 

Action  on  a  promissory  note  executed  by  defendant,  N.  J.  Rhutasel.  A 
writ  of  attachment  Avas  issued  in  the  cause,  and  was  levied  on  certain  per- 
sona] property.  William  Trigg,  as  administrator  of  the  estate  of  Lawrence 
Rhutasel,  deceiiaed,  filed  a  petition  of  intervention,  in  which  he  alleged  a  claim 
to  the  attached  property  under  a  chattel  mortgage,  executed  by  defendant,  N. 
J.  Rhutasel,  to  Lawrence  Rhutasel  to  secure  a  promissory  note  for  6588.  In 
his  answer  to  this  petition  plaintiff  alleged  that  said  chattel  mortgage  was 
given  for  the  purpose  of  hindering  and  delaying  the  creditors  of  N.  J.  Rhu- 
tasel m  the  collection  of  their  debts,  and  that  it  was  executed  in  pursuance  of 
a  corrupt  and  unlawful  combination  and  agreement  between  N.  J.  Rhutasel 
and  his  wife,  and  Lawrence  Rhutasel,  his  father,  and  John  Rhutasel,  his 
brother,  and  the  intervenor,  his  brother-in-law,  to  cheiit  and  defraud  plain- 
tiff and  the  other  creditors  of  K.  J.  Rhutasel.  It  also  alleges  that  interven- 
er's appointment  as  administrator  was  made  witliout  authority  of  law,  hav- 
ing been  made  by  the  clerk  of  the  circuit  court  at  a  time  when  the  court  was 
in  session.  At  the  close  of  the  testimony  the  court  directed  the  jury  to  find 
for  the  intervenor,  and  a  judgment  was  entered  in  his  favor  on  the  verdict 
r^urned  in  accordance  with  this  direction.     Plaintiff  appeals. 

Taylor  ct*  Evans,  and  D,  W,  Dow,  for  appellant,  Citizens'  Bank.  Harrir 
man  &  Lakey  and  /.  H.  Bradley,  for  appellees,  N.  J.  Rhutasel  and  another. 

Reed,  J.  On  tlie  trial  intervenor  offered  in  evidence  his  letters  of  admin- 
istration. Thesfe  lettei-s  were  signed  by  the  clerk  of  the  circuit  court,  and 
were  issued  under  the  seal  of  that  court,  and  were  dated  at  a  time  when  the 
court  was  in  session  in  Franklin  county.  Plaintiff  objected  to  the  admission 
of  said  letters  in  evidence  on  the  ground  that  the  clerk  had  no  power  during 
the  term  of  the  court  to  appoint  an  administrator,  but  the  objection  was  over- 
ruled.. 
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It  will  be  conceded  that  during  the  session  of  the  court  the  power  to  ap- 
point administrators  is  in  the  court,  and  not  in  the  clerk.  Code,  §§  2312, 
2315.  It  does  not  appear,  however,  that  the  appointment  in  question  was 
made  by  the  clerk.  The  only  evidence  that  it  was  so  made  is  the  fact  that 
the  letters  of  administration  are  signed  by  him.  But  the  office  of  the  lettei-s 
is  to  define  the  powers  of  the  administrator,  and  they  are  not  the  evidence  of 
the  source  of  his  appointment.  If  the  appointment  is  made  in  term  time,  it 
should  be  made  by  the  court,  and  the  clerk  has  power  in  vacation  to  make  it. 
But  in  either  case  it  is  the  duty  of  the  clerk  to  issue  the  letters  of  administration, 
and  tliey  should  be  signed  by  him,  and  be  issued  under  the  seal  of  the  court. 
See  Code,  §  2865.  The  objection  was  properly  overruled,  then,  on  the  ground 
that  the  letters  of  administration  afforded  no  evidence  of  the  fact  on  which 
it  was  based,  and  we  need  not  consider  whether  the  regularity  of  the  appoint- 
ment could  be  questioned  in  a  collateral  proceeding,  a  question  which  was 
argued  by  counsel. 

2.  Plaintiff  offered  to  read  the  answers  of  a  witness  whose  deposition  had 
been  taken  to  certain  of  the  interrogatories  which  were  asked  him.  The  dep- 
osition was  taken  by  intervenor,  but  was  not  introduced  by  him,  and  he  ob- 
jected to  plaintiff's  being  permitted  to  introduce  but  a  portion  of  it.  It  is  well 
settled  that  one  party  may  introduce  a  deposition  which  was  taken  by  his  ad- 
versary, but  which  he  declines  to  introduce.  See  Hale  v.  Oibbn,  43  Iowa,  380; 
WTieeler  v.  Smith,  13  Iowa,  564 ;  Pelamourges  v .  Clark,  9  Iowa,  1.  But  whether 
he  should  be  permitted  in  such  case  to  introduce  but  a  portion  of  such  depo- 
sition depends,  we  think,  very  largely  on  circumstances.  If  tlie  witness  has 
been  examined  as  to  different  transactions,  we  see  no  reason  why  the  opposite 
party  should  not  be  permitted  to  introduce  his  evidence  touching  one  or  more 
of  the  transactions  while  declining  to  introduce  it  as  to  the  others.  But  he 
clearly  ought  not  to  be  permitted  to  introduce  a  portion  of  his  testimony  on 
any  given  subject  while  declining  to  introduce  all  that  the  witness  had  said 
on  that  subject.  It  would  be  manifestly  unjust  to  permit  him  to  select  such 
portion  of  the  testimony  with  reference  to  a  particular  transaction  as  is  favor- 
able to  him  and  introduce  that,  while  he  refuses  to  offer  the  portions  which 
are  unfavorable  to  him.  In  the  present  case  counsel  for  plaintiff  stated  when 
he  offered  to  read  the  answers  of  the  witness  that  they  were  offered  for  the 
purpose  of  astablishing  certain  facts.  The  deposition  is  not  contained  in  the 
abstract,  nor  is  it  stated  therein  that  the  offer  included  all  that  was  testified 
to  by  the  witness  with  reference  to  the  facts  sought  to  be  proven  by  his  an- 
swers. We  are  unable  to  determine  from  the  record,  then,  whether  the  offer 
should  have  been  allowed  or  not.  The  presumption,  however,  is  in  favor  of 
the  correctness  of  the  ruling  of  the  circuit  court  on  the  question. 

3.  Defendant,  K.  J»  Bhutasel,  was  examined  as  a  witness  on  behalf  of  the 
intervener,  and  testified  that  the  property  attached  was  the  same  that  was 
covered  by  the  chattel  mortgage  given  by  him  to  Lawrence  Bhutiisel.  On 
cross-examination  plaintiff's  counsel  asked  the  witness  what  property  he  gave 
his  father  a  mortgage  on,  and  when  he  made  the  mortgage,  and  wliether  he 
delivered  the  mortgage  to  his  father  on  the  day  on  which  it  bears  date.  The 
first  question  was  disallowed  on  intervener's  objection  that  the  mortgage  was 
the  best  evidence  of  what  property  was  covered  by  it,  and  the  others  were 
excluded  on  the  objection  that  they  were  not  cross-exiimi nation.  These  rul- 
ings are  assigned  as  error.  We  think  they  were  correct.  The  mortgage  was 
the  only  competent  evidence  of  the  contract  between  the  mortgagor  and  mort- 
gagee, and  it  shows  what  particular  property  is  covered  by  ft.  It  was  com- 
petent to  prove  by  parol  that  the  property  attached  was  the  identical  property 
covered  by  the  mortgage.  But  plaintiff's  question  did  not  call  for  a  descrip- 
tion of  the  property,  nor  did  it  relate  to  the  identity  of  the  mortgaged  prop- 
erty with  that  seized  on  the  writ.  It  in  effect  asked  the  witness  to  determine 
what  property  was  covered  by  the  mortgage,  and  clearly  it  was  incompetent. 
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The  other  questions  have  no  relation  to  the  subject  on  which  the  witness  was 
examined  in  chief,  viz.,  the  identity  of  the  property,  and  were  properly  ex- 
cluded on  the  ground  that  they  were  not  proper  cross-examination. 

4.  Plaintiff  assigns  as  error  the  order  of  the  court  directing  a  verdict  for 
the  intervener.  The  ground  upon  which  the  order  was  made  was  the  insuf- 
ficiency of  the  evidence  to  establish  the  claim  made  by  plaintiff.  We  have 
lield  that  the  court  is  justified  in  taking  a  case  from  the  jury  on  this  ground 
oiUy  when  there  is  an  entire  absence  of  evidence  tending  to  establish  the  cause - 
of  miction  or  defense  which  is  alleged  in  the  pleadings.  Sperry  v.  Etheridge, 
63  Iowa.  543;  S.  C.  19  N.  W.  Bep.  657.  Under  the  issues  plaintiff  was  re- 
quired to  establish  (1)  that  the  defendant  N.  J.  Hhutasel  executed  the  mort- 
gage under  which  intervener  claims  the  property  with  Intent  to  hinder  or  de- 
lay or  defraud  his  creditors,  and  (2)  that  the  mortgagee  accepted  the  instru- 
ment with  a  like  fraudulent  intent. 

Without  setting  out  the  facts  and  circumstances  which  the  evidence  tends 
to  prove,  we  deem  it  sufficient  to  say  that  they  have  some  tendency  to  prove 
a  fr^dulent  intent  by  N.  J.  lihutasel.  If  the  case  had  involved  the  question 
of  his  interest  alone,  the  plaintiff  would  clearly  have  been  entitled  to  the  ver- 
dict of  the  jury  on  the  question.  But  there  was,  as  we  think,  an  entire  ab- 
sence of  evidence  tending  to  prove  a  fraudulent  intent  by  Lawrence  Rhutasel, 
the  mortgagee.  The  existence  of  the  indebtedness  for  the  security  of  which 
the  mortgage  was  given  is  not  denied.  Nor  is  it  claimed  that  the  debt  was 
one  for  which  the  creditor  might  not  honestly  and  fairly  demand  and  accept 
security.  The  creditor  probably  knew  that  his  debtor  was  embarrassed,  and 
he  may  have  known  that  the  mortgage  would  operate  to  defeat  or  delay  other 
creditors  in  the  collection  of  their  debts.  But  with  a  knowledge  of  these 
facts  he  might  lawfully  demand  security  for  his  debt.  And  the  evidence,  we 
think,  has  no  tendency  to  prove  that  he  accepted  the  mortgage  with  any  other 
motive  than  a  desire  to  secure  his  own  interest. 

We  think,  therefore,  that  the  case  was  one  in  which  the  court  might  prop- 
erly direct  the  verdict. 

We  find  no  error  in  the  record.    Affirmed. 


Bankin  t?.  Rankin  and  others. 

Filed  October  23,  1886. 

Chattel  Mortoaob— Foreclosure— Injunction. 

An  injunction  will  not  be  granted  at  the  instance  of  a  Junior  mortgagee  to  restrain 
the  foreclosure  of  the  senior  mortgage  on  the  ground  that  a  portion  of  the  crops 
mortgaged  to  him  is  not  covered  by  the  senior  mortgage. 

Appeal  from  Wright  circuit  court. 

This  is  an  appeai  by  plaintiff  from  the  order  of  the  circuit  court  sustaining 
a  motion  to  vacate  a  temporary  injunction,  which  had  been  issued  on  plain- 
tiffs petition,  restraining  the  defendants  Graham  and  The  Ehvood  Manufac- 
turing Company  from  selling  certain  personal  property  in  a  proceeding  which 
they  had  instituted  for  the  foreclosure  of  two  chattel  mortgages,  which  were 
executed  by  the  defendant  T.  D.  Rankin. 

Nagle  &  Birdsall,  for  appellant,  Commodore  Rankin.  R.  H,  Whipple,  for 
appellees,  T.  B.  Rankin  and  others. 

Reed,  J.  Plaintiff  and  the  defendants  Graham  and  the  Elwood  Manufact- 
uring Company  each  hold  a  chattel  mortgage  executed  by  the  defendant  T. 
D.  Rankin,  plaintiff's  mortgage  being  junior  in  point  of  time  to  the  others.. 
Graham  and  the  Elwood  Company  commenced  proceedings  to  foreclose  their 
mortgages  by  notice  and  sale,  when  plaintiff  instituted  this  proceeding,  ia 
which  he  asks  that  they  be  enjoined  from  selling  the  property  until  the  right 
of  the  parties  therein  are  determined,  and  asking  that  tlie  foreclosure  proceed* 
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ings  be  transferred  to  the  circuit  court  for  the  purpose  of  having  the  interests 
of  the  parties  in  the  property  determined  bj  the  court.  Defendants'  mortgages 
cover  the  interests  of  the  mortgagor  in  the  crops  of  oats  and  corn  then  grow- 
ing on  certain  designated  tracts  of  land,  while  plaintiff's  covers  certain  stacks 
of  oats,  also  the  interest  of  the  mortgagor  in  the  crop  of  corn  growing  on  de- 
tain designated  lands.  Plaintiff's  claim  is  that  a  portion  of  the  oats  in  the 
fltaclcs  covered  by  his  mortgage  is  not  covered  by  defendants'  mortgages,  smd 
tliat  a  large  part  of  the  corn  covered  by  his  mortgage  is  not  included  in  theirs. 
Before  the  injunction  was  served  upon  tliem  defendants  had  taken  posses- 
sion of  all  the  property,  and  had  advert  se  I  it  for  sale,  and  claimed  the  right 
to  appropriate  the  whole  of  it  under  tin  ir  mortgages  for  the  satisfaction  of 
their  debts.  Among  other  grounds  of  tlie  motion  to  vacate  the  temporary  in- 
junction are  the  following:  "On  the  face  of  the  petition  the  order  for  an  in- 
junction was  improperly  granted,"  and  "defendant  has  a  plain,  speedy,  and 
adequate  remedy  at  law  for  the  wrong  of  which  he  complains."  Either  of 
these  allegations  of  the  motion,  we  think,  affords  a  sufficient  ground  for  va- 
cating the  injunction. '  A  portion  of  the  property  which  defendants  were  pro- 
ceeding to  sell  was  covered  by  each  of  the  mortgages.  Plaintiff's  was  the 
junior  mortgage.  Whatever  interest  he  acquired  in  this  property  under  bis 
mortgage  he  took  subject  to  defendant's  mortgages.  He  clearly  is  in  no  po- 
sition to  question  their  right  to  foreclose  their  mortgages  on  the  portion  of 
the  property  which  he  admits  is  covert»d  by  their  mortgages.  He  alleges  in 
bis  petition  that  if  defendants  are  permitted  under  their  foreclosure  proceed- 
ing to  sell  the  portion  of  the  property  which  is  covered  by  his  mortgage  alone, 
he  will  suffer  irreparable  loss  and  damage,  in  that  he  will  be  deprived  of  the 
security  afforded  by  his  mortgage  for  his  debt.  But  we  do  not  see  wherein  he 
would  be  injured  by  such  sale.  The  purchaser  at  a  foreclosure  sale  can  ac- 
quire title  thereunder  only  to  such  property  as  was  covered  by  the  mortgage. 
Defendants'  mortgages  cover  certain  designated  property,  and  one  who  should 
purchase  thereunder  would  acquire  only  the  title  and  interest  on  which  they 
operate.  CJode,  §  3312.  If,  then,  the  defendants  in  their  foreclosure  proceed- 
ings sliould  sell  any  property  not  covered  by  their  mortgages,  plaintiff  would 
not  thereby  be  divested  of  his  interest  therein,  but  he  might  follow  it  into  the 
hands  of  the  purchaser  and  enforce  his  remedy  against  it.  AVe  are  of  the 
opinion,  therefore,  that  plaintiff's  petition  shows  no  grounds  for  the  issuance 
of  an  injunction.    Affirmed. 


Chicago,  I.  &  D.  R.  Co.  and  others  v.  Cedar  Rapids,  L  P.  &  JT.  W.  R. 

Co.  and  aft  other. 
Filed  October  23,  1885. 
Kailboad  Companies — Construction  op  Conteaot. 

On  coiiatruction  of  coutract  entered  into  by  the  railroad  companies  in  this  case, 
and  examination  of  the  pleadings,  h^ld,  that  the  demurrer  to  a  part  of  the  anawer 
should  not  have  been  sustained,  and  that  the  order  should  be  reversed. 

Appeal  from  Hardin  circuit  court. 

Tins  action  involves  the  title  to  an  uncompleted  line  of  railroad  located  be- 
tween Forest  City,  in  Winnebago  county,  and  Belmond,  in  Wright  county. 
There  was  a  demurrer  to  the  answer,  which  was  sustained,  and  defendants 
appeal. 

6\  K.  Tracy,  for  appellants,  the  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  and  an- 
other.   John  Porter,  for  respondents,  the  Chicago,  I.  &  D.  R.  Co.  and  others. 

ROTHROCK,  J.  The  Iowa  &  Minnesota  Railroad  Company  was  organized 
in  1874,  for  the  purpose  of  building  a  railroad  from  Forest  City  to  Belmond. 
After  procuring  the  right  of  way  for  part  of  the  distance,  and  doing  consid- 
erable grading  on  the  line,  said  company  ceased  to  prosecute  the  enterprise. 
In  1881  the  Forest  City  Southern  Railway  Company  was  organized  for  tlie 
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purpose  of  constructing  a  line  of  railroad  between  the  said  points.  On  the 
fourth  day  of  June.  1881,  the  Iowa  &  Minnesota  Railroad  Company,  by  two 
instruments  in  writing,  one  of  which  was  in  the  nature  of  a  written  agree- 
ment, and  the  other  in  the  form  of  a  deed  of  conveyance,  sold  all  of  its  riglit 
of  way,  grading,  and  franchise  in  said  uncompleted  line  of  railroad  to  sjiid 
Forest  City  Southern  Railway  Company.  The  consideration  agreed  to  be  paid 
for  the  conveyance  was  S5,000,  which  was  to  become  due  on  the  first  day  of 
June,  1883.  The  written  agreement  provided  in  substance  that  tlie  Forest 
City  Southern  Railroad  Company  should  carry  out  the  contract  of  sale  and  the 
terms  of  the  written  agreement,  and  should  execute  a  mortgage  for  the  pur- 
chase money  to  the  Iowa  &  Minnesota  Railroad  Company,  which  should  be 
recorded  in  the  several  counties  through  which  the  line  of  road  passed.  It 
was  further  stipulated  that  the  Forest  City  &  Southern  Railroad  Company 
should  condemn  the  right  of  way  over  said  line  within  90  days  from  July  1, 
1881,  and  take  possession  of  said  grade,  and  do  the  necessary  work  on  the 
same  to  secure  the  line  against  any  other  railroad  company,  and  to  keep  the 
property  free  and  clear  from  any  mechanics*  liens  or  other  incumbrances 
thereon,  so  that  the  mortgage  for  $5,000  should  be  the  first  lien  upon  the 
property.     Said  written  agreement  further  provided  as  follows : 

"(6)  It  is  further  agreed  between  said  parties  hereto  that  in  case  the  five 
thousand  dollars  (85,000)  should  not  be  paid  by  the  first  day  of  June,  1883. 
without  interest,  as  aforesaid,  that  then,  and  in  that  case,  the  said  Forest 
City  Southern  Railway  Company  shall  make,  acknowledge,  execute,  and  de- 
liver to  the  said  Iowa  &  Minnesota  Railroad  Company,  or  to  such  person  or 
company  as  that  company  may  designate,  a  deed  of  conveyance,  which  sliall 
convey  to  said  Iowa  &  Minnesota  Railroad  Company,  or  such  person  or  com- 
pany as  may  be  so  designated,  as  aforesaid,  the  said  property  herein  sold  to 
said  Forest  City  Southern  Railway  Company,  together  with  the  additional 
improvements  thereon  that  said  company  may  put  upon  said  property,  to- 
gether with  the  right  of  way  which  shall  be  hereafter  procured  over  said  line, 
which  shall  include  all  the  line  over  which  and  wherever  the  same  has  been 
procured  by  the  Iowa  &  Minnesota  Raih'oad  Company  between  Belniond  and 
Forest  City,  together  with  all  the  improvements  and  additions  to  said  prop- 
erty, between  the  points  designated,  in  Wright,  Hancock,  and  Winnebago 
counties,  in  the  state  of  Iowa,  which  said  conveyance  shall  convey  said  prop- 
erty, and  all  the  rights  and  franchises,  clear  from  any  and  all  liens  and  in- 
cumbrances of  every  kind  and  character  made  or  permitted  by  said  Forest  City 
&  Southern  Railway  company  in  violation  of  the  terms  of  this  contract. 

"(7)  It  is  further  agreed  that  the  last  division  of  this  contract  is  subject 
to  this  condition:  That  in  case  said  second  party  should  desire  to  pay  the 
said  sum  of  five  thousand  (35,000)  dollars  rather  than  make  said  reconvey- 
ance, if  not  before  paid,  it  may  have  the  privilege  of  so  doing  by  giving  sixty 
days'  notice  before  the  first  day  of  June,  1883,  in  writing  of  such  desire  to 
J  F  Buncombe,  the  president  of  said  Iowa  &  Minnesota  Railroad  Company, 
or  his  successor  in  oflace. 

"(8)  It  is  further  expressly  agreed  between  the  parties  hereto  that  the 
failure  to  give  said  notice  within  sixty  days  named  shall  make  the  sixth  di- 
vision of  this  contract  binding,  and  if  the  notice  is  given,  and  the  five  thou- 
sand ($5,000)  dollars  not  paid  by  the  first  day  of  June,  1883,  then,  and  in 
either  case,  said  division  shall  be  binding,  and  said  first  party  may  have  a  strict 
foreclosure  of  said  mortgage,  and  have  the  equity  of  redemption  cut  off  by  a 
decree  of  court,  or  said  first  party  may  enforce  in  equity  the  making  of  said 
deed  provided  for  in  said  sixth  division  of  this  contract,  at  the  option  of  the 
first  party  hereto,  or  said  firet  party  may  have  such  other  relief  in  the  premises 
as  the  laws  or  equity  can  give. 

"(9)  If  said  first  party  should  prefer  to  extend  the  time  beyond  June  1, 
1883,  if  the  money  shall  not  be  before  paid,  or  if  the  deed  shall  not  be  then 
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made,  so  that  the  said  mortgage  should  be  in  eitlier  case  satisfied,  it  may  do 
so,  but  in  that  event  the  sum  of  five  thousand  ($5,000)  dollars  shall  draw  in- 
terest at  the  rate  of  ten  per  cent,  per  annum,  payable  annuiilly;  but  at  any 
time  thereafter  said  first  party  may  end  the  time  so  extended  by  giving  sixty 
days'  notice  in  writing,  so  that  the  provisions  of  this  contract  would  apply  at 
the  end  of  the  time  of  said  extension  to  the  same  as  on  the  first  day  of  Juae» 
1883,  except  as  to  accumulate  interest/' 

The  deed  conveyed  all  the  right,  title,  interest,  and  property  which  the 
Iowa  &  Minnesota  llailroad  Company  had  in  the  road-bed,  right  of  way,  grad- 
ing, and  bridging  on  the  line  between  the  two  points  above  named.  The 
mortgage  given  to  secure  the  payment  of  the  purchase  money  contained  these 
provisions:  "Provided,  always.and  these  presents  are  on  the  express  condi- 
tion, that  if  the  said  Forest  City  llailway  Company  shall  perform  each  and 
every  of  the  covenants  contained  in  the  written  contract  dated  the  fourth 
day  of  June,  1881,  made  between  the  parties  hereto  at  the  time  and  in  the 
manner  therein  designated,  and  shall  pay  the  money  at  the  time  and  in  the 
manner  therein  provided,  or,  on  a  failure  to  pay  the  same,  shall  execute  the 
deed  therein  required,  conveying  the  property  therein  agreed  to  be  con- 
veyed, and  in  every  other  particular  shall  comply  with  the  terms,  conditions, 
and  requirements  of  said  contract  at  the  time  and  in  the  manner  therein  pro- 
vided, then,  and  in  that  case,  the  above  and  foregoing  conveyance  to  be  void, 
otherwise  to  remain  in  full  force  and  effect;  but  if  default  should  be  made  in 
the  payment  of  the  sum  of  money  as  therein  provided,  at  the  time  therein 
provided,  or  if  the  first  party  shall  fail  to  proceed  to  secure  the  right  of  way 
as  herein  provideil,  within  the  time  as  therein  provided,  or  shall  fail  to  take 
and  hold  possession  of  said  properly  in  the  manner  and  form  therein  provided, 
or  shall  fail  to  perform  any  covenant  contained  in  said  contract  between  said 
parties  within  the  time  and  in  the  manner  provided  therein,  then  the  said 
second  party  shall  have  tlie  right  forthwith  to  proceed  by  strict  foreclosure,  or 
by  any  other  lawful  mode,  to  enforce  said  contract  and  the  mortgage,  or  col- 
lect the  money  therein  provided,  together  with  all  the  interest  and  costs,  at 
the  option  of  the  said  second  party," 

On  the  twenty-eighth  day  of  April,  1882,  the  name  of  the  Forest  City 
Southern  Railroad  Company  was  changed  to  that  of  the  Cliicago,  Iowa  &  Da- 
kota Railroad  Company,  the  plaintiiT  herein.  The  $5,000  of  purchase  money 
has  not  been  paid.  The  plaintiff  alleges  in  its  petition  that  it  took  possession 
of  the  road,  condemned  right  of  way,  and  was  proceeding  to  complete  the  said 
line  in  compliance  with  its  contract,  and  that  on  the  nineteenth  day  of  No- 
vember, 1883,  for  tlie  jiurpose  of  terminating  any  further  extension  of  the 
time  of  payment  of  tlie  S5,000  purchase  mOney,  tlie  Iowa  <fe  Minnesota  Rail- 
road Company,  by  its  proper  officer,  served  notice  on  the  Chicago,  Iowa  & 
Dakotji  Railroad  Company  requiring  payment  to  be  made  within  sixty  days 
thereafter;  and  that  on  the  fifteenth  day  of  January,  1884,  the  plaintiff  tend- 
ered and  offered  to  said  defendants  the  full  amount  of  the  principal  and  in- 
terest due  on  said  mortgage,  and  that  the  tender  was  refused.  The  petition 
charges  that  the  defendants  have  acquired  the  interest  of  the  Minnesota  & 
Iowa  Railroad  Company  in  said  mortgage,  and  have  wrongfully  taken  posses- 
sion of  the  line  of  road  to  the  gieat  damage  of  the  plaintiff.  Damages  in  the 
sum  of  8300,000  are  demanded,  and  it  is  prayed  that  the  defendants  be  re- 
strained from  in  any  manner  interfering  with  or  entering  upon  any  part  of 
the  grade,  road-bed,  or  right  of  way. 

The  defendants  in  their  answer  deny  that  the  plaintiff  has  in  any  manner 
complied  with  its  contract,  and  allege  that  the  plaintiff  ceased  to  work  on 
said  contemplated  line  of  road,  and  for  years  has  never  done  any  work  thereon, 
and  has  abandoned  said  project,  and  refused  to  carry  out  the  wishes  of  the 
public  in  voting  taxes  and  giving  aid  'for  the  construction  of  said  railway, 
and  that  plaintiff  has  no  right  to  use,  occupy,  or  control  any  part  of  said  road 
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l>ecause  it  failed  to  pay  said  85,000  purchase  money  by  the  first  day  of  June^ 
1883;  that  it  was  agreed  in  said  contract  and  mortgage  that  if  the  said  pur- 
ehasp  money  was  not  paid  when  due,  tliat  the  said  Forest  City  &  Soutliern 
Uailroad  Company  should  reconvey,  by  a  proper  deed  to  the  Iowa  &  Minnesota 
Hailroad  Company,  or  to  such  person  or  company  as  it  should  direct,  all  the 
property,  rights,  and  improvements  made  on  said  line  between  Belmond  and 
Forest  City,  free  from  any  and  all  liens  and  incumbrances  made  by  the  said 
Forest  City  &  Southern  Railway  Company;  and  that  on  the  nineteenth  day  of 
November,  1888,  the  Iowa  &  Minnesota  Railroad  Company  declared  the  rights 
of  the  plaintiff  to  the  property  forfeited,  and  on  said  last  date  demanded 
a  reconveyance  of  the  same. 

The  answer  further  avers  that  on  the  twenty-first  of  November,  1883,  the 
said  Iowa  &  Minnesota  Railway  Company  made  and  delivered  to  one  of  the 
defendants  a  deed  of  conveyance  of  all  said  property,  and  that  thereunder 
said  defendant  was  in  possession  and  subrogated  to  all  the  rights  of  the  vendor 
in  said  property.  It  is  expressly  denied  in  the  answer  that  any  extension  of 
the  time  of  payment  of  the  purchase  money  was  at  any  time  given  by  any 
act  of  the  Minnesota  &  Iowa  Railroad  Company.  The  defendant  prays  that 
the  plaintiff  may  be  ordered  and  decreed  to  reconvey  all  said  right  of  way^ 
road-bed,  and  improvements  on  said  line  to  the  defendants,  and  that  all  right 
and  claim  of  the  plaintiff  thereto  be  declared  null  and  void. 

It  is  exceedingly  doubtful  whether  the  demurrer  should  have  been  enter- 
tained bj  the  court.  There  is  but  one  defense  set  up  in  tl)e  answer.  It  con- 
sists of  explicit  denials  of  certain  averments  of  the  petition,  and  averments 
of  other  facts;  and  upon  these  denials  and  averments  the  defendants  claim 
that  the  plaintiff  has  no  right  to  the  property,  and  demand  a  conveyance  of  it 
to  the  defendants.  It  is  not  a  case  of  a  demurrer  to  one  of  two  distinct  and 
independent  defenses  set  up  in  one  count  of  the  answer,  as  in  Wright  v.  Con- 
ner^  34  Iowa,  240.  In  the  language  of  the  demurrer  it  assails  that  part  of  the 
answer  which  is  in  the  nature  of  a  cross-petition  asking  affirmative  relief,  Jind 
which  asks  that  plaintiffs  be  required  to  make  deed  of  conveyance  of  the  prop- 
erty in  controversy.  The  affirmative  relief  demanded  is  bsised  wholly  upon 
the  denials  of  the  answer,  and  the  averments  of  facts  therein  contained.  It 
is  averred  in  the  answer  tliat  the  plaintiff  abandoned  the  line  of  road,  and 
suffered  a  forfeiture  of  all  its  rights,  by  failing  to  pay  the  purchase  money. 

These  averments  must  be  taken  as  true  upon  demurrer.  AVhat  the  plaintiff 
seeks  to  have  determined  by  the  demurrer  is  that  time  is  not  the  essence  of  the 
written  agreement  and  mortgage.  This  proposition,  we  think,  is  correct. 
Both  instruments  must  be  construed  together.  They  are  parts  of  the  same 
transaction,  and  by  their  terms  time  is  not  of  their  essence.  Indeed,  it  ap- 
pears that  such  was  not  the  intention  of  the  parties.  The  plaintiff  did  not 
forfeit  all  right  under  the  conveyance  made  to  it  by  merely  failing  to  pay  the 
purchase  money  when  it  became  due;  but  if  it  abandoned  the  line,  or  for- 
feited its  rights  for  any  other  reason,  it  is  in  no  position  to  demand  that  the 
defendant  shall  take  up  its  railroad  track,  and  cease  to  operate  the  road.  Thes<» 
questions  should  be  determined  upon  a  trial  of  the  cause.  They  cannot  be 
properly  determined  by  demurring  to  a  part  of  the  answer.    Reversed. 
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MABLma  V.  Burlington*  G.  B.  &  N.  B.  Oo. 

Filed  October  23, 1885. 

1.  Peactice— Allowing  CROSB-PnirioN  in  Natubx  op  Amkmduent, 

Where  a  cross-petition  is  in  the  nature  of  an  amendment,  the  discretion  of  the 
trial  court  in  allowing  it  to  be  filed  when  the  case  had  been  called  for  trial  will  not 
be  interfered  with. 

2.  Same— Trial  by  Jury— Equttablb  Action. 

Where  an  action  of  trespass  is  brought  by  a  party^  claiming  title  to  land  used  as  a 
right  of  way  against  a  railroad  company  so  usmg  it,  and  the  company  file  a  cross- 
petition  setting  up  that  the  records  of  the  condemnation  proceedings  of  their  lessor 
nave  been  lost,  and  demanding  equitable  relief,  the  action  is  to  be  considered  an 
equitable  proceeding,  and  the  case  is  not  properly  triable  by  a  Jury. 

3.  Railroad — Condemnation  Procep:dings. 

Where  a  land-owner  has  received  the  amount  awarded  in  condemnation  pro- 
ceedings he  is  in  no  position  atlerwards  to  object  to  the  sufficiency  of  the  proof  of 
the  contents  of  the  condemnation  papers,  nor  of  the  fact  that  no  notice  was  given 
to  him  of  such  proceedings. 

Appeal  from  Johnson  district  court. 

This  is  an  action  by  wliich  the  plaintiff  seeks  to  recover  damages  for  an  al- 
leged trespass  upon  eertain  lands.  There  was  an  answer  and  an  amendment 
thereto  in  the  nature  of  a  cross-petition  in  equity.  A  trial  was  had  to  the 
•ourt,  and  a  decree  was  entered  for  the  defendant.    Plaintiff  appeals. 

Milton  Remby  and  L.  W,  Clapp,  for  appellant,  Thomjis  Marling.  Boal  (§ 
Jackson,  for  the  Burlington,  C.  R.  &  N".  R.  Co. 

RoTHROCK,  J.  The  plaintiff  by  his  petition  claims  that  in  October,  1879, 
tftib  defendant  wrongfully,  unlawfully,  and  without  permission  of  plaintiff  en- 
tered upon  and  took  possession  of  a  strip  of  land  100  feet  wide  running  through 
plaintiff's  farm,  and  constructed  a  railroad  track  upon  the  same,  and  is  now 
operating  a  railroad  tliereon,  and  he  demands  a  judgment  for  $1,2D0  for  said 
wrongful  trespass  and  injury.  The  defendant  by  its  answer  admits  that  it 
is  in  possession  of  the  land,  but  claims  that  such  possession  is  rightful  for 
the  reason  that  in  the  year  1867  a  corporation  known  as  the  Iowa  Northern 
Central  Railroad  Ck)mpany,  organized  for  the  purpose  of  building  a  line  of 
railroad  from  the  city  of  Keokuk,  Iowa,  through  the  counties  of  Lee,  Henry, 
Washington,  and  Jolinson.  surveyed  its  line  through  the  lands  of  the  plain- 
tiff, and  upon  the  100  feet  described  in  plaintiff's  petition,  and  applied  to 
plaintiff  to  purchase  the  right  of  way  therefor,  which  was  refused;  that  there- 
upon said  company  caused  a  sheriff's  jury  to  appraise  the  damages  resulting 
from  the  taking  of  said  land,  and  that  the  compensation  to  which  plaintiff 
was  entitled  was  assessed  by  said  jury  at  $700,  which  sum  was  paid  to  plain- 
tiff in  August,  1867.  and  that  said  company  then  entered  upon  said  premises 
and  constructed  a  road-bed  thereon ;  that  in  1879  the  Iowa  City  &  Western 
Railway  Company,  having  succeeded  by  purchase  to  all  of  the  rights  of  the 
Iowa  Northern  Central  Railroad  Company,  constructed  thereon  the  road  of 
which  plaintiff  complains;  that  said  Iowa  City  &  Western  Railroad  Com- 
pany applied  to  plaintiff  for  an  instrument  of  release  of  any  claim  he  might 
have  in  said  land;  that  it  was  then  agreed  between  the  parties  that  said  rail- 
road company  should  build  a  bridge  at  such  an  elevation  as  to  permit  plain- 
tiff's stock  to  pass  under  said  railroad  track,  and  in  fencing  its  right  of  way 
it  should  place  the  fence  not  to  exceed  25  feet  from  the  center  line  of  its  track, 
along  the  west  side  thereof,  from  the  north  line  of  plaintiff's  land  to  the  south 
side  of  what  was  then  the  garden  about  plaintiff's  house;  that  in  considera- 
tion of  this  agreement  to  bridge  and  fence  as  stated  plaintiff  consented  to  re- 
lease any  and  all  right  he  might  have  in  any  part  of  said  100  feet  by  reason 
of  lapse  of  time  and  non-user;  that  the  said  company,  relying  upon  said  agree- 
ment, constructed  the  road  and  the  underground  pass,  and  in  so  doing  expended 
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large  sums  of  money;  that  thereafter  the  said  Iowa  City  &  Western  Railway 
Company  leased  the  said  road  to  the  defendant. 

When  the  case  was  called  for  trial,  leave  was  granted  to  the  defendant  ta 
amend  its  answer.  An  amendment  was  filed  in  the  nature  of  a  cross^petition 
in  equity,  which,  in  addition  to  the  averments  of  the  original  answer,  set 
forth  that  the  sheriff  under  whom  the  condemnation  was  made  in  1867  died 
long  since,  and  that  defendant  has  made  diligent  efforts  to  procure  the  pro* 
ceedings  of  said  condemnation;  that  the  same  have  never  been  recorded,  and 
c^mnot  now  be  found;  that  the  defendant  is  entitled  to  have  its  right  and 
title  as  lessor  ascertained,  and  quieted  as  against  the  plaintiff's  claim  of  title 
in  the  land;  and  praying  that  tlie  Iowa  City  &  Western  Railway  Company  be 
decreed  to  be  the  owner  of  said  right  of  way,  and  that  this  defendant  as  lessee 
is  entitled  to  the  occupation  thereof,  and  to  have  such  rights  fully  and  forever 
quieted  as  against  any  and  all  claims  of  plaintiff.  The  plaintiff  moved  to 
strike  the  cross-petition  from  th^  files  because  filed  without  leave  of  the  court, 
and  because  it  was  not  filed  until  the  cause  was  reached  for  trial.  The  mo- 
tion was  overruled.  Thereupon  the  plaintiff  demurred  to  tlie  cross-bill,  and 
the  demurrer  was  overruled.  Afterwaixls  the  plaintiff  replied  to  the  answer 
and  cross-bill,  in  which  lie  denied  that  any  condemnation  proceedings  were  had^ 
and  pleaded  that  the  road  was  abandoned  by  the  Iowa  Northern  Central  Hail- 
road  Company,  and  that  the  plaintiff  was  in  the  open,  notorious,  and  adverse 
possession  of  said  right  of  way,  under  color  of  title  and  claim  of  right,  for 
more  than  10  years  after  said  abandonment,  and  before  his  possession  was 
disturbed  by  the  defendant. 

There  are  many  other  averments  in  the  several  pleadings  not  necessary  t9 
be  recited  in  this  opinion.  We  think  we  have  set  out  enough  to  make  plain 
the  grounds  upon  which  we  determine  the  rights  of  the  parties. 

1.  It  is  claimed  by  the  defendant  that  the  motion  to  strike  the  cross-petition 
should  have  been  sustained  because  it  was  filed  when  the  cause  was  called 
for  trial.  It  is  scarcely  necessary  to  say  that  the  pleading  was  in  the  nature 
of  an  amendment,  and  we  do  not  interfere  with  the  discretion  of  trial  courts 
in  allowing  amendments  within  the  time  fixed  by  the  statute. 

2.  The  plaintiff  demanded  a  trial  by  jury,  and  he  complains  because  his  re- 
quest was  denied.  The  answer  and  cross-petition  prevented  an  equitable 
issue. 

The  defendant  was  in  possession  of  the  land,  and  the  plaintiff  commenced 
his  action  for  trespass.  The  action  for  trespass  was  not  based  upon  a  mere 
possessory  right  to  the  land  in  the  plaintiff.  He  claimed  to  recover  because 
he  was  the  owner  of  the  right  of  way  100  feet  wide,  and  because  the  defend- 
ant unlawfully  and  wrongfully  trespassed  upon  it.  The  apparent  title  of  rec- 
ord was  in  the  plaintiff.  The  defendant  chiimed  the  right  to  the  possession 
of  the  land  undei*  the  alleged  condemnation  proceedings,  and  alleged  that  aH 
of  the  papers  in' connection  therewith  were  lost.  It  was  the  right  of  the  de- 
fendant to  demand  equitable  relief  and  a  decree  quieting  its  rights  to  the  land. 
It  was  entitled  to  a  decree  fixing  the  rights  of  the  parties  to  the  land.  It  is 
said  that  the  defendant  could  have  shown  every  fact  pleaded  on  a  trial  in  the 
action  at  law  for  trespass,  and  that  a  judgment  would  have  settled  the  rights 
of  the  parties.  We  think  the  defendant  was  entitled  to  more  than  this.  It 
could  demand  that  if  it  had  a  valid  right  of  way  that  right  should  be  made  of 
record  in  a  plainer  and  more  specific  manner  than  a  mere  judgment  at  law  in 
its  favor  in  an  action  for  trespass.  The  decree  of  the  court  requiring  the  de- 
fendant to  remove  its  fence  on  one  side  of  the  right  of  way  25  feet  nearer  the 
center  of  the  track  to  correspond  with  an  agreement  of  the  parties,  shows  that 
it  was  a  proper  case  for  equitable  cognizance.  We  think  the  court  properly 
ruled  that  the  claim  made  by  the  defendant  should  be  tried  as  in  equity,  and 
without  a  jury,  and  we  think  that  it  was  the  right  of  the  defendant,  as  a  lessee 
claiming  under  the  Iowa  City  &  Western  Bail  way  Company,  to  assert  its  right 
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against  the  plaintiff  without  making  said  company  a  party.  The  lease  ap- 
pears to  have  been  for  a  term  of  50  years,  with  the  right  of  renewal  at  the  ex- 
piration of  that  time. 

3.  It  is  urged  that  there  was  no  competent  evidence  that  there  ever  was 
any  legal  condemnation  of  the  land.  It  appeai-s  that  a  sheriff's  jury  con- 
demned adjoining  lands,  and  on  the  same  day  went  upon  the  plaintiff^s  farm, 
after  the  stakes  were  driven  and  the  line  located,  and  that  they  fixed  the  dam- 
ages at  $700,  and  that  the  treasurer  of  the  company  paid  the  plaintiff  the  full 
amount  awarded  to  him,  and  that  the  Northern  Iowa  Central  Bailroad  Com- 
pany were  forbidden  by  the  plaintiff  to  enter  upon  his  farm  to  grade  the  line 
until  after  the  condemnation,  and  that  after  he  received  payment  for  the 
right  of  way  the  company  entered  upon  the  land,  and  made  the  grade  with- 
out objection  from  him.  And  it  is  fully  shown  that  the  condemnation  papers 
are  lost.  It  is  true  the  plaintiff,  in  his  testimony  as  a  witness,  denies  some 
of  these  facts,  but  his  denial  cannot  overcome  the  testimony  of  a  number  of 
credible  witnesses.  It  will  be  readily  seen  that  having  received  his  damages 
for  the  right  of  way,  he  is  in  no  position  to  cavil  about  the  sufficiency  of  the 
proof  of  the  contents  of  the  condemnation  papers,  nor  of  the  fact,  as  he  claims, 
that  no  notice  of  the  condemnation  proceedings  was  given  to  him.  He  was 
present  when  the  sheriff's  jury  viewed  the  land  and  mode  the  assessment. 

4.  Kext  it  is  claimed  that  it  does  not  appear  from  the  evidence  that  the  de- 
fendant and  its  lessor  have  succeeded  to  the  rights  of  the  Iowa  Korthern  Cen- 
tral Railroad  Company.  It  is  shown  that  the  last-named  company  changed 
its  name  and  became  known  as  the  Keokuk,  Iowa  City  &  Minnesota  Rail- 
road Company.  It  is  true,  this  fact  was  not  shown  by  any  recorded  proceed- 
ings of  the  company.  But  an  action  was  afterwards  brought  by  one  John- 
son against  the  last-named  company,  and  a  lien  against  the  line  was  foreclosed, 
and  a  sale  of  the  road  had  under  the  decree.  The  Iowa  City  &  Western  Rail- 
way Company  hold  under  a  conveyance  from  the  purchaser  at  the  foreclosure 
sale.  We  think  this  is  a  sufficient  showing  that  the  defendant  and  its  lessor 
are  the  successoi-s  in  interest  of  the  Northern  Iowa  Central  Railroad  Com- 
pany. It  surely  is  sufficient  in  consideration  of  the  fact  that  the  last-named 
company  failed  to  complete  the  line,  and  passed  vut  of  existence,  and  no  one 
makes  any  claim  adverse  to  the  claim  of  the  defendant. 

5.  It  is  next  urged  that  any  claim  held  by  the  defendant  is  barred  by  the 
statute  of  limitations.  Upon  this  question  the  preponderance  of  the  evidence 
is  against  the  plaintiff.  It  is  true,  he  testifies  that  no  work  was  done  on  the 
right  of  way  on  his  farm  after  1867  until  1879,  a  period  of  more  than  10  years. 
But  other  satisfactory  evidence  shows  that  the  work  was  prosecuted  on  the 
farm  as  late  as  November,  1869,  which  would  make  the  period  of  non-user 
and  abandonment  less  than  10  years.  Aside  from  this,  the  plaintiff  is  in  no 
position  to  tissert  the  statute  of  limitations,  because  he  received  the  damages 
for  the  right  of  way,  and  in  1879  made  an  agreement  with  the  Iowa  City  & 
Western  Railway  Company,  under  which  that  company  went  into  possession, 
and  with  his  consent  finished  the  road,  and  operated  it  for  more  than  three 
years  and  a  half  before  he  discovered  that  he  ought  to  be  again  paid  for  the 
right  of  way.  This  action  was  commenced  on  the  sixteenth  day  of  May, 
1883. 

We  think  the  decree  of  the  court  below  ought  to  be  affirmed. 
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Becket  V.  lowA  Improvement  Co, 

Filed  October  23,  1885. 
Principal  and  Agbkt— Failube  of  Agent  to  Account  pob  Money — Action  fob  Sbbv- 

ICES. 

A.  sued  for  a  balance  due  him  for  services  in  defendant's  employ,  and  defendant 
set  up  as  a  counter-claim  that  it  was  the  duty  of  A.  to  pay  the  men  employed  by 
defendant,  and  that  $8,000  had  been  intrusted  to  him  for  that  purpose,  and  that  he 
had  failed  to  account  for  $100.  Held^  that  the  burden  of  proof  was  on  A.  to  satis- 
factorily account  for  all  the  funds  received  by  him,  and  that,  unless  he  showed  that 
the  $100  was  lost  without  fault  or  neglect  on  his  part,  defendant  was  entitled  to  his 
counter-claim. 

Appeal  from  Marshall  circuit  court, 

PJaintiff  brought  suit  to  recover  a  balance  of  $136.80,  which  he  alleged  was 
clue  him  for  services  rendered  by  him  for  defendant  and  for  expenses  incurred 
by  him  while  performing  such  services.  He  alleges  that  he  was  employed 
by  defendant  at  the  agreed  price  of  jB75  per  month,  and  that  lie  labored  for  it 
under  such  employment  during  the  months  of  May  and  June  and  for  18  days 
in  July,  1884,  and  that  he  incurred  expenses  while  so  employed  to  the  amount 
of  $9.25,  which  defendant  agreed  to  pay,  and  that  it  had  paid  him  but  $66  on 
said  account.  Defendant  admitted  that  plaintiff  was  employed  by  it  at  the 
price  stated  in  the  petition,  and  that  he  had  worked  during  May  and  June  and 
for  17  days  in  July,  and  that  it  was  indebted  to  him  therefor,  and  for  the  item 
of  $9.25  for  expenses,  theamount  of  indebtedness  admitted  being  $134.39;  and 
for  a  counter-claim  it  alleged  that  during  the  time  of  his  employment  plain- 
tiflP  received  into  his  possession  the  sum  of  $8,000  belonging  to  defendant, 
which  it  was  his  duty  to  disburse  for  it,  and  that  of  said  amount  he  had  failed 
and  neglected  to  account  for  $100,  and  that  he  wrongfully  retained  the  same 
and  refused  to  return  it  to  defendant.  There  was  a  verdict  and  judgment 
for  plaintiff  for  $185.75,  and  defendant  appeals. 

Parker  <&  Childs,  for  appellant,  Iowa  Improvement  Co,    Brown  &  Carney ^ 
for  appellee,  H.  T.  Becket. 

Beed,  J.  The  only  material  question  in  the  case  arises  on  defendant's 
counter-claim.  The  defendant,  as  we  understand,  was  engaged  in  operating 
a  railway.  It  was  plaintiff*s  duty  by  virtue  of  his  employment  to  go  out  on 
the  line  of  the  road  at  certain  times  and  pay  the  hands  employed  in  tlie  work 
of  operating  it.  About  the  fourteenth  of  January,  1884,  he  received  from 
defendant's  treasurer  a  check  for  $8,000  on  the  bank  in  Marshalltown  with 
which  defendant  kept  its  account.  On  that  day  he  presented  the  check  at  the 
bank,  and  received  the  money  thereon,  which  .he  took  to  defendant's  office  and 
placed  in  a  safe.  On  the  next  morning  he  took  the  packages  of  money  out 
of  the  safe,  and  started  out  on  the  road,  accompanied  by  another  employe  of 
the  defendant,  to  pay  the  men.  They  traveled  in  a  car  which  was  fitted  up  for 
the  pui-pose.  Plaintiff  had  charge  of  the  money,  and  he  sat  at  one  window, 
while  the  other  employe  sat  at  another  with  the  pay-roll.  When  a  man  pre- 
sented himself  to  receive  his  pay,  the  other  clerk  would  give  him  a  statement 
on  a  ticket  from  the  pay-roll  of  the  amount  due  him,  which  he  would  then 
present  to  plaintiff,  who  would  pay  him  the  amount.  They  returned  to 
Marshalltown  the  same  evening,  and  after tiscertaining from  an  examination 
of  the  pay-roll  and  tickets  the  amount  they  had  disbursed,  and  counting  the 
remaining  money,  they  discovered  there  was  a  discrepancy  of  $100  between 
what  they  had  and  the  amount  they  should  have  had.  Plaintiff  carried  the 
money  during  the  day  in  a  valise,  which  had  been  used  on  other  occasions 
for  the  same  purpose.  The  key  to  this  valise  had  been  lost,  and  there  was  no 
means  of  locking  it.  On  one  occasion  during  the  day  he  left  the  valise,  with 
the  money  in  it,  in  charge  of  a  station  agent  of  defendant  while  he  ate  his 
dinner.     On  another  occasion  he  left  the  car,  and  was  absent  for  a  short  time, 
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leaving  the  money  in  it.  The  other  clerk  was  in  the  car  dunng  his  absence. 
Defendant  asked  the  circuit  court  to  instruct  the  jury  that  if  plaintiff  received 
the  $100  in  issue,  he  was  responsible  for  its  safe-keeping  and  disbursement, 
and  tl)e  burden  was  on  him  to  satisfactorily  account  for  all  the  funds  re- 
ceived by  him,  and  unless  he  had  shown  that  the  3100  was  lost  without  fault 
or  neglect  on  his  part,  they  should  allow  defendant  that  amount  in  their  ver- 
dict. Tlie  court  refused  to  give  this  instruction,  but  told  the  jury  that  while 
plaintiff  would  be  chargeable  with  said  sum  if  the  loss  occurred  through  any 
fault  or  negligence  of  his,  the  burden  was  on  defendant  to  show  that  it  was 
lost  through  his  neglect  or  fault. 

In  our  opinion  the  instruction  asked  by  defendant  correctly  expresses  the 
rule  as  to  the  burden  of  proof  under  the  pleadings,  and  should  have  been 
given.  The  allegation  of  the  counter-claim  was  that  plaintiff  received 
$8,000,  which  it  was  his  duty,  by  virtue  of  his  employment,  to  disburse  or 
account  for,  and  of  that  amount  he  had  not  disbursed  the  sum  in  contro- 
versy, neither  had  he  accounted  for  or  returned  it  to  defendant,  although  de- 
mand therefor  had  been  made.  There  was  no  averment  that  the  money 
was  lost,  nor  did  defendant  seek  to  recover  on  the  ground  that  plaintiff  had 
been  negligent  in  the  performance  of  the  duties  of  his  employment;  but  the 
gravamen  of  its  complaint  is  that  he  had  failed  to  either  disburse  or  account 
for  the  money.  Its  claim,  then,  would  be  established  by  proof  that  he  had  re- 
ceived the  money,  and  that  he  had  neither  disbursed  nor  returned  it.  On 
proof  of  these  facts,  it  would  be  entitled  to  recover,  unless  plaintiff  could  es- 
tablish some  matter  in  avoidance. 

Plaintiff's  defense  is  that  if  the  money  came  into  his  hands,  it  was  lost 
through  no  negligence  on  his  part.  In  effect,  he  asserted  that  he  transacted 
the  business  with  diligence  and  care,  and  for  that  reason  Was  not  chargeable 
with  the  loss.  The  burden  of  proving  this  claim  was  clearly  on  him.  The 
question  whether  the  burden  of  proof  as  to  any  psirticular  fact  in  the  case  is 
on  plaintiff  or  defendant  depends  upon  whether  it  relates  to  the  cause  of  ac- 
tion alleged  or  to  the  defense. 

It  is  contended,  however,  that  it  was  not  proven  that  the  money  ever  came 
into  plaintiff's  hands.  It  is  admitted  that  he  received  the  money  from  the 
bank  and  placed  it  in  the  safe  in  defendant's  office,  and  that  on  the  next 
morning  he  took  the  packages  out  of  the  safe.  But  it  is  shown  that  another 
employe  or  officer  of  defendant  had  a  key  to  the  safe,  and  it  is  insisted  that 
it  cannot  be  assumed  that  the  packages,  when  they  were  removed  from  the 
safe,  contained  the  same  amount  of  money  which  was  in  them  when  they 
were  placed  there,  without  proof  that  tlie  safe  or  its  contents  had  not  been 
tampered  with  in  the  mean  tiipe.  We  think,  however,  that  the  question 
whether  the  packages  contained  the  full  amount  of  ^,000  when  plaintiff  re- 
moved them  from  the  safe  was  for  the  jury.  The  fact  that  there  was  nothing 
in  their  appearance  at  that  time  indicating  that  any  portion  of  their  contents 
had  been  removed  would  have  some  tendency  to  prove  that  they  contained 
the  same  amount  as  when  they  were  placed  in  the  safe  the  evening  before. 
It  cannot  be  said,  then,  that  there  was  no  evidence  tending  to  prove  that 
plaintiff  received  the  money. 

The  judgment  of  the  circuit  court  will  be  reyers6d»  and  the  cause  will  be 
remanded  for  a  new  trial.    Beversed. 
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Powers  «.  Strottt. 

Filed  October  23,  1885. 

MoKraAaE— FoRRCLosintie^DEFENSE  OP  ISrkacii  op  Coxtbact. 

On  the  evUlence  in  this  ctwe,  /4«/r/,  that  plaintiff  had  not  violated  the  temis  of  his 
contract  for  tliesale  of  his  medical  prnctice,  which  formed  iKirt  of  the  considera- 
tion for  conveyance  of  liis  property  to  defendant,  and  that  lie  >Yas  entitled  to  fore- 
close the  mortgage  given  for  the  deferred  payments. 

Appeal  from  Butler  district  court. 

This  is  an  jiction  f«)r  the  foreclosure  of  a  mortgage  upon  certain  real  es- 
tate. It  appeal's  that  the  mortgage  wjis  given  in  part  to  secure  the  purchiise 
money  of  the  mortgaged  property,  which  consisted  of  certain  town  lots  upon 
which  there  wjis  a  dwelling-house,  barn,  and  otfice.  Both  parties  are  physi- 
cians. As  part  of  the  consideration  for  said  property  the  plain  tilt  undertook 
to  transfer  his  meilical  practice  to  the  defendant.  Tlie  parties  entered  into  a 
written  contract  in  which  the  plaintiff  bound  himself  to  abstain  from  the  gen- 
eral practice  of  medicine  in  Parkeraburg  (the  place  where  the  property  was 
situated)  and  in  the  surrounding  country  for  three  years.  The  defendant 
claims  that  the  plaintiff  viohited  this  contract,  and  he  seeks  to  set  off  against 
the  mortgage  damages  provided  for  in  the  contract  in  the  event  of  a  failure 
upon  the  part  of  plaintiff  to  observe  its  stipulations.  There  was  a  trial  to  the 
•curt,  and  a  decree  for  the  plaintiff.    Defendant  appeals. 

/.  H,  Scales  and  Oibson  cfe  Dawson,  for  appellant,  A.  O.  Strout.  H.  C.  Hem- 
mitoay  and  Powers  *  Lacy,  for  appellee,  M.  J.  Powers 

RoTiiROCK,  J .  That  part  of  the  written  contract  which  is  material  to  the 
determination  of  the  ciise  is  as  follows: 

"And  the  said  M.  I.  Powers  hereby  agrees,  in  consideration  of  the  above 
specifled  sum  of  three  thousand  dollars,  to  sell  and  convey  to  the  said  A.  0. 
Strout  the  above  described  lots,  numbered  two  and  three,  and  to  execute  to 
•aid  A.  O.  Strout  a  good  and  sufficient  warranty  deed  therefor,  together  with 
all  the  appurtenances  thereto  belonging,  and  to  relinquish  and  give  up  to  said 
A.  O.  Strout  his  general  practice  of  medicine  and  surgery  in  Parkersburg, 
Butler  county,  and  the  surrounding  country,  for  the  period  of  three  years  from 
the  date  hereof,  reserving  only  the  right  to  practice  in  special  cases,  emergen- 
cies, and  in  consultations.'' 

The  plaintiff,  upon  gi  ving  the  defendant  possession  of  the  property,  removed 
to  his  farm,  some  three  miles  from  the  village.  lie  ceased  to  keep  an  office, 
and  we  think  the  evidence  does  not  show  that  he  violated  his  contract.  It  is 
claimed  by  plaintiff  that  after  the  contract  was  executed  it  was  orally  agreed 
between  the  parties  that  he  should  not  practice  to  exceed  what  would  make 
an  income  of  81,000  a  yeiir.  The  defendant  insists  that  such  a  modification 
of  the  contract  would  l)e  void,  as  being  without  consideration.  We  need  not 
determine  tliis  question,  because  we  think  the  evidence  does  not  show  a  vio- 
lation of  the  contract  sis  it  was  written.  Ii  is  true,  the  plaintiff  attended 
some  cases  after  the  commencement  of  the  tliree  years.  But  he  was  not  en- 
tirely precluded  from  practice  by  the  contract.  What  is  meant  by  practicing 
in  ''special  cases"  is  not  delined  in  the  contract.  It  does  not  meiin  special 
diseases,  because  the  plaintiff  was  not  a  specialist  in  his  profession.  It  is  ex- 
ceedingly didicult  to  attach  any  precise  meaning  to  the  term.  The  proof 
shows  that  the  plaintiff  had  been  practicing  his  profession  at  Parkersburg  for 
a  number  of  years,  and  the  defendant  was  a  stranger  in  that  neighborhood. 
There  were  one  or  more  csises  of  obstetrics  which  occurred  soon  after  the  con- 
tract was  made.  The  plaintiff  had  been  employed  to  attend  the  cases  before 
he  sold  out  to  the  defendant.  There  were  also  some  cases  of  chronic  diseases 
which  plaintiff  had  been  attending,  and  he  bad  some  relatives  in  the  neigh- 
borhood to  whom  he  afterwards  gave  medical  treatment,  and  a  few  other 
We  think  it  is  fair  to  assume  that  the  parties  by  using  the  term 
y.25N.w.yno.2 — 18 
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"special  cases"  meant  such  cases  at  these.  In  other  words,  they  intended 
that  the  plaintiff  should  attend  to  such  cases  as  there  were  special  reasons  for 
calling  upon  him  rather  than  another  physician.  The  evidence  does  not  show 
that  plaintiff  acted  in  bad  faith.  On  tlie  contrary,  so  far  as  is  shown  froia 
the  evidence,  he  endeavored  to  introduce  the  defendant  to  his  practice,  and 
whenever  called  upon  for  his  services  he  recommended  patients  to  apply  to 
the  defendant.  In  our  opinion  there  is  no  evidence  to  authorize  any  damages 
nor  to  enforce  the  forfeiture  provided  for  in  the  contract.    Afll'rmed. 


Morris  «.  City  op  CJouncil  Blttffs. 
Filed  October  23, 1885. 

1.  Municipal  Oobpobatioms— Overflowing  Lot  bblow  Gbads. 

The  owner  of  a  lot  below  srade  must  take  notice  of  any  exposure  created  by 
bringing  a  street  to  grade,  andmust  exercise  reasonable  dihgence  to  protect  him- 
self from  injury  by  an  overflow  of  water  by  bringing  hia  lot  to  grade. 

2.  SaMB— iNSTBUCriONS. 

Instructions  examined,  and  held  erroneous. 

Appeal  from  Pottawattamie  circuit  court. 

Action  to  recover  for  an  injury  alleged  to  have  been  sustained  by  the  over- 
flow of  water,  caused  by  the  raising  of  certain  streets  without  providing  suffi- 
cient means  for  the  escape  of  the  water.  There  was  a  trial  to  a  jury,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff.    The  defendant  appeals. 

&.  A.  Holmes,  for  appellant,  City  of  Council  Bluffs.  C.  R.dkB.  H.  HcoU, 
for  appellee,  John  Morris. 

Adams,  J.  The  plaintiff  owns  and  resides  upon  a  certain  lot  in  the  city 
of  Council  Bluffs.  The  injury  complained  of  was  caused  by  the  overflow  of 
such  lot.  The  plaintiff  purchased  and  built  upon  the  lot  many  years  ago.  It 
was  on  what  might  be  called  low  ground,  but  it  was  a  little  higher  than  most 
of  the  land  about  it,  which  was  generally  not  very  far  from  level,  and  no 
great  injury  appears  to  have  been  suffered  from  the  overflow  of  water  until 
the  injuries  complained  of,  which  occurred  in  1883  and  1884.  During  these 
years  there  were  some  very  large  rainfalls.  A  stream  called  "Indian  Creek,  ** 
which  runs  within  about  a  block  of  the  plaintiff's  premises,  overflowed  its 
banks,  and  the  water  therefrom,  and  surface  water  flowing  from  other  direc- 
tions, overflowed  the  plaintiff's  lot  and  caused  considerable  damage.  To  what 
extent,  if  any,  this  would  have  happened  if  the  surface  of  the  ground  in  that 
neighborhood  and  the  creek  had  been  left  in  their  natural  condition  it  is  im- 
possible to  determine.  A  railroad  company  had  built  a  bridge  across  the 
creek,  which  in  time  of  very  high  water  operated  as  a  partial  obstruction,  and 
caused  the  creek  to  overflow,  and  certain  streets  in  the  neighborhood  had 
been  raised  by  embankments,  which  in  time  of  flood  obstructed  the  spread  of 
the  water,  and  caused  it  to  accumulate  on  the  plaintiff's  lot.  Culverts,  it  is 
true,  were  constructed;  but  they  were  not  sufficient  to  carry  off  all  the  water. 
The  city,  in  raising  the  streets,  only  brought  them  to  an  established  grade, 
but  the  plaintiff  allowed  his  lot  to  remain  about  three  feet  below  such  grade. 
If  he  had  raised  his  lot  to  the  grade,  the  evidence  tends  to  show  that  he  would 
have  sustained  but  little,  if  any,  injury  from  any  overflow  which  occurred. 

1.  Upon  this  state  of  facts  the  court  gave  an  instruction  in  these  words: 
"Under  the  laws  of  this  state,  the  city  of  Council  Bluffs  has  the  legal  right  to 
establish  the  grade  of  its  streets,  and  to  fill  such  streets  to  the  established  grade; 
but  in  so  doing  it  has  no  right  to  deprive  others  of  their  property  rights  in 
water-courses,  or  to  injure  them  by  badly-constructed  and  insufficient  cul- 
verts obstructing  the  free  flow  of  the  water,  without  being  liable  therefor. 
In  this  case,  if  you  find  from  the  evidence  that  the  city  filled  Third  avenue, 
Ck^urt  and  Sixteenth  streets,  and  in  so  doing  caused  an  increased  flow  of  water 
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from  Indian  creek  over  and  upon  the  premises  in  controversy,  and  thereby 
the  property  of  the  plaintiff  wjis  damaged,  then  the  defendant  is  liable  there- 
for, unless  you  further  find  that  the  defendant  and  its  employes  used  ordinary 
care  in  the  construction  of  said  grades  and  in  furnishing  sufficient  culverts  ' 
and  passage-ways  for  the  free  flow  of  the  water  of  Indian  creek  naturally 
flowing  over  said  premises.  In  cases  of  obstruction  of  natural  water-coui-ses 
the  good  faith  and  honest  judgment  of  the  city  authorities  is  no  defense  for 
constructing  inadequate  culverts  and  water-ways.  In  such  cases  the  defentl- 
ant  city  must  use  ordinary  diligence  in  guarding  against,  not  only  the  ordi- 
nary flow  of  water  in  the  stream,  but  also  such  as  may  be  reasonably  expected 
to  occur.  The  principles  of  law  above  assumed  do  not,  however,  apply  to  mere 
surface  water.  The  mui]^cipal  authorities  may  exercise  their  powers  in  grad- 
ing the  streets  of  the  city  without  being  liable  for  the  consequential  dam- 
ages caused  to  adjacent  owners  by  mere  surface  water,  unless  such  work  Is 
done  with  the  intention  of  turning  such  water  onto  the  adjacent  owner.'' 

The  giving  of  this  instruction  is  assigned  as  error.  In  our  opinion  the  in- 
struction cannot  be  sustjiined.  There  was  no  evidence  that  the  city  ob- 
structed the  water  of  Indian  creek,  so  far  as  the  channel  was  concerned.  The 
only  water  of  Indian  creek  which  was  obstructed  by  the  defendant  was  the 
ovei-flQwed  water  abroad  in  the  city.  Such  water  is  practically  surface  water. 
It  occupies,  temporarily,  land  used  for  other  purposes.  The  right  to  divert  or 
impede  its  flow  is  quite  different  from  the  right  to  divert  or  impede  the  flow 
of  water  in  its  channel.  The  Mississippi  and  Missouri  rivers,  in  their  great 
periodical  rises,  occupy  for  a  few  days,  and  sometimes  longer,  large  tracts  of 
valuable  agricultural  lands  and  portions  of  towns  and  cities.  These  over- 
dows  are  more  or  less  interfered  with  by  the  construction  of  levees,  high- 
ways, railroads,  buildings,  etc.  These  structures  sometimes  deepen  the  over- 
lie w  in  other  places,  and  sometimes  retard  or  prevent  a  reflow.  But  it  has 
never  been  held,  so  far  as  we  are  aware,  that  the  same  rule  applies  which  is 
applicable  to  the  obstruction  of  a  natural  stream  in  its  channel.  Overflowed 
water  is  an  outlaw,  tending  to  interfere  with  the  legitimate  use  of  the  land 
which  it  overflows.  In  the  natural  progress  of  improvements  it  may  be  ex- 
pected that  it  will  become  more  and  more  restricted. 

The  right  of  a  land-owner  to  demand  a  spread  or  unrestricted  overflow  for 
the  purpose  of  lightening  his  own  burden  was  expressly  denied  in  Hoard  v. 
City  of  Des  Moines.  62  Iowa,  326;  S.  C.  17  N.  AV.  Rep.  527.  The  plaintiff 
contends  that  he  had  a  right  to  demand  of  the  city  protection  even  against 
surface  water,  and  cites  Cotes  v.  City  of  Dave7iport,  9  Iowa,  227,  and  Jtoss 
V.  City  of  Clinton,  46  Iowa,  606.  But  this  court  has  never  gone  further 
than  to  hold  that  the  city  must  provide  temporary  means  of  escape  for  sur- 
face water,  if,  indeed,  it  has  gone  that  far.  On  the  other  hand,  it  has  held 
that  an  owner  of  a  lot  below  grade  must  take  notice  of  any  exposure  created 
by  bringing  a  street  to  grade,  and  must  exercise  reasonable  diligence  to  pro- 
tect himself  by  bringing  his  lot  to  grade.  Freburg  v.  City  of  Davenport, 
63  Iowa,  119;  S.  C.  18  N.  W.  Rep.  705.  The  instruction  in  the  case  before 
lis  proceeds  upon  the  theory  that  the  defendant  was  bound  to  provide  ade- 
quate and  permanent  means  of  escape  for  the  water  overflowing  from  Indian 
creek. 

2.  The  court  gave  an  instruction  in  these  words:  "It  is  claimed  by  the 
plaintifT  that,  before  the  establishment  of  the  permanent  grade  of  the  streets 
adjacent  to  the  property  of  the  plaintiff  by  the  municipal  authorities  of  the 
defendant,  he  had  made  valuable  improvements  on  his  said  premises,  which 
have  been  damaged,  as  is  alleged,  by  such  change  of  grade.  If  you  find  from 
the  evidence  that  the  city  of  Council  Bluffs,  prior  to  the  time  of  the  accruing 
damage  to  the  plaintiff,  if  any,  had  established  a  grade  for  the  streets  and 
alleys  of  the  city  adjacent  to  the  property  of  the  plaintiff,  and  that,  after  such 
grade  was  so  established,  the  plaintiff  built  or  made  any  improvements  on 
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such  street  or  alley  according  to  the  established  grade,  and  that,  after  such 
iinprovewents  had  been  built  or  made  the  said  city  altered  such  grade  so  es- 
tablished prior  to  the  making  of  such  improvements  in  such  raannfr  as  to  in- 
•jure  or  diminish  tlie  vaiue  of  the  piaintiif's  property,  then  the  defendant  is 
liable  to  the  plaintiff  for  the  amount  of  such  damage  or  injury  caused  by  such 
alteration  in  the  grade;  but  if  the  plaintiif's  improvements  were  not  uiade  in 
accordance  with  the  old  grade,  or  if  tiiey  were  made  prior  to  the  establishment 
of  any  grade  at  all  by  the  city  on  the  said  adjacent  street  and  alleys,  then  the 
defendant  is  not  liable  on  that  account." 

The  giving  of  this  instruction  is  assigned  as  error.  We  have  read  and  re- 
read with  considerable  care  the  argument  of  defendant's  counsel  u^wn  tliis 
assignment  of  error,  and  have  to  confess  that  we  do  not  understand  what  tJie 
objections  are  which  lie  claims  to  have  to  the  instrnction.  Under  such  cir- 
cumstances we  might  feel  justified,  if  we  had  not  already  found  error  in  the 
ciise,  in  passing  the  instruction  without  expressing  any  opinion  upon  it.  But 
as  the  case  is  lo  be  remanded  for  retriiil,  we  deem  it  proper  to  say  tliat  we  do 
not  discover  any  proper  averment  in  the  plaintiff's  petition  upon  which  the 
instruction  can  be  based.  The  averment  upon  whicli  we  suppose  the  ^ihiin- 
tiff  relies  is  in  these  words:  "During  the  yeiirs  1883  and  1884  the  defeiuhiut 
caused  the  .streets  adjacent  to  his  loc  to  be  filled  with  large  embankments  of 
earth  tQ  a  grade  wJiich  said  defendant  established  some  five  feet  higher  than 
the  former  grade,  after  all  of  plaintiffs  said  improvements  had  been  built  in 
accordance  therewith. "  The  plaintiff  assumes  that  there  was  a  former  grade. 
What  lie  meant  by  former  grside  is  uncertain.  lie  does  not  aver  that  any 
grade  vxis  tatablished,  and  we  are  inclined  to  think  that  all  that  was  meant 
by  former  grade  was  the  surface  of  the  street,  as  the  same  was  constructed. 
He  should  have  brought  himself  within  the  statute  by  averring  that  a  gr<ule 
was  established,  and  that  his  improvements  were  made  in  accordance  with  it 
as  established. 

3.  The  ('ourt  instructed  the  jury  in  these  words:  "The  claim  made  in  this 
Ciise  is  not  for  a  continuing  nuisance  for  which  damages  may  be  recovered 
from  time  to  time,  but  for  a  permanent  injury  to  the  plaintiff's  real  estate. 
If  he  is  entitled  to  recover  at  all  in  this  case  under  the  pleadings  and  evi- 
dence, the  meiisure  of  his  damage  is  tlie  difference  between  the  market  value 
of  the  property  in  question  immediately  prior  to  the  injuries  complained  of  and 
the  market  value  after  the  same  occurred."  The  giving  of  this  instruction  is 
assigned  as  error.  If  there  had  been  any  proper  foundation  for  the  recovery  of 
damages  for  change  of  grade,  the  instruction,  so  far  as  it  went,  might  be  con- 
sidered proper  i  n  regard  to  such  damages.  But  the  case  was  tried  upon  the  the- 
ory that  the  city  was  bound  to  construct  and  maintain  sufficient  culverts  to  al- 
low the  spread  of  the  overflowed  water  from  Indian  creek,  and  that  tliere  was 
evidence  tending  to  slio  w  that  thus  far  the  culverts  made  had  been  insufficient. 
Evidence,  too,  was  admitted  tending  to  show  the  value  of  the  premises  for 
use  as  oversowed,  and  as  subject  to  be  overflowed,  without  any  reference  to 
their  being  raised  to  grade  or  change  in  its  culverts. 

Upon  such  theory  of  the  case  it  appears  to  us  that  the  instruction  was  er- 
roneous. If  it  iiad  been  the  defendant's  duty  to  construct  and  maintain  cul- 
verts sufficient  to  allow  a  spread  of  the  overflowed  water,  the  case  should 
have  been  tried  upon  the  theory  that  the  defendant  would,  upon  a  judicial 
determination  of  its  duty,  proceed  to  put  in  and  maintain  the  proper  culverts; 
and  if  it  did  not,  and  oilier  floods  should  occur,  and  more  damage  should  1)6 
sustained  by  the  plaintiff,  the  defendant  would  again  be  liable.  We  do  not 
say  that  the  c;ise  is  one  in  which  under  any  possible  supposition  the  plaintiff 
can  become  entitled  to  maintiiin  successive  actions.  We  merely  say  that  he 
might  do  so  upon  the  theory  upon  whieh  the  case  was  tried  in  part,  and  that 
the  instruction  was  inharmonious  with  that  theory  and  prejudiciaL 

The  judgment  of  the  circuit  court  must  be  reversed. 
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Clanton  V,  Des  Moines,  O.  &  S.  R.  Co. 

Filed  October  23,  1885. 

Pbhtctpal  awd  Aokwt— Evidence — Acre  and  Declarations  of  Agent. 

Agency  caxuiot  be  proved  by  the  acts  and  declaratioiia  of  the  alleged  agent. 

Appeal  from  Madison  circuit  court. 

Tills  is  an  action  at  law  by  wliich  plaintiff  seeks  to  recover  of  the  defend- 
ant the  contract  price  for  certain  railroad  ties  which  he  alleges  he  sold  to  the 
defendant.  There  was  a  trial  by  jury,  and  a  verdict  and  judgment  tor  the 
plaintiff.     Defendant  appeals. 

Otorije  W,  ISeeoers  and  Ruby  &  Wilkins,  for  appelhxnt,  Des  Moines,  O.  &  S. 
R.  Co.     V.  Wainwriyht,  for  appellee,  C.  F.  Clanton. 

RoTimocK,  J.  The  principal  question  in  the  case  is  one  of  fact.  It  ap- 
pears that  the  railroad  company  did  not  contract  directly  with  the  parties  who 
furnished  ties  for  the  road.  One  Ball  made  contracts  for  tlie  purchase  of  all 
the  ties  for  the  line  from  Des  Moines  to  Osceola.  The  plaintiff  made  his  con- 
tract directly  with  one  Tliompson,  who  was  authorized  by  Ball  to  make  pur- 
chases. The  defendant  claimed,  in  its  answer  and  upon  the  trial,  that  Ball 
bouglit  and  furnished  the  ties  as  a  contractor,  and  not  as  agent  of  the  company, 
and  tliat  the  company,  having  settled  with  and  paid  Bail  in  full  for  all  ties  fur- 
nisheil  by  him,  was  not  liable  to  the  plaintiff.  The  plaintiff  did  not  avail 
himself  of  the  provisions  of  the  mechanic's  lien  law,  and  under  the  issues 
jnixde  in  the  case  it  was  incumbent  on  him  to  prove  that  Ball  was  tlie  mere 
agent  of  the  company  and  autliorized  by  it  to  contract  in  behalf  of  the  com- 
pany. Ball  had  no  connection  with  the  defendant  as  an  officer*  superintend- 
ent, director,  or  manager.  The  executive  committee  of  the  company  had  the 
general  management  of  the  construction  of  the  road.  It  is  not  claimed  that 
the  plaintiff  made  any  contract  with  any  member  of  this  committee.  His  con- 
tract was  made  with  Ball  through  his  agent,  Thompson.  To  authorize  a  ver- 
dict for  the  plaintiff  it  was  necessary  for  him  to  prove  that  Ball  was  the  mere 
agent  of  tlie  defendant.  He  opened  his  case  to  the  jury  by  evidence  of  the 
acts  and  declarations  of  Ball.  This  evidence  was  objected  to  as  not  admissi- 
ble to  bind  the  defendant.  The  evidence  was  allowed  to  go  to  the  jury  upon 
the  undertaking  of  the  plaintiff  that  he  would  "correct  this  matter,  and  show 
that  Mr.  Ball  was  the  agent  of  the  defendant.  ** 

This  evidence,  which  was  objected  to,  tended  to  show  that  Ball  was  acting 
merely  in  the  capacity  of  agent.  The  first  witness  examined  in  the  CJise  stated 
that  Ball,  in  answer  to  the  question  whether  he  (Ball)  would  have  any  work 
for  the  witness  to  do,  replied  as  follows:  "I  can't  tell.  Harding  and  Stivers 
will  be  here  next  week  to  my  house  and  I  can  let  you  know  then.  Stivers 
holds  me  back,  and  Harding  tells  me  to  go  aheiid  and  buy  timber."  The  de- 
fendant moved  to  strike  out  this  evidence,  and  the  motion  was  overruled.  Sti- 
vers and  Harding  were  members  of  the  executive  committee  of  the  defend- 
ant. If  it  were  conceded  that  Ball  was  the  agent  of  the  defendant  to  purchase 
ties,  his  acts  and  declarations  pertaining  to  contracts  made  by  him  within  the 
scope  of  his  agency  would  be  competent  evidence  and  binding  upon  the  de- 
fendant. But  in  the  case  at  bar  the  very  issue  presented  to  the  jury  was 
whether  Ball  was  the  agent  of  the  defendant.  And  it  is  not  claimed  by  the 
plaintiff  that  agency  can  be  shown  by  the  acts  and  declarations  of  the  alleged 
agent.  That  tliis  is  the  law  cannot  be  questioned.  If  the  Liw  were  otherwise, 
one  person  might  be  held  liable  by  proving  the  acts  and  declarations  of  an- 
other without  any  authority  from  the  person  sought  to  be  clijirged  as  a  prin- 
cipal. The  overwhelming  'weight  of  the  evidence  in  this  cjuse  was  to  the  ef- 
fect that  Ball  furnished  the  ties  as  a  contractor,  and  that  he  had  no  authority 
to  bind  the  defendant  to  pay  his  contract  for  ties.  In  this  state  of  the  case, 
the  evidence  as  to  the  acts  and  declarations  of  Ball  were  plainly  prejudicial 
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to  the  defendant.  They  ought  not  to  have  been  allowed  to  go  to  the  jury, 
and  should  have  been  ruled  out  when  the  motion  was  made  asking  sucli  rul- 
ing. The  evidence,  so  far  us  it  tended  to  show  Bali's  agency,  was  inadmissible, 
even  tliough  the  plaintiff  did  undertake  to  show,  in  the  further  progress  of  the 
trial,  that  Ball  was  the  defendant's  agent.  Ball's  acts  and  declarations  would 
not  be  made  available  as  evidence  of  his  agency  in  any  st-age  of  the  trial,  and 
the  jury  should  have  been  plainly  and  explicitly  directed  that  they  must  not 
consider  any  of  Ba11*s  acts,  conversations,  or  conduct  as  tending  to  show  that 
he  was  defendant's  agent. 

For  the  error  in  admitting  this  evidence,  the  judgment  of  the  court  below 
will  be  reversed. 


Krahee  v.  Bicee. 

Filed  October  23,  1885. 

Yehdob  and  Vendee— Tax  Title— Acthon  fob  Pubchase  Monet. 

A.  purchased  certain  lands  of  B.,  and  it  appeared  that  B.  had  only  a  tax  title  to 
part  of  them,  whereupon  A.  refused  to  accept  the  title,  and  B.  agreed  that  he  would 
^*  clear  the  title  to  the  premises."  Held^  in  an  action  by  B.  to  recover  the  balance 
of  the  purchase  money,  that  unless  A.  could  show  tliat  the  tax  title  was  imperfect, 
B.  was  entitled  to  recover. 

Appeal  from  Hamilton  circuit  court. 

Action  to  recover  the  sum  of  $1,000,  as  the  balance  of  the  purchase  money 
of  certain  land.  After  the  introduction  of  the  evidence  the  court  took  the 
case  from  the  jury  and  rendered  judgment  for  the  plaintiff.  The  defendant 
appeals. 

Chase  <&  Chase,  for  appellant,  Bernard  Bicke.  Kamrar  <&  B^eye,  for  ap- 
pellee, John  Kramer. 

Adams,  J.  It  is  undisputed  that  the  plaintiff  sold  to  the  defendant  240 
acres  of  land;  that  he  executed  to  him  a  deed  of  warranty  of  the  same,  and 
put  him  in  possession,  and  that  $1,000  of  the  purchase  money  remains  un- 
paid. The  plaintiff  averred  in  his  petition  the  facts  necessary  to  entitle  him 
to  recover,  and  no  one  of  those  facts  is  denied.  The  defendant,  however,  by 
way  of  avoidance,  averred  in  his  answer  that  at  the  time  of  the  delivery  of 
the  deed  it  was  discovered  that  to  120  acres  of  the  land  the  plaintiff  had  only 
a  tax  title;  that  the  patent  title  was  held  by  one  Wood  worth;  that  upon  such 
discovery  the  parties  entered  into  a  written  contract,  whereby  $1,000  of  the 
purchase  money  was  reserved  to  be  paid  only  when  the  plaintiff  should  clear 
the  title  of  the  deed  to  Woodworth,  and  make  it  perfect  of  record,  free  from 
all  clouds;  and  he  averred  that  the  plaintiff  had  not  purchased  Wood  worth's 
title,  and  had  not  complied  with  his  contract.  The  defendant  attached  to  his 
answer  a  copy  of  the  contract  upon  which  he  relied,  the  essential  provision 
of  which,  so  far  as  this  controversy  is  concerned,  is  in  these  words:  "The  said 
sum  of  $1,000  to  be  paid  to  the  said  John  Kramer,  his  heirs  or  assigns,  as 
soon  as  he  shall  clear  title  to  the  above-described  premises,  and  the  said  John 
Kramer  hereby  agrees,  and  binds  himself,  and  his  heirs  and  executors,  that 
he  will,  at  his  own  costs  and  expense,  release,  or  cause  to  be  released  and 
paid  off,  all  claims,  of  whatever  nature  they  may  be,  against  the  above  des- 
cribed J)  remises." 

The  defendant  does  not  in  his  answer  set  up  any  fact  which  he  claims  shows 
any  defect  in  the  plaintiff's  title,  except  the  fact  the  plaintiff's  title  was  a  tax 
title,  and  the  patent  title  has  not  by  any  conveyance  been  uniteti  with  it. 
But  such  fact  does  not  show  a  defense.  A  tax  title  is  a  pei-fect  title,  and 
extinguishes  the  patent  title.  A  tax  deed,  to  be  sure,  does  not  necessarily 
make  a  tax  title.  It  is  allowable  to  go  behind  the  deed,  and  show  facts  in 
avoidance  of  it.  But  no  issue  is  raised  in  the  defendant's  answer  as  to  thft 
yalidity  of  the  tax  deed  in  this  case.    On  the  other  hand,  the  answer  seems  to 
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concede  that  the  plaintiff  has  a  title*  and  makes  the  ground  of  the  defendant's 
complaint  that  it  is  only  a  tax  title,  as  if  such  title  had  necessarily  some  in- 
herent infirmity,  or  at  least  was  not  a  marketable  title.  But  it  is  not  for  the 
courts  to  make  a  ruling  derogatory  to  a  tax  title  in  general.  It  is  such  title 
as  the  state  gives  in  its  proceedings  to  collect  the  revenue,  and  it  must  be  sus- 
tained as  against  every  insinuation  where  the  validity  of  the  deed  upon  which 
it  rests  is  not  drawn  in  question. 

The  difficulty  between  these  parties  seems  to  have  arisen  from  the  fact  that 
the  defendant  at  the  time  he  took  hi^  deed  having  set  up  a  false  claim  in  re- 
gard to  the  character  of  a  t^ax  title,  and  the  necessity  of  uniting  with  it  the 
patent  title  in  order  to  make  a  perfect  title,  the  plaintiff  yielded  to  such  claim, 
supposing,  probably,  there  was  some  foundation  for  it.  But  fortunately  for 
him  he  did  not  agree  to  procure  a  deed  from  Wood  worth  as  a  condition  preced- 
ent to  his  right  to  the  balance  of  the  purchase  money.  The  condition  was 
that  he  "should  clear  the  title  to  the  above-described  premises,"  and.  this  con- 
dition has  no  significance  unless  the  tax  title  can  be  successfully  assailed,  by 
reason  of  the  invalidity  of  the  deed  upon  which  it  rests,  and  there  is  no  aver- 
ment in  the  answer  that  it  can  be.  The  plaintiff  cannot  clear  the  title  if  it 
ia  already  clear,  and  we  must  assume  that  it  is  clear,  under  the  virtual  con- 
cession of  the  answer  that  the  plaintiff  at  the  time  of  his  conveyance  to  the 
defendant  had  a  tax  title. 

Several  questions  are  presented  on  the  admission  of  evidence  and  the  ex- 
clusion of  evidence.  We  have  not  deemed  it  necessary  to  consider  them.  We 
think  that  the  pleadings  presented  no  issue  which  the  court  was  called  upon 
to  try,  and  that  the  court  did  not  err  in  taking  the  case  from  the  jury  and 
rendering  j  udgment  for  the  plaintiff.    Affirmed. 


State  v*  Crosby. 

Filed  October  23,  1886. 

CBnoKAL  Law— CoBBBcniro  Rboobd— Appeal. 

When  the  lower  court  has  d^ded  that  there  is  no  mistake  in  the  record  as 
daiiued,  and  refused  to  correct  it,  the  conclusion  of  the  court  will  be  regarded  as 
conclusive  on  the  supreme  court,  unless  there  is  record  evidence  which  supports  the 
claiui  that  there  is  a  mistake  in  the  record  which  justice  requires  should  be  cor- 
rected. 

Appeal  from  Gerro  Gordo  district  court. 

The  defendant  filed  a  motion  to  correct  the  record,  which  was  overruled, 
and  he  appeals. 

A.  H.  Cummings  and  Blythe  d:  Markley,  for  appellant,  Warren  Crosby. 
A.J.  Baker^  Atty.  Gen.,  for  the  State. 

Seevers,  J.  The  defendant  was  indicted  for  a  nuisance.  He  pleaded  not 
guilty,  and  afterwards,  on  the  twenty-second  day  of  March,  1884,  the  record 
recites  "that  the  defendant  appears  by  A.  H.  Cummiiigs,  his  attorney,  and 
is  present  in  person,  and  withdraws  his  plea  of  not  guilty,  and  now  in  per- 
son pleads  that  he  is  guilty  of  the  crime  of  nuisance,  as  charged  in  the  indict- 
ment herein;"  and  tliereafter,  on  the  twenty-fourth  day  of  said  month,  judg- 
ment was  pronounced  and  entered  of  record.  At  the  next  term,  before  the 
record  of  the  prior  term  had  been  signed,  and  on  November  24, 1884,  the  de- 
fendant moved  the  court  to  amend  the  record  so  as  to  show  tliat  he  did  not 
personally  appear  and  plead  guilty.  In  support  of  the  motion  several  affi- 
davits were  filed,  which,  with  the  exception  of  the  affidavit  of  the  defendant, 
are  of  a  negative  character,  Tlie  several  affidavits  state  in  substance  that  the 
defendant  was  not  present,  and  did  not  personally  plead  guilty  to  tlieir  knowl- 
edge. The  defendant  testifies  that  he  was  not  present,  and  did  not  so  plead. 
There  is  one  counter-affidavit  which  shows  that  Mr.  Cummings  appeared  for 
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defendant,  and  Intimated  a  desire  to  enter  a  plea  of  guilty;  *'and  thereupon  the 
court  remarked  tliat  tlie  defendant  must  be  personally  present  to  make  that 
plea,  and  that  Mr.  Cinnroings  answered  that  he  would  have  liJm  come  in  in 
the  course  of  the  morning;  that  in  a  few  minutes  afterward  this  affiant  ot»- 
served  that  said  Warren  Crosi)y  wtis  personally  present  in  the  court-room." 

Under  section  178  of  the  Code,  tlie  district  couii;  had  authority  to  make  tlie 
desired  correction  of  tlie  record,  so  as  to  msdce  it  conform  to  the  facts.  Be- 
fore doing  so  tiie  court  must  have  become  satisfied  that  a  mistake  had  been 
made.  Conceding  tliat  under  the  statute  the  court  has  the  power  to  correct 
its  record  after  the  term,  and  before  it  is  signed,  it  is  evident  that  it  should 
not  do  so  unless  it  clearly  and  beyond  cavil  appeared  that  the  correction  should 
be  made.  There  should  be  no  doubt  as  to  the  existence  of  the  mistake.  Ex- 
cept for  the  purpose  of  correcting  some  mistake,  the  record,  at  least  after 
tlie  adjournnient  of  the  term,  is  an  absolute  verity  in  all  courts,  including  th« 
court  making  the  record.  To  our  minds  it  is  doubtful  whether  a  court  should 
correct  its  record,  after  the  adjournment  of  the  term,  upon  affidavits  unaided 
by  anything  in  the  record,  or  within  the  recollection  of  tlie  judge,  which  tends 
to  corroborate  the  fact  stated  in  the  affidavits.  It  is  evident,  tlierefore,  if  th« 
court  below,  upon  motion,  after  the  adjournment  of  the  term  at  which  th« 
record  is  made,  refuses  to  correct  it  upon  parol  evidence  only,  we  should  nol 
interfere  for  many  reasons  which  might  be  stated;  but  one  is  sufficient,  and 
that  is  as  the  court  has  found  that  no  mistake  w»is  made,  we  cannot,  under 
the  evidence  in  this  ctise,  say  tliat  the  court  in  this  respect  erred.  Indeed,  w« 
incline  to  think  that  the  conclusion  of  the  court  below  in  a  case  of  this  char- 
acter should  be  regarded  as  conclusive  on  this  court,  unless,  possibly,  there  it 
record  evidence  which  supports  the  claim  that  there  is  a  mistake  in  the  re#> 
ord  which  justice  requires  should  be  corrected.    Affirmed. 


Dayis  and  others  v.  Robinson. 
Filed  October  23,  1885. 

1.  PLEADTNa — SePARATS  DrPENSES. 

EacI)  affirmative  defense  xinist  be  stated  in  a  distinct  division  of  the  answer,  amd 
TCiuat  be  sufficient  in  itself.    Instruction,  in  view  of  the  pleadings,  heid  erroneous, 
i.  Sale— Breach  op  Warranty—Action  to  Recover  Valoe  or  Macuine  to  be  Takes 
IK  Part  Paymknt  for  New  Machine. 

Contract  for  sale  of  threshing-machine,  to  be  paid  for  by  exchanj;e  of  oldinachint 
and  notes,  construed,  and  A«/(i,  that  tlie  alleged  breach  of  warranty  constitute<l  no  de- 
fense to  an  action  by  the  vendor  to  recover  the  value  of  the  old  machine,  whick 
defendant  had  failed  to  deliver  as  agreed  because  of  a  failure  of  the  new  machin* 
to  work  as  it  was  claimed  it  would. 
S.  EviDKNCE— Type- Writer  Letters. 

Letters  written  on  a  type-writer  received  by  a  party  and  purporting  to  b«  i» 
answer  to  letters  written  by  him  are  admissible  iu  evidence. 

Appeal  from  Buchanan  circuit  court. 

PlaintilTs  brought  this  action  to  recover  the  value  of  a  threshing-machine, 
which  they  allege  defendant  agreed  to  deliver  to  them  as  part  payment  for  a 
machine  which  they  sold  and  delivered  to  him.  They  allege  that  in  July, 
1883,  they  sold  and  delivered  to  defendant  a  threshing-machine  for  the  pric« 
of  $(350,  and  that  they  agreed  to  accept,  and  defendant  agreed  to  deliver,  in 
payment  of  $150  of  the  amount,  an  old  threshing-machine  then  owned  by 
him;  and  that  he  had  refused  on  demand  to  deliver  said  machine. 

Defendant  admits  that  he  purchased  tlie  machine  from  plaiutifTs  on  tht 
terms  alleged  in  the  petition,  and  that  they  have  demanded  the  delivery  of 
the  old  machine,  and  he  had  refused  to  deliver  the  same.  He  also  pleaded  a 
counter-claim  on  account  of  the  alleged  failure  of  the  warranty  of  the  mac-hint 
bought  by  him  of  phiintiffs,  also  on  account  of  the  wrongful  suing  out  by 
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plaintiffs  of  a  writ  of  attachment  in  the  cause.  There  was  a  verdict  and  judg- 
ment for  defendant.    Plaintiffs  appeal. 

Charles  E.  liansier,  for  appellants,  John  S.  Davis'  Sons.  JT.  W,  Holman 
and  E.  E.  Hasner,  for  appellee,  C.  H.  Robinson. 

lifiED,  J.  The  machine  sold  by  plaintiffs  to  defendant  was  purchased  and 
sold  on  the  following  warranty  and  agreement:  "*  *  *  That  it  is  well 
made  of  good  materials,  and  with  proper  management  is  capable  of  doing 
first-claas  work;  that  tlie  purchaser  shall  have  three  days  to  give  it  a  fair  trial, 
and  if  it  should  not  work  well,  written  notice,  stating  wherein  it  fails,  is 
to  be  given  to  the  agent  from  whom  it  is  received,  and  to  John  S.  Davis' 
Sons,  Davenport,  Iowa,  and  reasonable  time  allowed  to  get  to  it  and  remedy 
the  defects,  if  any,  (the  purchaser  rendering  necessary  friendly  assistance;) 
when,  if  it  cannot  be  made  to  do  good  work,  it  shall  be  returned  to  the  place 
where  received,  and  a  new  machine  given  in  its  place,  or  the  notes  and  money 
will  be  refunded.  Continued  possession  of  the  machine  shall  be  evidence 
of  satisfaction;  it  being  understood  and  agreed  that  if  the  purchaser  does 
not  make  full  settlement  with  cash  or  approved  notes  for  the  machine  upon 
its  delivery  to  liira,  he  thereby  waives  all  claims  under  this  warranty.  (No 
agent  has  authority  to  change  the  above  warranty.)" 

The  contract  sUso  provides  that  defendant  will  pay  $650  for  the  machine, 
as  follows:  "Cash,  old  machine,  $150;  note  due  December  1,  1883,  $200; 
note  due  December  1,  1884,  $200;  note  due  December  1,  1885.  $100."  Also 
that  said  notes  should  be  secured  by  a  chattel  mortgage  on  the  machine. 
AVhen  defendant  received  the  machine,  he  executed  and  delivered  the  notes 
and  mortgage  provided  for  in  the  contract.  The  machine  did  not  work  in  a 
satisfactory  manner,  and  defendant  verbally  notified  the  agent  from  whom 
he  received  it  of  the  fact,  and  the  agent  telegraphed  to  plaintiffs  asking  them 
to  send  a  man  to  fix  the  machine.  Defendant  also  telegraphed  them  making 
the  same  request.  *^Jeithe^  of  these  notices  to  plaintiffs  informed  them  wlierein 
the  machine  failed.  They,  however,  in  the  course  of  a  few  days,  sent  a  man 
to  defendant's  place  who  undertook  to  run  the  machine;  defendant  furnish- 
ing the  necessary  help,  also  furnishing  grain  to  be  threshed.  But  he  was 
not  able  on  that  day  to  make  it  work  in  a  satisfactory  manner,  and  there  it 
evidence  tending  to  prove  that  he  declared  that  he  could  not  make  it  do  good 
work,  and  that  he  directed  defendant  to  stack  it  up  on  his  place  and  let  it  re- 
main tliere  until  he  heard  from  plaintiffs.  Also  that  he  staled  that  he  would 
inform  plaintiffs  of  the  failure  of  the  machine,  and  would  endeavor  to 
procure  and  return  to  defendant  the  notes  which  he  gave  for  the  machine. 
This  attempt  of  the  agent  to  make  the  machine  work  was  made  on  a  Satur- 
day, and  on  the  evening  of  that  day  he  returned  to  Davenport,  (where  plain- 
tiff's place  of  business  is  situated,)  and  on  the  following  Monday  he  went 
again  to  defendant's  place,  taking  with  him  certain  attachments  which  h« 
proposed  to  place  on  the  machine,  and  then  make  another  trial  of  it.  But  de- 
fendant declined  to  render  any  further  Jissistance  in  the  effort  to  make  it 
work,  or  to  retain  it  on  any  conditions. 

There  is  also  evidence  tending  to  sliow  that  defendant  on  the  first  day  on 
which  the  agent  attempted  to  make  the  machine  work  offered  to  accept  an- 
other machine  if  plaintiffs  would  at  once  ship  it  to  him  at  their  cost,  but  tliat 
the  agent  then  informed  him  that  plaintiffs  had  no  machine  of  the  siz<^  of  the 
one  in  question.  The  machine  remained  on  defendant's  place  for  about  two 
months  after  the  trial,  when  defendant  hauled  it  to  the  railroad  station  wher« 
he  had  received  it,  and  notified  plaintiffs  of  what  he  had  done  with  it,  and 
demandeii  the  return  of  his  notes.  Plaintiffs,  however,  had  transferred  th« 
notes  to  a  third  party,  who  afterwards  foreclosed  the  chattel  mortgage  given 
for  tlieir  security,  realizing  enough  on  the  sale  of  the  machine  under  the  fore- 
closure proceedings  to  satisfy  the  note  fii*st  falling  due  and  credit  $53.78  om 
one  of  the  other  notes. 
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1.  Plaintiffs  asked  the  coart  to  instruct  the  Jury  that  nnder  the  pleadings 
they  were  entitled  to  recover  the  price  of  the  old  machine,  with  interest  thereon 
from  the  date  of  defendant's  refusal  to  deliver  it.  The  court  added  the  fol- 
lowing to  the  instruction  as  asked:  "Unless  you  find  under  tlie  evidence  and 
these  instructions  that  the  entire  consideration  for  said  old  machine  had  failed 
before  the  demand  for  the  delivery  of  said  machine  was  made  by  plaintiff;" 
and  with  this  modification  gave  it  to  the  jury.  Plaintiffs  assign  the  giving  of 
this  modification  as  error.  Their  position  is  that  the  modification  is  not  ap- 
plicable to  the  issues  as  made  by  the  pleadings.  As  indicated  in  the  state- 
ment of  tlie  case,  plaintiffs  sought  to  recover  the  value  of  the  old  machine. 
They  set  out  in  tlieir  petition  tlie  contract  for  the  sale  by  them  of  the  new 
machine  to  defendant,  including  the  warranty. 

In  the  first  division  of  his  answer  defendant  admitted  the  making  of  tliis 
contract,  and  admitted  that  plaintiffs  had  demanded  the  delivery  of  the  old 
machine,  and  that  he  had  refused  to  deliver  it,  but  alleged  that  ''such  demand 
and  refusal  was  after  an  entire  failure  of  the  conditions  of  the  warranty  of 
the  machinery  purchased  from  plaintiffs  by  defendant."  The  language  here 
quoted  contains  the  only  matter  attempted  to  be  pleaded  as  a  defense  to  plain* 
tiffs*  demand.  The  paragraph  contains  no  statement  of  the  conditions  of  the 
warranty,  nor  does  it  coutiiin  any  specific  statement  of  the  failure  of  the  war- 
ranty. It,  however,  admits  the  making  of  the  contract  as  alleged  in  the  pe- 
tition, and  it  contains  the  general  allegation  that  there  was  an  entire  failure 
of  the  conditions  of  the  warranty.  As  plaintiffs  made  no  question  of  the  sufli- 
ciency  of  this  pleading  before  the  trial,  if  the  failure  of  the  warranty  alone 
constituted  a  defense  to  their  demand,  they  would  not  now  be  permitted  to 
allege  that  such  failure  of  warranty  was  not  sufiiciently  pleaded.  But  the 
mere  failure  of  the  warranty  does  not  constitute  a  defense.  The  contract 
provides  that  if  the  machine  shall  fail  to  comply  with  the  warranty,  plaintiffs 
shall  be  notified  of  this  failure  and  have  an  opportunity  to  remedy  the  defects, 
and  that  if  they  are  not  able  to  make  it  comply  with  the  warranty,  they  shall 
either  furnish  another  machine  or  the  sale  shall  be  rescinded.  Unless  these 
provisions  of  the  contract  have  been  complied  with  or  waived,  defendant  has 
no  defense  against  the  demand  asserted  by  plaintiffs.  King  v.  Towsley^  19 
K.  W.  llep.  859.  But  there  was  no  attempt  in  this  paragraph  of  the  answer 
to  plead  either  a  compliance  with  or  waiver  of  them.  In  the  other  divisions 
of  the  answer  are  pleaded  the  several  counter-claims  set  up  by  defendant.  A 
failure  of  the  warranty  and  rescission  of  the  contract  are  pleaded  in  those 
paragraphs.  But  the  allegations  of  those  divisions  cannot  be  considered  in 
aid  of  the  defense  attempted  to  be  pleaded.  Each  affirmative  defense  must  be 
stilted  in  a  distinct  division  of  the  answer,  and  must  be  sufficient  in  itself. 
Code,  §  2657.  We  think,  therefore,  that  plaintiffs  were  entitled  on  the  plead- 
ings to  recover  the  price  of  the  old  machine,  and  that  the  circuit  court  erred 
in  arlding  the  qualification  to  the  instruction. 

2.  The  circuit  court  instructed  the  jur}',  in  effect,  that  plaintiffs  might  waive 
those  provisions  of  the  contract  which  were  intended  for  their  benefit,  and 
that  if,  in  compliance  with  defendant's  request  by  telegraph,  they  sent  an 
agent  to  fix  the  machine,  they  thereby  dispensed  with  that  provision  which 
requires  that  written  notice  of  the  failure  of  the  machine  to  work  in  a  satis- 
factory manner,  and  the  respect  in  which  it  fails,  be  given  them;  and  that  if 
plaintiffs  or  their  authorized  agent  informed  defendant,  after  they  had  failed 
to  make  the  machine  work  in  a  satisfactory  manner,  that  they  had  no  other 
machine  of  the  same  make  and  size  which  they  could  furnish  him,  he  had  tlie 
right  at  once,  and  without  first  making  a  demand  that  they  furnish  him  with 
another  machine,  to  rescind  the  sale  and  demand  the  return  of  the  notes  which 
he  had  given  them.     The  giving  of  these  instructions  is  assigned  us  error. 

We  think  the  holding  that  plaintiffs  had  dispensed  with  the  provision  of  the 
•ontract  which  requires  that  a  written  notice  should  be  given  them  of  the 
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failure  of  the  machine  to  work  in  a  satisfactory  manner  is  clearly  correct. 
The  provision  was  for  their  benefit.  They  are  manufacturers  of  threshing- 
macliines,  and  their  object  in  inserting  the  provision  in  the  contract  doubt- 
less was  to  secure  to  themselves  such  information  with  reference  to  the  de- 
fects in  the  machine  as  would  enable  them  to  make  provision  at  their  manu- 
factory for  its  repair  before  sending  out  an  agent  to  make  the  repairs.  When 
they  were  advised  that  the  machine  was  not  working  satisfactorily,  they  at 
once  notified  defendant  that  they  would  send  a  man  to  fix  it;  and  without  re- 
questing or  receiving  any  information  as  to  the  nature  of  the  defebts,  they 
sent  an  agent  to  examine  it»  and  directed  him  to  put  it  in  condition  to  do  good 
work,  if  he  was  able  to  do  so.  They  doubtless  were  entitled  to  a  reasonable 
time  after  the  agent  examined  the  machine,  and  ascertained  what  were  its 
tlefects,  in  which  to  procure  the  necessary  appliances,  and  make  the  necessary 
repairs  or  alterations.  But  having  acted  upon  the  notice  which  was  given 
them,  they  cannot  now  be  permitted  to  assert  that  it  was  not  as  full  or  formal 
2X  notice  as  under  the  contract  they  were  entitled  to  receive.  The  case,  in 
this  respect,  is  very  different  from  Wendall  v.  Osborne^  63  Iowa,  99,  S.  C. 
18  N.  W  Bep.  709,  cited  and  relied  on  by  appellants.  In  that  case,  notice  of 
defects  in  the  machine  was  required  to  be  given  within  a  specified  time,  and 
it  was  provided  in  the  contract  that  keeping  the  machine  until  the  expiration 
of  that  time  without  giving  notice  of  defects  should  be  deemed  conclusive  ev- 
idence that  it  complied  with  the  warranty;  and  it  was  held  that  the  vendor  did 
not  waive  this  provision  of  the  contract  by  examining  the  machine,  and  at- 
tempting to  correct  the  defects  in  its  construction,  upon  a  request  or  notice 
given  alter  the  expiration  of  the  time  provided  in  the  contract  for  the  giving 
of  such  notice. 

The  ground  of  the  holding  is  that  at  the  time  the  notice  was  given,  the  war- 
ranty, in  contemplation  of  law,  under  its  terms,  had  been  fully  performed,  and 
the  rights  and  liabilities  of  the  parties  had  been  fully  settled.  And  as  the  no- 
tice which  had  been  given,  and  the  acts  which  had  been  done  by  the  vendor, 
were  matters  entirely  outside  of  the  contract,  they  could  not  have  effect  in  ' 
determining  the  rights  of  the  parties.  But  in  the  present  case  the  warranty 
had  not  been  performed  when  the  notice  was  given.  The  rights  and  liabili- 
ties of  the  parties  were  not  then  settled,  but  plaintiffs  were  bound  either  to 
correct  the  defects  in  the  machine,  or  permit  the  contract  to  be  rescinded. 
It  is  very  apparent  that  the  rule  applied  in  that  case  can  have  no  application 
to  this  state  of  facts. 

3.  As  an  abstract  proposition,  the  holding  that  if  plaintiffs  failed  to  make 
the  machine  do  good  work,  and  they  or  their  authonzed  agent  Informed  de- 
fendant that  they  had  no  other  machine  which  they  could  give  him  in  its 
place,  he  had  the  right  at  once  to  rescind  the  contract  and  demand  the  return 
of  his  nates,  is  undoubtedly  correct.  We  think,  however,  that  the  court  was 
not  warranted  by  the  evidence  in  giving  that  instruction.  Under  the  pro- 
visions of  the  contnict,  plaintiffs  had  the  option,  if  they  failed  to  make  the 
machine  comply  with  the  waiTanty,  to  furnish  another  machine  in  its  place. 
Unless  this  provision  was  dispensed  with,  or  they  were  unable  to  perform  it, 
defendant  could  not  rescind  the  contract  without  first  giving  them  an  oppor- 
tunity to  furnish  another  machine.  Pitts*  Sons  Manuf'g  Co,  v.  Spits7iogle, 
54  Iowa,  36;  S.  C.  6  N,  W.  Rep.  71.  The  only  evidence  of  a  waiver  by  plain- 
tiffs of  the  provision,  or  of  their  inability  to  perform  it,  is  the  alleged  direc- 
tion of  the  agent  to  defendant  to  stack  the  machine  up  on  his  place,  and  let 
it  remain  there  until  he  should  hear  from  plaintiffs;  and  his  statement  that 
they  had  no  other  machine  of  that  size  and  make  which  they  could  furnish 
defendant.  But  it  is  shown  by  the  testimony,  without  dispute  or  contradic- 
tion, that  the  agent  had  no  power  or  authority  to  waive  any  of  the  provisions 
of  the  contract.  And  it  is  equally  clear  that  his  statement  was  not  admissible 
as  an  admission  by  plaintiffs  that  they  were  not  able  to  perform  the  condition 
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of  the  contract.  The  business  about  which  he  was  employed  at  the  time  re- 
lated to  the  examination  and  repair  of  the  machine,  and  while  his  statements 
made  at  tlie  time  with  reference  to  tliat  subject  would  be  admissible  againas 
his  principal,  he  clearly  had  no  power  to  bind  them  by  his  stat(^ments  witli 
reference  to  other  matters.  We  tliink,  therefore,  that  the  court  erred  in  giv- 
ing said  instruction.  Also  that  it  erred  in  giving  the  twenty-third  instruction, 
in  wliich  it  submitted  to  tlie  jury  the  question  whether  the  agent  had  the  au- 
thority to  direct  a  different  disposition  of  the  machine,  after  the  alleged  fail- 
ure, from  that  provided  for  in  the  contract.  Tliere  was  no  evidence  tendinjjr 
to  prove  tliat  he  had  such  authority. 

4.  The  court,  against  plaintiffs'  objection,  admitted  in  evidence  certain  let- 
ters whicli  purport  to  be  written  by  plaintiffs  to  defendant,  and  which  relate 
to  the  subject  of  the  controversy.  They  were  written  by  a  type-writer,  and 
there  was  no  direct  evidence  tliat  they  were  written  by  plaintiffs  or  by  their 
direction.  It  is  shown,  however,  tliat  defendant  received  them  through  the 
mail,  and  they  purport  to  be  in  answer  to  letters  which  he  hjul  written  to 
plaintiffs.  They  were  admissible,  without  further  proof  than  this  that  they 
were  written  by  plaintiffs.    Greenl.  Ev.  §  573a. 

6.  Plaintiffs  asked  the  court  to  instruct  the  jury  that  by  his  failure  to  de- 
liver the  old  machine  when  he  received  the  new  one  defendant  had  waived 
all  claims  under  the  warranty,  and  tliey  fissign  tlie  refusal  of  tlie  court  to  give 
this  instruction  iis  error.  The  contract  provides  tliat  "if  tlie  purchaser  does 
not  make  full  settlement  witli  cash  or  approved  notes  for  the  machine  upon 
its  delivery  to  liim,  he  tliereby  waives  all  claims  under  this  warranty."  By 
another  provision  of  the  contract  defendant  agreed  to  deliver  the  old  machine 
in  payment  of  ^150  of  the  price  lie  Wiis  to  pay  for  the  new  machine.  This  is 
spoken  of  in  the  contract  as  a  cash  payment.  When  all  of  the  provisions  of 
the  contract  are  considered,  there  can  be  no  doubt  but  that  defendant's  under- 
taking was  that  he  would  deliver  the  old  machine  when  he  should  receive  the 
new  one.  He  received  the  new  machine  at  Urbanna,  and  he  testified  that  the 
understanding  was  that  he  should  haul  the  old  machine  to  that  place  and 
there  deliver  it.  He  gave  his  notes  for  the  remainder  of  the  purchase  pric« 
of  the  new  machine  at  the  time  he  received  it,  but  neglected  to  deliver  the 
old  one.  It  cannot  be  said  that  he  made  full  settlement  for  the  machine 
upon  its  delivery,  and  his  express  agreement  was  that  by  a  failure  to  do  that 
he  would  waive  all  claims  under  the  warranty.  We  think,  therefore,  that  th« 
instruction  should  have  been  given.  For  the  errors  pointed  out  the  judg- 
ment will  be  reversed,  and  the  cause  remanded  for  a  new  trial.    Reversed. 


Atkinson  v,  Atkinson. 

Piled  October  23.  1885. 

HUSBAKD  AND  WiFR— DrVORCB— WiLLPUL  DeSKRTION  BY  WiFB. 

Evidence  held  not  to  show  a  willful  desertion  of  the  defendant  as  alleged,  and  di- 
vorce refused. 

Appeal  from  Polk  circuit  court. 

Tills  is  an  action  for  divorce  upon  the  alleged  ground  that  the  defendant 
willfully  deserted  the  plaintiff,  and  continued  to  absent  hei*self  from  him,  with- 
out any  reasonable  cause,  for  the  period  of  two  years  next  preceding  the  com- 
mencement of  the  suit.  There  was  an  answer  denying  the  alleged  desertion, 
and  a  cross-bill  for  a  divorce  upon  account  of  cruel  and  inhuman  treatment. 
The  circuit  court  granted  a  divorce  upon  the  petition  of  the  plaintiff,  and  dis- 
missed the  cross-petition,  and  decreed  that  the  plaintiff  should  pay  to  the  de- 
fendant a  certain  sum  of  money  as  alimony.     Defendant  appeals. 

WrVjhU  Cummins  c&  Wrif/ht,  for  appellant,  Elizabeth  Atkinson.  Nours^ 
<6  Kauffmaut  for  appellee,  M.  .A.  Atkinson. 
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RoTHUOCK,  J.     1.  The  parties  were  married  in  the  state  of  California  in 
the  year  1877.    Before  their  marriage  tlie  plaintiff  was  a  resident  of  tlie  city 
of  Des  Moines,  in  this  state,  and  the  defendant  resided  with  her  parents  in 
Calilornja.     Soon  after  the  marriage  the  parties  took  up  their  residence  in 
the  city  of  Des  Moines.     The  father  of  the  defendant  presented  her  with  a 
dwelling-house  in  which  they  lived  part  of  the  time,  and  at  otlier  times  tiiey 
resided  witli  tlie  family  of 'the  plaintitf's  mother,  or  in  rooms  to  themselves 
in   her  house.    Two  children  were  born  to  the  parties,  both  of  whom  are 
still  living.    It  is  not  chiimed  by  the  plaintiff  that  the  defendant  was  guilty 
of  any  conduct  which  could  be  made  the  foundation  of  a  separation  or  divorce 
until  the  thirtieth  day  of  June,  1881.    On  that  day  the  detVndant  and  the 
plaintiff's  mother  had  an  altercation  in  which  the  defendant  claims  that  she 
was  inhumanly  assaulted  and  beaten.    The  parties  were  then  living  in  rooms 
in  the  plaintiff's  mother's  house.     That  the  defendant  was  assaulted  by  plain- 
tiff's motlier  on  tliat  occiision  is  not  disputed.  The  mother  julmitted  in  her  tes- 
timony upon  the  trial  thatslie  struck  the  defendant  "across  the  jaw  with  a  hair- 
brush. "    The  defendant  immediately  took  her  two  children  and  left  the  house, 
went  to  the  house  of  a  neighbor,  and  sent  for  her  husband.    From  that  time 
until  the  seventh  of  July,  1881,  she  and  her  two  children  remained  at  the 
house  of  Mrs.  Durant,  a  neighbor  and  friend.     On  the  seventh  day  of  July, 
1881,  she  left  Des  Moines  with  her  two  children,  and  went  to  her  father's  home 
in  San  Francisco,  where  slie  has  ever  since  remained.     This  action  wtis  com- 
menced on  the  third  day  of  July,  1883,  and  to  justify  a  decree  of  divorce  on 
the  ground  of  willful  desertion  it  is  necessary  that  tlie  plaintiff  should  show 
that  he  was  willfully  deserted  by  the  defendant  on  the  third  day  of  July,  1881, 
four  days  before  the  defendant's  departure  for  California. 

The  evidence  shows  quite  satisfactorily  to  our  minds,  as  we  read  it  in  the 
abstract  and  amended  abstract,  that  for  some  time  prior  to  the  thiitieth  of 
June  the  defendant  had  been  contemplating  a  visit  to  California  with  her 
children.  In  anticipation  of  tliis  visit  a  part  of  the  household  furniture  was 
sold  and  housekeeping  was  discontinued,  or  was  carried  on  without  a  full 
equipment  of  household  goods.  It  does  not  appear  that  the  defendant  at  any 
time  abandoned  the  projected  visit.  On  the  thirtieth  day  of  June  she  an- 
nounced her  purpose  to  go  to  California  as  soon  as  she  could  do  so.  The  plain- 
tiff objected  to  this  and  refused  to  stay  at  Mrs.  Durant's  house,  and  insisted 
in  treating  the  separation  as  a  desertion,  and  on  the  fifth  day  of  July,  1881, 
before  the  defendant  left  Des  Moines  with  lier  children,  he  sent  the  following 
telegram  to  the  defendant's  father  at  San  Francisco:  "Lizzie  left  my  bed^nd 
board  July  1st.    Answer  at  once." 

The  material,  and  indeed  the  pivotal,  question  in  the  case  is,  did  the  defend- 
ant willfully  desert  the  plaintiff  when  she  went  to  the  house  of  Mrs.  Durant 
with  the  avowed  pur|>ose  of  going  to  California  as  soon  as  convenient?  Or, 
in  other  words,  did  she  then  intend  to  separate  herself  permanently  from  the 
plaintiff?  The  evidence  on  this  question  is  quite  voluminous,  and  we  can- 
not even  give  an  abstract  of  it  in  this  opinion.  It  consists  of  a  large  number 
of  letters  written  by  the  parties  to  each  other,  and  letters  from  the  father  of 
the  defendant  to  the  plaintiff,  as  well  as  the  acts  and  conduct  of  the  parties 
from  the  time  of  their  marriage  down  to  the  time  of  the  departure  of  the  de- 
fendant for  San  Francisco  on  the  seventh  of  July,  1881.  From  a  careful  ex- 
amination of  all  this  evidence,  our  conclusion  is  that  the  finding  should  be 
that  the  defendant  did  not  contemplate  a  final  separation  until  in  December, 
1881.  When  she  went  to  California,  the  husband  furnished  her  with  $200  to 
defray  the  expenses  of  her  journey.  The  mere  fact  of  furnishing  the  money 
does  not  necessarily  show  that  he  connived  at  a  separation,  or  that  defendant 
went  away  with  his  consent.  But  the  $200  was  not  sufficient  to  defray  the 
expenses  of  a  return  to  Des  Moines,  and  the  plaintiff  does  not  claim  that  he 
transmitted  any  money  to  her  to  enable  her  to  return.    If  he  had  done  this, 
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and  she  had  ref used,  after  a  reasonable  and  proper  time  for  a  visit,  to  rejoin 
him  at  Des  Moines,  the  finding  that  slie  intended  to  desert  tiim  when  she 
went  away  might  possibly  be  inferred.  If  it  be  conceded  that  the  plaintiff 
objected  to  the  defendant  making  the  visit,  and  insisted  on  regarding  her 
leaving  him  as  a  desertion,  as  indicated  by  his  telegram  to  her  father,  this 
state  of  facts  does  not  necessarily  prove  a  desertion.  In  these  latter  days 
wives  sometimes  insist  on  making  protracted  visits  and  absenting  themselves 
from  home  for  travel  and  recreation  even  without  the  cordial  assent  of  their 
husbands,  and  for  a  reasonable  degree  of  freedom  in  these  respects  husbands 
cannot  well  construe  the  acts  of  their  wives  as  amounting  to  desertion. 

We  have  said  that  a  full  statement  of  the  facts  disclosed  in  the  voluminous 
correspondence  between  the  parties  is  not  practicable  in  this  opinion.  To  the 
end,  however,  that  the  feelings  of  the  defendant  towards  the  plaintiff  may  be 
better  understood,  we  mske  the  following  extract  from  her  letter  to  him  of 
November  19,  1881: 

"You  say  in  your  letter  that  you  will  make  your  little  family  happy,  and 
get  us  a  good  and  comfortable  home  all  to  ourselves,  where  your  relatives 
will  not  or  shall  not  make  trouble  between  us  again.  If  you  mean  what  you 
say,  and  are  not  doing  it  to  deceive  me,  and  you  love  your  family  and  intend 
to  do  what  is  right  towards  us, — but  if  you  intend  to  allow  your  folks  to  in- 
fluence you  against  me  and  to  abuse  me,  then  tell  me  so,  and  don^t  fool  me; 
but  if  you  do  as  you  say  you  will,  and  are  not  doing  to  deceive  me,  then  you 
may  come  for  me  or  wait  until  our  dear  baby  gets  his  teeth  through,  for  he 
is  liable  to  go  into  more  spasms, — you  know  it  is  harder  for  boys  to  cut  teeth 
than  girls, — and  send  me  the  money  to  come  by  express, — sleeping  cars.  Now, 
writ«  and  tell  me  what  you  want  to  do.  With  a  kiss  from  the  children  and 
me,  I  hope  by  the  time  you  receive  tliese  few  lines  dear  baby  will  be  well 
enough  to  be  up  and  play  with  his  dear  little  sister,  Edna,  like  he  used  to. 

"From  your  loving  and  affectionate  wife,  Lizzie  Atkinson." 

If  the  plaintiff  wished  to  put  his  wife  upon  the  defensive  and  treat  her  absence 
as  desertion,  he  should  have  eitlier  replied  to  this  letter  in  person  and  offered 
to  bring  his  family  back  to  Bes  Moines,  or  he  ought  to  have  sent  her  sutli- 
cient  money  to  pay  the  passage  of  the  family  from  San  Francisco  to  Des 
Moines.  He  did  neither  the  one  nor  the  other,  but  in  his  answer  to  this  let- 
ter, dated  November  28, 1881,  he  reminded  her  that  when  she  left  Des  Moines 
she  had  $200.  and  inquired  why  it  was  necessary  to  send  her  more  money. 
The  plaintiff  was  abundantly  able  to  furnish  the  money  for  the  return  of 
his  family.  He  makes  his  own  estimate  of  the  value  of  his  property  by  stating 
in  his  testimony  that  he  would  willingly  sell  all  he  had  for  S10,000,  and  he 
must  have  known  that  the  $200  was  exliausted  in  the  journey  to  San  Fran- 
cisco, and  necessary  expenses  there.  It  is  true  that  it  appears  from  all  the 
letters  of  the  defendant  that  she  very  much  desired  that  the  plaintiff  should 
remove  to  California,  or  from  the  city  of  Des  Moines,  so  as  to  be  away  from 
his  mother^s  family.  But  when  she  finally  consented  to  return  to  Des  Moines 
upon  the  condition  that  they  should  make  a  home  where  they  could  live 
without  molestation  from  his  relations,  we  do  not  think  the  conditions  were 
unreasonable  under  all  the  facts  in  the  case.  And,  indeed,  this  is  just  what 
the  plaintiff  claims  he  offered  to  do  before  the  defendant  left  for  California. 
In  our  opinion  the  court  was  correct  in  dismissing  the  defendant's  cross-peti- 
tion for  divorce,  and  we  think  the  plaintiff's  petition  should  also  be  dismissed; 
and  it  is  so  ordered.    Beversed, 
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ToiOEB,  Executor,  etc.,  v.  Collins  and  others. 

BbazHiL  v.  Toneb  and  others. 

Filed  October  23,  1835. 

1.  WiU/— Mabbiags  of  Lbgatbeb  with  Consent  of  Exbcutobs— <}oin)XTiON  Pbsckdbnt 
— ^Termination  of  Trust. 

The  bequests  in  a  will  were  made  to  the  executors  iii  tnist  for  the  testator's  chil- 
dren, and  it  was  provided  that  the  executors  should  have  the  management  and  con- 
trol of  the  property  devised  to  them  until  the  children  should  marry,  and  that  when 
any  child  should  marry  with  the  consent  of  the  executors  the  portion  of  property 
devised  for  the  benefit  of  such  child,  or  the  proceeds  thereof,  should  become  his  or 
her  property,  and  the  executors  were  required  to  make  such  convevances  as  might 
be  necessary  to  vest,  the  absolute  title  in  the  legatee.  One  of  the  children  died  un- 
married at  the  age  of  22,  without  ever  having  asked  the  consent  of  the  executors  to 
man^,  and  left  a  will  whereby  she  bexjueatned  all  of  her  property,  real  and  per- 
sonal, and  all  of  her  interest  and  richtin  her  father's  estate,  whether  as  heir  or  dcv- 
ifiee,  to  B.  Held,  construing  the  will  as  a  whole,  that  the  provision  in  the  will  with 
reference  to  marriage  did  not  create  a  condition  t>recedent  to  the  vesting  of  an  estate 
in  the  l^atees,  but  was  a  condition  for  the  termination  of  the  trust  created  by  the 
will ;  and  that  B.  was  entitled  to  the  estate  devised  and  bequeathed  to  him ;  and 
that  the  executors  could  be  compelled  to  execute  the  conveyances  necessary  to  vest 
the  title  in  him. 
S.  Executors  and  Administrators — Payment  op  Derts  Secured  by  Mortgage. 

Where  debts  legally  created  by  an  exeuut-or  and  trustee  are  secured  by  mortgages, 
while  the  creditors  have  a  right  to  subject  the  property  to  the  payment  of  the  debts, 
as  between  legatees  there  is  no  such  right,  and  such  debts  are  to  be  x>aid  out  of  the 
general  assets  of  the  estate. 

Appeal  from  Polk  circuit  court. 

Myles  Collins  died  at  the  city  of  Bes  Moines  on  the  first  day  of  November, 
1880.  He  left  surviving  him  three  cliildren,  Myles  H.  and  Lizzie  Collins  and 
Katie  Toner  On  the  third  of  March  preceding  his  death  he  executed  a  will, 
which  was  duly  admitted  to  probate  on  the  twenty-second  of  Noveml>er,  1880. 
At  the  date  of  the  execution  of  the  will  his  children  were  all  adults,  and  were 
unmarried.  But  between  that  date  and  his  death  his  daughter  Katie  was 
married  to  Peter  Toner,  who  is  now  the  executor  of  the  will.  By  tlie  will  he 
disposed  of  all  of  his  real  estate,  and  Thomiis  Flynn,  Michael  Kenedy,  and 
Peter  Toner  are  named  therein  as  executors.  None  of  tliese,  however,  except 
Peter  Toner,  qualified,  and  he  is  now  the  sole  executor  of  the  estate.  The 
several  bequests  of  the  will  are  made  to  the  executors  in  trust  for  said  chil- 
dren; and  it  is  provided  therein  that  the  executors  shall  have  the  manage- 
ment and  control  of  the  property  devised  to  them  until  the  children  shall 
marry,  and  that  when  any  of  said  children  shiUl  marry  with  the  consent  of 
said  executors  the  portion  of  property  devised  for  liis  or  her  benefit,  or  the 
proceeds  thereof,  shall  become  his  or  her  property,  and  the  executors  are  re- 
quired to  make  the  conveyances  tliereof  necessary  to  vest  the  absolute  title  in 
the  legatee.  On  the  nineteenth  day  of  January,  1882,  Lizzie  Collins  died. 
She  was  22  years  old  at  the  time  of  her  death,  was  unmarried,  and  had  never 
asked  the  consent  of  either  of  the  persons  named  as  executors  in  her  father's 
will  to  her  marriage.  Before  her  death  she  executed  a  will  by  which  she  be- 
queathed to  John  F.  Brazill  all  of  her  property,  personal  and  real,  and  all  of 
her  interest  and  right  in  her  father's  estate,  either  as  heir  or  devisee  under 
bis  will.  This  will  has  also  been  admitted  to  probate.  Peter  Toner,  as  ex- 
ecutor of  the  will  of  Myles  Collins,  filed  a  petition  in  the  circuit  court  in 
which  he  alleged  that  a  controvei-sy  had  arisen  as  to  the  effect  of  the  will,  and 
he  prayed  the  court  to  interpret  it,  and  direct  him  how  to  proceed  with  the 
distribution  of  the  property,  and  especitilly  to  instruct  him  whether  or  not 
said  John  P.  Brazill  is  entitled  to  the  share  of  Lizzie  Collins  in  the  estate. 
Brazill  also  brought  an  action  against  Toner  and  his  wife,  in  which  he  prayed 
that  he  be  adjudged  to  be  the  owner  of  the  property  devised  to  the  executors 
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In  trust  for  Lizzie  Collins,  and  that  the  executor  be  required  to  convey  tli« 
•anie  to  him.    Myles  H.  Collins  intervened  in  this  action,  and  prayed  tiiat  tHo^ 
executor  be  required  to  convey  to  him  the  portion  of  tlie  property  which,  bjr 
his  father's  will,  was  bequeiilhed  to  the  executors  in  trust  tor  him,  on  tli« 
ground  tliat  the  provision  of  the  will  which  makes  his  marriage  with  the 
consent  of  the  executors  a  condition  of  the  devise  is  void  as  against  public 
policy,  being  in  restraint  of  marriage.     He  also  alleges  that  certain  debts 
which  have  been  established  against  the  estate  of  his  father  are  a  lien  upon 
the  real  estate  devised  for  his  i>enetit,  and  he  prays  that  the  executor  be  di- 
rected to  pay  the  same  out  of  the  general  estate.    Tlie  actions  were  consoli- 
dated in  the  circuit  court,  and  the  court  adjudged  that  IJrazill  was  tlie  owner 
of  the  property  devised  by  Myles  Collins  to  his  executoi*s  in  trust  lor  Lizzio 
Collins,  and  ordered  that  tlie  executor  convey  the  same  to  him.     It  also  ad- 
judged that  the  executor  was  entitled  to  the  control  and  management  of  the 
propi-rty  devised  in  trust  for  Myles  II.  Collins.     It  also  directed  the  executor 
to  sell  an  amount  of  the  property  of  the  estate  sufficient  for  the  payment  of 
the  debts  which  are  a  lien  on  the  property  devised  to  Myles  11.  Collins.    From 
this  judgment  all  of  the  parties  have  appealed. 

Wriyht,  Cummins  d-  Wright,  for  Peter  Toner  and  wife.  Marcos  Kavo/- 
nagh,  Jr.,  and  iSickman,  Long  <&  Farrott,  for  John  F.  Brazill  and  Myles  H. 
Collins. 

Keed,  J,  The  provisions  of  the  will  of  Myles  Collins  which  it  is  necessary 
to  consider  in  determining  the  questions  arising  in  the  case  are  as  follows: 

** First.  I  give,  devise,  and  bequeath  to  my  executoi*s,  Tliomas  Flynn. 
Michael  Kenedy,  and  Teter  Toner,  all  and  singular  my  real  estate  owned  bj 
me,  in  trust,  however,  only  for  the  express  purpose  hereinafter  set  forth:  I 
give,  devise,  and  bequeath  to  my  said  executors  in  trust  for  my  beloved  son 
Myles  Henry  Collins  the  following  described  property:  lot  number  six,  (G.)  in 
block  A  of  Commissioners  addition,  now  forming  a  part  of  the  city  of  Des 
Moines. 

''/Second.  I  give  and  bequeath  to  my  said  executors  in  trust  for  my  be- 
loved daughters  Lizzie  Collins  and  Katie  Collins  to  each  an  undivided  half 
of  the  following  premises:  The  east  half  of  lots  three  (3)  and  four,  (4,)  in 
block  three,  (3,)  of  West  Des  Moines,  and  a  fractional  part  of  lot  number 
three.  (3,)  in  block  number  twenty  (20)  of  H.  M.  Hoxie's  addition,  now  in- 
corporated in  and  forming  a  part  of  the  city  of  Des  Moines;  also  the  south 
sixteen  (16)  feet  of  lot  number  one,  (1,)  and  all  of  lot  number  two,  (2,)  in 
block  one  of  P.  M.  Scott's  addition,  now  incorporated  in  and  forming  a  pairt 
of  the  city  of  Des  Moines.    *    ♦    * 

"My  said  executors  shall  have  the  management  and  control  of  said  property 
by  me  devised  to  them  in  trust  for  my  said  children,  and  they  are  to  have  the 
control  and  management  thereof  until  they  shall  get  married,  and  when  any 
of  my  said  children  shall  marry  with  the  consent  of  said  executors  any  worthy 
person,  then  the  part  or  portion  of  property  herein  devised,  or  the  proceed* 
thereof,  as  shall  be  provided  lor  hereafter,  shall  be  and  become  the  property 
of  said  child  so  marrying,  and  my  said  executors  shall  make  the  nei-essary 
conveyance  thereof  so  as  to  vest  absolute  title  in  said  legatee.  Should  my 
said  executors  in  their  judgment  deem  it  for  the  best  interest  of  their  wards 
to  sell  any  of  the  wild  land  or  the  city  property,  they  shall  exercise  that  dis- 
cretion applicable  to  their  own  affairs,  and  sell  same,  and  tlie  proceeds  thereof 
they  shall  safely  and  profitably  reinvest.  Or  in  case  of  sickness  or  other  con- 
tingencies arising,  so  Jis  to  make  it  necessary  in  their  judgment  to  sell  or  in- 
cumber any  of  the  land  or  realty  devised,  they  have  the  authority  and  right 
to  do  so,  always,  however,  looking  to  the  welfare  and  interest  of  their  re- 
spective wards.  In  case  any  transfers  are  made  as  above  contemplated,  strict 
account  shall  be  taken,  and  the  party  benefited  thereby  duly  charged  there- 
with.   ♦    ♦    ♦" 
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The  important  question  in  the  case  is  whether,  by  this  will,  a  present  estate 
in  the  property  devised  for  their  benefit  is  conferred  upon  the  children  of  the 
testator.  It  is  contended  by  counsel  for  the  executor  that  the  clause  of  the  will 
^prhich  provides  that  when  any  of  said  children  shall  marry  with  the  consent  of 
tlie  executors  the  portion  of  the  estate  which  is  devised  to  the  executors  for  the 
benefit  of  said  child  shall  become  his  property,  and  be  conveyed  by  the  execu- 
tors to  him,  creates  a  condition  precedent  to  the  vesting  in  him  of  any  estate  in 
the  property  so  devised.  It  is  conceded  that  if  this  is  tlie  effect  of  the  provision 
tbe  bequest  for  the  benefit  of  Lizzie  Collins  must  fail,  and  that  the  property 
covei-ed  by  it  falls  into  the  general  estate,  to  be  disposed  of  as  though  no  will  had 
been  made;  for  her  death  has  rendered  it  impossible  that  the  condition  upon 
'Which  the  bequest  depends  should  ever  happen.  If  the  intention  of  the  tes- 
tator was  to  be  determined  alone  from  the  language  of  this  clause  of  the  will, 
the  court  would  probably  be  compelled  to  give  to  it  the  effect  contended  for  by 
counsel,  but  it  is  a  cardinal  rule  in  the  construction  of  wills  that  the  purpose 
and  intention  of  the  testator  is  to  be  gathered  from  all  of  the  provisions  of  the 
instrument.  And  we  are  of  the  opinion  that  when  the  will  in  question  is  con- 
sidered as  a  whole  it  cannot  be  determined  from  its  provisions  that  it  was 
Myles  Collins^  intention  to  make  the  marriage  of  his  children  with  consent  of 
tlio  executors  a  condition  precedent  to  the  vesting  in  them  of  an  estate  in  the 
property  devised  to  the  executors  for  their  use.  The  language  of  the  various 
provisions  of  the  instrument  clearly  evidences,  we  think,  an  intention  by  the 
testator  to  make  an  absolute  and  final  disposition  of  all  of  his  real  estate. 
The  first  clause  of  the  will  is  a  devise  and  bequest  of  all  of  his  real  estate  to 
the  executors  in  trust  for  the  purposes  thereinafter  set  forth,  and  by  the 
clauses  immediately  following  specific  portions  of  the  property  are  devised 
to  them  in  trust  for  each  of  the  children.  The  bequests  are  absolute.  That 
is,  the  property  is  bequeathed  absolutely  to  the  executors  in  trust  for  the  leg- 
atees. The  legal  title  is  conferred  upon  the  executors,  and  tliey  are  given 
certain  powers,  and  charged  with  certain  duties,  with  reference  to  the  prop- 
erty. They  have  power  at  their  discretion  to  sell  the  whole,  or  any  portion  of 
it,  with  a  view  to  the  reinvestment  of  the  proceeds.  And  they  may,  in  case 
of  tlie  sickness  of  either  of  the  children  of  the  testator,  make  provision  for  his 
support  out  of  the  property  devised  for  his  use.  The  executors,  however, 
have  no  beneficial  interest  or  estate  in  the  property.  They  hold  the  legal 
title  simply  for  the  legatees,  and  the  powers  with  which  they  are  clothed,  and 
the  duties  which  are  imposed  upon  them,  with  reference  to  the  property,  are 
all  to  be  exercised  for  the  benefit  of  the  legatees.  There  is  no  bequest  over. 
The  will  makes  no  provision  for  the  disposition  of  the  property  covered  by 
any  of  the  bequests  in  case  of  the  failure  of  any  of  the  children  to  marry  with 
the  consent  of  the  executors,  or  in  case  of  their  marriage  without  such  con- 
sent. Clearly,  we  think,  it  was  not  the  intention  of  the  testator  to  make  such 
marriage  a  condition  precedent  to  the  vesting  of  a  beneficial  estate  in  the 
property  in  the  legatees.  But  the  provision  with  reference  to  their  marriage 
was  inserted  in  the  will  for  an  entirely  different  purpose.  Having  by  the  pre- 
ceding provisions  created  a  trust  estate  of  which  the  executors  are  the  trus- 
tees and  his  legatees  the  cestui  que  trusts,  the  testator  inserted  the  clause  in 
question  for  the  purpose  of  creating  a  condition  on  the  happening  of  which 
the  trust  should  terminate,  and  the  legatees  be  entitled  to  be  clothed  with  the 
legal  estate  and  the  right  to  the  control  and  management  of  the  property. 
We  conclude,  therefore,  that  the  said  Lizzie  Collins  was  the  owner  of  an  equita- 
ble and  beneficial  estate  in  the  property  devised  by  her  father  to  the  execu- 
tors in  trust  for  her,  and  by  her  will  this  estate  is  conferred  upon  said  John 
F.  Brazill.  And  as  the  relation  of  trustee  and  cestui  que  trust  created  be- 
tween her  and  the  executors  by  her  father's  will  terminated  necessarily  at  her 
dbath,  her  legatee  is  now  entitled  to  be  vested  with  the  legal  title  to  the  prop- 
iJty. 

v.25N.w.,no.2 — 19 
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2.  The  holding  that  the  provision  of  the  will  with  reference  to  the  mar  - 
riageof  the  legatees  is  a  condition  for  the  termination  of  the  trust  created  by 
the  will,  and  not  a  condition  precedent  to  the  vesting  of  the  estate  in  the  lega- 
tees, disposes  of  the  claim  of  Myles  H.  Collins  that  said  provision  is  void  as 
against  public  policy,  for  the  ground  of  that  claim  is  that  the  marriage  of  the 
legatee  with  consent  of  the  executors  is  a  condition  of  the  bequest. 

3.  The  debts  which  the  executor,  by  the  judgment  of  the  circuit  court,  is  di- 
rected to  pay  out  of  the  general  estate  were  created  after  the  execution  of  the 
will,  and  were  secured  by  mortgage  on  the  property,  devised  to  Myles  H.  Col- 
lins. While  the  creditor  has  the  right  to  subject  the  mortgaged  property  to 
the  payment  of  the  debt,  as  between  the  legatees  there  is  no  such  right.  The 
debt  as  between  them  is  a  claim  against  the  estate,  and  should  be  paid  out  of 
the  general  assets  of  the  estate,  and  not  out  of  the  particular  property  mort- 
gaged to  secure  it.  The  judgment  in  this  respect  is  supported  by  Hharpless  t. 
Oreg(fy  45  Iowa,  649. 

Affirmed. 


Else  and  others  v.  Kennedy. 

Filed  October  23,  1885. 

SquiTY — Reformation  of  Voluktaby  Convkyanob. 

Equity  will  not  assist  the  grantee  in  an  imperfect  conveyance  which  is  not  sup- 
ported by  either  a  valuable  or  meritorious  consideration  against  either  the  grantor 
or  his  rei>resentatives. 

Appeal  from  Mahaska  circuit  court. 

Plaintilfs  brought  this  action  to  quiet  in  each  of  them  the  title  to  one-sixth 
of  a  certain  tract  of  land.  They  claim  as  heirs  at  law  of  Elizabeth  Else,  de- 
ceased, who  was  their  mother,  and  they  allege  that  defendant,  who  is  their 
sister,  claims  the  whole  of  the  premises  under  a  certain  deed  to  which  their 
mother's  name  was  signed  before  her  death,  and  which  has  been  placed  of 
record  since  she  died.  They  allege  that  said  deed  was  obtained  by  defend- 
ant without  consideration  and  by  undue  iutiuence;  that  it  is  void  for  uncer- 
tainty in  the  description  of  the  property  conveyed;  and  that  it  was  never  ex- 
ecuted and  delivered  by  their  mother,  but  that  her  signature  was  attached 
thereto  when  she  was  in  a  dying  condition,  and  when  she  was  incapable  of 
understanding  or  executing  a  contract;  and  that  after  her  signature  was  at- 
tached to  said  deed  it  was  altered  in  a  material  respect  by  defendant's  attor- 
ney with  her  approval,  but  without  the  knowledge  or  consent  of  said  Eliza^ 
beth  Else.  Defendant  denies  the  allegations  that  she  obtained  said  deed  by 
undue  influence,  and  that  it  was  not  executed  and  delivered  by  Elizabeth 
Else,  and  that  it  was  altered  after  its  execution  without  the  knowledge  or 
consent  of  their  mother.  And  in  a  cross- petition  she  prays  that  the  descrip- 
tion of  the  property  contained  in  said  deed  be  so  reformed  and  corrected  as 
to  make  the  instrument  describe  the  property  intended  to  be  conveyed  by  it, 
and  that  her  title  to  the  property  be  quieted.  The  circuit  court  dismissed 
both  petitions,  and  both  parties  appeal. 

John  F.  Lacey,  for  plaintiffs.     Geo.  W,  Lafferty,  for  defendant. 

Reed,  J.  Elizabeth  Else  died  on  the  twenty-second  of  August,  1882.  The 
deed  in  question  was  signed  on  the  day  before  her  death.  The  property  which 
it  purported  to  convey  at  the  time  her  signature  was  attached  to  it  was  the 
K.  W  J  of  the  JiT.  E.  4  of  section  19,  in  township  76,  range  16.  The  property 
which  she  actually  owned  at  the  time  is  lot  1.  in  S.  E.  J  of  the  N.  E.  \  of  sec- 
tion 24,  township  75,  range  16,  and  12  feet  in  width  off  of  the  south  side  of 
lot  2,  in  the  same  subdivision  of  said  section.  The  notary  public  who  wrote 
the  instrument  discovered  on  the  same  day  on  which  it  was  signed  that  a 
mistake  had  been  made  in  the  description  of  the  property,  and  undertook  t# 
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correct  the  same.  He  struck  oat  the  description  which  was  written  in  the 
deed  when  Mrs.  Else^s  signature  was  attached  toat,  and  wrote  in  lieu  of  it 
the  following  description:  "N.  pt.lot  one,  (1,)  S.  E.,  N.  E.,  section  24,  town- 
ship 75,  range  16.  12  ft.  off  S.  pt.  lot  2,  S.  E.,  N.  E.,  section  24,  township  75, 
range  16."  He  Informed  defendant  of  this  alteration  on  the  day  which  it 
was  made,  but  Mrs.  Else's  attention  was  not  called  to  the  matter.  Mrs.  Else 
^vas  taken  sick  36  hours  before  the  deed  was  signed,  but  her  condition  had 
been  regarded  as  dangerous  only  for  six  or  eight  hours  before  the  signing  of 
the  deed.  Her  disease  was  cholera  morbus,  and  she  was  very  much  pros- 
trated at  the  time.  Her  physician  describes  her  as  being  in  a  condition  of 
collapse,  and  she  was  under  the  influence  of  an  opiate  which  the  physicians 
had  administered  to  relieve  her  of  the  cramping  caused  by  the  disease.  The 
physician  testified  that  he  visited  her  on  the  day  on  which  her  signature  was 
attached  to  the  instrument,  both  before  and  after  it  was  signed,  and  that 
while  her  mind  did  not  act  vigorously,  and,  except  when  spoken  to,  she  paid 
hut  little  attention  to  what  was  going  on  about  her,  yet,  when  she  was  spoken 
to  she  answered  responsively  and  intelligently  to  such  questions  as  were  asked 
her.  The  notary  public  who  wrote  the  deed  testified  that  he  explained  to  her 
the  ciiai-acter  of  the  instrument,  and  the  property  to  which  it  related,  and 
that,  while  she  did  not  speak,  she  indicated  by  a  nod  of  the  head  that  she  un- 
derstood him,  and  comprehended  the  character  of  the  instrument,  and  that 
when  he  aske<l  her  whether  the  deed  was  her  voluntary  act  she  indicated  her 
assent  in  the  same  manner.  When  the  signature  was  attached  she  took  the 
pen  in  her  hand,  and  by  the  assistance  of  the  notary,  who  steadied  and  guided 
her  hand,  wrote  her  name. 

The  testimony  of  other  witnesses  who  were  present  at  the  time  of  the  trans- 
-action  tends  strongly  to  show  that  her  condition  at  the  time  was  such  that  it 
is  hardly  possible  that  she  could  have  comprehended  what  was  being  done. 
She  acquired  the  property  in  question  by  devise  from  her  husband,  who  died 
in  1879.  She  also  acquired  other  real  estate  in  the  same  manner,  which  she 
luid  sold  in  the  mean  time,  and  she  paid  a  portion  of  tlie  money  derived  from 
this  sale  to  four  of  her  children,  taking  from  each  a  written  agreement  to  pay 
her  10  per  cent,  interest  per  annum  on  the  amount  so  advanced,  and  which 
provided  that  if  the  interest  should  be  paid  annually  when  due  the  principal 
.should  at  her  death  be  treated  as  an  advancement.  Defendant  and  Mrs.  Mat- 
rox, one  of  the  plaintiffs,  did  not  receive  any  money  under  this  arrangement, 
hut  the  evidence  shows  that  their  mother  retained  for  each  of  them  the  same 
amount  which  was  advanced  to  each  of  the  other  children,  which  she  desired 
to  advance  to  them  upon  the  same  terras,  but  which  they  had  never  accepted. 
It  is  shown  that  on  several  occasions,  one  or  two  of  which  were  but  a  few 
<]ays  before  her  death,  she  expressed  the  wish  that  upon  her  death  her  chil- 
dren should  share  equally  in  her  property.  It  is  also  shown  that  on  other  oc- 
casions she  said  she  expected  to  live  with  defendant  during  the  renminder  of 
her  life,  and  that  it  was  her  intention  that  defendant  should  receive  the  prop- 
erty in  question.  There  is  no  evidence,  however,  of  any  contract  or  agree- 
ment between  her  and  defendant  that  the  latter  should  care  for  or  support  her, 
or  that  the  property  should  be  given  to  her  in  consideration  of  any  services 
she  should  render  her.  For  the  gre^iter  part  of  the  time  after  the  death  of 
her  husband,  however,  Mrs.  Else  and  defendant  had  resided  together.  Dur- 
ing a  portion  of  the  time  they  lived  in  the  property  in  question,  which  before 
the  death  of  the  husband  and  father  was  the  family  homestead.  At  other 
times  they  lived  in  rented  property,  and  at  the  time  of  Mrs.  Else's  de<ith  they 
lived  in  rented  rooms.  Mrs.  Else  was  about  74  years  of  age  at  the  time  of 
her  death,  but  before  she  was  taken  with  her  last  sickness  she  had  always  en- 
joyed good  health,  and  was  vigorous  and  active,  and  gave  attention  to  her  af- 
fairs. The  deed  was  prepared  by  the  notary  at  defendant's  request,  and  there 
is  no  competent  evidence  that  the  matter  had  been  spoken  of  by  her  mother 
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at  any  time  after  she  was  taken  sick.  If  it  should  be  conceded  that  at  the 
time  her  signature  was  attached  to  the  deed  Mrs.  Else  was  mentally  capable 
of  entering  into  a  contract,  or  of  making,  a  disposition  of  her  property,  and 
that  the  notary  had  authority,  when  he  discovered  that  the  instrument  a» 
written  did  not  describe  the  property  intended  to  be  conveyed,  to  alter  it  by 
striking  out  that  description  and  inserting  the  one  intended,  it  would  still  b& 
apparent  that  the  deed  as  altered  does  not  vest  defendant  with  the  title  to  the 
property  in  question.  The  description  "K  pt.  lot  1"  and  "12  ft  off  S.  pt. 
lot  2"  does  not  describe  any  property  with  certainty.  It  is  void  for  uncer- 
tainty. The  question  presented  by  the  case,  then,  is  whether  defendant  is 
now  entitled  to  be  adjudged  the  equitable  owner  of  the  property,  and  whether 
she  is  entitled  to  have  the  deed  so  reformed  as  to  make  it  an  evidence  in  her 
hands  of  title  to  the  property.  It  is  rendered  clear  by  the  evidence  that  the 
deed  is  not  supported  by  any  valuable  consideration.  It  is  clear,  also,  that 
Mi-s.  Else  intended  (if  she  was  capable  of  forming  any  intent  with  reference 
to  the  transaction)  to  convey  the  property  in  question.  The  deed,  theh,  was 
an  imperfect  voluatary  conveyance,  and  it  is  well  settled  that  courts  of  equity 
will  not  assist  the  grantee  in  an  imperfect  conveyance  which  is  not  supported 
by  either  a  valuable  or  meritorious  consideration  against  either  the  grantor 
or  his  representatives.  See  Story,  Eq.  Jur.  §  7936/  JBunn  v.  Winthrop,  I 
Johns.  Ch.  329;  Mintum  v.  Seymour,  4  Johns.  Ch.  497;  Haines  v.  Haines,  6- 
Md.  435;  8hepherd  v.  Betin,  9  Gill,  32;  Holland  v.  Hensley,  4  Iowa,  222;  I 
Lead.  Gas.  Eq.  (3d  Amer.  Ed.)  324. 

It  is  said,  however,  that  the  deed  was  executed  for  the  purpose  of  making^ 
provision  for  a  child,  and  that  this  constitutes  a  meritorious  consideration 
which  will  support  the  conveyance.  Gases  are  not  wanting  which  hold  that 
the  natural  and  moral  obligation  which  is  imposed  upon  a  husband  and  father 
to  make  provision  for  his  wife  and  children  constitutes  a  consideration  which 
will  support  a  conveyance  made  by  him  for  the  purpose  of  making  such  pro- 
visions against  mere  volunteers  under  him.  The  cases  cited  above  from  1 
and  4  Johns.  Gh.  hold  this  doctrine.  See,  also,  Story,  Eq.  Jur.  §  793d.  But 
we  are  of  the  opinion  that  the  facts  of  this  case  do  not  bring  it  within  the 
principle  of  this  exception.  Mrs.  Else  was  under  no  natural  or  moral  obli- 
gation to  make  any  greater  or  different  provision  for  defendant  than  for  her 
other  children.  For,  as  stated  above,  defendant  was  under  no  obligation  to 
render  her  any  special  services,  or  give  her  any  special  care,  and  it  does  not 
appear  that  she  had  given  her  any  such  service  or  care.  Each  of  her  other 
children  owed  her  the  same  duty  to  minister  to  her  wants  and  contribute  to 
her  comfort  which  was  due  to  her  from  defendant,  and  it  does  not  appear  that 
any  of  them  had  been  wanting  in  this  respect.  And  there  was  nothing  in  de- 
fendant's condition  or  circumstances  which  rendered  it  necessary  that  special 
provision  should  be  made  for  her  support.  It  is  not  doubted  that  the  mother 
had  the  right  to  make  a  greater  provision  for  defendant  than  for  her  other 
children.  And  if  her  intention  to  make  them  had  been  fully  carried  out  by 
the  execution  and  delivery  to  defendant  of  a  conveyance  of  the  property,  it  is 
equally  well  settled  that  a  court  of  equity  would  not  have  interfered  on  the 
application  of  the  other  children  to  set  such  conveyance  aside  on  the  ground 
alone  that  it  was  not  supported  by  a  consideration.  But  as  the  deed  which 
was  executed  did  not  operate  as  a  conveyance  of  the  property  to  defendant, 
and  as  the  promise  to  make  the  conveyance  is  not  supported  by  either  a  val- 
uable or  meritorious  consideration,  equity  will  not  interfere  or  lend  its  aid  to 
enforce  it.  In  the  case  of  Stewart  v.  Brand,  23  Iowa,  477,  which  is  greatly 
relied  upon  by  defendant,  the  defective  voluntary  conveyance  was  by  a  hus- 
band to  his  wife,  and  it  was  reformed  by  the  court  in  an  action  by  a  third 
party  against  the  husband.  The  holding  in  that  case  can  be  sustained  on  the 
ground  that  the  conveyance  was  a  provision  for  the  wife,  and  the  rights  of 
tliird  parties  had  attached,  although  the  ground  upon  which  it  is  placed  is  not 
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stated  in  the  opinion.  We  think,  therefore,  that  the  circuit  court  rigbtlj 
held  that  defendant  is  not  entitled  to  judgment  quieting  the  title  to  the  prop- 
erty in  her  or  reforming  the  deed.  But  we  are  also  of  the  opinion  that  plain- 
tiff are  entitled  to  judgment  quieting  in  each  of  them  the  title  to  one-sixth 
of  the  property. 

On  defendant's  appeal  the  Judgment  will  be  affirmed.  On  plaintiffs*  ap- 
peal it  will  be  revei-sed,  and  the  cause  will  be  remanded,  with  directions  to 
the  circuit  court  to  enter  a  Judgment  in  harmony  with  this  opinion;  or,  if 
they  so  elect,  such  Judgment  wiS  be  entered  in  this  court. 
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BUPRBMB  COURT  OF  MICHIGAIT. 


FiNAN  V.  Baboock  and  others. 
Filed  October  28,  1885. 

NOYATIOH— AOENOY— ObDEB  FOB  PAYMEITT  OF  HOVBT. 

Defendants  were  indebted  to  H.,  and  H.  was  indebted  to  F.,  and  he  procnred  the- 
agent  of  defendant  to  issue  an  order  payable  to  the  order  of  F.,  which  was  accepted 
by  F.,  and  H.  credited  on  defendants'  books  with  the  amount  thereof.  Hdd  that, 
the  authority  of  the  agent  to  issue  such  order  being  shown,  defendants  were  liable^ 
to  F.  on  sucn  order. 

Error  to  Manistee. 

A.  /.  Doveh  for  plaintiff.    Ramsdell  db  Benedict,  for  appellants. 

Champlik,  J.  The  defendants  composed  the  firm  of  S.  Babcock  &  €k>.,  and 
in  December,  1884,  were  engaged  in  carrying  on  the  lumbering  business.  In 
one  of  their  camps  they  employed  James  Finan  as  foreman.  He  was  author- 
ized to  keep  the  time  of  the  men,  and  when  they  wanted  their  pay  to  settle 
up  with  them  by  giving  them  a  statement,  addressed  to  Babcock  &  Co.,  of  the- 
number  of  days  which  they  had  worked,  and  the  price  agreed  to  be  paid,  and 
their  account  at  the  camp,  signed  by  Finan  as  foreman.  He  was  authorized 
to  draw  orders  on  the  firm  of  Lalling,  Hanson  &  Co.  in  the  name  of  the  firm 
of  S.  Babcock  &  Co.,  by  himself  as  foreman.  If  he  wanted  money  himself 
he  drew  his  draft,  or  gave  orders  signed  by  himself,  which  if  paid  were  charged 
to  him  individually.  He  had  the  powers  usually  given  to  foremen  of  lumber 
eamps.  He  employed  men  and  discharged  them,  kept  their  accounts  in  camp» 
credited  them  with  their  work,  gave  them  their  time,  bought  hay  and  pota* 
toes,  certified  to  correctness  of  bills,  and  the  bills  were  paid  on  his  certificate. 
He  gave  his  personal  order  or  drafts,  which  defendants  paid  and  charged  to 
him.  If  on  settlement  with  him  such  personal  orders  or  drafts  appeared  to- 
have  been  for  the  benefit  of  the  firm,  they  were  allowed  and  credited  up  to 
him  on  his  personal  account.  Thomas  Hislop  had  been  employed  by  defend- 
ants in  their  camp  of  which  James  Finan  was  foreman,  and  on  the  sixth  of 
December,  1884,  the  defendants  were  indebted  to  him  in  a  sum  exceeding 
610.  He,  being  indebted  to  Hugh  Finan,  procured  from  the  foreman  the  fol- 
lowing draft  or  order: 

'ToBTAGB,  December  6,  1884. 

"5.  Babcock  ^  Co. :  Pay  the  order  of  Hugh  Finan  the  sum  of  ten  dollars,, 
and  charge  the  same  to  Camp  8.  Jambs  Finan.  " 

The  foreman  then  charged  Hislop  with  the  amount  upon  the  books,  and 
Hislop  delivered  the  order  to  Hugh  Finan  in  payment  of  his  debt  to  him. 
On  the  same  day  the  foreman  gave  a  similar  order  to  Thomas  Hislop,  as  payee, 
for  another  $10,  which  was  paid  by  defendants  on  presentation.  On  the  trial 
the  camp-book  was  produced  and  identified  by  the  foreman,  in  which  two  or- 
ders, amounting  to  820,  appear  charged  to  Thomas  Hislop,  under  date  of  De- 
cember 6, 1884.  The  record  shows  that  at  the  time  of  the  trial  no  settlement 
had  been  had  between  Thomas  Hislop  and  defendants,  but  that  defendants 
still  owe  him  $10  or  more.  The  defendants  never  accepted  the  order  in  writ- 
ing, and  there  was  no  evidence  that  it  was  ever  presented  for  acceptance  be- 
fore suit  brought.  There  was  evidence  of  a  communication  between  plaintiff 
and  defendants'  book-keeper  respecting  the  order,  which  was  immaterial,  and 
admitted  against  the  defendants*  objection  on  that  ground,  but  in  the  yi^w 
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we  have  taken  of  this  case  its  admission  worked  no  injury  to  defendants,  and 
the  case  will  not  be  sent  back  for  a  new  trial  for  tliat  error. ^ 

The  defendants'  counsel  requested  the  court  to  instruct  the  jury  as  follows: 
( 1)  That  the  plaintiff  was  not  entitled  to  recover  from  the  defendants  on  the 
evidence;  (2)  that  if  James  Finan  understood  that  orders  drawn  by  him  on 
defendants  in  the  form  of  the  oi-der  sued  on  were,  when  paid,  to  be  charged 
to  him,  then  the  order  is  not  a  liability  against  the  defendants  until  accepted; 
(3)  that  plaintiff  can  not  recover  on  the  facts  of  this  case  unless  the  order  was 
accepted  by  the  defendants  in  writing;  (4)  that  the  novation  of  the  debt  of 
Thomas  Hislop  is  simply  a  transfer  of  his  claim  against  defendants  to  James 
Kinan,  but  defendants  would  not  thereby  become  liable  to  plaintiff,  except 
through  their  written  acceptance  of  the  order  in  suit.  These  requests  were 
refused,  and  the  court  instructed  the  jury  as  follows: 

"I  will  say  to  you,  and  let  it  go  upon  the  record,  that  if  you  find  that  this 
man  was  the  duly-authorized  agent  of  Babcock  &  Co.  to  draw  this  kind  of  an 
order,  and  fix  the  amount  of  it,  and  give  it  to  the  man  in  payment  for  his 
claim,  it  would  be  binding  upon  the  firm  without  a  written  acceptance,  and 
the  plaintiff  should  recover  upon  it,  and  would  stand  in  the  same  situation 
as  though  Babcock  himself  had  drawn  it  upon  himself.  There  would  be  no 
question  in  the  law  if  Michael  Engelmann  or  S.  Babcock  had  drawn  this 
order  and  signed  their  names  to  it,  either  one  of  them ;  upon  their  firm  it 
would  be  binding  in  law,  and  legal  without  any  acceptance,  because,  in  itself » 
it  fixed  the  liability  of  the  firm ;  and  I  believe  myself,  at  the  present  time,  that 
if  this  man  was  the  duly-authorized  agent  for  that  purpose,  and  he  drew  it, 
that  it  would  stand  ui)on  the  same  basis  in  law  as  though  it  was  drawn  by  S. 
Babcock  or  Michael  Engelmann.  Now,  then,  that  being  the  law  of  the  case, 
the  next  question  is  to  apply  the  facts  to  that  proposition  of  law,  and  decide 
this  case  properly  and  correctly.  There  has  been  proof  introduced  here  on 
the  part  of  the  plaintiff  tending  to  show  that  James  Finan  was  the  duly- 
authorized  agent  for  this  purpose.  If  you  find  he  was  the  duly-authorized 
agent,  you  may  allow  the  plaintiff  to  recover  for  the  amount  of  this  paper, 
and  the  interest  upon  it  from  the  time  the  demand  was  made.  On  the  other 
side,  there  has  been  proof  offered  on  the  part  of  Mr.  Babcock,  one  of  these 
defendants,  that  he  never  authorized  this  man  to  draw  this  kind  of  a  paper 
at  all ;  that  he  never  did ;  and  he  had  no  instructions  and  no  authority  what- 
ever in  that  direction,  and  that  he  trespassed,  and  went  beyond  the  scope  of 
his  agency,  in  this  behalf,  and  therefore  they  are  not  liable.  If  that  is  true, 
tben  of  course  they  are  not  liable.  If  this  man  James  Finan  had  no  power 
to  draw  this,  no  authority  to  draw  it,  then  it  would  stand  upon  the  same  basis 
as  though  I  had  drawn  it,  or  you  had  drawn  it,  and  would  have  no  binding 
force  whatever.  Kow,  in  settling  that  question,  yon  are  to  be  guided  and 
controlled  by  the  evidence  in  the  case.  You  will  take  all  the  circumstances 
in  the  case  together— the  conduct  of  this  man  Finan  in  making  out  papers, 
if  any  were  made  of  this  character,  or  a  similar  character,  and  the  knowledge 
and  acquiescence  of  Babcock  A  Co.  Take  into  consideration  the  positive  testi- 
mony of  Mr.  Babcock  that  he  had  no  such  power,  or  instruction,  or  agency; 
take  into  consideration  the  testimony  of  Mr.  Finan  as  to  what  he  claimed 
the  agency  was, — and  then  settle  this  case  in  such  a  way  as  satisfies  your  judg- 
ments as  to  what  is  right.  I  think,  as  a  matter  of  law,  that  on  no  other 
theory  can  the  plaintiff  recover  in  this  suit.  I  think  there  is  no  such  novation 
as  would  authorize  the  plaintiff  to  recover.  I  have  thought  that  matter  over 
somewhat,  and  I  think  the  only  chance  for  the  party  to  recover  in  this  suit  is 

^  This  communication  was  by  telephone  with  a  person  whom  the  plaintiff  supposed 
to  be  defendants'  book-keeper,  and  the  essential  point  in  it  was  Uiat  the  book-keeper 
admitted  that  there  was  nothing  the  matter  with  the  order,  and  the  firm  would  pay  it 
when  tlicy  got  money. 
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upon  this  order.  That  was  the  theory  that  the  actioi\  was  commenced  upon  ; 
that  was  the  theory  the  action  was  tried  upon  in  justice  court,  and  the  theory 
upon  which  he  can  recover, — upon  the  mere  theory  tliat  Mr.  Finan  was  tho 
duly-authorized  agent  to  draw  this  order, — and  that  will  raise  the  questioa 
fairly;  and  if,  as  a  matter  of  fact,  the  court  should  afterwards  hold  that  this 
oi-der  is  not  valid  until  accepted,  then  it  disposes  of  the  case." 

The  learned  circuit  judge  was  in  error  in  instructing  the  jury  that  the 
plaintiff's  right  to  recover  depended  upon  the  order  alone  and  upon  the  author- 
ity of  Mr.  Finan  to  draw  it.  If  the  order  should  be  considered  the  basis  of 
recovery,  independent  of  the  transactions  out  of  which  it  arose,  the  plaintiff 
could  not  recover  without  proof  of  acceptance.  The  writing  is  in  the  form 
of  a  draft,  and  does  not  differ  in  any  of  its  essential  features  from  that  class 
of  commercial  paper;  and  if  a  recovery  is  sought  upon  it  as  such,  the  action 
and  evidence  must  be  governed  by  tlie  law  applicable  to  that  class  of  con- 
tracts. Tho  law  is  well  settled  that  tiie  right  and  liabilities  of  parties  to  com- 
mercial paper  are  those  which  appear  upon  the  face  of  the  instrument,  and  that 
it  is  incompetent  to  show  by  parol  proof  that  the  maker  of  a  draft  or  note 
signed  it  in  the  character  of  agent,  where  there  is  nothing  upon  the  face  of 
the  paper  to  indicate  that  it  was  so  signed,  or  for  whom  such  agent  acted  in 
making  the  paper.     Williams  v.  Bobbins ,  16  Gray,  77. 

If  the  present  case  had  been  tried  upon  the  theory  stated  by  the  court  to 
the  jury,  we  should  feel  compelled  to  reverse  the  judgment  The  record, 
however,  which  contains  all  the  evidence  and  proceedings  upon  the  trial, 
shows  that  the  case  on  the  part  of  the  plaintiff  was  tried  in  the  circuit  court 
upon  a  different  theory.  On  the  trial  an  amendmentto  the  declaration,  which 
we  think  wsis  within  the  discretion  of  the  trial  judge,  was  permitted,  under 
which  it  was  competent  to  introduce  evidence  tending  to  prove  the  agency  of 
Jam^s  Finan  and  the  novation  of  the  indebtedness  in  question  in  this  suit. 
And  this  was  the  theory  upon  which  the  plaintiff  tried  the  suit  in  the  circuit. 
There  was  no  dispute  respecting  defendants'  indebtedness  to  Thomas  Hislop, 
nor  of  his  to  Hugh  Finan,  nor  of  Hislop's  paying  his  debt  to  Finan  by  tho 
order  in  question,  which  was  charged  to  Hislop  on  defendants*  books.  The 
jury  found  that  Finan  had  authority  to  draw  and  sign  this  order  as  the  agent 
of  the  defendants.  It  follows  that  the  indebtedness  of  defendants  to  His- 
lop to  the  amount  of  the  order  was  paid  and  discharged,  and  also  the  indebt- 
edness from  Hislop  to  Hugh  Finan,  and  that,  insteiid  of  the  indebtedness  to 
Hislop,  the  defendants  owed  to  Hugh  Finan  what  they  had  before  owed  to 
Hislop.  The  facts  proved  operated  as  a  complete  novation,  as  we  held  under 
similar  circumstances  in  Mulcrone  v.  American  Lumber  Co,^  22  N.  W.  Rep. 
67,  decided  at  the  last  January  term ;  and  the  court  should  have  submitted 
the  case  to  the  jury  upon  plaintiff's  theory. 

The  question  remains  whether  the  judgment  should  be  reversed  for  this  er- 
ror. From  the  testimony  in  the  case  we  do  not  see  that  there  was  any  room 
for  a  different  conclusion  than  that  at  which  the  jury  arrived,  and  we  are 
satisfied  that  upon  the  evidence  the  plaintiff  was  entitled  to  recover. 

The  only  evidence  upon  which  there  was  any  dispute  was  the  extent  of 
the  agent's  authority,  and  whether  it  extended  to  the  making  of  the  order. 
This  question  the  court  submitted  to  the  jury,  and  they  have  found  that  it 
did.  We  do  not  see  that  the  error  of  the  court  tended  in  any  degree  to  prej 
udice  the  rights  of  the  defendants;  the  whole  question  was  gone  into  upon  the 
the  trial,  under  the  plaintiff's  theory,  and  the  judgment  must  be  affirmed, 
but  without  costs  to  either  party  in  this  court. 

(The  other  justices  concurred.) 


Digitized  by 


Google 


Mich.]  MUDQE  V.  YAPLES.  297 

MUDGE  V,  YAPLES. 
Filed  October  28,  1885. 

1.   JUSTICB  OP  THB    PlACB—DoCKKT— JUDGMENT  BY  DbFAULT  —  EUTRY  OF  TiMB  OF  Ap- 
PEABANCE  OF  PLAINTIFF. 

The  docket  of  a  justice  of  the  peace  must  aflBrmatively  show,  when  there  is  no 
appearance  of  the  defendant,  that  the  plaintiff  appeared  within  one  hour  of  the  time 
nanied  on  the  return-day,  or  jurisdiction  is  lost. 
3.  Same — Parol  Evidence  to  Supply  Defect. 

Parol  evidence  cannot  be  introduced  to  vary,  amend,  or  explain  the  docket  of  a 
justice  so  as  to  give  him  jurisdiction  which  does  not  ap])ear  on  its  face. 

Error  to  Oceana. 

W,  E.  Ambler  J  for  plaintiff.    Jatnes  Brassinffton,  for  appellant. 

MoRSK,  C.  J.  Action  of  replevin  for  the  recovery  of  the  possession  of  two 
black  steers,  grade/ Galloways,  two  years  old.  Defendant  attempted  to  justify 
his  claim  undera  justice's  judgment,  execution,  and  levy,  and  for  that  purpose 
offered  in  evidence  the  following  entry  of  a  judgment  upon  the  docket  of 
Jared  H.  Gat,  a  justice  of  the  peace,  to-wit: 

^*  Wm.  B,  0.  8ands  and  Edgar  G,  MaaywelU  Plaintiffs^  v.  Lorenzo  C  Mudge, 

D^endant, 

*'1884,  July  23.  Issued  summons  returnable  thirtieth  instant  at  10  o'clock 
in  the  forenoon  at  my  office,  in  the  township  of  Crystal,  said  county  of 
Oceana. 

"July  23.  Summons  returned  personally  served  on  the  twenty-third  instant 
by  David  B.  Yaples,  constable.    Fees,  45c. 

*' Plaintiffs  appeared  by  James  Brassington,  their  attorney,  who  swore  to  his 
autliority.  The  defendant  not  appe^iring,  the  plaintiff  declares  orally  in  tres- 
pass on  the  case,  upon  promises,  and  upon  all  matters  provable  under  com- 
mon counts,  to  their  damage  of  three  hundred  dollars  or  under. 

"Witness  sworn  for  the  plaintiff,  I.  0.  Harwood;  whereupon  I  waited  one 
hour  and  five  minutes.  After  hearing  the  testimony  I  thereupon  rendered 
judgment  against  the  defendant  for  ninety  and  14-lOOtbs  dollars  damages  and 
two  and  70-l(X)ths  dollars  costs. 

"Wm.  B.  O.  Sands  and  Edgar  G.  Maxwell,  the  plaintiffs  in  above  cause,  at 
the  time  of  rendering  this  judgment  applied  for  an  execution,  based  upon  the 
oath  of  Robert  Hyde. 

"Robert  Hyde  sworn,  and  says  he  is  the  agent  for  Sands  and  Maxwell,  the 
plaintiffs,  and  knows  that  said  defendant,  Lorenzo  G.  Mudge,  has  sold  and 
disposed  of  his  property  to  defraud  his  creditors  since  the  commencement  of 
this  suit,  and  that  said  plaintiffs  will  be  in  danger  of  losing  said  judgment 
without  immediate  execution.  Thereupon  I  issued  an  execution  for  the  same 
this  thirtieth  day  of  July,  A.  D.  1884,  and  delivered  the  same  to  David  R. 
.  Taples,  constable  for  said  Oceana  county. 

"Jared  H.  Gay,  Justice  of  the  Peace." 

To  the  introduction  of  said  docket  entiy  the  plaintiff  objected  on  the 
ground  that  said  docket  did  not  disclose  the  time  when  the  plaintiffs  appeared 
and  judgment  was  taken.  The  circuit  judge  sustained  the  objection  and  ex- 
cluded the  docket.  The  defendant  then  offered  oral  testimony  to  prove  that 
tlie  appearance  of  plaintiff  was  on  the  thirtieth  day  of  July,  1884,  and  within 
the  hours  named  in  the  summons,  and  that  judgment  was  rendered  on  same 
day.  To  this  plaintiff  objected,  and  the  court  refused  to  admit  the  offered 
proof,  and  plaintiff  had  judgment.  Error  is  assigned  and  argued  on  these 
rulings. 

In  our  opinion  the  circuit  judge  was  correct.  While  the  docket  of  a  justice 
must  receive  a  fair  and  reasonable  interpretation,  and  due  allowance  be  made 
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for  the  fact  that  our  ordinary  justices  of  the  peace  are  not  legal  experts,  and 
not  expected  to  keep  their  dockets  with  the  same  nicety  of  legal  form  and  ex- 
pression to  be  found  in  the  I'ecords  of  our  higher  courts,  as  held  in  the  case 
of  Vroman  v.  Thompson,  51  Mich.  454,  S.  C.  16  K.  W.  Rep.  808,  yet  the 
docket  must  show  by  a  reasonable  intendment  that  the  justice  had  jurisdic- 
tion. The  appearance  of  the  plaintiff  within  one  hour  of  the  time  named  on 
the  return-day  of  the  summons  must  be  affirmatively  shown  where  there  is 
no  appearance  of  the  defendant,  or  jurisdiction  is  lost. 

We  think  the  docket  entry  shows  that  on  the  same  day  of  rendering  the 
judgment  tlie  execution  was  issued,  and  that  this  was  on  the  thirtieth  day  of 
July,  1884.  It  also  clearly  shows  that  the  plaintiff  appeared  by  attorney  upon 
the  same  day,  but  at  what  hour  the  docket  is  entirely  silent.  From  aught 
that  appears  therein  it  might  have  been  at  8  o'clock  in  the  morning,  or  any 
hour  in  the  afternoon.  This  defect  is  fatal.  The  statute  specifically  requires 
the  time  of  the  appearance  of  the  parties  to  be  entered,  and  for  good  and  ol>- 
vious  reasons,  and  such  an  omission  is  a  jurisdictional  defect.  See  Redmat^ 
V.  White,  25  Mich.  523.  We  consider  the  hour  of  the  appearance  as  neces- 
sary to  be  entered  as  the  day.  A  judgment  rendered  by  a  justice  in  favor  of 
the  plaintiff  before  the  return-hour  of  the  summons,  without  the  consent  or 
appearance  of  the  defendant,  or  when  the  plaintiff  has  failed  to  appear  within 
one  hour  thereafter,  is  void.  Nor  can  oral  evidence  be  introduced  to  vary* 
amend,  or  explain  the  docket  of  a  justice  so  as  to  give  him  jurisdiction  which 
does  not  appear  on  its  face.  The  docket  is  the  best  evidence,  and  oral  proof 
cannot  be  given  of  the  proceedings  which  the  law  requires  to  be  docket^. 

The  judgment  must  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Sherman  v.  Eilpatrick. 

Filed  October  28,  1885. 

Ahimals— iMPOuwBiifo  Tbhspasstito  CJolt— Damagbs  Rboovbrablb.  ' 

Where  a  party  who  has  taken  npa  colt  trespassing  on  his  land,  and  confined  him 
in  his  bam,  sues  the  owner  for  the  actual  damages  and  expenses  incurred  only,  he 
is  not  entitled  to  recover  exemplary  damages. 

Error  to  Leelanaw. 

James  B.  Adsit,  for  plaintiff.    Pratt,  Hatch  <&  Davis,  for  appellant. 

Sherwood,  J.  The  parties  in  this  case  were  neighbora  and  farmers.  The 
colt  of  the  defendant  trespassed  upon  the  land  of  the  plaintiff,  and  while  doing 
damage  thereon  was  taken  up  by  the  plaintiff  and  impounded  in  his  barn, 
there  being  no  public  pound  in  the  township.  This  was  done  on  the  eleventh 
day  of  October,  1884.  After  the  impounding,  and  about  7  o'clock  in  the  even- 
ing, the  plaintiff  gave  the  defendant  written  notice  that  he  had  taken  up  his 
colt,  and  would  like  to  have  him  come  and  get  it  and  pay  the  damages.  About 
6  o'clock  the  next  morning  the  defendant  came  and  took  the  animal  away, 
against  the  protest  of  the  plaintiff,  and  without  paying  any  damages,  using 
force  to  obtain  possession  of  the  property.  The  plaintiff  brought  suit  before 
a  justice  of  the  peace  to  recover  his  damages  for  the  injury  done  by  the  colt, 
and  his  fees  and  charges  for  impounding.  On  the  trial  the  justice  rendere(i 
a  judgment  for  the  plaintiff  for  the  sum  of  $18.40,  made  up  as  follows:  83 
actual  damages.  $10  exemplary  damages,  and  $5.40  costs.  The  defendant  re- 
moved the  judgment  into  the  circuit  court  for  the  county  of  Leelanaw  by 
certiorari,  wherein  Uie  judgment  was  affirmed,  and  the  proceedings  are  now 
before  us  for  review. 

The  defendant  claims  no  exemplary  damages  should  hjive  been  allowed,  and 
in  this  he  was  correct.     The  plaintiff  in  his  declaration  only  claims  for  his 
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actual  damages  and  charges  before  the  rescue;  $10  was  allowed  as  exemplary 
damages,  which  roust  be  deducted  from  the  amount  allowed,  and  with  this 
modiQcation  the  judgment  will  be  affirmed,  with  costs. 
(The  other  justices  concurred.) 


State  v.  Eddy. 

Filed  October  28,  1885. 

Practicb — Reveigbal  of  Erroneous  Decree  for  Taxes. 

Decree  of  circuit  court  for  taxes  admitted  to  be  erroneous,  and  of  no  avail  under 
existing  statutes,  reversed,  without  oosts,  saving  the  rights  of  both  parties  as  they 
existed  prior  to  the  proceedings. 

Appeal  from  Isabella. 

Mwes  TagyarU  for  the  State.     Wisner  &  Draper,  for  respondent  and  ap- 
pellant. 

Campbell,  J.  The  circuit  court  for  Isabella  county  having  rendered  a  de- 
cree for  taxes  which  is  admitted  to  be  erroneous  and  of  no  avail  under  pres- 
ent statutes,  the  only  question  presented  to  us  is  whether  it  should  stand  as 
a  null  decree,  or  should  be  formally  annulled  by  reversal.  We  think,  in  con- 
formity with  the  practice  usual  in  such  cases,  it  should  be  reversed,  and  both 
state  and  respondent  placed  where  they  would  have  been  had  no  proceedings 
been  brought  into  court.  A  decree  of  revei*sal  will  therefore  be  entered, 
saving  all  rights  belonging  to  the  state  prior  to  such  proceedings  unchanged, 
and  restoring  the  defendant  to  any  rights  he  would  have  had  prior  to  such 
proceedings.  Xo  costs  will  be  awarded  in  either  court. 
(The  other  justices  concurred.) 


People  c.  IIendrtx. 

Filed  October  28,  1885. 

Gbiminal  Law— Attoricby  Assisting  Prosecution. 

In  a  criminal  prosecution  for  obtaining  money  from  a  bank  by  false  representa- 
tions and  pretenses,  the  attorney  of  the  bank  cannot  act  as  an  assistant  to  the  pros- 
ecuting attorney. 

Exceptions  from  Cass. 

Moaes  Taggart,  for  plaintiff.     0.  N.  Hilton  and  F,  J,  Atwell,  for  defendant. 

Champlin.  J.  The  information  charges  the  respondent  with  having  ob- 
tained from  the  First  National  Bank  of  Dowagiac  certain  money  by  reason 
of  false  representations  and  pretenses  made  to  Daniel  Lyle,  its  president. 
The  pretenses  and  representations  are  set  out  with  great  particularity,  and 
their  falsity  averred,  and  that  by  means  thereof  he  feloniously,  unlawfully, 
and  designedly  obtained  from  the  First  National  Bank  the  sum' of  9120,  with 
intent  to  cheat  and  defraud  it  thereof.  The  (irst  assignment  of  error  is 
biis3d  upon  the  action  of  the  court  in  permitting  Spafiford  Tryon  to  assist  in 
prosecuting  the  cause  against  objection  made  by  the  respondent,  and  in  not 
permitting  him  to  show  that  Tryon  was  employed  by  the  bank  and  private 
individuals,  and  paid  by  them,  to  prosecute  respondent,  and  in  only  permitting 
respondent,  if  he  could,  to  show  such  employment  of  Tryon  by  the  complain- 
ing witness,  Lyle,  alone. 

Tlie  record  discloses  that  at  the  outset  of  the  trial,  and  before  any  evidence 
was  introduced,  the  respondent  objected  to  Spafford  Tryon  so  appearing  and 
prosecuting  the  cause,  for  the  reason  that  he  (Tryon)  had  been  employed  by 
the  Bank  of  Dowagiac,  of  which  the  complainant  was  president,  to  do  all 
tbe  business  of  the  bank  generally,  and  then  offered  to  show  by  the  evidence 
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of  said  Spafford  Tryon  and  others  that  he  was  so  employed  and  paid  by  the 
bank,  and  that  then  he  was  the  regularly  retained  attorney  for  said  bank,  em- 
ployed and  paid  by  it  to  do  its  business  by  the  year.  That  he  had  so  acted 
for  a  number  of  years,  and  was  then  at  such  time  the  attorney  of  record  of 
the  bank  in  a  civil  suit,  then  pending  in  said  court,  involving  the  same  mat- 
ter; and  that  by  virtue  of  such  employment,  and  while  acting  as  such  attorney 
for  the  bank,  drew,  with  his  own  hand,  part  of  the  original  complaint  against 
respondent,  and  that  the  second  count  of  the  same  was  in  his  handwriting. 
The  court  said :  "If  you  claim  that  you  can  show  that  Mr.  Tryon  is  employed 
by  Mr.  Lyle  to  prosecute  this  suit  I  will  hear  it,  and  if  you  show  that  fact  I 
will  exclude  him."  Counsel  for  respondent  stated  that  they  did  not  propose 
to  show  that;  and  the  court  then  stated  that  he  saw  no  objection  to  his  serv- 
ing. Mr.  Tryon  was  thereupon  permitted  to  assist  in  prosecuting  the  case  to 
its  close;  and  the  respondent  was  convicted.  Mr.  Tryon  was  not  the  prose- 
cuting attorney  of  the  county  in  which  the  cause  was  tried.  Neither  was  he 
procured  by  the  prosecuting  attorney  to  assist  him,  under  the  direction  of  the 
court,  under  the  authority  conferred  by  act  195,  Laws  1879,  p.  179.  He  was 
clearly  disqualified,  if  respondent  established  the  facts  proposed,  from  assist- 
ing the  prosecuting  attorney  under  the  proviso  to  that  act,  which  reads  as 
follows:  "Provided,  that  no  person  or  attorney  shall  be  employed  as  assistant 
who  is  interested  as  attorney  or  otherwise  in  any  case  involving  the  same 
facts  or  circumstances  involved  in  said  criminal  suit,  or  who  has  received  any 
compensation  from  any  person  or  persons  who  are  interested  in  prosecuting 
the  party  charged  with  said  felony. "  What  respondent  proposed  to  show  was 
directly  within  the  terms  of  this  act,  and  within  repeated  rulings  of  this  coUrt. 
The  action  of  the  circuit  judge  was  erroneous. 

Without  passing  upon  the  other  errors  assigned,  for  this  error  the  oonvio- 
tion  must  be  set  aside,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Kellogo  v.  Beeson. 
Filed  October  28, 1885. 

BXBOCTOBS  ABD  Al>lCIinBTBAT0B8— BiLL  TO  BST  AbIDB  MoBTOAOB  —  HoW.  St.  MiOH.  ff 
5884,5885.^ 

A  bill  filed  by  an  adminirtrator  de  h<mSt  rum  to  set  aside  a  mortgage  that  fid  Is  to 
allege  that  there  is  a  deficiency  of  assets  in  his  hands  to  x>ay  the  debt  of  the  estate, 
or  tnat  he  is  acting  on  behalf  of  the  creditors  of  the  estate,  will  be  demurrable. 

Appeal  from  Berrien. 

O,  W.  Coolidge,  for  complainant.    Bdward  Bacon,  for  appellant. 

Ohamplin,  J.  This  is  a  bill  of  review,  filed  by  the  complainant  as  admin- 
istrator de  bonis  non,  with  the  will  annexed  of  the  estate  of  Richard  P.  Bar- 
ker, deceased.  To  this  bill  the  defendant  filed  a  general  demurrer,  which 
was  overruled  by  the  court,  and  the  defendant  appealed.  The  bill  of  com- 
plaint abounds  in  redundant  matter,  which  makes  it  somewhat  difllcult  to 
arrive  at  the  substantial  merits  relied  upon  by  complainant  as  a  ground  of 
review,  but  in  disposing  of  the  case  we  shall  take  the  statement  of  what  the 
bill  alleges  as  presented  by  the  complainant  in  his  brief  filed  in  this  cause, 
which  is  as  follows: 

''Richard  P.  Barker  died  intestate  on  the  fifteenth  day  of  September,  A.  D. 
1873,  leaving  a  last  will  and  testament;  that  Phoebe  S.  Barker  was  duly  ap- 
pointed administratrix,  with  the  will  annexed,  and  subsequently  died,  and 
Laban  Harter  was  appointed  administrator  de  bonis  non,  with  the  will  an- 
nexed; that  on  the  twenty nsecond  day  of  July,  A.  D.  1876,  Henrietta  Barker, 
of  the  city  of  Miles,  in  the  county  of  Berrien,  and  state  of  Michigan,  exhib- 
ited her  bill  of  complaint  in  the  circuit  court  for  the  county  of  Berrien,  in 
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chancery,  against  James  H.  Barker,  Walter  Barker,  Lewis  F.  Barker,  the 
heirs,  and  Laban  Harter,  administrator,  etc.,  of  tlie  estate  of  llichard  P.  Bar- 
ker, deceased,  and  set  fortli  that  on  the  twenty-first  day  of  April,  1869,  said 
Kichard  P.  Barker  was  indebted  for  borrowed  money,  and  otherwise,  to  Smith 
Barker,  surviving  guardian  of  James  H.  Bjirker,  Walter  Barker,  Lewis  F. 
barker,  and  Henrietta  Barker,  and  gave  him  (said  Smith  Barker)  a  promis- 
sory note  for  $8,000,  and,  to  secare  the  payment  of  said  note,  gave  a  mort- 
gage to  said  Smith  Barker  on  certain  lands  therein  described,  but  that  said 
note  and  mortgage  had  been  lost;  that  said  Smith  Barker  died  the  eigliteenth 
day  of  June,  1873,  intestate,  at  the  city  of  New  York,  and  on  the  twenty- 
ninth  day  of  May,  A.  D.  1876,  Lewis  F.  Barker  was  appointed  administrator 
of  his  estate  by  tlie  probate  court  of  Berrien  county,  Michigan,  and  thus  be- 
came entitled  to  assign  said  mortgage  to  Henrietta  Barker,  which  he  did ; 
and  further,  that  by  reason  of  certain  payments,  settlements,  and  delivery  of 
things  of  value,  duly  made,  James  H.  Barker  and  Lewis  F.  Barker  have 
ceased  to  have  any  interest,  if  any  they  ever  had.  In  the  aforesaid  mortgage 
and  the  moneys  therein  mentioned,  and  that  the  whole  of  the  principal  and 
interest  that  remains  unpaid  on  said  note  «ind  mortgage  belongs,  in  equity,  ta 
•aid  Henrietta  Barker,  and  she  has  long  been,  in  equity,  entitled  to  the  money 
thereof;  and  that  on  the  nineteenth  day  of  July,  A.  D.  1876,  at  the  city  of 
Niles,  said  Lewis  F.  Barker,  administrator  as  aforesaid,  for  and  in  consider- 
ation of  the  sum  of  $100,  assigned  said  note  and  mortgage,  and  all  tliat  re- 
mained unpaid  therein,  amounting  to  $3,000;  that  the  real  estate  of  said  llich- 
ard P.  Barker  was  devised  in  trust  for  said  James  H.  Barker,  Walter  Barker, 
Lewis  F.  Barker,  and  Henrietta  Barker.  This  bill  was  taken  as  confessed 
against  the  said  Laban  Harter,  administrator,  and  a  decree  of  foreclosure 
was  duly  entered  thereon;  that  said  Laban  Harter  remained  administrator  of 
said  estate  until  the  twenty-ninth  day  of  January,  1885,  when  he  was  re- 
moved, and  on  the  twenty-sixth  day  of  February,  1885,  complainant  was 
duly  appointed  in  his  stead;  that  a  claim  by  Mary  C.  Brown  against  said  es- 
tate for  the  sum  of  $1,575.50,  and  another  by  John  G.  Saxe  for  $633.83,  were 
allowed;  that  these  creditors  filed  a  bill  to  enjoin  said  Henrietta  Barker  from 
selling  under  her  decree  said  mortgaged  premises,  which  injunction  still  re- 
mains in  force;  that  said  Laban  Harter  was  repeatedly  importuned  to  appear 
and  defend  against  said  bill  of  complaint,  and  was  advised  that  said  mortgage 
and  note  was  not  a  bona  fide  claim,  and  that  a  portion  of  said  land  was,  at 
the  date  of  said  mortgage,  a  homestead  right,  and  that  the  mortgage  was  not 
signed  by  the  wife  of  Richard  P.  Barker,  and  was  therefore  void ;  that  said 
Laban  Harter  refused  to  do  anything,  and  did  not  do  anything,  in  the  mat- 
ter, and  that  repeated  efforts  were  made  to  procure  his  resignation  or  re- 
moval, but  to  no  avail;  that  an  order  of  the  probate  court,  requiring  him  to 
proceed  to  sell  the  real  estate  of  said  estate  was  made;  that  said  Harter  pe- 
titioned said  probate  court  for  license;  that  the  same  was  granted,  but  that 
said  Harter  proceeded  no  fui*ther,  and,  when  requested  by  the  creditors  to 
proceed,  *  returned  false,  snubbing,  and  insulting  refusals;'  that  there  was  a 
conspiracy  existing  between  complainant,  Henrietta  Barker,  Laban  Harter, 
and  Lewis  F.  Barker  to  prevent  the  creditors  of  said  estate  from  realizing 
their  claims  from  tlie  assets  of  said  estate." 

These,  the  counsel  for  complainant  states,  are  the  substantial  facts  as  set 
forth  in  this  bill  for  review.  The  relief  asked  is  that  the  decree  made  in  the 
foreclosure  suit  may  be  reviewed,  reversed,  and  set  aside,  and  no  further  pro- 
ceedings taken  thereon,  and  the  said  mortgage  be  declared  void,  and  the  bill  to 
foreclose  the  same  dismissed,  and  for  general  relief.  The  demurrer  to  this  bill 
is  well  taken.  The  complainant  shows  no  right  or  interest  in  having  the  mort- 
gage declared  void  except  as  administrator  of  the  estate  of  the  mortgagor. 
He  only  claims  to  act  in  the  interest  of  creditors,  and  this,  inferentially,  as  no 
statement  is  made  in  the  bill  of  complaint  that  he  has  been  applied  to  by  any 
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of  the  creditors  of  the  estate  of  Richard  P.  Barker  to  bring  this  suit,  and  in 
no  event  would  he  be  authorized  to  institute  the  suit  unless  there  was  a  de- 
ficiency of  assets  in  his  hands,  and  in  the  hands  of  his  predecessors  in  the  trust, 
to  satisfy  the  debts  or  obligations  existing  against  the  estate.  How.  St.  §§ 
5884,  5885. 

The  bill  contains  no  such  averment.  The  decree  overruling  the  demurrer 
must  be  reversed  and  the  bill  dismissed,  with  costs. 

(The  other  justices  concurred.) 


People  v.  Quick. 

Piled  October  28,  1885. 

1.  Criminal  Law— Indobsino  Nambs  of  Witnebsbs  on  Information. 

The  accused  has  a  right  to  know  in  advance  of  the  trial  what  witnesses  are  to  bo 

Sroduced  against  him,  so  far  as  then  known,  and  to  have  any  new  witnesses  Ia- 
orsed  on  the  information  as  soon  as  discovered. 

2.  Same— Rebutting  Evidence. 

Nothing  which  tends  to  prove  the  commission  of  the  crime  itself,  or  its  immedi- 
ate surroundings,  can  be  classed  as  rebutting  evidence,  under  ordinary  circum- 
stances, and  admitted  as  such. 

3.  Same— Argument  to  Jury. 

Whatever  allowance  may  be  made  for  professional  enthusiasm,  a  deliberate  and 
solemn  averment  of  counsel's  opinion  snonld  never  be  allowed  to  influence  the 
jury,  and  when  such  an  expression  of  opinion  on  the  part  of  the  prosecuting  attor- 
ne^ris  made  as  an  opinion,  under  his  offacial  oath,  it  should  beat  onceshutout,  and 
its  influence  guardea  against  by  proper  instructions. 

Error  to  Oakland. 

Afoses  Taggart,  for  the  People.    Thos.  J.  Davis,  for  appellant. 

Campbell,  J.  Respondent  whs  convicted  of  stealing  a  watch  from  the 
person  of  one  David  Wright.  The  case  was  before  us  on  conviction  upon  a 
former  trial,  which  was  set  aside  on  a  single  ground,  on  the  supposition  that 
the  prosecution  would  on  a  second  trial  avoid  other  errors  which  we  did  not 
think  it  necessary  to  dwell  on.  51  Mich.  547;  S.  C.  18  N.  W.  liep.  375.  A 
further  trial  was  liad,  and  the  case  comes  up  again  upon  several  assignments 
of  error,  which  are  within  well-settled  rules  of  law.  We  shall  not  take  them 
all  up  in  course,  but  point  out  such  as  may  be  grouped  together. 

We  have  held  on  several  occasions  that  the  defendant  has  a  right  to  know  in 
advance  of  the  trial  what  witnesses  are  to  be  produced  against  him,  so  far  as 
then  known,  and  to  have  any  new  witnesses  indorsed  on  the  information  as 
soon  as  discovered.  The  object  of  this  is  not  merely  to  advise  a  respondent 
what  witnesses  will  be  produced  on  the  main  charge.  It  is  to  guard  him 
against  the  production  of  persons  who  are  unknown,  and  whose  character 
he  should  have  an  opportunity  to  canvass.  It  is  as  important  to  impeach  a 
rebutting  witness  as  any  other.  In  the  present  case,  however,  the  witnesses 
who  were  received  as  rebutting  witnesses  were  not  such.  They  were  called 
to  prove  what  belonged  to  the  people's  case  in  chief.  Cases  may  sometimes 
arise  where  testimony  which  could  not  be  had  in  the  opening  may  be  let  in 
upon  good  cause  shown  thereafter.  But  it  is  not  proper  to  divide  up  the  testi- 
mony on  which  the  people  propose  to  rest  their  case,  and  nothing  which  tends 
to  prove  the  commission  of  the  crime  itself,  or  its  immediate  surroundings, 
can  be  classed  as  rebutting  evidence  under  ordinary  circumstances,  if  at  all. 
In  this  case  that  rule  was  repeatedly  violated. 

Complaint  is  also  made  with  reason  against  the  allowance,  and,  apparently, 
the  approval,  of  various  statements  made  by  the  prosecuting  officer  in  his  sum- 
ming up.  We  are  not  at  all  disposed  to  reverse  judgments  for  merely  indis- 
creet ebullitions  of  counsel  which  may  be  allowed  for,  and  are  neutralized  by 
the  effect  of  the  charge.    But  in  the  present  case  there  were  some  things  said 
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to  the  jury  which  could  hardly  fail  to  do  mischief.  The  case  was  one  where 
the  evident  character  of  several  of  the  persons  brought  forward  would  make 
it  necessary  for  the  jury  to  weigh  their  testimony  with  more  than  usual  care. 
The  prosecuting  witness  was  an  admitted  criminal,  whose  cross-examination 
was  in  our  opinion  restricted  more  than  it  should  liave  been.  It  was  claimed 
that  witnesses  on  both  sides  were  open  to  criticism  and  suspicion,  and  it 
could  not  be  avoided  that  in  their  conflict  of  testimony  their  respective  claims 
to  credit  should  be  the  chief  contention.  Any  discussion  on  the  facts  them- 
selves, if  kept  within  proper  limits  of  decorum,  might  be  expected.  But  here 
the  prosecuting  counsel  was  allowed  in  his  closing,  against  objection,  more 
than  once  to  urge  to  the  jury  that  a  failure  to  prove  by  other  witnesses  dis- 
crediting facts  on  which  a  witness  had  been  cross-examined  was  very  signifi- 
cant, and  that  if  such  facts  existed  respondent  codld  have  shown  them.  The 
court,  no  doubt,  intended  to  correct  this  in  tlie  charge;  but  it  was  repeated 
and  pressed  against  objection  during  the  argument,  and  the  reference  to  it 
in  the  charge  was  not  such  as  to  plainly  correct  it.  A  specific  request  for 
such  an  instruction  was  refused,  and  nothing  was  adequately  done  to  prevent 
the  jury  from  acting  on  a  false  impression. 

A  much  more  serious  example  of  a  similar  mischief  was  presented  by  this 
passage  of  the  address, — which  was  complained  of  on  the  spot,  and  not  rebuked, 
and  which  was  again  complained  of  in  a  specific  request  to  charge,  which 
was  refused,  and  not  rectified,  in  the  charge  given:  "i  stand  here  to-day  un- 
der the  solemnity  of  my  ofiicial  oath  and  say  to  you,  as  a  man  and  a  citizen, 
that  I  believe  they  not  only  lied,  but  1  believe  they  committed  willful  and  de- 
liberate perjury.  I  do  not  believe  that  they  were  there  that  night,  nor  do  I 
believe  that  that  man,  the  defendant,  ever  in  God's  world  took  that  watch 
from  the  sidewalk,  but  he  stole  it  from  the  person  of  David  Wright,  and  then 
hid  it  away  within  five  minutes. "  This  huiguage  came  from  an  ofiicer  whose 
sworn  duty  required  him  to  act  only  in  furtherance  of  justice,  and  who  is 
Iwund  by  statutory  requirements  to  stand  entirely  impartial  between  the  com- 
plainant and  the  prisoner.  When  such  an  ofiicer  gives  the  jury  to  understand 
that  what  he  says  is  under  the  sanction  of  his  ofiicial  oath,  and  the  court, 
when  applied  to,  declines  to  correct  that  statement,  it  cannot  be  supposed  that 
jurors  may  not  give  credence  to  it,  and  govern  their  decision  more  or  less  by 
it.  The  impropriety  of  expressing  a  personal  opinion  to  the  jury  upon  dis- 
puted facts  has  always  been  regarded  as  great,  and  has  in  some  notable  in- 
stances led  to  unpleasant  strictures  on  the  character  of  celebrated  counsel. 
Whatever  allowance  may  be  made  for  professional  enthusiasm,  a  deliberate 
and  solemn  averment  of  counsel's  opinion  should  never  be  allowed  to  influ- 
ence the  jury,  and  when  given,  as  here,  as  an  opinion  under  oath,  it  should 
have  been  at  once  shut  out  and  its  influence  guarded  against  by  proper  instruc- 
tions, as  requested. 

For  these  reasons  the  judgment  must  be  reversed. 

(The  other  justices  conccrred.) 


People  v.  Belcheii  and  others. 

Filed  October  28,  1885. 

CsiKijfAL  Law— Larcewy— Value  of  Propkbty— Amkisdiitg  Warrant  on  Appeal  from 

JUCTICK  OF  THE  PeACE. 

Where  a  warrant  for  the  arrest  of  a  party  for  larceny,  issued  by  a  justice  of  the 
peace,  fails  to  state  the  value  of  thegood^,  it  cannot  be  amended  in  the  circuit  court, 
on  appeal  from  the  justice,  by  inserting  such  value. 

Exceptions  from  Gratiot. 

Hoses  Tayyarif  for  plaintiff.     Blanchard  <fe  Ca[/win,  for  defendants. 
Champi.in,  J.    The  defendants  were  arrested  on  a  warrant  issued  by  Will- 
iam L.  I^LLiFS,  a  justice  of  the  peace,  on  complaint  of  K.  P.  Feet,  for  the 
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larceny  of  one  buggy-pole, and  five  sheep,  the  property  of  one  Jolm  Kipp.  A 
trial  was  had,  and  the  defendants  were  convicted,  and  appealed  to  the  circuit 
court  of  Gratiot  county.  The  record  discloses  the  fact  that  the  complaint 
etates  the  value  of  the  property  alleged  to  have  been  stolen  to  be  $20,  while  the 
warrant,  at  the  time  of  the  trial  before  the  justice,  omitted  to  state  any  value. 
When  the  case  came  on  for  trial  in  the  circuit  the  counsel  for  defendants 
moved  the  court  to  quash  the  proceedings  and  discharge  the  defendants  for 
the  reason  that  the  property  alleged  In  the  warrant  to  have  been  stolen  was 
not  iilleged  to  have  any  value,  which  motion  was  sustained  by  the  court;  and 
thereupon  the  prosecuting  attorney  asks  of  the  court  leave  to  amend  the 
warrant  by  inserting  the  words  "all  of  the  value  of  twenty  dollars,"  which 
was  gianted,  against  the  objection  of  the  defendants  that  the  court  had  no 
power  to  amend,  and  that  the  case  must  be  tried  upon  the  same  charge  as  in 
the  justice's  court. 

In  cases  of  crimes  triable  before  a  justice  of  the  peace  it  is  necessary  that 
the  oifenae  for  which  the  prisoner  is  tried  must  be  stated  in  the  warrant. 
This  is  not  only  implied  from  the  language  of  the  statute,  which  says  that 
"the  cliarge  made  against  the  accused,  as  stated  in  the  warrant  of  arrest,  shall 
be  distinctly  read  to  him,"  and  if  the  accused  pleads  "not  guilty,"  the  court  is 
to  "proceed  to  try  such  issue,"  tut  it  must  appear  upon  the  face  of  the  war- 
rant that  the  justice  has  jurisdiction  to  try  the  case.  This  jurisdiction  in 
cases  of  larceny  depends  upon  the  value  of  the  property  stolen.  The  value 
of  the  property  alleged  to  be  stolen  is  a  substantial  allegation,  and  not  a  mere 
formal  one,  and  is  regarded  as  "of  the  essence  of  the  offense."  Merwin  v. 
People,  26  Mich.  305.  No  offense  known  to  the  law  was  charged  in  the  war- 
rant under  which  the  accused  wiis  tried  before  the  justice.  Doubtless  it  was 
within  the  province  of  the  justice  to  have  permitted  an  amendment  by  in- 
serting the  value  of  the  property  before  trial  as  fully  as  a  circuit  court  might 
permit  an  amendment  of  an  indictment  or  information  in  this  respect  be- 
fore trial.  People  v.  Donald,  48  Mich.  493;  S.  C.  12  N.  W.  Rep.  669.  But 
this  cannot  be  done  by  the  circuit  court  in  a  case  appealed  from  a  Justice's 
court.  If  the  circuit  court  permits  an  amendment  so  as  to  allege  the  value 
of  the  property  to  be  less  than  $25,  he  creates  an  offense  within  the  exclu- 
sive jurisdiction  of  a  justice  of  the  peace,  and  one  for  which  the  accused  has 
not  been  tried,  wlale,  if  the  court  should  insert  a  value  exceeding  $25,  the 
offense  would  not  be  cognizable  before  a  justice,  and  could  not  be  tried  in  the 
circuit  because  the  accused  would  not  have  had  a  preliminary  examination 
before  a  justice  upon  that  offense. 

The  defect  pointed  out  in  the  warrant  was  fatal,  and  the  ticcused  should 
have  been  discharged. 

There  are  other  errors  in  the  record  which  would  call  for  a  reversal,  but,  as 
the  one  above  mentioned  fully  disposes  of  the  case,  they  need  not  be  notioed. 
The  conviction  is  reversed,  and  the  accused  discharged. 

(The  other  justices  concurred.) 


PEOPLE  V,  Seller. 

Filed  October  28,  1885. 

CBiviifAL  Law— LABCBirr  of  Hobss— Exobbsivs  SsnTBifOB. 

Under  an  ordinary  charge  of  larceny  of  a  horse,  the  excessive  penalty  impeded  by 
the  act  of  1877  (How.  St.  ^  9180)  for  horse-stealing  cannot  be  imposed  on  a  party 
convicted ;  but  where  the  sentence  exceeds  five  years  it  may  be  reversed  for  the  ex- 
cess, and  left  to  stand  for  so  much  as  is  good. 

Error  to  Ottawa. 

Moses  Taggartf  for  the  People.   Watts  cfr  8mitht  for  appellant. 
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Campbell,  J.  Respondent,  under  an  ordinary  charge  of  larcen  j  of  a  horse, 
buggy  and  harness  of  the  value  of  $175,  pleaded  guilty,  and  was  sentenced 
to  imprisonment  in  the  state  prison  for  eight  years.  Error  is  brought  be- 
cause of  excessive  sentence. 

As  the  law  now  stands  a  sentence  which  is  merely  bad  for  excess  may  be 
reversed  for  the  excess,  and  left  to  stand  for  so  much  as  could  lawfully  be  im- 
posed. It  is  probable  that  the  sentence  was  intended  to  be  given  under  the 
act  of  1877  (How.  St.  8  9180)  relating  to  horse  stealing.  It  was  held  in 
Boody  v.  People,  43  Mich.  41,  S.  C.  4  N.  W.  Rep.  549,  and  People  v  Jones, 
49  Mich.  591,  S.  C.  14  N".  W.  Rep.  573,  that  the  excessive  punishment  im- 
posed by  that  statute  could  only  be  given  when  the  information  or  indictment 
wiis  based  upon  it.  That  was  not  the  case  here,  and  other  articles  were  in- 
cluded in  the  charge.  The  attorney  general  confesses  error  as  to  all  of  the 
sentence  beyond  five  years,  and  the  judgment  must  be  revei-sed  to  that  ex- 
tent. 

(The  other  justices  concurred.) 


MuNsoN  V.  Ells. 
Filed  October  28,  1885. 

1.  ASBIONMENT  FOR  BENEFIT  OF  CrEDITOBS — ClERK'S  INDORSEMENT  OF  APPROVAL  ON  BOND. 

The  act  of  tlie  county  clerk  in  indorsing  his  approval  on  the  bond  of  the  assignee 
is  merely  niinisterial,  and  can  be  done  at  any  time. 

2.  Same— Penalty  of  Bond. 

An  a((si^iinu>nt  is  not  void  because  the  penalty  in  the  bond  of  the  assignee  is  not 
in  double  the  amount  of  the  inventory. 
S.  Same— Assets  Exceeding  Liabilities. 

An  assignment  will  not  be  void  simply  because  the  debtor's  assets  exceed  his  lia- 
bilities. 

Error  to  Eaton. 

Cahill,  Ostrander  dk  Baird,  for  plaintiff  and  appellant.  Sagendorph  dk 
Powers,  for  defendant. 

Ciiamplin,  J.  On  and  prior  to  January  26,  1884,  Frank  A.  Buggies  and 
Frank  Weston  were  and  had  been  engaged  as  copartnera,  under  the  firm  name 
of  Ruggles  &  Weston,  in  the  furniture  and  undertaking  business,  in  the  city 
of  Charlotte,  Michigan.  On  that  day  they  executed  a  general  assignment  of 
all  their  property  for  the  benefit  of  their  creditors  to  William  M.  Munson,  the 
phnntiflf  in  this  suit.  An  inventory  was  made,  and  on  the  fourth  day  of 
February  a  bond  of  the  assignees,  with  two  sureties,  was  filed  with  the  clerk 
of  Eaton  county.  The  sureties  appeared  before  the  clerk  and  justified  as  to 
their  responsibility,  and  the  bond  and  sureties  were  satisfactory  to  the  clerk, 
but  he  neglected  to  indorse  his  approval  thereof  upon  the  bond.  The  inven- 
tory showed  the  value* of  the  assigned  property  to  be  $8,324.67.  The  penalty 
of  the  bond  was  in  the  sum  of  814,000.  The  assignee  accepted  the  appoint- 
ment, took  possession  of  the  assigned  property,  and  proceeded  to  execute  the 
trust,  and  make  sales  of  the  goods,  until  the  eleventh  day  of  March.  On  that 
day  the  sheriff,  at  the  suit  of  certain  creditors  of  the  assignors,  levied  upon 
the  property  and  took  it  in  his  possession.  The  plaintiff  demanded  the  prop- 
erty from  the  sheriff,  and  he  refused  to  deliver  up  the  same,  and  thereupon 
plaintiff  brought  replevin.  To  maintain  his  action  upon  the  trial  he  offered 
in  evidence  the  assignment,  and  other  papers  connected  therewith,  including 
the  bond.  The  bond  was  objected  to  as  irrelevant,  immaterial,  and  incom- 
petent; that  the  bond  was  not  executed,  filed,  or  approved  as  required  by  law, 
and  within  the  time  required  by  law ;  that  it  Wiis  not  in  double  the  amount 
of  the  value  of  the  goods  or  the  property,  as  shown  by  the  inventoiy  annexed 
to  and  filed  with  the  assignment.  The  objection  was  sustained,  and  excep- 
v.25N.w.,no.2 — 20 
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tion  was  taken.  The  plaintiff  had  previously  proved  by  the  county  clerk  that 
he  did  in  fact  approve  of  the  bond  at  the  time  it  was  filed,  and  that  his  failure 
to  indorse  hia  approval  thereof  upon  the  bond  wj^s  an  oversight;  and  that  he 
formally  indorsed  such  approval  on  the  bond  on  the  thirteenth  day  of  March, 
1884,  which  was  five  days  before  the  replevin  suit  was  commenced.  The 
plaintiff  then  (liaving  the  sureties  in  court)  requested  leave  and  offered  to  in- 
creiise  the  penalty  9t  the  bond  to  ^17,000,  which  the  court  refused  to  permit. 
He  then  tendered  and  offered  to  file  a  new  bond  in  the  penalty  of  $17,000,  in 
which  the  sureties  had  justified,  and  which  had  indorsed  thereon  the  approval 
of  the  county  clerk,  which  was  also  refused  by  the  court. 

The  statute  relative  to  assignments  for  the  benefit  of  creditors  does  not  in 
express  terms  require  that  the  approval  of  the  clerk  shall  be  indorsed  upon 
the  bond  at  the  time  it  is  filed;  nor  does  it  declare  that  the  assignment  shall 
be  void  if  it  is  not  indorsed  with  the  clerk's  approval.  The  language  of  the 
proviso  to  section  8739,  How.  St.,  is  "that  no  such  assignment  shall  be  ef- 
fectual to  convey  the  title  to  the  property  to  the  assignee  until  such  bond 
shall  be  executed,  filed  with,  and  approved  by  said  clerk."  These  three  requi- 
sites were  complied  with  in  this  case.  The  act  of  indorsing  the  approval 
upon  the  bond  was  merely  ministerial,  and  could  be  done  at  any  time;  the 
approval  of  the  bond  involved  an  exercise  of  judgment  and  discretion,  and 
was  necessary  to  be  exercised  before  the  assignment  would  be  effectual  to 
pass  the  title  to  tlie  assignee.  So  far,  therefore,  as  the  ruling  of  the  court 
was  biised  upon  the  fact  that  the  approval  of  the  clerk  was  not  indorsed  upon 
the  bond  before  the  levy  it  was  erroneous.  The  statute  requires  the  penalty 
of  the  bond  to  be  at  least  double  the  amount  of  the  assigned  property,  as 
shown  by  the  inventory;  and  the  question  is  whether  this  irregularity  ren- 
dered the  assignment  absolutely  void,  and  so  prevented  the  title  to  the  prop- 
erty from  passing  to  the  assignee.  This  act  was  passed  in  1879.  Section 
1  provides  that  all  assignments  for  the  benefit  of  creditors  shall  be  void 
unless  made  without  preferences,  and  unless  it  shall  be  of  all  the  property 
of  tlie  assignoi  not  exempt  from  execution,  and  unless  the  assignment,  or 
a  duplicate  thereof,  an  inventory  of  the  assigned  property,  a  list  of  creditors 
of  the  assignor,  and  a  bond  for  the  faithful  performance  of  the  trust  by  the 
assignee,  shall  be  filed. in  the  oflice  of  the  clerk  of  the  circuit  court  of  the 
county  where  the  assignor  resides  within  10  days  after  the  making  thereof. 
The  statute  then  dechires  that  "such  assignment  shall  convey  to  the  assignee 
all  property  of  the  assignor  not  exempt  from  execution,  and  all  rights,  legal 
or  equitable,  of  said  assignor:  provided,  thiit  no  such  assignment  shall  be  ef- 
fectual to  convey  the  title  to  the  property  of  the  .'issignor  to  the  assignee 
until  such  bond  shall  be  executed,  filed  with,  and  approved  by  said  clerk." 

The  record  shows  a  substantial  compliance  with  this  section  by  the  as- 
signees. It  Will  be  observed  that  this  section  makes  no  allusion  to  the  penalty 
of  the  bond.  Unless  the  bond  filed  by  tlie  assignee  is  conditioned  for  the 
faithful  performance  of  the  trust,  and  is  filed  with  and  approved  by  the  clerk, 
the  assignment  is  not  effectual  to  convey  the  title.  When  section  1  is  com- 
plied with,  the  title  passes  to  the  assignee.  The  next  section  prescribes  how 
it  shall  be  acknowledged,  what  the  inventory  and  list  of  creditors  shall  con- 
tain, by  whom  and  how  it  shall  be  verified,  to  whom  the  bond  shall  be  exe- 
cuted, its  penalty  and  condition,  the  number  of  sureties,  and  the  manner  and 
amount  in  which  they  shall  justify.  A  deviation  from  tliese  requirements 
does  not  affect  the  validity  of  the  assignment  to  transfer  the  title  to  the 
assignee,  but  it  places  it  in  the  power  of  the  circuit  court  in  chancery,  upon 
the  complaint  of  any  person  interested  therein,  to  enforce  the  trust  created 
by  the  assignment,  and  in  its  discretion  to  take  the  execution  of  the  trust 
from  the  assignee  and  place  it  in  the  hands  of  a  receiver.  Section  6.  And  if 
the  bond  should  be  deemed  defective,  or  the  sureties  insuflicient,  the  court 
is  authorized  from  time  to  time  to  require  new  bonds  on  sureties,  wiio  shall 
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justify  as  therein  provided.  Section  11,  being  section  8749,  How.  St.  These 
provisions  show  that  it  was  the  intention  of  the  legislature  to  preserve  the 
trusts  created  by  a  common-law  assignment  for  tlie  benefit  of  all  cretlitors 
of  the  debtor,  and  to  protect  and  enforce  them,  either  through  the  assignee 
appointed  in  the  instrument,  or  by  a  receiver  appointed  by  the  court  at  the 
instance  of  creditors.  What  we  here  determine  is  that  within  the  meaning 
and  spirit  of  the  law  the  assignment  in  question  was  not  void  by  reason  of 
the  fact  that  the  penalty  was  less  than  twice  the  amount  of  the  inventory, 
and  the  court  Wfis  in  error  for  excluding  the  bond  on  that  ground. 

It  is  claimed  that  the  assignment  is  void  beciiuse  the  footings  of  the  assets, 
as  shown  by  the  inventory,  far  exceed  the  debts,  as  shown  by  the  footings  of 
the  amount  due  to  the  creditors,  and  that  only  insolvent  debtors  can  make  a 
valid  voluntary  assignment.  But  we  think  this  is  a  mistaken  view  of  the 
law.  A  person  may  be  insolvent,  in  the  proper  signification  of  that  term,  al- 
though his  assets  may  exceed  his  liabilities.  A  person  may  be  said  to  be  in- 
solvent when  he  is  unable  to  pay  his  debts  as  they  mature  in  the  ordinary 
course  of  his  business,  and  this  seems  to  have  been  the  condition  of  the  as- 
signors in  this  case.  Moreover,  a  person,  whether  insolvent  or  not,  may  le- 
gally execute  a  conveyance  of  his  property  to  a  trustee  or  tissignee  to  pay  his 
indebtedness,  if  he  have  any.  Such  conveyance  would  not  -be  void  upon  its 
face,  nor  intrinsically  so.  Creditors  could  attack  its  validity  upon  the  ground 
that  it  watf  made  with  intent  to  hinder,  delay,  and  defraud  them,  and  unless 
tliey  could  establish  such  intent  the  assignment  would  be  valid. 

Counsel  for  defendant  relies  upon  what  was  said  in  the  case  of  Fuller  v. 
Hashrouck,  46  Mich.  78,  S.  C.  8  N.  W.  Rop.  697,  as  justifying  the  court  be- 
low in  excluding  the  bond  from  evidence,  in  which  it  was  intimated,  but  not 
decid^l,  that,  if  the  bond  is  not  given  in  10  days  after  tlie  assignment,  execu- 
tion levies  might  perhaps  be  perfectly  valid  if  creditors  fail  to  invoke  the  in- 
tervention of  equity,  since  it  is  only  when  the  execution  of  the  trust  under 
the  sixth  section  of  the  statute  is  called  for  that  they  are  displaced. 

Attention  is  called  to  the  fact  that  no  creditor  has  sought  the  intervention 
of  equity,  and  that  they  are  assailing  the  validity  of  the  assignment  at  law. 
But,  as  we  hold  that  the  obje<;tions  urged  do  not  affect  the  validity  of  the  as- 
signment, the  point  alludeil  to  in  Fuller  v.  Hasbnmck  does  not  arise.  Had 
no  bond  been  filed,  or  hatl  it  not  been  filed  until  after  the  expiration  of  10 
days,  and  not  until  after  creditors  had  levied,  and  no  proceedings  had  been 
taken  in  equity  to  enforce  the  trust,  we  should  have  been  called  upon  to  decide 
the  question  whether  the  assignment  could  be  assailed  at  law.  But  that  is 
not  the  case  here. 

T!ie  judgment  of  the  circuit  court  must  be  reversed,  and  a  new  trial  or- 
dered. 

(The  other  justices  concurred.) 


Edson  and  others  v.  Angell  and  others. 

Filed  October  28,  1885. 

Insolvency — Draft  Given  to  Agent — Trust  Fund. 

D.  owned  certain  property  in  Lansing,  Mich.,  which  he  employed  A.  to  look  after ; 
giving  hini  a  draft  on  Boston  for  $1,000.  out  of  which  to  pay  tor  certain  repairs.  A. 
credited  D.  for  $1,000,  and  sent  the  draft  to  his  bank  in  Boston  for  collection,  and 
the  proceeds  w^ere  placed  to  his  general  credit.  A.  subsctjuently  failed,  and  D. 
claimed  full  payment  of  the  balance  due  him,  which  the  assignee  of  A.  refused  to 
make.  Befd,  that  D.  was  not  entitled  to  full  payment,  but  must  share  pro  rata  with 
the  other  creditors. 

Appeal  from  Ingham. 

C?ia8.  F.  Hammond  and  Cahilly  Ostrander  &  Baird^  for  complainants.    Olds 
ds  Robaon,  for  appellants. 
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Campbell,  J.  In  May,  1883,  Eugene  Angell,  a  private  banker  in  the  city  of 
Lansing,  became  insolvent,  and  made  an  assignment  for  tiie  benefit  of  cred- 
itors. The  estate  was  brought  into  the  circuit  court  for  Ingham  county,  when 
a  receiver  was  appointed.  He  received  some  assets  from  tiie  bank  at  Lansing, 
and  some  money  fi'om  banks  elsewhere  that  held  funds  subject  to  draft. 
Among  these  was  the  Chase  National  Bank,  in  New  York  city,  which  had  at 
the  time  of  the  failure  about  $2,900.  Drafts  had  been  drawn  to  more  than 
cover  this  balance,  but  were  not  presented  before  the  failure,  and  were  after- 
wards dishonored. 

Petitioner  Downer's  claim  is  for  something  over  $800,  which  he  claims  was 
a  trust  fund  included  in  the  Chase  National  Bank  deposit,  and  which  he  in- 
sists must  be  paid  him  in  full,  instead  of  putting  him  to  share  in  a  pro  rata 
dividend  among  general  creditors.  The  facts  which  he  relies  on  are  not  en- 
tirely agreed  upon,  although  they  are  mainly  so.  In  April,  1883,  Mr.  Downer 
owned  some  buildings  in  North  Lansing  which  were  rented,  and  some  which 
were  to  be  repaired  and  improved.  As  he  lived  in  another  state,  and  wished 
to  have  some  one  in  Lansing  look  after  matters,  he  made  an  agreement  with 
Angell  to  look  after  his  rents  and  taxes,  and  to  pay  the  repairing  bills  Jis  they 
accrued  to  two  contractors  who  had  them  in  charge.  For  this  service  Angell 
was  to  have  SlOO,  fit  any  rate,  and  $25  more  if  he  thought  it  a  proper  charge. 
Mr.  Downer  left  with  Mr.  Angell  a  draft  for  $1,000  on  a  Boston  bank,  out  of 
which  Angell  was  to  make  his  payments.  This  draft  Angell  put  to  Downer's 
credit  at  $1,000,  and  sent  it  forward  in  the  usual  course  of  collection  to  the 
Chase  National  Bank,  which  collected  it,  and  placed  the  proceeds  to  Angell's 
general  credit.  Between  the  time  when  Angell  took  this  draft  Angell  drew 
continually  on  the  Chase  National  Bank,  and  kept  his  balance  there  replen- 
ished by  new  remittances,  so  that  in  the  interval  before  his  failure  he  had 
drawn  from  that  bank  about  $16,000,  and  sent  forward  not  far  from  the  same 
amount,  his  remaining  balances  being  usually  about  $4,000.  The  draft,  when 
forwarded,  was  not  distinguished  from  other  remittances,  and  in  Angell's 
bank-books  was  entered  like  ordinary  deposits. 

"VVe  have  had  occasion  heretofore  to  consider  whether  persons  holding  drafts 
on  the  Chase  National  Bank  obtained  thereby  a  specific  lien  on  the  money 
there  held  to  Angeirs  credit,  and  we  concluded  that  the  relation  between 
Angell  and  that  bank  was  that  of  debtor  and  creditor,  so  that  no  specific 
right  in  that  fund  was  transferred  to  the  persons  receiving  drafts  on  that 
bank.^    We  see  nothing  in  the  established  facts  here  to  distinguish  it. 

There  is  nothing  which  leads  us  to  believe  that  J>owner  ever  required  that 
Angell  should  keep  the  proceeds  of  the  $1,000  draft  separate  from  his  other 
funds.  As  a  matter  of  fact  it  was  not  so  kept.  It  was  entered  as  a  credit 
on  the  same  books  containing  all  bank  accounts,  and  the  draft  formed  only  a 
part  of  remittances  collected  and  placed  to  AngelFs  general  credit,  where  bal- 
ances were  daily  changing  by  drafts  and  receipts,  and  where  there  was  noth- 
ing to  interfere  with  the  complete  absorptions  of  all  the  balances  whenever 
Angell  should  draw  enough,  as  he  did  draw  enough,  to  exhaust  them.  Had 
all  the  drafts  which  he  drew  been  presented  before  his  failure,  there  would 
have  been  nothing  left.  Whatever  may  have  been  the  propriety  of  Angell's 
keeping  a  special  fund  of  this  $1,000  and  its  proceeds,  the  testimony  satisfies 
us  that  he  was  not  ordered  to  do  so,  and  never  did  so  in  fact.  It  was  at  once 
credited  to  Mr.  Downer  as  so  much  cash,  and  charged  to  the  Chase  National 
Bank  as  a  remittance.  The  payments  made  by  Angell  to  the  contractors  on 
Downer's  account  were  in  no  case  charged  to  the  fund  in  New  York,  but 
were  made  at  Lansing.  Whether  any  of  them  were  made  in  the  interval  be- 
tween the  delivery  of  the  draft  on  April  19th  and  the  reception  of  notice  of 
its  credit  to  the  account  in  New  York  by  the  Chase  National  Bank  does  not 

>See  Grammel  v.  Carmer,  21  N.  W.  Rep.  418. 
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Tery  plainly  appear.  It  was  never  separated  in  that  bank,  and  the  amount 
of  it,  and  of  all  the  deposits  held  with  it,  was  exhausted  and  renewed  some 
four  times. 

It  would  be  idle  to  consider  such  money  as  a  trust  fund  capable  of  indenti- 
fication  in  the  New  York  banking-house.  It  stood  with  that  always  as  part 
of  general  remittances  taken  in  and  paid  out  in  the  usual  course  of  business, 
like  any  other  deposits,  for  which  the  bank  became  liable  to  its  depositors. 
It  would  be  as  entirely  consistent  to  treat  this  money  as  drawn  to  Lansing, 
where  it  was  all  to  be  paid  out  by  the  first  drafts  of  an  equal  amount  disposed 
of  by  Angell,  as  to  regard  it  as  continuing  unaffected  by  the  many  business 
drafts  drawn  from  day  to  day,  and  only  made  good  by  continual  remittances 
to  cover  them.  None  of  these  were  payable  out  of  special  funds.  They  were 
all  drawn  on  the  credit  balances,  which  included  the  proceeds  of  Downer's 
draft  among  the  rest.  There  is  no  more  reason  for  treating  it  as  Downer's 
money  than  for  regarding  it  as  appropriated  to  the  use  of  the  bona  fide  draft 
purchasers,  whose  drafts  would  have  exhausted  it,  and  who  knew  nothing  of 
any  equities  to  impede  them.  But  we  have  already  held  that  these  draft- 
holders  did  not  get  any  lien  on  the  fund. 

We  can  see  no  reason  why  Mr.  Downer  has  any  more  equities  as  against  this 
fund  than  any  other  creditors  who  trusted  Angell  with  their  money,  or  who 
purchased  drafts  on  his  New  York  correspondent.  They  must  all  be  treated 
alike  and  share  in  the  dividends  from  his  estate  in  the  same  way. 

The  decree  must  be  affirmed,  with  costs. 

MoRSB,  C.  J.»  and  Champlin,  J. ,  concurred.  Shebwood,  J.»  concurs  in  the 
result. 


Stevens  i>.  Oaks. 

Filed  October  28,  1886. 

Pbohissobt  Note— Surbty— Extension. 

Where  a  debtor  takes  a  note  signed  by  two  parties,  knowing  that  one  of  them 
8if?n9  as  surety,  and  afterwards  grants  an  eztenaion  to  the  maker  of  the  note,  he 
cannot  hold  the  surety  liable. 

Error  to  Montcalm. 

Palmer  <fe  Lyon  and  J,  O.  87Ueld8,  for  plaintiff  and  tippellant.  Norris  J. 
Brovmy  for  defendant. 

Campbell,  J.  Defendant  was  sued  upon  a  note  which  he  signed  as  joint 
maker  with  his  brother,  C.  S.  Oaks,  in  1872.  The  note  is  in  form  joint  and 
several.  The  defense  was  that  defendant  signed  as  a  mere  surety,  and  that 
C.  S.  Oaks  was  the  principal  debtor,  and  had  been  given  time  by  an  extension 
to  which  defendant  was  not  a  party.  The  testimony  was  uncontradicted  that 
the  money  was  lent  to  C.  S.  Oaks,  and  that  the  note  was  extended  for  a 
valuable  consideration.  There  was  nothing  left  for  the  jury  unless  there  was 
■oine  conflict.  Plaintiff  appeared  as  a  witness,  and  only  testified  that  it  was 
understood  defendant  was  to  be  a  joint  maker.  He  did  not  contradict  the 
transactions  of  loan  or  extension,  or  the  fact  that  C.  S.  Oaks  was  the  principal 
dohtor.  The  note  took  the  form  which  plaintiff  said  it  was  to  take,  and  in 
one  respect  a  more  favorable  one  for  him,  by  being  several  as  well  as  joint. 
But  -the  form  of  the  obligation  does  not  prevent  a  showing  tliat  one  of  the 
parties  W5is  a  surety.  Ho  was  bound  by  the  obligation  in  the  form  which  he 
adopted.  But  it  is  elementary  law  that  a  creditor  who  knows  of  the  fact  of 
suretyship  must  not  violate  the  rights  of  the  surety.  That  plaintiff  knew  the 
nature  of  the  transaction  was  sliown  and  not  denied.  Having  taken  the 
stand  and  not  denied  it,  tiie  jury  could  not  regard  it  as  matter  of  controversy. 
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Upon  the  undisputed  facta  the  defendant  was  discharged,  and  no  theories 
of  law  could  lead  to  a  different  result.    The  judgment  must  be  affirmed. 
(The  other  justices  concurred.) 


AuDiTOB  General  d.  Iosco  Circuit  Jui>6b. 

Filed  October  28,  1886. 

Taxation— Injunction— Tax  Sale— Michigan  Act  of  1886. 

The  provision  in  the  tax  law  of  1886,  forbidding  the  issuing  of  an  injunction  by 
a  circuit  court,  does  not  apply  to  the  sale  of  lands  for  taxes  assessed  and  levied  be- 
fore the  enactment  of  the  statute. 

Mandamus. 

Atty,  Gen.  Moses  Taggart,  for  relator.  William  8.  Tennant,  for  respond- 
ent. 

By  the  Court.  One  John  C.  Brown  filed  his  bill  of  complaint  in  the  cir- 
cuit court  for  the  county  of  Iosco,  in  chancery,  alleging  that  he  was  the  owner 
of  certain  lands,  describing  them,  in  said  county,  and  averring  that  these 
lands  were  fraudulently  assessed  for  the  taxes  of  1883,  and  that  under  section 
90  of  the  tax  law  of  1885  he  was  authorized  to  file  said  bill  of  complaint;  and 
further  that  '*the  particular  defects  mentioned  in  said  bill  were  that  the  sup- 
ervisors had  acted  fraudulently,  and  without  jurisdiction,  and  had  not  legally 
imposed  the  tax ;  that  the  board  of  supervisors  had  made  no  proper  direction 
in  compliance  with  section  24  of  said  tax  law  in  spreading  these  lands  upon 
the  tax  roll;  that  the  taxes  were  invalid  for  the  reason  that  the  law  of  1882 
had  been  repealed  since  the  spreading  of  the  tax,  so  as  to  deprive  complain- 
ant of  a  day  in  court  for  the  hearing  and  legal  determination  of  said  taxes, 
and  by  the  act  of  1885  he  is  deprived  of  legal  right  to  have  such  hearing;  that 
the  complainant  is  liable  to  be  deprived  of  the  possession  and  use  of  said  lands, 
and  will  become  liable  to  the  state  for  cutting  any  timber  therein,  and  that 
the  law  is  unconstitutional  and  void;  alleges  an  assessment  of  from  three  to 
five  dollars  an  acre  for  the  year  1883;  thaf  these  lands,  in  1883,  were  classed 
as  stump  lands,  and  all  the  valuable  timber  had  long  before  been  cut  and  re- 
moved; alleges  that  the  supervisor  in  making  the  assessment  made  no  per- 
sonal inspection  or  examination,  but  assessed  the  land  much  higher  in  pro- 
portion to  assessments  of  the  resident  lands,  and  copied  the  same  from  the 
former  assessment  rolls ;  alleges  that  the  just  and  legal  valuation  of  said  lands 
is  not  over  one  dollar*an  acre;  that  they  are  assessed  at  three  dollars,  their 
cash  value;  alleges  that  interest  has  been  added  at  the  rate  of  1  per  cent,  for 
each  month ;  that  60  cents  for  each  description  of  land  has  been  added  for  al- 
leged costs;  and  that  the  proceeding  to  a  sale  is  a  cloud  upon  his  title;  and 
prays  that  the  county  treasurer  and  the  auditor  general  may  be  restrained 
from  such  sale,  and  that  the  court  may  decree  that  said  taxes  are  illegal,  and 
said  land  not  subject  to  a  sale." 

Upon  the  filing  of  said  bill  a  temporary  injunction  was  granted  by  the  re- 
spondent. Judge  TuTTLE,  restraining  the  county  treasurer  and  the  auditor 
general,  the  relator,  who  were  made  parties  defendant,  from  making  a  sale 
of  said  lands  for  said  taxes  of  1883.  Afterwards  said  circuit  judge  refused 
on  motion  to  vacate  the  order  granting  such  injunction.  Application  was 
thereupon  made  to  this  court,  and  an  order  granted  that  the  circuit  judge 
show  cause  why  a  writ  of  mandamus  should  not  issue  to  compel  the  vaca- 
tion of  this  order.  The  respondent  answered,  and  the  matter  is  now  before 
us  upon  the  petition  and  answer. 

It  is  claimed  by  relator  that  the  tax  law  of  1885,  under  which  he  and  the 
county  treasurer  were  proceeding  to  sell  the  lands  for  the  delinquent  taxes 
of  1883,  as  authorized  by  said  act,  contains  a  provision  absolutely  forbidding 
the  issue  of  injunction  to  restrain  such  sale,  as  follows:   "No  injunction  shall 
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issue  to  stay  proceedings  for  the  assessment  or  collection  of  taxes  under  this 
act." 

The  respondent  claims  that  this  clause  has  no  application  to  this  case,  and 
that,  in  so  f<ir  as  it  attempts  to  take  from  the  circuit  courts  in  chancery  their 
power  to  grant  proper  relief  in  cases  within  their  jurisdiction,  it  is  in  viola- 
tion of  the  constitution  of  this  state.  His  counsel  here  also  assert  that  inas- 
much as  the  complainant.  Brown,  under  the  law  of  1882,  under  ^hich  the 
t;)xes  against  his  lands  were  assessed,  had  a  right  to  appear  in  the  circuit 
court  in  chancery,  and  defend  against  these  taxes  before  a  decree  of  sale  could 
be  made,  and  that  by  the  repeal  of  that  law  he  has  lost  that  privilege,  there- 
fore the  legislature  has  no  power  to  deprive  him  of  all  remedy  which,  by  the 
ordinary  power  of  chancery,  he  has  and  ought  to  have;  that  his  land  cannot 
be  sold  without  affording  him  a  day  in  court  equal  to  what  he  was  awaiting, 
and  had  a  right  to  expe<;t,  under  the  old  law. 

Tlie  complainant,  in  our  opinion,  m;ule  out  a  proper  case  for  relief  in  his 
bill,  and,  without  the  supposed  intervention  of  this  section  or  clause  of  the 
statute,  was  entitled  clearly  to  the  injunction  granted. 

Without  passing  upon  the  authority  of  the  legislature  to  take  away  from 
the  circuit  court  in  chancery  the  power  to  grant  proper  relief  in  a  case  where, 
without  such  relief,  as  here,  the  complainant  would  liave  a  cloud  and  incum- 
brance placed  upon  his  title  to  a  large  amount  of  lands,  without  any  day  in 
court  to  protect  or  defend  against  it,  we  think  it  could  not  have  been  the 
design  of  the  legislature  that  this  clause  forbidding  the  issue  of  any  injunc- 
tion should  apply  to  the  sale  of  lands  for  taxes  assessed  and  levied  before  the 
enactment  of  the  present  law,  and  that  consequently  the  prohibition  therein 
contained  does  not  apply  in  this  case.    The  writ  is  therefore  denied. 


Bkesler  and  others  v,  Pitts  and  others. 
Filed  November  4,  1886. 

1.  Venpob  and  Vendee— Boundaries — Equity  Jurisdiction. 

There  is  no  jurisdiction  in  a  court  of  equity  to  settle  boundaries  merely  because 
disputed  and  difficult  of  ascertainment. 

2.  Same— Right  op  Way— Cloud  on  Title. 

A  right  of  way  over  land  which  is  created  by  the  owner  of  the  title,  and  exists 
by  his  grant,  cannot  be  considered  a  cloud  on  his  title. 

Appeal  from  Wayne. 

D.  C.  Holbrooke  for  complainants  and  appellants.  Henry  M.  DnJJieldt  for 
defendants. 

Campbell,  J  Complainants,  claiming  to  be  owners  of  so  much  of  the  St. 
Amour  farm  above  Detroit  as  is  not  owned  by  defendants  as  heirs  of  Samuel 
Pitts,  deceased,  filed  their  bill — FirsU  to  settle  their  boundaries  of  their  es- 
tate; seconds  to  forfeit  a  contract  for  the  conveyance  of  a  part  of  the  farm 
lying  m  a  swamp;  and,  thirds  to  extinguish  a  right  of  way.  The  bill  was  dis- 
missed for  want  of  equity.  In  May,  1855,  Eugene  St.  Amour,  being  the  owner 
of  a  farm  in  Qrasse  Pointe,  Wayne  county,  fronting  on  Detroit  river,  sold 
and  conveyed  to  Samuel  Pitts  the  front,  so  as  to  include  all  between  a  line  40 
feet  above  the  border  of  tlie  river  at  high-water  mark,  and  the  channel  of  the 
river.  This  was  conveyed  unconditionally,  as  was  also  a  "right  of  way  four 
rods  wide  through  the  center  of  said  claim  to  Jefferson  avenue,  or  the  road 
which  makes  a  continuation  of  said  avenue  through  said  claim."  The  same 
deed  contains  the  following  provision:  "The  said  parties  of  the  first  part  do 
further  covenant  and  agree  with  said  Pitts,  his  heirs  and  assigns,  to  convey 
and  assure  to  him,  his  heirs  and  assigns,  all  the  portion  of  said  claim  which 
is  now  swamp,  and  which  lies  below  and  south-west  of  a  line  drawn  through 
the  center  of  said  claim  from  the  Detroit  river  to  said  Jefferson  Avenue  road, 
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which  conveyance  is  to  be  made  as  soon  as  said  Pitts,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  shall  have  so  drained  said  swamp  on  both  sides  of  said 
line  as  to  make  it  capable  of  producing  grass. " 

Complainants  set  forth  their  own  right  in  fee  to  all  except  the  first  parcel, 
beginning  40  feet  from  the  river  bank,  and  extending  to  the  channel,  as  de- 
rived "by  the  foreclosure  of  mortgages  executed  by  said  St.  Amour  and  wife, 
and  through  several  conveyances  from  and  under  him."  There  is  no  infor- 
mation as  to  the  dates  of  any  of  these  titles.  The  bill  then  claims  that  the 
location  of  the  40-feet  line  is  uncertain  and  difficult  of  determination,  and 
that  the  parties  dispute  their  boundaries.  Also  that  neither  Pitts  nor  his 
heirs  ever  reclaimed  the  swamp,  and  it,  and  the  strip  for  a  highway,  have  al- 
ways remained  in  possession  of  St.  Amour  and  his  grantees  adversely;  that 
drains  have  been  made  by  the  drain  commissioner  and  assessed  on  the  land 
between  Jefferson  avenue  and  the  river,  and  paid  by  complainants;  "that 
said  drains  made  by  said  commissioner  were  worthless,  and  of  no  benefit  to 
said  land,  and  your  orators  allege  the  fact  to  be  that  said  swamp  (so  called) 
cannot  be  reclaimed  by  drains,  nor  in  any  other  way,  as  they  believe." 

The  prayer  is  for  a  forfeiture  of  the  contract,  and  an  extinguishment  of 
the  right  of  way  and  settlement  of  boundaries.  There  is  no  jurisdiction  in 
a  court  of  equity  to  settle  boundaries  merely  because  disputed  and  difficult  of 
ascertainment.  The  line  fixed  in  the  deed  is  one  adopted  by  the  parties  them- 
selves, and  the  place  of  high  water-mark  must  be  determined  by  testimony 
in  any  controversy  that  may  be  raised  about  it.  There  is  no  ambiguity  about 
it.  It  is  to  be  fixed,  like  any  other  fact,  by  examination  of  the  ground.  All 
streams,  whether  subject  or  not  to  much  variation,  are  liable  to  some,  and 
this  boundary  reaches  the  highest  water-mark,  which  is  not  reached  by  some 
sudden  and  transient  cause,  as  then  capable  of  determination. 

It  is  a  new  idea  in  equity  jurisprudence  to  have  grantors  seek  a  forfeiture 
of  their  own  grant  on  account  of  their  own  disregard  of  their  obligations. 
Without  considering  how  far  the  continued  occupancy  of  the  grantor  will  be 
adverse  to  his  own  grant  of  a  right  of  way,  it  is  very  certain  that  if  he  has 
any  such  right,  it  must  be  enforced  in  some  other  jnanner.  But  in  regard  to 
this,  as  well  as  to  the  swamp  land,  the  bill  shows  on  its  face  that  the  swamp 
through  which  the  way  runs  is  not  capable  of  actual  occupancy  for  any  pur- 
pose as  dry  land,  and  apparently  negatives  any  such  adverse  possession  as 
would  cut  off  legal  rights.  It  does  not  appear  when  complainants  went  into 
occupancy  of  any  of  the  estate  or  got  title  to  it,  and  no  such  possession  is 
averred  as  would  legally  extinguish  any  claim  of  defendants,  by  lapse  of  time 
or  otherwise,  so  as  to  make  it  clear  that  complainants  are  in  the  right.  That 
cannot  be  called  a  cloud  upon  a  title  which  is  created  by  the  owner  of  the 
title  and  exists  by  his  grant. 

The  same  is  to  some  extent  true  concerning  the  swamp  land.  Complain- 
ants, by  their  own  showing,  had  full  notice  of  defendants'  rights,  which  were . 
all  created  by  the  deed  of  the  front.  It  is  possible  a  bill  might  lie  to  compel 
the  performance  of  the  drainage,  or  the  surrender  of  the  contract  right.  But, 
whatever  may  be  defendants'  rights  to  specific  performance,  inasmuch  as  no 
time  is  fixed  for  the  work,  neither  complainants  nor  their  grantora  could  move 
actively  until  they  had  in  some  way  put  defendants  in  default  after  reason- 
able demand  to  proceed.  If  the  allegations  in  the  bill  are  true,  neither  party 
could  have  suffered  from  the  delay  in  not  reclaiming  what  they  say  is  not  re- 
claimable. 

The  bill  makes  out  no  equity,  and  was  properly  dismissed* 

(The  other  justices  concurred.) 
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McArthub  t>.  City  of  Saginaw. 

Filed  November  4,  1886. 

Municipal  Corporations— Liability  of  City  for  Injury  Caused  by  Lumbtcr-Pile  in 
Street — Michiua:(  Statute. 

The  statutory'  liability  of  a  city  for  personal  injuries  is  confined  to  such  dofecty 
in  streets  as  arise  from  their  bein^  out  of  repair,  and  does  not  cover  objects  foriuing 
no  part  of  the  streets,  and  not  affecting  their  condition  as  ways  properly  kept  in  re- 
pair.   Morse,  C,  J.,  dissenting. 

Error  to  Saginaw. 

Tarsney  &  Weadock,  for  plaintiff.  F.  E,  Binei^ck,  for  defendant  and  ap- 
pellant. 

Campbell,  J.  Plaintiff  sued  defendant  for  damage  resulting  from  the 
death  of  Angus  McArthur,  claimed  to  have  been  caused  by  neglect  to  keep 
a  city  street  in  proper  condition.  On  the  fifth  of  December,  1883,  deceased 
came  across  a  bridge  over  the  Saginaw  river  into  Mackinaw  street,  which  is 
a  continuation  of  the  same  way,  and  after  crossing  the  rails  of  a  railway 
which  jolted  his  buggy  so  as  to  throw  the  seat  out  of  place,  his  horse  ran  the 
buggy  against  a  pile  of  lumber  on  the  left  side  of  the  way,  and  decetised  was 
thrown  out  and  killed.  Tlie  principal  questions  in  the  case  related  to  whether 
defendant  was  guilty  of  any  such  neglect  of  duty  as  to  render  it  culpable  and 
responsible  for  the  injury,  and  also  whether  deceased  did  not  contribute  by 
his  own  carelessness  to  the  fatal  result.  The  case  relied  on  by  plaintiff  was 
that  deceased  drove  a  spirited  horse,  but  one  fairly  suitable  for  the  time  and  oc- 
casion, across  the  bridge  and  on  the  street,  where  he  was  frightened  by  an  en- 
gine not  very  far  away  on  the  railroad,  and  that  while  he  was  moving  rap- 
idly forwai'd  the  pile  of  lumber  was  so  far  advanced  into  the  street  as  to  ob- 
struct the  free  passage,  and  thus  caused  the  collision. 

It  appeared  by  the  proofs  that  the  street  in  question  was  from  one  outside 
boundary  to  the  other,  about  four  rods,  or  sixty-six  feet,  which  is  the  stand- 
ard for  general  highways.  Thirty-one  feet  in  the  center  had  been  graded 
and  kept  in  order  for  travel,  and  was  in  good  order  at  the  time  of  the  injury. 
The  sides  of  the  road  were  naturally  low,  and  had  not  been  raised  as  the  cen- 
ter graded  portion  had  been.  A  sidewalk  was  laid  from  12  to  18  inches  from 
the  side  of  the  street  about  six  feet  wide.  Between  that  and  the  raised  grade 
there  was  a  ditch  or  gutter,  and  the  lumber  pile  in  question  belonged  to  a 
factory  abutting  on  the  street,  and  reached  above  the  ditch  to  the  border  of 
the  graded  part  of  the  street.  The  jury  found  that  the  clear  portion  of  the 
atreet  was  31  feet  wide,  which  covered,  according  to  all  the  testimony,  the 
ontire  graded  portion. 

Tlie  jury  undoubtedly  understood  from  the  rulings  of  the  court,  and  the 
questions  laid  before  them,  that  it  was  for  them  ^o  decide  how  much  of  the 
.street  should  be  kept  in  condition  for  general  travel,  and  they  found  that  the 
entire  street  ought  to  be  clear  of  obstructions,  and  it  must  be  presumed  they 
based  their  verdict  for  plaintiff  on  that  idea.  This  was  a  palpable  error,  for 
there  can  be  no  doubt  of  the  right  of  every  city  to  determine  what  part  of  the 
nominal  higliway  shall  be  devoted  to  the  various  purposes  of  passage,  and 
upon  such  a  subject  the  municipal  discretion  must  prevail.  It  is  coninion 
and  entirely  proper  to  set  apart  various  parts  of  the  space  to  sidewalks,  gut- 
ters, trees,  and  other  suitable  uses;  and  the  plan  adopted  for  such  work  is 
beyond  judicial  review,  unless  some  distinct  legal  duty  has  been  imposed  and 
violated.  Larkin  v.  Saginaw  Co.,  11  Mich.  88;  Lansing  v.  Toolan,  37  Mich. 
152;  Toolan  v.  Lansing,  38  Midi.  315;  Detroit  v.  Beckman,  34  Mich.  125. 
In  both  of  the  latter  cases  the  accident  out  of  which  liability  was  claimed  to 
have  arisen  was  caused  by  the  narrowness  of  culverts  or  planking,  which  left 
a  ditch  beside  the  covering  open,  and  liable  to  be  fallen  into.  In  Brevoort 
V.  Detroit,  24  Mich.  322,  it  was  held  that  a  city  might  leave  no  room  for  side- 
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walks  if  it  saw  fit,  and  also  that  it  might  terminate  a  given  piece  of  paving^ 
before  it  reached  a  cross-street.    Both  of  these  would  tend  to  produce  in- 
convenience to  travel,  but  it  must  rest  with  the  city  to  determine  for  itself 
how  far  to  extend  its  improvements.     It  is  one  of  those  discretionary  pow- 
ers necessary  to  good  government,  and  the  danger  of  abuse  is  not  considered 
great  enough  to  authorize  its  restriction.    Very  few  cities  have  a  wider  apace 
than  was  left  here  for  the  traveled  track  of  their  streets.     They  are  governed 
by  considerations  of  expense,  and  of  private  convenience  in  adjoining  abut- 
ters, who  in  case  of  paving  are  generally  made  to  bear  the  burden,  and  whose 
right  to  occupy  the  portion  of  the  street  not  needed  for  the  public  is  gener- 
ally favored  to  some  extent,  so  far  as  the  public  convenience  allows.    The 
lumber-pile  in  the  present  case  was  not  in  the  nature  of  an  encroachment  or 
defect,  but  was  such  an  object  as  would,  if  unlawfully  there,  be  an  obstruc- 
tion to  the  use  of  the  way,  if  unlawful  at  all.     Grand  Rapids  v.  HtigJies,  15 
Mich.  54.    So  far  as  it  prevented  access  to  the  premises  of  the  owners,  it 
was  an  evil  that  concerned  them  more  directly  than  the  public,  and  in  the 
present  case  the  deceased  was  not  seeking  access.    It  was  not  in  the  traveled 
track  as  improved  by  the  city.    If  the  city  is  liable  in  this  action  for  negli- 
gence in  leaving  it  there,  that  negligence  consists  in  a  failure  to  exercise  its 
police  power  in  not  having  it  removed,  and  not  for  failure  to  provide  a  suf- 
ficiently wide  space  for  travel.    If  the  city  had  put  the  lumber  there  and  left 
it,  some  other  considerations  might  be  presented. 

The  liability  of  cities  for  injuries  suffered  in  their  streets  is  statutory.  Our 
legislature  has  recognized  this  principle,  and  has  not  made  them  liable  except 
under  declared  conditions;  and,  in  order  to  remove  any  possible  doubt  on  the 
subject,  the  recent  legislature,  somewhat  amending  the  details  of  the  old  law, 
has  declared  in  so  many  words  that  no  common-law  liability  shall  exist.  Laws 
1885,  pp.  289,  291.  The  legislation  has  all  been  adopted  in  view  of  the  de- 
cisions previously  made  on  the  subject,  and  is  not  open  to  serious  ambiguity. 
The  recent  amendments  have  substituted  the  word,  "reasonable"  in  some 
cases  for  the  word  "good,"  and  have  indicated  a  purpose  to  prevent  any  re- 
sponsibility for  more  vigilance  than  reasonable  care  requires.  The  statute,  as 
found  in  the  former  volumes  and  included  in  How.  St.  §§  1442-1446,  indi- 
cates by  its  title  its  general  scope.  It  is  "an  act  for  the  collection  of  dam- 
ages sustained  by  reason  of  defective  public  highways,  streets,  bridges,  cross- 
walks, and  culverts."  Section  1,  which  is  the  section  governing  this  case, 
gives  damages  for  personal  injuries  "by  reason  of  neglect  to  keep  such  pub- 
lic highways  or  streets,  and  all  bridges,  cross-walks,  and  culverts  on  thesame, 
in  good  repair,  and  in  a  condition  reasonably  safe  and  fit  for  travel."  Sec- 
tion 4  imposes  the  duty  "to  keep  tiiem  in  good  repair,  so  that  they  shall  be 
safe  and  convenient  for  public  travel  at  all  times,"  etc.  And  to  do  this  it  is 
provided  that  when  the  means  now  provided  by  law  are  not  suflScient  to  ena- 
ble the  municipality  to  keep  them  "in  good  repair,"  authority  shall  exist  to 
levy  such  additional  sum,  not  exceeding  five  mills  on  the  dollar,  as  will  enable 
them  to  keep  such  streets,  etc.,  "in  good  repair  at  all  times." 

We  held  in  Af/new  v.  Corunna,  56  Mich. ,  S.  C.  21  N".  W.Rep.  873,  that 

the  statutory  liability  was  confined  to  such  defects  in  streets  as  arose  from 
their  being  out  of  repair,  and  did  not  cover  objects  forming  no  part  of  the 
streets,  and  not  affecting  their  condition  as  ways  properly  kept  in  repair.  We 
adhere  to  the  opinion  there  expressed.  The  whole  tenor  of  the  statute  is  con- 
fined to  the  duties  of  cities  and  towns  to  construct  their  roads  and  repair  them 
when  out  of  order.  The  duty  is  the  same  in  regard  to  all  of  these  corpora- 
tions; but  it  is  manifest  that  their  powers  and  means  of  preventing  private 
parties  from  doing  what  may  interfere  with  the  safety  or  convenience  of 
passers-by  are  not  at  all  uniform  or  co-extensive.  These  private  acts  may 
consist  of  temporary  as  well  as  permanent  nuisances,  and  may  cause  damage 
by  fright  as  well  as  by  physical  violence,  and  neither  cities  nor  towns  could 
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efiectuallj  prevent  them  in  all  cases  without  ruinous  expense  and  very  large- 
means.  But  it  is  always  possible,  at  moderate  cost,  to  keep  in  repair  such 
streets  as  are  worked  at  all,  and  that  work  must  be  done  by  the  municipality 
itself  in  most  cases,  and  in  all  cases  may  be  if  neglected  by  others.  As  sug- 
gested in  AgneiD  v.  Corunna,  it  is  constantly  permitted  to  abutters  on  streets 
to  occupy  portions  of  the  street  for  longer  or  shorter  intervals  with  lumber 
und  material.  How  far  this  may  safely  be  done  without  injury  t#  the  travel* 
ing  facilities  of  the  public  must  be  largely  a  matter  of  discretion  with  the 
city.  The  unauthorized  or  excessive  use  of  such  privileges,  when  what  is 
done  does  not  create  what  is  properly  a  defective  way,  is  an  abuse  to  be  recti- 
fied under  the  police  powers  of  the  public,  and  does  not  belong  to  the  making 
or  repairing  of  ways.  There  is  no  more  legal  necessity  for  holding  cities 
liable  for  the  failure  to  enforce  their  police  laws  in  favor  oi  travelers  than  in 
favor  of  many  other  citizens  who  suffer  from  nuisances  or  wrongs.  The  leg- 
islature seldom  imposes  responsibility  to  individuals  for  that  kind  of  munici- 
pal negligence  or  misconduct. 

The  case  before  us,  upon  the  allegations  as  well  as  proofs,  makes  out  no 
corporate  liability;  and  as  it  is  clear  that  no  recovery  can  be  had,  the  minor 
questions  need  not  be  considered.  The  judgmentmust  be  reversed,  and  new 
trial  granted,  with  costs  of  both  courts. 

Chauplin  and  Sherwood,  JJ.,  concurred. 

MoBSE,  0.  J.  I  agree  with  my  brethren  in  the  conclusion  reached  by  them 
in  this  case  mainly  for  two  reasons:  First.  I  think  the  undisputed  facts 
show  contributory  negligence  on  the  part  of  the  plaintiff's  intestate  in  driv- 
ing in  such  a  place  a  horse  known  to'him  to  be  wild  and  vicious,  and  often 
unmanageable;  a  dangerous  and  unsafe  animal;  one  that  good  horsemen 
could  do  nothing  with  when  in  the  vicinity  and  hearing  of  escaping  steam. 
The  facts  show  that  he  had  been  repeatedly  warned  that  the  horse  was  liable 
to  run  away,  and  replied  th«it  he  thought  he  could  manage  him ;  thus  know- 
ingly taking  the  risk  of  the  very  danger  that  was  the  primary  cause  of  his 
death.  Second,  That  the  facts  and  the  finding  of  the  jury  in  their  special 
verdict  show  the  street,  at  the  place  where  the  lumber  wjis  piled  and  the  acci- 
dent happened,  to  have  been  clear  and  open  for  the  width  of  31  feet,  which, 
to  ray  mind,  made  it  reasonably  safe  and  fit  for  travel,  notwithstanding  the 
encroachment  of  the  lumber-pile. 

I  cannot,  however,  join  in  the  proposition  that  a  lumber-pile,  or  any  other 
obstacle,  placed  in  the  street  by  the  city  or  by  other  persons,  abutters  or  other- 
vrise,  may  not  be  a  defect  in  tlie  highw^iy,  under  the  statute.  It  is  made  the 
duty  of  cities,  as  well  as  townships,  to  keep  all  public  highways  and  streets 
in  good  repair,  so  that  they  shall  be  safe  and  convenient  at  all  times  ^or  pub- 
lic travel.  Anything  which  prevents  or  seriously  endangers  public  travel  is 
a  defect  in  the  highway.  A  pile  of  lumber  extending  across  the  street,  en- 
tirely blocking  the  way,  or  leaving  only  room  for  one  vehicle  to  pjiss,  would 
be  as  much  a  defect  as  an  excavation  in  the  bed  of  the  road  would  be.  The 
highway  is  wanting  in  that  safety  and  fitness  which  the  law  requires  for  the 
facilities  of  the  traveling  public,  and  is  therefore  defective.  I  cannot  agree, 
either,  in  the  idea  that  it  makes  a  difference  in  the  liability  of  the  city  if  the 
obstacles  in  the  street  are  put  there  without  the  authority  or  consent  of  the 
city.  If  abutters  on  the  street,  or  other  persons,  put  lumber  or  anything  else 
in  the  street  so  as  to  impede  necessary  travel  therein  to  such  an  extent  as  to 
make  it  dangerous  to  the  public,  and  such  obstructions  remain  there  long 
enough  to  give  the  city  notice  of  their  presence,  and  an  injury  should  occur 
thereby,  the  city,  in  my  opinion,  would  be  equally  liable  as  if  the  obstacles 
were  placed  there  by  its  consent.  The  case  of  Agnew  v.  Corunna,  21  N".  W. 
Rep.  873,  relates  to  an  injury  caused  by  a  horse  becoming  frightened  at  a  stone 
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lying  between  the  traveled  part  of  the  highway  and  the  gutter,  which  had 
been  there  three  or  four  dciys.  This  was  considered  by  the  court  not  a  defect 
in  the  highway ;  and  under  the  circumstances  of  the  case  it  was  not.  But 
this  decision  cannot  be  made  the  foundation  for  the  broad  doctrine  laid  down 
in  the  opinion  of  the  majority  of  the  court  in  the  case  at  bar.  I  do  not  deny 
the  right  of  cities  to  allow  temporary  deposits,  in  the  streets,  of  lumber,  tim- 
ber, stones,  and  other  building  materials  for  the  convenience  of  those  erecting 
or  repairing  buildings;  but  at  the  same  time  passage-way  must  be  left  for 
the  traveling  public,  whose  rights  are  superior  in  the  streets  to  those  who  are 
building  along-side  of  them;  and  the  streets  cannot  be  left,  either  by  night  or 
by  day,  in  such  a  condition  as  to  be  unsafe  and  unfit  for  travel  to  accommo- 
date anybody.  Neither  do  I  believe  that  the  question  how  far,  how  much, 
and  how  long  abutters  can  safely  occupy  the  streets  of  a  city  with  lumber, 
stone,  coal-boxes,  bales,  or  other  merchandise  with  injury  to  the  facilities  of 
the  traveling  public  is  a  matter  largely  within  the  discretion  of  tiie  city  au- 
thorities, or  that  the  unauthorized  or  excessive  use  of  the  privilege  of  so  ob- 
structing the  streets  is  an  abuse  to  be  rectified  under  the  police  powers  of  the 
public,  and  does  not  belong  to  the  making  or  repairing  of  ways.  To  my  mind, 
a  necessary  portion  of  the  street  or  highway,  sufliclent  to  allow  the  free  pjw- 
sageof  vehicles,  must  be  left  clear  and  open,  and  if,  by  reason  of  obstructions 
placed  in  the  street  by  any  one,  and  there  allowed  to  remain  by  the  city  after 
notice,  the  street  is  so  narrowed  or  closed  as  to  cause  injury  without  the  fault 
of  one  rightfully  traveling  thereon,  the  city,  in  my  opinion,  is  liable  for  ihe 
damage  occasioned  thereby,  under  the  statute  providing  that  streets  and  high- 
ways shall  be  kept  in  a  condition  reasonably  safe  and  fit  for  travel. 


People  v.  Gibson. 

Piled  November  4,  1885. 

1.  Burglary — Breakino  into  House  Twice — Daylight. 

Where  parties  break  into  a  house  in  the  night-time  with  intent  to  steal,  and  carry 
off  a  small  part  of  the  property  therein,  and  subsequently  return  and  re-enter  in  il»e 
night-time,  and  carry  off  the  balance,  it  will  be  considered  a  continuous  burirlaiv; 
and  that  it  was  daylight  when  the  balance  of  the  property  was  taken  away  will 
not  aifect  the  ease. 

S.  Same— Alibi — Contradicting  Defendant, 

Where  the  accused  testifies  that  on  the  night  of  the  burglary  he  was  in  another 
city,  and  is  asked  as  to  seeing  a  procession  there  on  that  night,  it  is  connx-tciiL  to 
prove  by  another  witness  the  appearance  of  such  procession  to  contradict  nini. 

Error  to  Saginaw. 

Mosen  Taggart,  for  plaintiff.    John  Hurst  and  Trask,  Qrout  d&  Smith,  for 
defendant. 

Mouse,  C.  J.  The  defendant  was  convicted  of  burglary  in  the  circuit  court 
for  the  county  of  Saginaw.  The  evidence  on  the  part  of  the  prosecution,  be- 
ing principally  that  of  one  Alexander  Prey,  corroborated  by  his  wife,  was  to 
the  effect  that  on  the  night  of  July  4,  1883,  the  defendant  proposed  to  said 
Frey,  at  whose  home  he  was  stopping,  to  go  to  the  dwelling-liouse  of  one 
John  Byrne,  in  Lakefield,  Saginaw  county,  and  go  through  it;  that  about 
10  o'clock  in  the  evening  they  proceeded  to  Byrne's  house,  and  defendant  took 
out  a  pane  of  glass  and  entered,  and  handed  out  to  Frey  about  30  pounds  of 
pork,  which  was  taken  to  Frey's  house;  that  between  3  and  4  o'clock  in  the 
morning  defendant  proposed  to  go  and  take  the  remainder  of  the  property  of 
Byrne  at  his  house,  and  by  threats  and  command  forced  Frey,  who  was  under 
great  fear,  to  go  with  him;  that  when  he  took  the  pork  the  first  time  he 
put  the  pane  of  glass  back.  When  they  arrived  at  the  house  the  second  time 
he  took  out  the  same  pane  again  and  entered  the  house  as  before,  taking  out 
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and  carrying  away  a  large  numbsr  of  articles.  Frey  testified  that  when  they 
took  the  things  this  last  time  it  was  daylight.  At  the  close, of  Prey's  testi- 
mony the  defendant's  counsel  moved  to  strike  out  of  the  aise  all  the  evidence 
relating  to  the  liist  breaking,  as  it  was  shown  to  be  a  separate  and  distinct 
offense,  and  also  for  the  reason  that  it  occurred  by  daylight.  The  court  de- 
nied the  motion,  which  is  assigned  as  en*or.  The  j udge  also  instructed  the  jury 
in  this  connection:  "I  charge  you  that  if  this  house  Wiis  broken  and  entered 
in  the  night-time  by  some  person,  and  with  intent  to  steal,  and  a  small  por- 
tion of  the  property  carried  away,  and  then  the  party  returned  during  th# 
ni^ht-time  and  abstracted  other  portions  of  the  property,  that  it  was  a  con- 
tinuance of  the  burglary;"  and  then  proceeded  to  give  a  true  definition  of 
what  was  meant  by  night-time  in  the  law;  which  portion  of  the  charge  abov* 
quoted  was  excepted  to  by  defendant's  counsel. 

We  think  the  two  acts  of  taking  property  out  of  the  house,  and  entering 
the  house  for  that  purpose,  were  in  law  but  one  transaction.  It  took  place  in 
one  evening,  and  the  mere  fact  that  there  wjis  an  interval  between  the  talk- 
ing of  the  pork  and  the  other  articles  would  not  constitute  twD  distinct  and 
sej)anite  offenses.  It  would  make  no  difference  if  it  was  daylight  when  the 
last  things  were  taken  out;  for  if  the  first  breaking  was  in  the  night-time, 
and  the  second  entry  also  in  the  night-time,  the  taking  out  of  the  things 
after  day-light  would  not  change  the  character  of  the  entry.  And,  taking 
into  consideration  the  evidence  of  Mrs.  Frey,  there  was  sufficient  proof  to 
go  to  the  jury  that  the  "daylight"  referred  to  by  Mr.  Frey  was  not  the  daylight 
of  the  law, — the  light  caused  by  the  coming  or  risini::  sun.  Even  if  the  hist 
breaking  could  be  regarded  as  an  offense  separate  anl  distinct  from  the  first, 
it  was,  nevertheless,  competent  evidence.  The  wh/reai)outs  of  the  accused 
the  whole  of  this  evening  was  a  legitimate  subject  of  inquiry,  especially 
when  connected  so  closely  as  to  time  and  phice  as  these  transactions  were; 
in  fact,  a  continuous  transaction  passing  from  the  house  of  Frey  to  that 
of  Hyrne  and  back,  though  there  was  a  rest  between  the  two  trips,  both  of 
which  had  the  same  object  and  were  taken  in  the  same  company.  It  was  in 
fact  and  in  law,  however,  one  continuous  burglary.  2  Whart.  Crim.  Ev.  §§ 
1592,  1593;  People  v.  Mead,  50  Mich.  228;  S.  0.  15  N.  W.  Rep.  95. 

The  defendant  wjis  sworn  as  a  witness  in  his  own  behalf,  and  testified  that 
he  went  to  Saginaw  City,  a  distance  of  20  miles,  on  the  morning  of  the  fourth 
of  July,  and  missed  the  train  by  which  he  intended  returning  home;  that 
he  stayed  and  witnessed  the  fire- works  until  near  midnight,  and  then  walked 
home,  reaching  there  about  half  past  5  or  6  o'clock  on  the  morning  of  July 
5th;  that  he  was  not  at  Byrne's  house  at  either  time  stated  by  Frey,  and 
hiui  no  part  in  the  burglary.  On  cross-examination  he  was  asked  if  he  saw 
the  procession  at  Saginaw  City,  and  replied  that  "he  did,  but  took  but  littls 
notice  of  it. "  When  asked  to  describe  the  procession  he  said  "he  saw  a  Ger- 
man company  of  men  and  another  company,  but  could  not  tell  how  they  were 
dressed.  Thought  he  saw  a  wagon  fixed  up  with  a  lot  of  little  children  in  it, 
but  could  describe  nothing  else  that  he  saw. 

In  rebuttal,  Albert  Trask  and  other  witnesses  were  permitted,  under  objec- 
tion by  defendant's  counsel,  to  describe  the  procession  at  Saginaw  City  on 
that  day  as  they  saw  it.  This  is  also  assigned  as  error.  We  can  see  no  ob- 
jection to  the  admission  of  this  testimony.  If  the  defendant  had  testified  to 
seeing  a  procession  there  as  he  did,  and  there  had  been  no  procession,  it  would 
have  been  competent  for  the  prosecution  to  show  this  in  rebuttal;  and  it  was 
equally  competent,  in  our  opinion,  to  show  what  the  procession  was  composed 
of,  as  bearing  more  or  less  upon  the  truth  of  his  statement  that  he  was  there 
and  saw  it.  If  the  description  of  other  witnesses  agreed  with  defendant's  it 
would  certainly  do  him  no  harm,  and  if  it  disagreed  radically,  it  would  b* 
proper  for  the  jury  to  consider  it  as  a  circumstance  bearing  upon  the  question 
whether  he  saw  it  as  he  had  testified.    It  was  offered  to  show  that  a  large 
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number  of  societies  and  organizations,  as  well  as  wagons  and  carriages,  were 
in  the  procession,  and  to  show  that,  if  defendant  had  been  in  the  city  at  tlie 
time  he  claimed  he  was  and  saw  the  procession,  he  could  have  given  a  better 
description  of  it.  It  was  competent  for  this  purpose.  If  it  fell  short  of  show- 
ing this,  as  defendant's  counsel  claim,  we  fail  to  see  how  it  could  have  hurt 
defendant's  cause. 

In  his  charge  to  the  jury  the  court  said,  speaking  of  Mrs.  Frey  as  a  witness: 
"The  character  of  the  witness  is  important  to  be  taken  into  consideration  in 
determining  the  truth  of  the  testimony.  So  far  as  the  testimony  of  Mrs.  Frey 
is  concerned,  she  is  the  mother  of  four  children.  There  appears  notiiing 
iigainst  her  character  in  this  case  except  the  statement  of  the  defendant. 
Whatever  may  appear  against  her  in  tliis  case,  so  far  as  her  character  is  con- 
cerned, are  mattei*s  that?  the  defendant  himself  ha£>  brought  before  the  court 
and  jury." 

In  speaking  in  the  same  connection  of  the  evidence  of  Frey,  the  court  also 
said;  "Now,  with  Mr.  Frey,  the  other  witness  on  the  stand,  there  is  nothing 
before  the  jury  that  I  remember  of,  so  far  as  his  character  or  conduct  hereto- 
fore is  concerned,  except  that  he  is  a  man  somewhat  shiftless,  and  has  not  suc- 
ceeded in  making  any  property.  I  don't  know  that  that  can  be  laid  up  against 
him ;  but  some  of  the  testimony  shows  that  he  is  a  shiftless  man  to  some  ex- 
tent. Excepting  that,  and  his  own  statement  that  he  was  an  accomplice  in 
this  crime,  is  about  all  we  have  of  the  history  of  Mr.  Frey.  He  appeai-s  to  be 
a  man  who  is  at  work  now  for  Mr.  Merrill,  and  has  been  at  work  there  since. 
We  know  nothing  against  him,  as  I  have  stated." 

Both  of  these  statements  of  the  court  were  excepted  to.  While  it  would 
liave  been  more  in  accordance  with  correct  practice  for  the  court  to  have 
omitted  these  remarks,  yet  from  the  record  there  is  no  dispute,  and  can  be 
none,  but  they  were  both  correct  statements  as  to  the  evidence  affecting  the 
character  of  the  two  witnesses,  and  we  are  not  able  to  say  that  the  comments 
of  the  circuit  judge  were  such  as  to  call  for  a  reversal  of  the  judgment  upon 
that  ground  alone. 

The  judgment  of  the  court  below  is  affirmed. 

(The  other  justices  concurred.) 


People  v.  Kennedy. 
Filed  November  4,  1886. 

1.  Criminal  Law — Sentencb  after  Term. 

Defendant  having  appealed  from  a  conviction  before  a  justice  of  the  peace  for 
selling  liquor  to  an  habitual  druukard,  was  found  guilty  by  the  circuit  court,  and 
on  December  3,  1883,  brought  before  the  court  for  sentence,  but  sentence  was  de- 
ferred. On  February  28,  1884,  sentence  was  again  deferred  to  March  10,  18S4,  at 
which  time  defendant  appeared,  but  the  sentence  was  deferred  ft-om  time  to  time 
until  May  20,  1884,  when,  being  present  in  court  as  a  witness,  the  court  sentenced 
him  to  10  days  in  the  county  jail,  and  imposed  a  fine  of  $25,  with  costs,  amounting 
to  $145.54.     Jleldf  that  the  sentence  was  void. 

2,  Same — Costs — Per  Diem  of  Jurymen. 

The  circuit  court  has  no  authority  to  add  the  »«•  diem  of  jurymen  to  the  fine  and 
costs  in  a  prosecution  for  violating  the  liquor  law  of  1881  by  selling  liquor  to  an 
habitual  drunkard. 

Error  to  Genesee. 

Moses  TaggarU  for  the  People.    Lee  <fe  Aitkent  for  appellant. 

Morse,  C.  J.  The  defendant  was  convicted  before  a  justice  of  the  peace 
of  violating  section  2  of  act  i^o.  259  of  the  Session  Laws  of  1881,  by  selling 
intoxicating  liquor  to  one  Charles  Neff,  a  person  in  the  habit  of  getting  in- 
toxicated. The  justice  sentenced  him' to  10  days'  imprisonment  in  the  county 
jail,  and  that  he  pay  a  fine  of  $25  and  the  costs  of  prosecution,  assessed  at  d76.54, 
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und  in  default  of  the  payment  of  said  fine  and  costs  he  should  be  further  iin- 
pridoned,  not  exceeding  90  days  in  all.  From  this  defendant  appealed  to  the 
circuit  court  for  Genesee  county.  Upon  his  trial  there  he  was  again  convicted 
on  the  twenty-eighth  day  of  November,  18^3.  On  the  third  day  of  December 
toUowing,  defendant  was  brought  before  tlie  bar  of  the  court  for  sentence,  at 
which  time,  on  the  motion  of  the  court,  sentence  was  deferred  until  the  first 
cUiV  of  the  next  term  of  court.  On  the  twenty-ninth  day  of  February,  1884, 
which  was  not  on  the  first  day  of  terra,  defendant  was  again  brought  into 
court,  and  the  sentence  deferred  until  March  10,  1884.  There  is  no  record 
of  any  court  proceedings  in  March,  but  the  aflidavit  of  defendant,  hereafter 
mentioned,  shows  there  was  no  session  on  the  lOtli. 

The  next  proceeding  we  find  is  May  26,  1884,  wlien  it  appears  from  the 
journal  entry  of  that  date  that  on  motion  of  the  prosecuting  attorney  de- 
fendant was  again  brought  before  the  court  for  sentence.  His  attorneys 
objected,  alleging  as  the  ground  of  exception  that  he  should  have  been  sen- 
tenced at  the  November  term  of  1883,  and  that  he  could  not  then  be  legally 
sentenced,  which  objection  was  overruled,  and  the  ruling  excepted  to  by  de- 
fendant's counsel.  A  desire  being  expressed  by  them  to  take  the  case  to  the 
supreme  court,  and  a  request  made  for  a  delay  of  sentence,  it  was  again  de- 
ferred until  the  first  day  of  the  next  term,  being  August  18, 1884,  and  20  days 
were  given  defendant  in  which  to  prepare  and  settle  his  bill  of  exceptions.  It 
was  also  ordered  that  he  enter  into  a  recognizance  in  the  sum  of  i^oOO,  with 
two  sureties,  to  appear  on  the  first  day  of  next  term,  and  prosecute  his  bill  of 
exceptions  in  the  supreme  court  to  effect.  On  thT)  eighteenth  of  August  the 
defendant  not  appearing  in  court,  and  not  having  prepared  or  settled  any  bill 
of  exceptions,  on  motion  of  the  prosecuting  attorney  it  was  ordered  that  an 
atuichment  issue  to  bring  him  into  court  for  sentence.  The  writ  of  attach- 
ment was  issued  on  that  day  in  accordance  with  said  order,  which  was  re- 
turned September  2,  1884,  with  the  following  indorsement: 

"State  of  Michigan,  Qenesee  Co., — ss* :  I  do  hereby  return  that  after  dili- 
gent search  and  inquiry  I  am  unable  to  find  the  within-named  Thomas  Ken- 
nedy in  my  bailiwick.  Eugene  Parsell,  Sheriff." 

Nothing  further  appears  in  the  record  until  September  22,  1884,  when  an 
order  was  entered  that  sentence  having  been  deferred  until  that  term  of  court, 
and  Kennedy  not  having  appeared,  it  was  further  deferred  until  the  first  day 
of  the  next  term,  and  the  court  adjourned  without  day.  The  next  step  in 
this  rather  peculiar  coarse  of  justice  occurred  on  the  sixth  day  of  December, 
1884,  which  was  not  the  first  day  of  term,  when  it  was  ordered  by  the  court, 
after  reciting  thefjict  of  conviction  and  other  proceedings,  "that  said  respond- 
ent appear  on  the  first  day  of  the  next  term  of  this  court  for  sentence,  and 
that  sentence  herein  be,  and  the  same  is  hereby,  deferred  until  said  time." 
Thereupon  the  court  adjourned  without  day.  The  action  of  the  court  in  re- 
lation to  the  defendant  again  slept  until  the  fourth  day  of  March,  1885,  which 
was  not  the  first  day  of  term,  when  an  order  was  made  reciting  that  defend- 
ant had  failed  to  appear  according  to  the  terms  of  the  last  order,  and  that  at- 
tachment issue  at  once  for  the  apprehension  of  said  Kennedy,  and  that  the 
sheriff  "have  him  forthwith  by  his  body  before  the  court  to  receive  that  which 
shall  then  and  there  be  enjoined  upon  him."  The  attachment  was  issued, 
and  defendant  brought  into  court  by  virtue  of  it  the  next  day. 

Defendant  made  a  showing  by  affidavit  setting  forth  that  he  was  convicted 
in  justice^B  court  September  13, 1883,  filed  his  appeal  in  the  circuit  October  8, 
1883,  and  the  subsequent  proceedings  until  March  10,  1884;  tiiat  on  that 
day  he  appeared  at  the  court-house*  in  accordance  with  the  order  of  February 
29th,  and  was  informed  by  the  clerk  that  court  was  not  in  session,  and  there- 
upon went  home.    He  did  not  voluntarily  appear  in  court  again  until  May 
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26,  1884,  when  he  was  present  as  a  witness  to  testify  in  a  civil  cause.  He 
objected  to  the  jurisdiction  of  the  court  to  pass  sentence  upon  him.  ami 
prayed  to  be  discharged.  The  court  refused  to  discharge  him  from  custody* 
and  sentenced  him  to  10  days  in  the  county  jail,  and  that  he  pay  $25  fine  ami 
costs,  amounting  to  $145.54.  In  default  of  payment  of  fine  and  costs  at  the 
end  of  the  10  days,  he  was  to  be  further  confined  until  they  were  paid,  the 
whole  period  of  imprisonment  not  to  exceed  90  days.  In  the  items  of  costs 
as  taxed  against  the  defendant  was  $24  for  12  jurymen  1  day  each. 

No  issue  being  raised  upon  the  affidavit  of  defendant,  and  it  being  made  a 
part  of  the  record,  it  appears,  therefore,  that  no  court  was  held  on  the  tenth 
day  of  Marcli,  1884;  that  the  defendant  was  there  for  sentence;  and  thit  no 
further  notice  was  taken  by  the  court  of  his  case  until  May  26,  1884,  when, 
being  present  as  a  witness,  the  court  undertook  to  assume  jurisdiction  over 
him  and  to  pass  sentence.  If  the  court  had  lost  the  right  to  sentence,  the 
fact  that  his  attorneys  requested  delay  in  passing  it,  when  they  had  objected 
to  his  power  to  sentence,  so  as  to  make  a  case  for  review  in  this  court,  could 
not  confer  upon  the  circuit  judge  any  new  power  to  act  in  tlie  premises. 

It  appears  that  until  the  tenth  day  of  March,  1884,  the  defendant  was  held 
to  appear  for  sentence  under  the  recognizance  he  gave  on  appeal  from  justice's 
court.  The  orders  made  by  the  court,  December  3,  1883,  and  February  29, 
1884,  both  continued  by  express  terms  the  recognizance  then  given.  There 
is  no  doubt  that  the  circuit  court  has  power  to  defer  sentence  for  a  reasonable 
period  for  any  proper  purpose,  such  as  allowing  time  for  defendant  to  make 
a  motion  for  new  trial,  take  exceptions  to  the  supreme  court,  or  for  the  cir- 
cuit judge  to  inform  himself  relative  to  the  proper  sentence  to  pass  upon  the 
defendant. 

In  this  case  the  order  of  the  court  made  on  the  third  day  of  December,  1884, 
was  reasonable  and  proper,  and  perhaps  the  circuit  judge  had  the  right  and 
power  during  the  next  term,  although  he  did  not  act  upon  the  matter  the  first 
day  thereof,  to  again  defer  sentence  until  the  tenth  day  of  March.  But  when 
the  defendant  appeared  on  that  day  in  obedience  to  the  order  of  February  29th 
and  found  no  court  in  session,  his  bondsmen  were  not  only  released,  but  we 
think  the  defendant  was  absolved  from  any  fui-ther  attendance  upon  the  court. 
"Wlien  he  was  convicted  on  the  twenty-eighth  day  of  November,  1883,  if  sen- 
tence had  been  at  once  imposed  upon  him,  the  utmost  length  of  his  imprison- 
ment on  account  of  not  paying  fine  and  costs,  namely,  90  days,  would  have 
expired  on  or  before  the  day  the  second  order  deferring  sentence  was  made. 
If  the  defendant,  for  want  of  bail,  had  been  in  the  county  jail,  it  is  obvious 
that  the  circuit  judge  could  not,  upon  his  own  motion,  and  without  apparent 
reason,  have  deferred  sentence  until  the  twenty-sixth  day  of  May,  1884,  and 
then  imposed  upon  defendant  the  full  penalty  of  the  law.  The  defendant,  even 
after  conviction,  has  some  rights  that  a  court  is  bound  to  respect,  and  Is  en- 
titled to  have  his  liberty  as  soon  as  the  limit  of  the  law,  reasonably  adminis- 
tered, will  permit.  The  principle  in  this  case  is  the  same  as  if  the  defendant 
had  been  in  confinement,  as  he  was  under  bonds  and  in  the  custody  of  the 
court ;  and  the  deferring  of  sentence  was  not  asked  by  him  or  his  counsel. 
We  think  the  court  lost  jurisdiction  on  the  tenth  of  March,  1884,  and  that  the 
sentence  passed  upon  the  defendant  a  year  afterwards  was  null  and  void. 

We  wish,  however,  to  call  attention  to  the  imposition  of  costs  in  this  case. 
We  know  of  no  authority  in  the  circuit  courts  to  add  the  per  diem  of  jurymen 
to  the  fine  and  costs  in  a  case  like  this.  It  costs  a  litigant  in  a  civil  cause  only 
three  dollars  for  a  jury  trial,  and  certainly  it  would  be  monstrous  to  estab- 
lish a  practice  of  punishing  persons  convicted  of  misdemeanors  for  demand- 
ing what  the  constitution  of  the  state  gives  them, — a  trial  by  jury. 

The  judgment  of  the  circuit  court  is  reversed*  and  the  defendant  must  h% 
discharged. 

(The  other  justices  concurred.) 
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IEammond  v.  Paxton  and  otlieis. 
Filed  November  4,  1885. 

1.    IfORTOAOW— NOTTCH  OF  PENDING  SuiT. 

1 11  order  to  attet't  a  mortgagee  witli  constructive  notice,  a  pending  snit  mnst  he  pros- 
ecuted witlitmt  unnecessary  delay,  and  a  ni»glcct  to  do  so  will  relieve  the  mortgagee 
ft-oiii  the  effect  of  a  lis  jtaident^  unless  he  has  actual  notice  of  the  suit. 

^    SaHR — l*ARTNRa<(HIP  PROPBKTY — PoftSRSSION    AS  NOTICR. 

Knowledge  that  a  |>artners)n'})  quarrie<l  some,  aiitl  were  in  actual  possession  (^f, 
laml  mc»rtgageil  down  to  the  time  the  mortgage  wa.M  execiite<i.  wlicn  the  ri*ct>rd  title 
■hows  that  the  partners  owned  tlie  lan<1  as  tenants  in  ctunmon,  will  not  he  on^id- 
ered  actual  notice  to  the  mortgagee  of  the  fact  that  the  laud  was  the  property  uf  the 
firm. 

Appeal  from  Monroe. 

J.  K,  Kauch,  for  appellant.    A.  B,  Bragdon,  Gouv.  Morris^  and  CTiaa,  li, 
Winfft  for  defendants. 

CiiAMPLiN,  J.  The  bill  of  complaint  was  filed  in  this  case  to  foreclose  a 
mortgage  executed  by  the  defendants  John  Paxton  and  Sarah  S.  Pfixton  to 
secure  the  payment  of  a  promissory  note  given  by  Joini  Paxton  to  Cliarles 
W.  Hammond  for  borrowed  money.  The  note  and  mortgage  bear  date  the 
fifteenth  day  of  April,  1873,  and  the  mortgage  was  recorded  on  the  third 
day  of  May,  1873,  and  covered  the  undivided  one-half  of  two  parcels  of  land 
in  Monroe  county,  Michigan:  one  parcel  known  as  the  "Jeflferaon  S.  Bond 
farm,"  containing  49  81-100  acres  lying  in  the  town  of  Kaisinville;  the  other, 
known  as  the  "dock  property,"  in  the  city  of  Monroe.  Toll  and  Sterling  were 
made  parties  to  the  bill  a.s  subsequent  purcluisei-s  or  incumbrancers.  Sterling 
claims  title  to  a  small  portion  by  deed  from  Toll,  and  he  claims  title  through 
a  receiver's  deed,  bearing  date'  the  twenty-eighth  day  of  June,  A.  D.  1876. 
The  bill  was  filed  July  12,  1884.  For  several  years  prior  to  the  time  the 
mortgage  was  executed.  Toll  and  Paxton  had  been  in  partnership  in  the  busi- 
ness of  mining  or  quarrying  sand  suitable  for  use  in  the  manufacture  of  glass, 
and  in  preparing  the  same  for  sale,  and  in  selling  the  same.  For  the  pur- 
pose of  carrying  on  such  business  they  purchiised  the  parcels  of  land  abov^ 
mentioneil,  and  received  conveyances  thereof  running  to  them  jointly.  On 
the  twenty-fourth  of  March,  1873.  Toll  filed  his  bill  of  complaint  in  the  cir- 
cuit court  of  Monroe  county  in  chancery,  setting  forth  the  formation  of  tlie 
partnei-ship,  the  carrying  on  of  the  business,  and  claiming  tliat  the  parcels  of 
land  aforesaid  were  purchased  for  partnership  purposes  and  were  partnership 
assets;  that  the  firm  wsis  largely  indebted,  and  asking  a  dissolution,  account- 
ing, and  winding  up  of  the  concern;  and  that  the  raU  estate  might  be  con- 
sidered as  pei-sonalty,  and  subjected  to  the  payment  of  the  firm  indebtedness. 
On  the  s^uue  day  a  paper,  wliich  defendant  Toll  claims  yn\a  a  notice  of  lis 
pendens,  was  filed  in  the  register's  office,  entitled  in  the  suit.  In  this  notice 
no  land  is  descrilied  otiier  than  by  reference  to  certain  deeds,  giving  the  names 
of  the  parties  thereto,  the  dates,  and  when  and  where  recorded.  This  notice 
was  not  signed  by  any  person,  but  was  indorsed  with  the  names  of  the  counsel 
and  solicitors  of  the  complainant.  Subpoena  to  appear  w*a8  duly  issued  and 
served  upon  the  defendant  Paxton,  who  caused  his  appearance  to  be  entered 
by  his  solicitor  on  the  twenty-fourtli  of  March,  1873,  and  an  order  requiring 
complainant  to  serve  a  copy  of  the  bill  in  15  days.  Pi'oof  was  filed  on  the 
ninth  day  of  April  of  the  entry  of  appearance,  and  service  of  notice  thereof, 
and  of  said  order  on  complainant's  solicitors,  on  the  twenty-fourth  of  March, 
1873,  and  of  the  failure  to  comply  with  the  terms  of  the  order;  and  a  decree 
was  entered  by  defendant's  solicitor  on  the  same  day  dismissing  the  bill  of 
complaint  for  want  of  prosecution. 

On  the  eighteenth  day  of  April,  1873,  Toll  filed  in  the  same  court  another 
bill  of  complaint,  containing  the  same  ststtements  and  charges  as  the  former 
v.25N.w.,no.2 — 21 
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bill,  and  praying  the  same  relief.  On  the  Siime  day  he  filed  in  the  register's 
office  a  notice  of  lufpendenn,  containing  tlie  same  description  of  lands  by  ref- 
erence to  recorded  deeds  as  tlie  otiier  Ivt  pendens  signed  by  the  defen<lant*B 
solicitors.  Subpoena  to  appear  and  answer  was  issued  and  served,  and  Pax- 
ton  appeared  and  answered.  On  the  sixth  day  of  May,  1873,  Toll  made  a  mo- 
tion in  the  suit  whicli  had  been  dismissed,  based  uih)ii  affidavit,  to  open  the 
default  and  set  aside  the  interlocutory  order  dismissing  the  bill  of  complaint, 
but  it  does  not  appear  that  this  motion  was  ever  argued  or  decided.  Such 
proceedings  were  had  in  the  second  suit  that  a  decree  was  entered  declaring 
the  lands  in  question  to  be  partnership  assets,  and  ordering  a  sale  thereof  for 
the  payment  of  debts,  which  was  done  under  the  authority  of  the  court, 
through  its  receiver,  and  defendant  Toll  became  the  purcluiser,  and  upon  the 
title  thus  acquired  he  contests  the  validity  of  the  mortgage.  No  charge  is 
made  by  Toll  that  the  complainant's  testator  wsis  guilty  of  any  fraud  in  loan- 
ing the  money  secured  thereby  to  Paxton,  or  in  taking  the  mortgage  security 
therefor.  But  he  claims  that  Charles  W.  Hammond,  the  mortgagee,  was 
chargeable  with  notice  that  the  lands  upon  which  he  took  the  security  were 
pailnei-ship  assets,  <ind  as  such  subject  to  the  firm  debts;  and  that  this  no- 
tice wiis  both  actual  and  constructive.  The  mortgagee  is  sought  to  be  af- 
fected by  constructive  notice  by  reason  of  the  lufpcjidens  in  the  first  suit. 

The  rciusoiiing  by  counsel  for  defendant  Toll  is  that  the  order  dismissing 
the  bill  of  complaint  did  not  have  the  effect  of  a  decree  dismissing  the  bill; 
that  a  bill  of  complaint  can  only  be  dismissed  out  of  court  by  a  decree  of  the 
court  actually  pronounced  and  entered,  and  that  the  interlocutory  order  was 
'ineffectual  for  that  purpose,  and  therefore  the  suit  was  pending  at  the  time 
of  the  execution  of  the  mortgage,  and  the  lis  jieiidens  was  notice  to  the  mort- 
gagee of  the  facts  claimed  in  tiie  bill  of  complaint  that  these  lands  were  part- 
nership property.  Or,  if  he  is  mistaken  in  this  position,  he  claims  that  the 
suit  begun  on  the  eighteenth  of  April,  and  notice  of  Ua  peiideiiH  filed  that 
day,  take  precedence  of  a  mortgage  not  recorded  until  the  third  day  of  May. 
The  latter  position  cannot  be  maintained.  The  complainant  in  the  copai-t- 
nei'ship  suit  did  not  occupy  the  position  of  a  purchaser  or  incumbrancer  of 
the  property  within  the  meaning  of  the  recording  laws.  His  object  wjis  to 
have  an  equitable  lien  declared  which  arose  antecedently  out  of  the  relation 
of  the  parties  to  a  partnership  contnict.  lie  did  not,  at  the  time  of  iiling  his 
bill  of  complaint,  become  a  purchaser  or  iucurnbr.mcer  for  value.  The  no- 
tice filed  at  that  time  only  affected  those  who  should  obtain  interests  in  the 
property  after  the  Hling  of  the  notice  during  the  p3ndency  of  the  suit.  Hani- 
mond*s  intere.st  was  acquired  by  the  execution  and  delivery  of  the  mortgage 
three  days  i>revious  to  that  time,  and  consequently  he  was  unaffected  by  this 
notice  of  lis  pendens. 

It  is  claimed  by  the  complainant  in  the  present  suit,  brought  to  foreclose  the 
mortgage,  that  the  notice  of  lis  pendens  tiled  on  March  24,  1873,  at  the  time 
of  filing  the  first  bill  of  complaint,  was  insufiicient  for  two  resisons:  (1)  In 
not  being  signed  by  the  complainant  or  hissolicitoi-s;  and  (2)  in  not  contain- 
ing a  description  of  lands  to  be  affected  thereby. 

The  statute  provides  that  to  render  the  filing  of  a  bill  constructive  notice 
to  a  purchaser  of  any  real  estate,  the  complainant  shall  file  for  record  a  notice 
of  the  pendency  of  such  suit  in  chancery,  setting  forth  the  title  of  the  cause 
and  the  general  object  thereof,  together  with  a  description  of  the  lands  to  be 
affecttKl  thereby.  How.  St.  g  6619.  The  view  we  take  of  the  consequences 
arising  from  the  disposition  of  the  first  suit  renders  it  unnecessary  to  p;iss 
upon  the  alleged  defects  in  the  notice  file<l;  but,  sissuming  it  to  besufiicient, 
we  shall  proceed  to  consider  its  office  and  effect  as  constructive  notice  in  this 
case. 

The  decree  dismissing  the  bill  of  complaint  for  want  of  prosecution  was 
irregularly  entered.    A  decree  of  this  kind  can  only  be  made  by  the  court. 
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It  follows  that  the  first  suit  was  pending  at  the  time  the  mortgage  was  exe- 
cuted. But  tlie  question  remains,  liow  far  tlie  pendency  of  that  suit  is  notice 
that  affects  tlie  riglits  of  tiie  mortgagee,  under  tlie  facts  of  this  case.  The 
eftectof  tlie  suit,  and  the  fliing  of  the  requisite  notice  under  the  statute  upon 
purchaser  or  mortgagors  pendente  lite,  continues  through  the  entire  time  of 
its  pendency,  and  ends  when  tlie  suit  is  actually  ended  by  a  final  decree.  In 
order  to  thus  afitect  such  purchaser  or  incumbrancer  with  constructive  notice 
the  suit  must  be  prosecuted  with  all  re^tsonable  diligence  and  in  good  Taith, 
and  without  unnecessary  delay,  and  a  neglect  to  do  so  will  relieve  a  pur- 
chaser without  sictual  notice  from  the  effect  of  the  lis  pendens, .  Murray  v. 
Ballou,  1  Johns.  Ch.  566;  Herrington  v.  McCollum,  73  111.  476;  Petree  v.  Bell, 
2  Bush»  58;  Clarkson  v.  Morgan^  6  B.  Mon.  441;  Watson  v.  WUsoiu  2  Dana, 
406;  Price  v.  McDonald,  1  Md.  403;  Qibler  v.  Trimble,  14  Ohio,  323;  Trim- 
ble V.  Boothby,  14  Ohio,  109.  The  object  of  tlie  notice  is  to  prevent  the 
party  to  the  litigation  from  alienating  the  property  in  dispute  so  i\a  to  affect 
the  rio^hts  of  his  opponent,  and  to  bind  the  property,  into  whosesoever  hands 
it  may  be,  with  the  decree  when  iniide  in  the  c;iuse.  Ilence  if  the  suit  be 
abandoned,  or  no  decree  made  therein,  the  purchaser  is  not  affected  by  the 
filing  ot  the  notice.  In  this  case  the  suit  was  wholly  abandoned.  Its  object 
was  superseded  by  the  institution  of  a  new  suit  for  the  purpose  of  obtaining 
the  identical  relief  prayed  for  in  the  former  suit;  and  no  effort  has  been  made 
to  prosecute  such  suit  any  further  since  the  sixth  day  of  May,  1873.  The 
new  suit  has  gone  to  n  decree,  and  execution  has  been  had  thereof.  Under 
these  facts  it  is  clear  that  the  notice  iileil  on  the  twenty-fouith  of  March, 
1H73,  has  long  since  cesised  to  be  of  any  efficiicyas  notice,  and  the  mortgagee's 
rights  are  no  longer  affected  thereby. 

The  other  claim  of  the  defendant  is  that  the  mortgagor  had  actual  notice 
of  the  fact  that  the  real  estate  was  partnei-ship  property,  and  thei'efore  the 
equity  of  the  creditors  is  superior  to  his.  The  evidence  relied  upon  to  prove 
actmil  notice  was  that  the  firm  quarried  and  used  the  sand  upon  the  lands 
first  above  described,  and  were  when  the  fii*st  bill  of  complaint  was  filed  in 
the  actual  possession  thereof,  and  such  possession  continueil  down  to  the  time 
of  the  execution  of  the  mortgage.  And  this  possession  is  relied  upon  sis  notice 
of  the  fact  that  the  land  so  possessed  and  used  was  partnership  property.  The 
record  title,  however,  disclosed  that  Paxton  and  Toll  were  tenants  in  common 
of  the  real  estate,  ench  owning  an  undivided  half  interest  therein;  and  the 
question  arises  whether  or  not  the  possession  and  use  of  the  real  estate  thus 
ownei]  is  not  as  consistent  with  the  individual  ownership  of  each  as  tenant 
in  common  as  that  it  is  firm  property.  We  think  it  is,  and  that  a  pei*son 
dealing  with  the  individual  partner  had  a  right  to  rely  upon  the  record  title, 
and  there  was  nothing  in  the  fact  that  the  firm  was  hauling  sand  from  these 
lands  which  indicated  that  they  belonged  to  the  firm,  or  that  was  sufficient 
to  put  a  purchaser  upon  inquiry. 

It  is  common  knowledge  that  partnerships  are  found  in  the  possession  and 
use  of  real  estate,  of  wliich  they  either  have  no  title,  or  hoM  the  same  as 
tenants  in  common,  and  that  such  real  estate  forms  no  part  of  the  assets  of 
such  firms.  Two  or  more  persons  may  be  the  owners  of  a  stone  quarry,  and 
hold  undivided  interests  in  the  title  thereof,  and  there  is  nothing  inconsistent 
with  such  ownership  for  these  persons  to  form  a  copartnership  in  quarrying 
and  marketing  the  stone  without  ])utting  the  real  estate  into  the  partnership  at 
aJL  Unless  there  wjis  something  in  the  record  which  indicated  that  the  land 
was  held  by  the  firm  as  partnei-ship  property,  or  that  the  property  was  pur- 
chased jointly  with  partnership  funds,  a  purchaser  in  good  faith  for  value 
ought  to  be  protected.  In  this  c«ise  there  was  nothing  upon  the  reconls  In  the 
office  of  the  register  of  deeds  to  indicate  or  suggest  that  the  land  belonged  to 
the  partnership,  and  the  record  before  us,  although  showing  that  the  land 
was  conveyed  to  defendants  jointly,  does  not  show  that  the  purchase  was 
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made  'with  partnership  funds.  What  was  said  in  Heynolds  v.  Rtickman^  35 
Midi.  80.  is  ci|)pliciible  to  this  case,  and  decisive  of  tlie  point  in  dispute. 

Tlie  decree  of  the  circuit  court  is  reveraed,  witli  costs,  and  tlie  usual  decree 
must  be  entered  for  tlie  foreclosure  of  the  mul'tgage,  us  prayed  for  in  the  bill. 

(The  other  justices  concurred.) 


BlACKMAR  tJ.  CORNWELL, 
Filed  November  4,  l&So. 
Iksolvency— AocoTJicnxo — Cbedit  of  Notes— Dividends. 

Error  to  AVayne.  * 

George  tiart/ier,  for  plaintiff.  CutcTiron,  Crane  c6  Sietlwagen,  for  defend- 
ant. 

Mouse,  C.  J.  On  the  ninth  day  of  November,  1882,  the  defendant  exe- 
cuted and  delivered  to  the  plaintiff  an  agreement  of  which  the  following  is  a 
copy. 

"1  have  this  day  received  of  F.  A.  Blackmar  a  note  signed  by  himself  and 
John  B.  Price,  ctinstituting  the  Him  of  F.  A.  Blackmar  «&  Co.,  for  ihe  sum  of 
620,000,  which  note  is  secured  by  a  mortgage,  and  is  payable  to  tiie  order  of 
Cornelius  Corn  well.  1  agree  to  take  s^iid  note  and  mortgage,  and  obtain 
from  Cornelius  Corn  well  the  sum  of  fifteen  thousand  dollars,  and  his  receipt 
for  five  thousand  dollars,  as  payment  on  such  note,  and  when  obtained  I  am 
to  pay  Corn  well,  Price  &  Co.  the  amount  due  them  of  F.  A.  Blackmar,  ahd 
of  the  firm  of  F.  A.  Blackmar  &  Co.  on  adjustment  of  ticcounts  sis  shown  on 
the  books  of  Corn  well.  Price  &  Co.,  and  said  F.  A.  Blackmar  and  F.  A. 
Blackmar  &  Co.  The  balance  of  said  fifteen  thousand  dollars,  after  such  pay- 
ments, is  by  me  to  be  paid  to  said  F.  A.  Blackmar:  also  said  receipt  is  to  be 
handed  to  said  Blackmar.  Should  said  sum  of  money  not  be  by  me  obtained 
on  said  note  and  mortgage  within  ten  days,  the  same  are  to  be  returned  to 
said  F.  A.  Blackmar.  Clark  Cornwkll. 

''Dated  Detroit,  November  9,  1882." 

The  defendant  received  the $15,000,  and  with  the  plaintiff  set  about  the  ad- 
justment of  tlie  accounts  mentioned  in  the  agreement.  After  working  at  tUe 
books  a  short  time,  a  disagreement  arose  between  them,  and  they  proceeded  no 
further  with  the  matter.  On  the  seventeenth  day  of  November,  in  the  same 
year,  the  defendant  paid  the  whole  sum  of  $15,000  over  to  Corn  well,  Pnce  & 
Co.,  who  credited  $3,000  of  the  same  to  F.  A.  Blackmar  &  Co.,  and  the  bal- 
ance ($12,000)  to  F.  A.  Blackmar.  Not  long  after,  the  plaintiff  asked  defend- 
ant why  he  did  not  pay  the  money  over  to  Corn  well.  Price  «&  Co.,  and  pay  the 
balance  to  plaintiff  after  the  accounts  were  paid.  Defendant  replied  that  he 
held  already  paid  the  whole  sum  to  them,  and  that  there  Wcis  nothing  coming 
to  plaintiff.  NovenO)er  27,  1882,  Cornwell,  Price  &  Co.  made  a  common-law 
ass.gnment  of  all  their  property  for  the  benefit  of  their  cretlitora;  Cornwell, 
Price  &  Co.  being  the  corporate  name  of  a  corporation  duly  organized  under 
the  laws  of  this  state.  December  14,  1882,  the  plaintiff  commenced  this  ac- 
tion in  oHnumpsit  against  the  defendant  by  summons,  and  afterwards  declar- 
ing on  the  common  counts  for  $15,000,  and  filing  a  bill  of  particulars  which 
delined  the  plaintiff's  ciiuse  of  action  to  be  for  moneys  received  by  defendant 
of  Cornell  us  Cornwell  for  the  use  and  benefitof  plaintiff,  and  interest  tliereon. 
Defendant  pleaded  the  general  issue.  The  case  involved  a  long  accounting, 
and  Wius,  by  consent,  referred  to  a  referee.  The  referee  made  and  -reported 
his  finding  of  facts  in  the  case,  and  also  his  conclusions  of  law  upon  the  same. 
Exceptions  were  taken  to  his  Qndings  of  law,  and  sustained  in  part  by  the  cir- 
cuit judge,  who  entered  a  judgment  for  plaintiff  of  $3,988.  The  defendant 
brings  error. 
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The  only  matter  in  controversy  between  the  parties  affected  by  the  action 
of  the  circuit  judge,  or  really  in-diapute  between  theiii,  regards  the  disposition 
of  10  prouiissory  notes,  amounting  to  $(),71{j.8(),  in  the  accounting  between 
them.  These  notes  were  given  under  the  following  circumstances,  as  found 
by  the  referee.  They  were  given  by  Corn  well,  Price  &  Co.  to  F.  A.  Black- 
mar  &  Co.  under  the  supposition,  at  the  date  of  each,  tliat  the  corporation  was 
indebted  to  F.  A.  Blackuiar  &  Co.,  and  received  under  the  same  idea.  When 
so  given  and  received  it  was  intended  by  all  parties  that  the  notes  sliould  be 
cliarged  against  F.  A.  lilackuiar  to  Co.  on  the  books  of  the  corporation,  and 
that,  as  eiich  became  due,  it  sliould  bo  paid  by  Cornwell,  Trice  &  Co.  The 
notes  were  so  chaiged  upon  the  books  before  the  payment  of  the  J$15,0U0  l)y 
tbe  defendant  to  Cornwell,  Price  &  Co.  The  notes  were  imlorsed  by  F.  A. 
Blackmar  «&  Co.  alter  receivinjf  them,  and  negotiated  to  third  persons,  who 
held  them  at  the  time  of  the  assignment.  The  corporation  failing  to  pay  them 
as  agreed  at  maturity,  the  plaintitt  took  them  up,  paying  the  face  of  them,  ex- 
cept in  the  case  of  six  of  them,  upon  which  he  paid  the  face  of  the  notes,  less 
tlie  dividend  paid  by  the  assignee  of  the  corporation  to  the  holders;  said  div- 
idends amounting  in  all  to  1^1,533.84.  The  plaintiff  claimed  before  tiie  ref- 
eree that  iis  these  notes  were  charged  against  F.  A.  Blackmar  &  Go.  and 
Cornwell,  Price  &  Co.,  and  Cornwell,  Price  &  Co.  had  not  paid  them  at  ma- 
turity, and  his  Arm  Inul  to  tiike  them  up,  and  received  no  benefit  from  them 
in  the  accounting,  they  snould  be  also  credited  to  F.  A.  Blackmar  &  Co.,  leiiv- 
ing  the  accounts  standing  as  if  the  notes  had  never  been  made.  The  referee 
refused  to  do  this,  an<i  found,  as  a  conclusion  of  law,  that  there  was  nothing 
due  tlie  plaintiff.  The  circuit  judge,  upon  hearing  the  exceptions,  took  a 
different  view,  and  allowed  the«re<lit  of  these  notes  to  plaintiff. 

There  was  another  note  of  8620.51  given  and  received  under  the  same  cir- 
cumstances as  the  10  which  plaintiff  also  claimeil  should  have  been  creditel, 
which  was  not  allowed  by  the  referee.  It  is  not  clear  from  tlie  record,  except 
the  amount  of  judgment,  what  action  the  circuit  judge  took  in  relation  to 
this  note,  but  we  see  no  reason  why  it  should  not  have  been  credited  to  plain- 
tiff with  the  others. 

It  iscla.med  by  counsel  for  defendant  that  plaintiff  could  not  be  credited 
with  these  notes  in  this  action  because  he  did  not  take  any  of  them  up  until 
after  commencement  of  suit;  but  it  must  be  remembered  that  these  notes 
were  not  proper  charges  against  F.  A.  Blackmar  &  Co.  until  paid  by  Corn- 
well,  Price  &  Co.;  that  plaintiff,  when  attempting  to  adjust  the  accounts  on 
the  books  wit!)  defendant,  insisted  that  his  firm  should  not  be  charged  witli 
them:  that  whether  the  notes  were  still,  at  the  time  this  agreement  was 
made,  In  the  hands  of  F.  A.  Blackmar  &  Co.,  or  had  been  negotiated  by  them 
as  indorsei-s,  to  allow  them  to  stiind  charged  in  favor  of  Cornwell,  Price  & 
Co.,  without  a  corresponding  credit  to  F.  A.  Blackmar  &  Co.,  would  be  sim- 
ply putting  the  amount  of  them  into  tlie  pocket  of  the  corporation  without 
any  benellt  to  Blackmar  &  Co.,  which  was  not  evidently  the  intention  of  any 
of  the  parties  when  they  were  issued  by  the  corporation  and  received  by 
plaintifl's  tfrm. 

The  referee  found  the  whole  credits  of  Cornwell,  Price  & 
Co.  agsiinst  F.  A.  Blackmar  and  F.  A.  Blackmar  &  Co. 
to  be  the  sum  of       -----  -    $95,576  26 

.  The  cliarge  of  Blackmar  and  Blackmar  &  Co.  allowed  by 

him  against  Cornwell,  P.  &  Co.,  ...  76,587  96 

Leaving  balance  due  C,  P.  &  Co.,     ...  -    §18,99130 

Applying  the 15,000  00 

Left  still  a  debt  of 9  3,991  30 
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The  circuit  judge  found  a  balance  in  favor  of  tlie  plaintiff  of  63,348.07, 
and  adding  interest  from  November  19,  1883,  to  date  of  judgment,  August 
11,  18S5,  niaile  tlie  sura  of  $3,988. 

It  is  evident  from  tlus  finding  that  he  allowed  the  plaintiff,  in  addition  to 
the  10  notes,  the  note  of  $j20.51  heretofore  spoken  of,  as  follows: 

Cornwpll,  Price*  Co.  ere lits,  -  -  -  -    $95,576  26 

Blackmar,  and  F.  A.  B.  &  Co.,    ....  76.587  96 

Balance, $18,991  30 

Deduct  10  notes, 6,718  86 

Balance. -    $12,272  44 

Deduct  note.  •••.-.  620  51 


$11,651  93 
Credit  F.  A.  B., 15,000  00 


Balance  in  favor  plaintiff,     ...  -  $  3,348  07 

We  think  this  correct  under  the  finding  of  facts  by  the  referee,  excepting 
that  inasmuch  as  the  plaintiff  has  had  the  benefit  of  the  dividend  paid  upon 
six  of  these  notes  by  the  assignee  of  Cornwell,  Price  &  Co.,  the  defendant 
slionhl  be  allowed  a  credit  of  the  amount  of  the  same,  to-wit,  $1,533.84,  leav- 
ing to  plaintiff  the  sum  of  $1,814.23,  with  interest  from  November  19,  1882, 
to  date.  Judgment  will  therefore  be  entered  in  this  court  in  favor  of  the 
plainlifT.  and  against  the  defendant,  for  the  sum  of  $2,189.91,  with  costs  of 
the  court  below  to  plaintiff,  and  costs  of  this  court  to  defendant. 

(The  other  justices  concurred.) 


CiLLEY  and  others  v.  Van  Patten. 

Filed  November  4,  1885. 

L  Plk  vmKO — AcTTOx  by  Assionee— MicuraAW  Statute. 

While  umler  the  present  statute  an  assignee  may  sue  in  his  own  name,  yet  h% 
nuist  still  allege  in  his  declaration  an  assignmeut,  aud  prove  the  same  upon  the  trial, 
to  entitle  iilni  to  recover. 
2.  Skt-Opp— Partnership  Account. 

Evidence  offered  to  prove  certain  items  of  ofiset  hdd  improperly  ezdadcd. 

Error  to  Ottawa. 

Oenrga  A.  Farr,  for  plaintiffs.     C.  C,  ffowell,  for  defendant. 

SiiKUWOOD,  J.  This  suit  was  commenced  in  justice's  court.  The  declara- 
tion contained  a  special  count,  wherein  the  plaintiffs  alleged  a  ftiilure  of  the 
defendant  to  perform  a  cert^iin  contract,  by  the  terms  of  which  the  defend- 
ant, who  w;us  owner  of  a  vessel  running  between  various  ports  on  Lake  Mich- 
igan, agreed  to  carry  for  plaintiffs  a  cargo  of  woo.l  when  requested  from  Port 
Sheldon  to  the  city  of  Ilacine,  in  the  stite  of  WLsconsin,  in  the  month  of  Au- 
gu.st,  18S0,  and  in  consequence  of  the  failure  so  to  do,  after  request  made,  the 
plaintiff's  property  bsciime  wholly  lost  and  destroyed.  The  common  counts 
in  assumpsit  were  added.  The  defendant  pleaded  the  general  i.ssue,  and  gave 
notice  of  set-off  in  th3  snm  of  8-300.  No  bill  of  items  on  either  side  wiis  filed 
or  demanded.  The  plaintiffs  obtained  judgment  before  the  justice  for  ^00. 
The  defendant  appealed  to  the  circuit  court,  when  the  cause  was  again  tried, 
iviih  the  same  result  as  before  the  justice;  and  the  case  comes  into  this 
court  on  error. 
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On  the  trial  the  phiintifTs  seem  to  have  abandoned  the  special  count,  and 
sougiit  to  make  tlieir  ciise  under  the  common  counts.  The  plaintiil  Hatch 
WHS  permitted  to  testify  tliat  he,  iis  an  individual,  worked  for  defendant^ 
in  tlie  summer  of  1878,  G7  days,  and  tliat  it  wjis  worth  82  per  day.  Phiin- 
tiff  Cilley  also  gave  evidence  showing  tliat  he  individually  p3rformed  serv- 
ices for  tlie  defendant  amounting  to  *179.  Plaintiffs  both  testilled,  under  ob- 
jection and  exception,  that  each  had  assigned  to  tlie  otlier  an  interest  in  and 
to  tlieir  several  accounts  for  tJie  sole  purpose  of  this  joint  action,  and  for  no 
other  consideration,  wliich  said  assignments  were  received  in  evidence.  There 
are  no  avermants  in  the  declaration,  or  notice  in  any  manner  to  the  defend- 
ant, that  an  assigned  account  or  claim  of  any  description  would  come  in  ques- 
tion in  tills  suit. 

In  tlie  csise  of  Blacktmod  v.  Broinn,  32  ^lich.  107,  Mr.  Justice  Marston 
uses  tills  language,  citing  Draper  v.  Fletcher,  26  Mich.  154,  in  approval:  "Pre- 
vious to  the  passage  of  our  statute  authorizing  the  assignee  of  certain  choses 
iiX  action  not  negotiable  to  sue  and  recover  the  same  in  his  own  name,  the 
assignee  would  have  luul  to  sue  in  the  name  of  the  nominal  for  the  use  of  the 
reid  owner.  AV^hile  at  the  present,  under  that  statute,  the  iissignee  may  sue 
in  his  own  name,  yet  Tie  must  still  allege  in  his  declaration  an  assiunnient^ 
and  prove  the  same  upon  the  trial,  to  entitle  him  to  recover.**  See,  also,  Rose 
V.  jQckami,  40  Mich.  34.  We  think  the  rule  stated  is  a  reasonable  one,  and 
often  has  the  effect  to  prevent  stirprisp,  as  in  the  present  case.  This  evidence 
was  not  iulmissible  under  the  plaintiff^s  declaration. 

The  defendant's  counsel,  under  his  notice  of  set-off,  offered  to  prove  that 
during  the  years  1878, 1879,  and  1880,  Van  Patten  &  Hatch  were  paitnera  to- 
gether in  the  lumber  business  at  Port  Sheldon,  and  during  1878  the  business 
did  not  pay  current  expenses,  and  debts  were  pressing  the  firm.  Mr.  Hatch 
had  no  money  or  property  with  which  to  pay  or  meet  these  firm  obligations, 
and  he  then  and  there  agreed  wilh  and  promised  Mr.  Van  Patten  that  if  he 
would  paythesefirm  debtsfrom  hisown  private  funds  that  he(Hatch)  would 
repay  to  Van  Patten  one-half  of  the  amount  of  the  debts  so  paid  by  him,  with 
interest  at  7  per  cent,  per  annum;  that  under  such  an  arrangement  Mr.  Van 
Patten  then  paid  S335  of  linn  obligations,  and  thus  enabled  the  business  to 
proceed.  These  facts  defendant  was  not  permitted  to  show  as  an  offset  to 
Mr.  Hatch's  claim  for  his  individual  services. 

This  Wiis  error.  The  testimony  was  excluded,  as  appeara  by  the  record,  on 
the  ground  that  it  wjis  partnership  matter,  and  that  a  suit  between  Van  Pat- 
ten and  Hatch  was  then  pending  in  chancery  for  a  partnei*ship  accounting. 
These  grounds  are  untenable  under  the  rulings  of  this  court.  The  judgment 
must  be  reversed,  and  a  new  trial  granted. 

(The  other  justices  concurred. ) 


Curtis  tJ.  Norton. 

Filed  November  4.  1885. 

TKcnoR  AXT>  Vext>ke— Sat.e  op  AriLii—RiaifT  to  Watkr— TT«r  of  Pam. 

I'rcTstiiiiptivcly  ilic  .'^alu  iifa  in  ill  uii<l  ]H>\ver  will  include  the  actual  appurtenances, 
as  between  the  itartic^,  if  nut  aa  to  strangers. 

Appeal  from  Cass. 

O.  W,  Coolidfje^  for  complainant,    F.  J,  AtfnfiJl,  for  appellant. 

Campbell,  J.  Complainant  is  owner  of  a  mill  at  Pokagon,  in  Cass  county, 
the  title  to  which  is  traced  through  mortsfa;<e  forclosures  back  to  defendant, 
who  ownwl  it  in  18  )9.  In  that  year,  and  bi'fore  he  mortgaged  to  Mr.  Paine, 
complainant's  grantor,  defendant  placed  his  dam  on  a  piece  of  land  which  is 
not  included  in  the  mill  lands  as  spejiUcally  described,  and  this  dam  and  the 
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rnce  connected  with  it  furnished  the  water  to  the  mill.  Complainant  bought 
in  iS6'6  wiien  defenilmt  Wiis  in  possession.  After  defendant  went  out,  he 
let  out  the  water  from  liis  dam,  and  tlie  bill  in  this  ciise  was  filed  to  enjoin 
hihi  against  meddling  with  it  to  compIainant^s  detriment.  The  court  below 
granted  tlie  relief  prayed,  and  defendaht  appealed. 

The  case  comai  up  in  an  unsatisfactory  siiape,  with  nothing  in  the  printed 
record  from  wliich  we  can  understand  tlie  precise  positions  of  the  premises 
in  question  and  those  near  by.  But  enough  appears  to  show  that  defendant 
is  interlering  with  the  only  supply  which  was  adequate  for  the  mill,  and  con- 
nected with  it.  Presumptively,  the  sale  of  a  mill  and  power  will  include  the 
actual  appurtenances,  as  between  the  parties,  if  not  iis  to  strangers  We  see 
noUi.ng  in  the  case  «is  printed  to  satisfy  us  that  the  circuit  judge,  whose  fa- 
miliarity w.th  the  neighborhood  probably  accounts  for  the  omission  to  furnish 
maps  and  plans  to  us,  who  are  not  familiar  with  it,  did  not  come  to  a  correct 
conclu.siun  on  the  facts  and  law  of  the  case.  It  is  not  Lkely  that  any  one 
uudei stood  that  complainant  wjis  buying  a  practically  useless  mill,  or  one 
whi';h  could  not  be  run  without  a  new  race  and  dam. 

We  think  the  decree  should  be  affirmed,  with  costs. 

(The  other  justices  concurred.) 


RicnMOXD  and  another  v.  Atkinson. 
Filed  November  4,  1885. 

1.  Action  for  Labor  akd  Material— Evidbncx. 

In  an  action  to  recover  for  labor  and  material  in  repairing  a  hoa^e,  it  la  error  te 
allow  one  of  the  ]»laintiffs,  who  has  no  knowledge  wliatever  except  what  his  fore- 
man reported,  to  testify  as  to  the  correctness  of  the  bill  of  particulars. 

2.  Samk— View  by  Jury. 

It  is  di:»cretionary  with  the  trial  court  whether  or  not  it  will  allow  the  Jury  te 
view  i>reniiiied  and  inspect  the  work  to  recover  for  which  suit  is  brought 

Error  to  Wayne. 

George  W.  Bates,  for  plaintifTs.     Atkinson  d:  Atkinson,  for  defendant. 

MoiisK,  C.  J.  Plaintiffs  brought  suit  against  defendant,  declaring  on  the 
comuion  counts,  and  tiling  a  bill  of  particulars  charging  defendant  with 
various  mater.als,  and  labor  of  men,  in  enlarging  and  repairing  a  iiouse. 
Defendant  pleaded  the  general  issue,  with  notice  that  under  such  issue  he 
would  prove  that  the  workmanship  was  poor,  and  the  materials  used  of  an  in- 
ferior quality,  and  rlaiming  damages  in  recoupment. 

One  of  the  plaintiffs  (Richmond)  testified  that  he  kept  the  books  of  the  plain- 
tiffs, and  put  upon  them  such  items  of  hibor  and  materials  as  were  reported  to 
him  by  his  men;  tliat  personally  he  knew  nothing  of  the  items  charged,  except 
that  he  was  on  the  job  once  a  week  to  get  the  men's  time.  The  folio  wing  ques- 
tion was  asked  the  witness  in  relation  to  the  bill  of  particulars  Qnetftion. 
"How  about  the  time?"  Under  objection  he  answered;  "It  was  correct,  as 
given  by  my  foreman."  It  does  n«>t  appear  who  the  foreman  was.  No  tes- 
timony wjw  given  by  the  plaintiffs  or  offered,  except  that  of  the  witness  and 
the  plaintiff  Harris,  who  gave  evidence  that  he  knew  nothing  of  the  time 
except  what  the  men  reported  to  liim.  No  excuse  whatever  was  given  for 
the  absence  of  the  foreman  on  the  trial,  or  any  reason  why  his  testimony,  or 
that  of  the  men  who  worked  on  the  job,  could  not  be  procured.  As  quite  a 
large  portion  of  the  judgment  against  defendant  was  for  the  labor  of  these 
men,  of  whiidi  these  two  witnesses  knew  nothing  but  hearsay,  the  lUlowanoe 
of  this  questi(m  and  answer  was  error.  The  plaintiffs  ought  to  have  been 
able  to  furnish  better  proof  than  this  of  the  labor  items.  Richmond  also  tes- 
tified under  objection  that  the  cliarges  for  work  and  materials  upon  the  bill  of 
particulara  were  the  prices  they  charged  other  people.    There  was  also  error 
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in  this.  No  testimony  was  given  as  to  what  the  work  was  reasonably  worth, 
and  the  fiict  that  plaintiff  cliarged  defendant  the  same  its  lie  did  others  has 
no  tendency  to  prove  tlie  same.  Harris,  wlien  on  the  stand,  testified  that  ha 
was  the  purchaser  of  all  the  materials,  but  coidd  not  testify  as  to  tlie  amount 
of  work  except  as  it  was  reported  to  him  by  the  men  at  the.  time.  He  testi- 
fied tliat  the  items  on  the  bill  of  particulars  did  not  refresh  his  memory  as  to 
those  items,  which  he  could  not  testify  to  without  it,  yet  he  was  permitted, 
under  objection  of  defendant*s  counsel,  to  answer  the  folio  wing  quest  ion:  "I 
ask  you  to  state  whether  the  bill  of  particulars  is  not  a  correct  statement  of 
you raccouHt  against  Mr.  Atkinson."  Answer.  "It  is."  This  was  also  error. 
He  could  not  be  allowed  to  swear  at  wholesale  to  a  bill  of  items  being  a  cor- 
rect statement,  when  he  had  admitted  that  he  had  no  personal  knowledge  of 
apoKion  of  them. 

In  Uudnntt  v.  Comstock,  50  Mich.  601,  S.  C.  16  N.  W.  Rep.  157,  and  Cam- 
erofii  V.  Blackinan,  89  Mich.  108,  the  witnesses  were  allowed  to  refer  to  and 
read  items  in  a  bill  of  particular  beciiuse  they  test  lied  to  a  complete  recol- 
lection and  knowledge  of  the  facts  when  their  memories  were  refreshed  by  the 
items.  And  in  Cool  v.  8nover,  88  Mich.  563,  the  witness  testified  th.it  the 
bill  was  a  correct  list  of  the  articles  ))erson ally  sold  by  him  to  the  defendant. 
In  these  cases  the  evidence  was  proper,  but  here  the  witness  was  allowed  to 
swear  that  the  bill  jis  a  whole  was  a  correct  statement,  when  he  confessedly 
had  no  knowledge  whatever  except  hearsay  of  the  labor  items,  and  lookingal 
the  bill  could  and  did  in  no  manner  aid  him  in  his  memory  or  knowledge  of 
the  time  charged  for  work  therein. 

As  regards  the  exhibition  of  the  model  upon  the  trial,  by  means  of  which 
the  plaintiff  Harris  undertook  to  show  that  he  could  not  properly  bridge  th« 
joist,  we  think  no  error  Wcis  couimitted  in  allowing  the  use  of  it  to  illustrate 
the  situation  to  the  jury.  The  defendant  denietl  the  correctness  of  the  moJel, 
but  Harris  testified  that  it  was  a  correct  re})re8entation  as  to  the  distance  and 
dimensions  of  the  tloor  that  was  actually  put  in,  and  it  was  for  the  jury  to 
settle  that  question.  Nor  do  we  think  the  court  erred  in  refusing  to  allow 
the  jury  to  visit  the  premises  and  inspect  the  work.  The  statute  make.(t  it 
discretionary  with  the  trial  judge,  and  we  do  not  think  the  discretion  was 
abnsed. 

For  the  errors  above  noted  the  judgment  of  the  court  below  must  l>e  re- 
versed, with  costs  of  this  court,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Township  op  Hamtramck  v.  Wayne  Co.  Tbeasuree. 

Township  of  Springwells  v.  Wayne  Co.  Tkeasureil 

Filed  November  4,  1885. 

TowwniP— Annexation  to  City— RionT  to  License  Monet  Taid  by  Liquor  DRALEBt. 
LIqaor  dealers*  licenses  are  due  and  payable  on  the  fimt  Monday  in  May,  and 
when  portions  of  a  township  are  aller  that  date  annexed  to  a  city,  such  license 
money,  when  collected,  must  be  paid  over  to  the  township  and  not  tu  tlie  city. 

<3ertain  portions  of  the  townships  of  Hamtramck  and  Springwells  were  an- 
nexed to  the  city  of  Detroit  by  act  of  1885,  approved  May  26th,  and  tak- 
ing immediate  effect.  At  that  date  there  were  sundry  liquor-dealers  in  the 
annexed  districts  whose  liquor  taxes  were  then  due,  but  respondent  denies 
that  they  had  yet  been  paid.  Such  taxes  are  required  by  How.  St.  §  1283,  to 
be  paid  to  the  tretisurer  of  the  county;  and  by  section  1288  that  officer  is  to 
pay  tlie  amounts  so  received  to  the  treasurer  of  the  "township,  village,  or 
city"  from  which  they  were  ctdlected.  When  the  taxes  due  from  the  annexed 
districts  before  annexation  were  actually  p<ud  in,  these  districts  were  alreadj 
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annexed,  and  belonged  to  the  city;  and  when  the  township  treasurers  de- 
manded their  proportion  of  the  moneys  collected,  the  county  trejisurer  refused 
to  pay  it  to  them  on  the  ground  tliat  it  belonged  to  the  city.  The  townships 
then  sued  out  the  writ  of  mandamus  to  compel  the  county  treasurer  to  pay  as 
demanded. 

Edwin  F,  Conely,  for  relators.    Henry  if.  Dxiffifildt  for  respondent. 

Per  Curiam.  Under  the  stiitutes  the  tax  from  every  liquor-dealer  then  in 
business  is  payable  in  tidvance  to  the  county  treasurer  on  the  first  Monday  in 
May,  and  must  by  that  treasurer  be  paid  over  to  the  local  treasurer.  The 
only  question  before  us  is  wliether  this  money  belongs  to  the  township  in 
which  it  ought  to  have  been  paid  in  May,  or  whether  the  subsequent  annexa- 
tion of  a  part  of  the  township,  bringing  the  dealer  within  the  city  of  Detroit, 
entitled  that  city  to  all  liquor  taxes  not  then  collected,  although  previously  due 
to  the  townships.  In  our  opinion  the  right  became  vested  in  the  townships 
to  have  this  money  on  the  first  Monday  of  May,  and  it  Wiisthen  a  fund  which 
wjis  their  property.  Detaching  part  of  a  township  does  not  affect  the  owner- 
ship of  anylhing  but  lands.  All  debts  or  rights  incorporeal  continue  to  be 
owned  by  the  township,  unless  provision  is  made  by  law  to  the  contrary.  The 
provision  that  the  taxes  are  to  be  paid  over  to  the  townships  from  which  they 
were  collected  does  not  refer  to  the  locality  of  the  dealer  when  paid,. so  much 
as  to  the  place  where  he  dealt  when  the  tax  bacame  due.  Ills  liability  is  not 
destroyed  by  subsequent  change  of  place  or  jurisdiction.  His  obligation,  when 
once  fixed,  remains  in  force  in  favor  of  the  original  payee. 

The  mandamus  must  issue  in  each  case,  as  prayed. 


Putnam  and  others  tj.  City  of  Grand  Hapids. 
Filed  November  4, 1885. 

1.  MuKTCiPAL  Corporations  —  Charter  of  Grand  Hapids,  MicnioAN  —  Contract  to 

Lkhit  City  for  Fivk  Years  witu  Electricity. 

The  city  of  Graiul  Ka^ids  has  no  authority  to  enter  into  a  contract  with  an  elee- 
tric-llKht  coiiiitany  to  have  25  towers  put  up  in  various  places,  and  electric  lights 
furnished  for  hve  years  at  a  rate  stipulated,  at  the  end  of  whicli  time  all  uf  the  fixed 
pro])erty  is  to  belong  to  the  city,  it  desired. 

2.  Same — Right  of  Tax-Payees  to  Injunction. 

Tax-i»aycrs  may  ai>ply  to  a  court  of  ecjuity  for  an  injunction  to  restrain  a  munic- 
ipal corporation  from  carrying  out  on  illegal  contract  that  would  imx>ose  additional 
taxation  upon  them. 

Appeal  from  superior  court  of  Grand  Rapids. 

Smiley  c6  Earle,  for  complainants.  /.  W.  Hansom  and  Blair^  Kingsley  c& 
JBilelnhauSf  for  appel hints. 

Campbell,  J.  The  complainants,  who  are  tax-payers  in  Grand  Rapids,  filed 
their  bill  to  prevent  the  execution  of  a  contract  whereby  the  city  wjis  to  make 
an  arrangement  with  the  eUctric-light  company  to  have  25  towera  put  up  in 
various  places,  and  electric  lights  furnished  for  five  years,  in  the  times  and 
manner  specified,  at  $20,000  a  year,  at  the  end  of  which  period  all  the  fixed 
property  was  to  belonj?  to  the  city,  if  dasired.  The  resolutions  which  author- 
ized this  were  returned  unapjiroved  by  the  mayor  to  the  common  council,  and 
passed  over  his  veto,  which  was  put  on  the  ground  of  iuip<)iicy  in  milking 
what  he  considered  an  experiment.  It  is  not  claimed  that  there  is  anything 
Illegal  in  the  amount  of  the  appropriation,  if  otherwise  lawful.  The  chief 
ground  of  objection  is  the  creation  of  an  undertaking  extending  over  more  than 
one  year.  The  injunction  was  granted.  A  preliminary  objection  wjis  maile 
by  defendants,  on  the  ground  that  complainants  could  not  be  allowed  as  pri- 
vate citizens  to  interfere  with  a  matter  of  public  concern.  There  are  certainly 
many  cases  in  which  they  could  not  legally  represent  tlie  public,  and  could 
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bAve  no  private  footing  as  complainants.  But  in  tlie  present  case  they  appear 
as  owners  of  taxable  property,  em'Ii  of  whose  burileiis  will  probably  exceed 
the  aurn  required  to  give  equity  jurisdicliou,  if  the  contract  sUuids. 

This  private  grievance  hcia  been  heretofore  consiilered  sulHcient  to  authorize 
them  to  interfere  on  their  own  account,  ami  wliile  their  grievance  is  not 
joint,  it  is  a  common  one,  for  tlie  redress  of  winch,  if  gnintiible  at  all.  tliere 
is  no  serious  objection  to  tlieir  malting  common  csiuse.  Tiieir  allegations  of 
the  amount  of  their  respective  InlereKts  are  not  controverted,  and  bring 
them  witldn  the  statute.  Some  part  of  tlie  bill  is  taken  up  with  complaints 
of  tlie  impropriety  of  tlie  arrangement  jiroposed,  and  various  oljjections  are 
I>ointed  out.  These  considerations  have  notlnng  to  do  with  the  h'gai  aspect 
of  the  case.  The  question  before  us  is  one  of  power  and  not  of  wisdom,  and 
we  are  bound  to  decide  it  on  strictly  legal  grounds.  If  the  charter  would 
be  violatetl  by  the  proposed  contract,  the  illegality  involves  such  a  grievance 
as  may  be  dealt  with  in  a  court  of  equity,  and  the  injunction  must  stand.  If 
not,  then  the  bill  cannot  l>e  maintstined. 

Counsel  for  complainant  did  not  on  the  argument  d'nrell  much  upon  such 
parts  of  the  ciise  as  rest  on  assertions  of  the  impropriety  of  the  contract 
as  unwarranted  by  the  true  policy  of  the  city.  It  is  tUleged  to  be  more  ex- 
pensive than  other  modes  of  lighting  the  city,  and  in  otiier  ways  impolitic 
and  not  desirable.  But  we  llnd  no  charges  of  dishonest  or  fraudulent  con- 
duct. There  luis  been  an  idea  in  some  places,  i\a  ai^parent  from  reported 
cases,  that  courts  of  equity  can  always  stand  between  citizens  and  municipal 
authorities,  to  shield  them  from  abuses  and  extravagant  action.  This  is  not  one 
of  the  functions  of  courts.  It  is  one  of  the  incidents  of  popular  government 
that  the  people  must  bear  the  consequences  of  the  mistakes  of  their  represent- 
atives. No  court  can  save  them  from  this  experience.  It  is  one  of  the 
means  of  teaching  the  necessity  of  choosing  proper  servants,  and  being  vigi- 
lant to  obtain  reform  from  abuses.  The  discretion  which  is  necessarily  vested 
in  public  functionaries  cannot  be  reviewed  by  any  one  else.  If  they  go  beyond 
the  range  of  the  discretion  given  them,  and  mischief  happens  or  is  likely  to 
happen,  a  case  arises  for  the  Interference  of  judicial  autliority  to  keep  them 
within  the  lines  bounding  their  agency.  But  their  mistakes  witlun  those 
lines  are  beyond  legiU  redress.  Wiiether  the  present  case  authorizes  it  de- 
pends upon  the  effect  of  the  city  charter. 

Although  our  legislation  on  municipal  subjects  has  been  unstable,  yet  every 
city  charier  is  enacted  and  intendeil  for  permanence,  and  in  view  of  both  ex- 
tended bounds  and  growing  population.  It  usually  leaves  a  wide  range  of 
discretion  in  the  choice  of  ways  and  moans  of  promoting  public  as  well  as 
private  convenience.  It  does  nut  require  the  community  to  bo  deprived  of 
the  comfort  and  convenience  of  new  inventions  and  improvements,  and  it 
usually  does  not  restrict  it  to  any  fixed  ways.  There  have  been  many  changes 
in  methods  of  paving,  lighting,  building,  and  furnishing  water  supplies,  and 
other  neetls  of  civilization.  Many  of  these  changes  are  experimental,  and 
they  are  not  all  useful.  ]Jut,  such  as  they  are,  they  are  made  because  they 
commend  themselves  to  public  confidence,  oraresupfiosed  to  do  so,  and  unless 
restricted  by  some  legal  provision  a  large  choice  is  given  to  the  corporation. 
The  present  controversy  relates  to  a  new  method  of  lighting  which  has  been 
allowed  by  the  legislature  to  be  managed  by  corporations,  and  to  have  rights 
of  occupancy  in  streets  and  other  places,  to  place  its  lights  and  the  apparatus 
for  furnishing  them  the  means  of  illumination  by  the  necessary  wires  and 
fixtures.  How.  St.  §  4191.  The  law  lisis  placed  it  on  as  favorable  a  footing 
as  gas  or  oil  lighting,  and  permitted  the  companies  to  contract  with  cities  for 
easements  and  for  public  lighting. 

It  is  not  claimed  that  the  city  of  Grand  Kapids  cannot  contract  on  some 
terms  for  electric  lighting.  The  only  claim  tangibly  presented  by  the  bill  is 
whether  it  can  be  done  for  more  than  oue  year,  and  whether  it  can  be  done 
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without  giving  the  management  of  the  public  lights  to  public  ofiScers.     Th« 
provisions  of  tlie  churter  in  regard  to  the  latter  branch  of  the  subject  are 
found  in  subdivisions  25  and  36  of  the  tenth  section  of  title  3,  and  section  11 
of  tlie  s:iuie  Ulle.     These,  so  far  as  they  relate  to  this  matter,  are  as  follows: 
^'Tivtuty-Jifth,  To  regulate  tlie  lighting  of  the  streets  and  alleys,  and  the  pro- 
tection a!ul  safety  of  the  public  lamps,  and  to  employ  a  suitable  person  to 
superintend  the  same,  to  prescribe  his  duties,  and  fix  tlie  compensation  ibei-e- 
for.     'rhlrty-Hixth,  To  provide  for  and  regulate  the  ligliting  of  public  lamps, 
and  tlie  ereoliou  of  lamps  and  lamp-posts,  and  suitable  h itching-posts;  to  pro- 
hibit all  practices,  amusements,  and  doings  in  said  streets  having  a  tendency 
to  Iriyliten  teams  and  lioi-ses,  or  dangerous  to  life  and  property;  to  remove, 
or  cause  to  be  removed,  therefrom  all  wells,  structures  that  may  be  liable  to 
fall  therein,  so  as  to  endanger  life  or  propin-ty."     Sec.  11.  "The  common 
council  may,  by  ordinance  or  otlierwise,  ascertain,  establish,  and  settle  the 
boundaries  of  all  streets  and  alleys  in  said  city,  and  prevent  and  remove  ail 
incumbrances  and  encroachments  thereon,  and  exercise  all  other  powers  con- 
ferred upon  them  by  this  act  in  relation  to  highways,  common  or  other  schools, 
tlie  prevention  of  llres,  the  levying  of  tiixes,  the  supplying  of  the  city  with 
gas  and  water,  and  all  other  subjects  of  municipal  regulation  not  herein  ex- 
pressly provided." 

It  is  ditficult  to  see  how  any  of  these  provisions  can  be  lield  to  confine  the 
city  to  such  methods  of  lighting  as  would  require  the  lighting  appanitus  to 
])e  run  by  the  city  in  whole  or  in  part.  There  is  nothing  in  either  gas  or 
electric  lighting  which  would  prevent  putting  some  one  in  supervision  of  the 
matter  so  far  as  to  see  that  the  lighting  is  not  neglected,  and  the  apparatus 
is  not  injured.  The  functions  of  any  city  servant  in  looking  after  the  mere 
lighting  and  extinguishment  of  g*<is  would  not  be  very  important  in  them- 
selves as  compared  with  the  supply  of  gas.  But  it  is  manifest  that  these  pro- 
visions are  not  intended  to  exhaust  the  subjects  they  refer  to,  or  to  be  im- 
perative. If  they  should  be  so  construed,  there  are  many  matters  of  daily 
necessity  entirely  omitted.  Even  gas  is  only  referred  to  by  a  subsequent 
section,  (11,)  which  is  not  to  be  regarded  as  repugnant,  but  which,  if  omitted, 
would,  on  such  a  theory  of  construction,  confine  the  city  to  the  use  of  lamps 
instead. 

If  there  is  any  power  to  employ  electric  lighting, — and  there  can  be  no  doubt 
of  this,  especiafly  in  view  of  the  subsequent  statute  of  1881,  which  expi*essly 
requires  c.ties  to  allow  that  light  to  be  introduced,  and  permits  its  use  for 
public  lighting, — ^then  it  must  be  received  in  conformity  with  its  nature,  which 
go  far  at  least  requires  the  power  which  supplies  electricity  to  be  transmitted 
to  many  lights  from  one  or  more  central  stations,  as  gjis  is  furnished.  The 
statute  contemplates  that  the  companies  may  do  this,  and  tluit  cities  may  pre- 
fer it  to  erecting  their  own  works.  It  would  require  a  much  larger  inferen- 
tial power  under  this  charter  to  establish  their  own  supply  than  to  avail  them- 
selves of  the  supply  at  hand.  No  city  could  be  administered  upon  the  merely 
expressed  powers  of  its  charter  without  the  aid  of  some  impliciitions.  Tlie 
only  power  expressly  given  to  the  city  of  Detroit  to  light  its  streets  is  in  the 
single  clause,  "to  provide  for  and  regulate  the  lighting  of  the  said  avenues, 
streets,  and  public  places,  and  the  erection  of  lamps  and  lamp-posts  therein." 
Chapter  7,  §  117.     But  in  Attorney  General  v.  City  of  Detroit,  20  N.  W.  Kep. 

894,  S.  C.  54  Midi. ,  where  the  representative  of  the  state  filed  a  hill  to 

prevent  the  completion  of  a  contract  for  electric  lighting,  it  wjis  not  suggested 
that  the  city  was  exceeding  its  chartered  powers  in  this  respect,  which  would 
have  been  a  good  ground  of  comphiint,  but  only  that  there  was  some  technical 
irregularity,  which,  in  the  opinion  of  the  court,  did  not  concern  the  state  at 
large,  and  could  not  be  complained  of  by  the  attorney  general.  But  the  ques- 
tion, how  far  a  contract  would  be  valid,  extending  over  several  years  and  re- 
quiring annual  p<iyments,  is  a  more  serious  one.    The  authorities  cited  on 
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tile  argument  do  not  favor  the  idea  that  there  can  be  no  such  general  power, 
but  they  place  the  inability  where  it  eXiSts,  upon  charter  provisions.  If,  liow- 
ever,  tliere  is  any  cliarter  provision  restraining  such  contracts,  it  must  be 
enforced. 

The  fact  that  taxes  must  be  raised  annually  and  upon  annual  estimates  is 
not  of  itself  any  objection,  for  that  is  usual  everywhere,  and  such  estimates 
often  include  liabilities  for  salaries,  interest,  and  other  charges  which  must 
"be  met,  whether  willingly  or  not,  and  for  which  the  municipal  body  must  pro- 
vide. But  it  is  not  uncommon  to  contine  cities  in  their  current  expenditures 
to  current  receipts,  and  to  prevent  the  cre;ition  of  future  liabilities  for  pur- 
poses that  may  not  seem  wise  in  the  future,  however  prudent  they  may  seem 
in  the  present.  Section  20  of  title  5  of  the  charter  of  Grand  Kapids  is  21s 
follows:  "It  shall  not  be  lawful  for  the  common  council  (except  as  herein 
otherwise  provided)  to  borrow  money  or  authorize  the  creation  of  any  liabil- 
ity or  indebtedness  against  said  city  in  any  one  year,  exceeding  in  the  aggre- 
gate the  amount  which  by  this  act  may  be  raised  by  tiix  for  sucli  year,  and  in 
case  any  sum  or  suras  of  money  shall  be  borrowed  by  s^iid  common  council 
in  any  one  year,  or  the  said  common  council  or  any  officer  thereof  shaitl  enter 
into  any  contracts  for  the  payment  of  money  binding  upon  said  c.ty,  the  same 
shall  be  paid  out  of  tiie  sums  raised  by  U\\  for  such  year,  if  the  payment 
thereof  is  not  otherwise  provided,  and  all  sums  of  money  borrowed  by  said 
city  shall  be  applied  to  the  purposes  for  which  the  same  was  borrowed,  and 
for  no  other  purpose  whatsoever;  but  nothing  in  this  act  coiitaineil  shall  l>e 
construed  to  prohibit  said  common  council  from  making  assessments  and 
levying  and  collecting  taxes  for  the  purpose  of  local  improvements.*' 

Aside  from  borrowing  money  on  time  and  making  local  improvements,  it 
is  difficult  to  see  what  contracts  can  often  be  required  by  a  city  that  do  not 
relate  to  its  ordinary  business  and  liabilities.  And  it  seems  to  us  that  the 
f^iir  me^ining  of  section  20  will  not  permit  the  creation  of  future  responsi- 
bility for  annual  current  expenses.  The  section  seems  plainly  designed  to 
express,  although  somewhat  clumsily,  the  idea  that  contracts  not  otherwise 
provided  for  must  contemplate  fullillment  and  payment  by  means  raised  the 
same  year.  In  the  Detroit  charter  it  is  required  that  the  tax  shall  be  actually 
laid  in  advance  of  the  making  of  the  contract,  as  was  done  in  the  electric 
light  suit  entitled  Attorney  General  v.  City  0/ Detroit,  before  referred  to.  In 
Garrison  y.Chica(/o,  7  Biss.  480,  a  time  contract  was  held  void  because  no  ap- 
propriation had  been  matle  in  advance,  as  required  by  charter.  Similar  doctrine 
Wiis  laid  down  in  other  cases  cited  on  the  argument.  It  is  entirely  uncertain 
what  any  city*s  future  means  of  payment  will  be,  and  a  change  of  boundaries, 
or  a  great  destruction  of  property,  or  other  casualty,  might  not  only  reduce  the 
results  of  a  2  per  cent,  tax  in  Grand  li^tpids,  but  might  also  require  such 
other  and  unforeseen  outlays  that  the  ^26,000  a  year  provided  for  by  this  con- 
tract would  cripple  its  resources  for  necessary  uses. 

This  system  of  towers  cannot,  in  our  opinion,  be  included  under  the  head 
of  *' local  iinproGemfints^^*  for  which  there  is  an  enlarged  power  of  taxing  and 
assessing.  We  must  consider  that  phrase  in  connection  with  the  rest  of  the 
charter.  These  towers  are  only  meiins  of  using  the  electric  light,  and  what- 
ever might  have  l)een  the  case  luid  the  city  set  up  its  own  engines  and  power, 
these  towers  by  themselves  are  of  no  use  unless  furnished  with  light,  and 
are  no  more  local  improvements  than  lamp-posts  and  other  fixtures.  We 
place  our  decision  entirely  on  the  restrictions  of  the  charter,  and  not  upon 
any  general  incapaicity  had  the  charter  been  silent.  In  the  face  of  the  charter 
provision,  the  array  of  authorities  allowing  time  contracts  by  cities,  which  la 
certainly  very  respectable,  does  not  apply.    The  decree  must  be  affirmed. 

(The  other  justices  concurred.) 
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BUPRBMB  COURT  OF  NEBRASKA.  * 


UOLMES  V.  InwiN. 

Filed  October  21,  1885. 
DjuiAGRs  BT  Stock. 

When  A.  purchased  of  B.  an  inclosed  pastarc,  paving  therefor  an  extra  price,  the 
consideration  for  sucli  extra  price  being  tliat  A.  might  turn  his  stuck  into  sucli  i»ast- 
ure  and  tliercby  avoid  tlio  ex|)ense  and  trouble  ot  iiaving  to  lierd  his  stoclc,  wiiich 
was  I'ully  understood  by  H.,  and  wliere  the  stock  were  tunie<I  into  tJie  tield  and 
continued  to  run  thereuntil  the  pasturage  was  eaten  up,  B.  residing  upon  the  prem- 
ises, and  in  a  position  where  he  could  know  of  any  dania|$e  heing  dune  by  tiie  stock, 
and  where  lie  liad  cribbed  his  corn  on  the  premises  and  within  tlieinelosure  in  wliicli 
the  stock  were  |>ermittcd  to  run,  but  A.  had  no  knowledge  of  the  existence  of  the 
cribof  corn,  and  wlierc  A/s  stuck,  witiiout  his  knowledge,  ate  and  destro^'ed  the 
corn,  heltlt  tliat  A.  would  not  be  liable  for  such  damage,  auil  that  there  was  no 
question  of  negligence  on  his  part  to  submit  to  a  trial  jury. 

Error  from  Ctiss  county. 

Beeson  it-  iSullioan,  fur  plaintiff.    S,  P.  Vanatta,  for  defendant. 

liEESK,  J.  One  of  the  causes  of  action  as  stated  in  the  petition  of  defend- 
ant in  error,  who  wsis  plaintiff  in  the  district  court,  was  tliat  in  tlieyear 
1883  the  cattle  and  stock  of  plaintiff  in  error  broke  into  a  house  or  crib 
where  defendant  in  error  had  his  corn  stored,  and  ate  up  and  destroyed  100 
bushels  of  the  corn  of  the  value  of  $35.  To  tliis  part  of  the  petition  plaintiff 
in  error  answered  that  during  the  year  1883,  he  rented  a  stalk-Held  of  de- 
fendant in  error  for  p^isture  for  his  cattle;  that  by  the  terms  of  tlie  contnict 
the  CJittle  of  plainliif  in  error  were  to  run  in  the  liehl;  that  he  was  not  to 
herd  them,  but  defendant  in  error  wjis  to  take  care  of  tliem;  that  the  house 
in  which  the  corn  of  defendant  in  error  was  stored  was  in  the  same  inclosure, 
and  whatever  damage  the  cattle  did  to  the  corn  was  by  re<ison  of  llie  careless- 
ness of  defendant  in  error  in  not  keeping  the  cattle  away  from  tlie  cribs,  aud 
not  by  the  fault  or  carelessness  of  phiinliff  in  error,  A  reply  was  iiled  by  de- 
fendant in  error,  denying  the  allegations  of  the  answer. 

There  was  but  little  conflict  in  the  testimony  u])on  tlie  material  facts  of  the 
case,  and  they  may  be  fairly  stated  Jis  ft)llows:  In  the  fall  of  the  year  1882, 
defendant  in  error' had  a  field  of  stalks,  from  which  the  corn  haid  been  gath- 
ered. The  lield  was  inclosed.  The  hous»  in  which  the  corn  was  cribbed  was 
within  the  held,  but  plaintiff  hmX  no  knowledge  of  the  corn  being  in  it.  lie 
purchased  the  p;isture  of  defendant  in  error,  paying  therefor  S)  cents  per 
acre.  The  price  paid  was  mure  than  was  usually  paid  for  such  pasture,  but 
he  made  the  purchase  because  the  Held  was  fenced  and  he  would  not  have  to 
lierd  the  cattle.  This  latter  fact  was  the  cause  of  the  purcluise.  It  was  so 
understood  by  both,  Jis  testilied  to  by  defendant  in  error.  It  was  miitusdly 
understood  that  plaintiff  in  error  wiis  to  turn  Ills  ciittle  in  the  field,  and  they 
were  to  be  unrestrained  tlierein  except  as  defendant  in  eiTor  sliould  keep 
tliem  from  about  his  dwelling-house.  The  house  in  whicli  tlie  com  was 
stored  was  about  80  rods  from  the  dwelling  of  defendant  in  error,  but  not  in 
sight.  Of  evenings  defendant  in  error  would  drive  the  cattle  towards  the 
house  of  plaintiff  in  error,  which  W2is  upon  adjoining  land,  and  plaintiff  in 
error  would  put  them  up  until  the  next  morning,  riaintiff  in  error  bad  no 
knowledge  that  any  damage  wixs  being  done  by  the  cattle  during  the  time 
they  were  in  the  Held,  nor  for  some  months  thereafter.  Tho  house  which 
contained  the  corn  wjis  in  the  corn-stalks  and  had  no  fence  around  it.  The 
building  wtis  an  old  one,  and  the  cattle  broke  off  the  boards  and  ate  and  dam- 
aged the  corn.    The  court  instructed  the  jury  orally,  as  follows: 

"^U  you  lind  from  the  evidence  that  the  defendant  bought  oX  the  plaintiff 
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corn-stalks  in  a  certain  field  for  the  purpose  of  driving  his  stock  into  the  field 
and  feeding  the  stalks,  and  the  plaintiff  knew  tlmt  fact,— knew  tliat  was  the 
purpose  for  which  tlie  stiilks  liad  bean  bought, — and  if  you  further  find  that 
defendant  did  turn  his  stock  into  tlie  corn-fleUl,  and  while  tliere  they  broke 
into  the  building  or  house  in  which  the  plaintiff  had  corn,  and  did  darange  to 
the  corn,  then  you  will  further  inquire  through  the  fault  and  negligence  of 
which  party  this  damage  was  done.  If  the  plaintiff  had  the  corn  in  this 
building  or  house,  and  held  properly  protected  it,  properly  boarded  up  the  doors 
and  windows  of  tlie  building  in  which  the  corn  was  housed,  and  through  the 
fault  or  negligence  of  the  defendant  in  not  properly  looking  after  his  stock, 
they  did  damage  to  this  corn,  he  would  be  liable  for  it.  The  degree  of  care 
and«diligence  which  the  defendant  ought  to  exercise  would  be  measured  some- 
wliat  by  his  knowledge  of  what  he  knew,  or  ought  to  have  known  by  the 
exercise  of  proper  care,  as  to  what  was  in  the  field,  and  as  to  what  his  stock 
were  doing;  and  you  should  inquire,  finding  out  or  ascertaining  what  he  did 
know,  or  might  or  ought  to  have  known  by  the  exercise  of  proper  diligence. 
Of  course,  you  should  inquire  as  to  his  means  and  oppoitunity  of  knowing 
where  his  stock  was,  what  they  were  doing, 'and  what  Wiis  in  the  field  in 
which  he  turned  the  stock;  finding  out  how  near  he  lived  to  it,  and  his  op- 
portunities for  seeing  and  knowing.  I  hardly  think  he  would  be  liable  unless 
he  was  guilty  of  some  fault  or  negligence.  To  ascertain  whether  he  w;is  or 
not,  it  is  riffht  to  consider  all  the  drcumsbmces  as  they  appeared.  If  you 
can  find  they  did  damage,  and  the  defendant  is  liable  for  the  corn,  you  must 
be  governed  by  the  amount  as  to  the  corn  actually  damaged,  and  a.s  to  the 
extent  of  the  damage.  Of  course,  he  would  only  be  liable  for  the  actual  dam- 
age done,  if  for  anything." 

To  the  giving  of  which  plaintiff  in  error  duly  excepted.  The  trial  resulted 
in  a  judgment  in  favor  of  defendant  in  error.  Plaintiff  in  error  alleges  error 
in  giving  the  foregoing  instruction,  and  brings  the  cause  into  this  court  for 
review  by  proceedings  in  error. 

As  the  judgment  was  for  a  very  small  amount,  (one  dollar,  exclusive  of 
costs,)  we  are  loath  to  disttub  it,  and  thus  remand  the  cause  for  a  large  in- 
cre^ise  of  the  costs,  which  are  already  somewhat  heavy.  But,  Jis  we  view  the 
foregoing  instruction,  the  judgment  cannot  be  rightfully  sustained.  The  in- 
.  struction  above  quoted  is  not  only  quite  ambiguous,  but  it  in  some  respects 
misstates  the  law  and  must  have  misled  the  jury.  The  suggestion  by  the 
court  that  he  "hardly"  thought  plaintiff  in  error  would  be  liable  unless  he 
Wiis  guilty  of  some  fault  or  negligence  would  not  be  suflicient  under  the 
proofs  upon  that  question.  If  there  was  any  proof  of  negligence  to  submit 
to  the  jury,  they  should  have  been  instructed  that  plaintiff  in  error  would  not 
be  liable  unless  he  was  guilty  of  negligence.  The  cattle  were  rightfully  in 
the  field.  How  could  it  be  possible  for  plaintiff  in  error  to  be  liable  without 
negligence  on  his  part?  But  we  think  there  Wiis  no  question  of  negligence 
to  submit  to  the  jury.  Plaintiff  in  error  was  not  expected  to  look  after  his 
cattle.  It  was  the  very  thing  he  had  paid  an  extra  price  to  avoid.  It  was  the 
mutual  agreement  of  the  parties  that  he  should  not  be  required  to  "look  after 
his  stock"  or  to  know  "what  his  stock  were  doing."  He  was  under  no  obli- 
gations to  know  "where  his  stock  were,  what  they  were  doing,  and  what  was 
in  the  field  in  which  he  turned  the  stock."  He  had  paid  an  extra  price  to  be 
relieved  of  that  duty.  The  cattle  were  not  trespassers;  they  were  lawfully 
there.  To  be  guilty  of  negligence  is  to  fail  to  discharge  a  duty.  What  duty 
did  plaintiff  in  error  owe  to  defendant  in  error  in  the  way  of  finding  out 
or  siscerUiining  "as  to  what  was  in  the  field?"  Clearly  none.  We  know  of 
no  law  which  would  inject  Into  a  contract,  and  force  upon  the  parties  to  it, 
an  element  as  between  them  which  they  contracted  it  should  not  contain. 
Plaintiff  in  error  had  no  knowledge  of  the  existence  of  the  corn.  Defendant 
in  error  bad;  he  had  put  it  there;  yet  he  failed  to  give  any  notice  either  of  its 
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existence  or  of  the  damage  done  until  months  after  the  cattle  were  removed 
from  the  (ield. 

It  is  apparent  that  the  learned  judge  who  presided  in  the  trial  court,  an- 
noyed, perhaps,  and  impatient  over  being  compelled  to  devote  valuable  time 
to  a  suit  involving  so  small  an  amount,  was  not  iis  careful  in  the  use  of  lan- 
guage in  giving  the  instruction  as  is  usual  for  him,  and  through  injidvert- 
ence  gave  the  instruction.  But,  Jis  we  view  it,  it  should  not  have  been  given, 
and  in  doing  so  there  was  error.  For  that  re^ison  the  judgment  must  be  re- 
versed. 

The  judgment  of  tlie  district  court  is  revmed,  and  the  cause  is  remanded 
for  further  proceediugs. 


Austin  v.  Austin. 
Filed  October  21,  1885. 

TRUSTS—nSALK  Ilf  VlOLATIOK— AcCOONTINO    FOR  PrOCEKDS  IN  EqUITT. 

Where  a  hushand  in  advanced  years  con  veysjiroperty  tt»  Ids  wife  for  the  purpose 
of  having  it  lieUl  In  trnstt  Jor  hiin,  and  the  wife,  c<)ntrary  to  the  intention  of  th« 
linslmnd.  and  in  vinlation  of  the  trnst,  convej's  it  to  third  jiartie?,  and  witli  the  pro- 
ceed;* thereof,  or  with  the  money  or  i>roperty  of  the  huHband,  purchases*  ther  prop- 
erty, and  receives  the  title  in  her  own  name,  upon  their  separation  emiity  luay  re- 
qnire  an  accuiniting,  and  make  such  decree  as  to  the  property  owned  at  tiie  liui* 
of  the  decree  as  will  protect  the  interests  of  both  the  husband  and  wile. 

Appeal  from  Lancaster  county. 

Hunnood,  Amts  <!•  Kelly ^  for  plaintiff.  Lamb,  Ricketts  dt  Wilson,  for  de- 
fendants. 

I'E  :sE,  J.  An  opinion  in  this  case  was  filed  January  6,  1885,  and  is  re- 
ported in  22  N.  W.  Hop.  116.  On  motion  of  appellee  a  rehairing  was  grante<U 
and  the  case  has  been  resubmitted  upon  able  printed  briefs  and  arguments 
filed  by  the  respective  parties.  There  appear  to  be  two  material  questions 
in  tiie  cu;<N  and  to  the  discussion  of  which  counsel  liave  principally  devoteil 
their  attention  FimU  Wits  the  conveyance  of  the  property  of  plaintiff 
to  defendant  in  trust  for  any  purpose?  and,  seaond^  if  so,  what  decree  should 
be  entered  for  the  proper  protection  of  the  rights  of  the  parties? 

It  is  claimed  by  defendant  that  the  conveyance  to  her  was  a  full  and  abso- 
lute conveyance  of  the  title  in  fee,  and  that  she  holds  it  free  from  any  riglits 
or  claims  of  plaintiff;  that  it  was  a  voluntary  conveyance  and  transfer,  from 
the  effects  of  which  plaintiff  cannot  now  esciipe.  We  think  this  is  clearly  at 
variance  with  the  iiitention  of  both  parties,  and  wholly  inconsistent  with  the 
purposes  for  which  the  transfer  was  made  and  received.  Taking  the  testi- 
mony of  defendant  alone,  it  is  sh(»wn  that  so<)n  after  their  marriage  plaintiff, 
through  some  cause  or  other,  which  is  immaterial  here,  concluded  thtit  his 
children  were  seeking  to  circumvent  him  and  procure  all  his  property.  He 
made  known  this  fact  to  defendant,  and  declared  his  purpose  of  putting  it 
into  the  hands  of  some  one  from  whom  they  could  not  get  it.  She  says  Ins 
plea  wjis:  "They  had  his  money,  and  were  bound  he  should  not  g^t  it,  and  he 
seemed  much  hurt.  Says  he:  •  1  am  going  to  put  the  property  in  somebofly*s 
hands  where  the  children  cannot  get  it.  The  children  have  got  aU,  or  nearly 
all.'  He  proposed  first  to  put  it  in  my  crippled  daughter's  hands.  I  objected 
very  positively.  Said  he:  'I  will  put  into  yours  instead.'  I  said:  «Iam 
step-mother,  and  don't  want  it.'" 

This  is  a  sulficient  quotation  to  show  that  there  was  no  purpose  to  convey, 
and  no  expectation  of  receiving,  an  imlefetisible  title.  If  this  is  the  true  ver- 
sion of  the  case,  plaintiff  was  fearful  he  would  lose  his  property,  and  for  the 
purpose  of  savinc/  It,  desired  the  title  to  be  held  by  another.  It  was  not 
prompted  by  love  and  affection  for  the  wife,  for  his  first  impulse  was  to  con- 
vey it  to  another,  and  had  it  not  been  for  the  positive  objection  referred  to,  he 
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perhaps  would  have  done  so.  It  could  not  have  been  intended  as  an  advance- 
ment to  the  wife;  for,  as  we  have  seen,  he  proposed  conveying  it  to  her  daugh- 
U^.T.  Beside,  it  is  shown  that  at  the  time  of  the  marriage  it  was  agreed  that 
each  should  retain  their  property.  It  is  true,  plaintiff  testifies  to  a  different 
state  of  facts,  and  if  he  is  correct,  it  was  defendant  who  beciime  alarmed  lest 
the  children  of  plaintiff  should  get  his  property.  For  the  purposes  of  the 
question  now  under  consideration,  it  is  wholly  immaterial  as  to  which  is  the 
correct  tlieoryof  the  case.  Either  one  establishes  the  theory  of  plaintiff  as  to 
the  purpose  with  which  the  conveyances  were  made.  JMaintiff  was  old,  hard 
of  hejiiing,  and  evidently,  to  some  extent  at  least,  in  his  dotage.  Defendant, 
though  only  four  years  younger,  was  in  the  enjoyment  of  all  her  faculties, 
and  evidently  much  his  superior  in  that  respect.  That  she  understood  the 
purpose  for  which  the  conveyance  was  made  to  her  cannot  be  questioned. 

The  second  question  involved  in  the  case  is  one  of  some  uncertainty.  It  is 
apparent  that  the  property  of  defendant  has  not  been  impaired,  and  but  little 
of  her  funds  were  exhausted  while  they  cohabited  together.  It  is  also  appar- 
ent that  plaintiff  has  but  little  if  any  property  left.  As  stated  in  the  former 
opinion,  the  purchasers  of  the  real  estate  who  have  in  good  faith  invested  their 
money  cannot  be  disturbed.  And,  as  claimed  by  defendant,  it  would  be  un- 
just to  require  her  to  account  for  all  the  money  and  property  placed  in  her 
hands  by  plaintiff,  since  she  has  contributed  in  part,  at  least,  out  of  those 
funds  towards  the  maintenance  of  plaintiff  and  defendant.  While  it  would 
seem  to  the  writer  to  be  going  beyond  the  proper  bounds  of  the  court  to  ren- 
der adecree  requiring  the  payment  of  a  certain  sum  of  money,  or,  in  the  event 
of  her  failure,  to  sell  her  property  upon  execution  for  that  purpose,  and  thus 
stop  her  in  part  of  the  necessary  means  of  support,  yet  we  think  the  trust 
fund  can  be  followed  into  the  real  estate  now  owned  by  her  and  purchased 
therewith. 

It  is  insisted  that  the  family  expenses  were  paid  out  of  the  money  and  pro- 
ceeds of  property  placed  in  the  hands  of  defendant,  and  that  it  has  thus  been 
more  than  exhausted.  This  proposition  should  be  given  such  weight  as  it  is 
entitled  to,  but  it  can  hardly  be  said  that  during  the  five  years  of  the  mar- 
ried life  of  the  parties  their  estates  would  so  materially  change  in  relative 
values,  by  the  proper  use  of  the  property  of  plaintiff,  in  maintaining  the  hus- 
band and  wife.  The  real  estate  owned  by  plaintiff  and  conveyed  to  defend- 
ant has  been  conveyed  away  by  her,  and  other  real  estiite  purchased,  which 
appears  to  be  of  considerable  value.  It  should  not  be  required  of  defendant 
that  she  return  to  plaintiff  all  the  property  and  money  received,  but  common 
fairness  and  the  principles  of  equity  require  that  some  return  of  this  trust 
property  be  made. 

The  testimony  shows  that  lot  number  4,  in  block  9,  and  the  E.  J  of  block 
10,  in  Koggencarap's  addition  to  Bennett,  are  held  by  defendant,  the  title  be- 
ing in  her  name,  but  procured,  in  part  at  least,  by  the  labor  and  money  of 
plaintiff,  and  that  there  are  three  dwelling-houses  thereon;  but  we  are  unable 
to  determine  the  value  of  the  several  lots,  or  to  ascertain  from  the  recoi-d 
upon  which  lots  the  buildings  are  located.  If  the  parties  can  agree  by  stip- 
ulation as  to  the  value  of  each  lot,  with  the  improvements  thereon,  such  de- 
cree will  then  be  entered  as  will  protect  the  rights  of  the  parties;  otherwise 
a  reference  will  be  ordered  for  the  purpose  of  ascertaining  the  values.  Judg- 
ment accordingly. 

v.25N.w.,no.2— 22 
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Mette  v.  McGuokin. 
Filed  October  21«  1885. 

CONSTirUTIONAL  LaW— LlQUOB  LaW— EXTRATERBITOHIAL  EFFECT. 

The  act  of  the  legislature  approved  February  28,  1881,  commonly  known  as  the 
"  Slocumb  Liquor  Law,"  is  not  unconstitutional,  as  being  in  violation  of  the  provis- 
ion of  the  constitution  of  the  United  States  which  ]>rovides  that  "  the  citizens  of 
each  stote  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states ;"  it  being  the  exercise  of  the  police  power  of  the  state  for  the  protec- 
tion of  its  citizens,  and  not  for  the  purpose  of  revenue  or  the  regulation  of  com- 
merce. In  the  exercise  of  such  power  it  is  competent  for  the  legislature  to  require 
that  tlie  licensee  shall  be  a  resident  of  the  state,  and  subject  to  its  laws  and  tho 
processes  of  its  cotu'ts. 

Error  from  Douglas  county. 

Warren  Switzler,  for  plaintiff.     W,  J,  Connell,  for  defendant. 

Reesk,  J.  There  is  but  one  question  involved  in  this  case,  to-wit,  the  con- 
stitutionality of  cliMpter  50of  the  Compiled  Statutes  of  1885,  commonly  known 
jis  the  "Slocumb  Liquor  Law."  The  constitutionality  of  the  act  in  question 
was  presented  in  this  court  and  passed  upon  in  Pleuler  v.  State^  11  Neb.  547, 
JS.  C.  10  X.  W.  Ilep.  481,  but  the  point  now  presented  was  not  then  consid- 
ered. But  the  general  proposition  advanced  in  that  case  is  applicable  to  this, 
which  is  thjit  "to  justify  a  court  in  pronouncing  an  act  of  the  legislature  un- 
constitutional, it  must  be  clear  and  free  from  reasonable  doubt  and  argument- 
ative implication.  Or,  in  other  words,  a  statute  should  not  be  held  invalid 
unless  it  is  clearly  forbidden  by  the  paramount  law.  Such,  substantially,  has 
been  the  holding  of  all  courts  speaking  upon  this  subject"  See  cases  ther« 
cited.  ' 

The  grounds  upon  which  plaintiffs  in  error  base  their  attack  upon  the  law 
in  question  is  that  no  license  can  be  issued  to  any  peraon  to- sell  liquor  unless 
he  be  a  resident  of  this  state,  and  hence  the  law  is  absolute  prohibition  so  far 
as  it  affects  persons  who  are  not  residents;  that  it  thus  becomes  prohibitory 
to  non-residents  and  a  license  law  to  the  citizen,  and  that  this  is  in  violation 
of  article  4  of  the  constitution  of  the  United  States,  wliich  provides  that  "the 
citizens  of  each  state  .shall  be  entitled  to  all  privileges  and  immunities  of  cit- 
izens in  the  several  states;"  that  it  is  also  in  violation  of  the  fourteenth 
amendment  to  the  same  constitution,  which  provides  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States." 

As  we  view  the  question  here  presented,  it  could  sierve  no  good  purpose  to 
enter  into  a  lengthy  discussion  of  the  provisions  of  the  constitution  above 
cited.  It  is  enough  to  say  that  we  think  they  have  no  application  to  the  case 
at  bar.  While  it  is  true  that  every  person,  unless  prohibited  by  some  statute, 
or  other  municipal  enactment,  lias  the  legal  right  to  sell  intoxicating  liquors, 
and  to  that  extent  may  be  denominated  a  "natural  right,"  as  insisted  by 
plaintiff  in  error,  yet  it  is  not,  perhaps,  one  of  the  inalienable  rights  of  the 
citizen  which  is  so  sedulously  guarded  by  the  constitution  and  laws  of  our 
common  country.  From  the  earliest  stages  of  our  present  civilization  the  sale 
of  intoxicating  liquors  has  been  looked  upon  as  a  species  of  trade  which  was, 
or  might  be,  injurious  to  the  public  weal;  and  hence  it  has  been  at  all  times 
considered  a  proper  subject  of  police  regulation,  not  as  affecting  the  commer- 
cial interests  of  the  country,  but  as  affecting  directly  the  welfare  of  the  citi- 
ze!i  and  public  morals.  It  has  been  held  by  this  court  and  declared  in  a  very 
able  opinion  written  by  Judge  Lake  in  Pleuler  v.  State,  supra,  that  the  act 
under  consideration  was  not  intended  as  a  tax  upon  the  traffic  in  intoxicating 
liquors,  nor  for  the  purpose  of  raising  a  revenue,  but  was  an  exercise  of  the 
ample  police  power  of  the  state  for  the  purpose  of  regtUation,  In  that  case 
he  says:  "To  our  minds  it  is  clear  that  the  restriction  [of  the  constitution] 
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relied  on  has  no  proper  application  to  this  case,  and  that  the  authority  given 
by  the  act  regulating  the  sale  of  spirituous  liquors  is  but  a  proper  exercise  of 
the  police  power  of  the  state,  of  which,  by  the  constitution,  the  legislature  is 
made  the  sole  custodian  and  dispenser,  and  not  an  exercise  of  the  power  of 
taxation.  That  regulation  of  a  traffic  believed  by  the  legislature  to  be  per- 
nicious in  its  effects  upon  society,  and  not  the  raising  of  revenue  merely,  is 
the  chief  design  of  the  act,  it  would  seem  no  man  of  intelligence  Ciin  doubt 
who  reads  it.  " 

In  Jones  w  People,  14  El,  196,  in  speaking  of  the  exercise  of  this  power* 
Judge  Tbumbull,  in  writing  the  opinion  says:  "By  virtue  of  its  police  power 
every  state  must  have  the  riglit  to  enact  such  laws  as  may  be  necessary  for 
the  restraint  and  punishment  of  crime,  and  for  the  preservation  of  the  public 
peiice,  health,  and  morals  of  its  citizens.  It  is  upon  this  principle  that  the 
sale  of  lottery  tickets,  and  of  cards  and  other  instruments  for  gaming  is  pro- 
hibited ;  and  who  ever  questioned  the  constitutionality  or  validity  of  such  laws? 
A  government  that  did  not  possess  the  power  to  protect  itself  against  such 
and  similar  evils  would  scarcely  be  worth  preserving.  " 

We  maybe  pardoned  if  we  transfer  to  this  page  a  part  of  section  995  of  Mr. 
Bishop's  excellent  work  upon  the  subject  of  Statutory  Crimes.  In  discussing 
the  general  quebtion  now  under  consideration,  he  says:  "The  doctrine  gov- 
•t^rning  this  whole  subject  may  be  summed  up  thus:  The  state  in  the  enact- 
ment of  its  laws  must  exercise  its  judgment  concerning  what  acts  tend  to 
corrupt  tlie  public  morals,  impoverish  the  community,  disturb  the  public  re- 
pose, injure  the  other  public  interests,  or  even  impair  the  comfort  of  individ- 
ual members  over  whom  its  protecting  watch  and  care  are  required.  And  the 
power  to  judge  of  this  question  is  necessarily  reposed  alone  in  the  legislature, 
irom  whose  decision  no  appeal  cjin  be  taken  directly  or  indirectly  to  any  other 
department  of  the  government.  When,  therefore,  the  legislature,  with  this 
exclusive  authority,  has  exercised  its  right  of  judging  concerning  this  legis- 
lative question,  by  the  enactment  of  prohibitions  like  tliose  discussed  in  this 
chapter,  all  other  departments  of  the  government  are  bound  by  the  decision, 
which  no  court  has  a  jurisdiction  to  review."  Finding  the  police  power  of 
the  state  being  thus  plenary  and  complete,  and  that  so  long  as  the  enactment 
is  within  the  exercise  of  this  power,  we  are  relievecl  from  any  serious  trouble 
4irifiing  out  of  the  question  here  presented. 

It  is  conceded  that  the  legislature  has  power  to  regulate  the  sale  of  intoxi- 
cating liquors  by  a  license  to  be  issued  before  the  sale  Ciin  be  lawfully  made, 
or  that  it  might,  if  it  saw  fit,  prohibit  the  sale  altogether.  We  think  it  must 
iUso  be  conceded  that  this  would  be  an  exercise  of  the  police  power.  It  must 
-also  be  conceded  that  it  has  the  right  to  require  the  execution  of  and  delivery 
to  the  officers  of  the  state  the  bond  required  by  law  in  order  that  the  com- 
munity may  be  protected  from  the  results  of  an  improper  use  or  abuse  of  the 
license.  Why,  then,  has  it  not  the  power  to  say  that  the  person  to  whom  the 
license  is  issued,  and  who  gives  the  bond,  shall  be  such  an  one  as  is  subject  to 
the  laws  of  the  state,  and  to  the  jurisdiction  of  her  courts,  and  liable  to  their 
processes?  Any  otlier  view  would  completely  destroy  the  elRcacy  of  the  law. 
and  deprive  the  people  of  the  protection  which  the  law  is  intended  to  give. 

Numerous  instances  might  be  cited  where  the  legislatures,  in  the  exercise 
^f  this  power,  have  required  that  such  persons,  including  corporations,  as  may 
have  placed  themselves  within  its  provisions  shall  be  citizens,  and  subject  to 
its  jurisdiction;  but  it  is  thought  unnecessary  to  do  so.  The  act  in  question 
being  the  exercise  of  the  police  power  of  the  state,  and  not  for  the  purpose  of 
revenue  or  of  regulating  commerce,  it  follows  that  it  is  not  in  violation  of  the 
constitutional  provisions  referred  to,  and  the  decision  of  the  district  court  was 
correct.    The  judgment  is  therefore  affirmed. 
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Chtcago  Litmber  Co.  o.  Fisheb. 
Filed  October  21. 1885. 

1.  Chattel  Mortgage — Stock  of  Goodb. 

Where  a  debtor  executed  to  his  creditor  a  chattel  mortgage  upon  a  stock  of  goods, 
and  retained  possession  of  the  goods,  there  being  no  agreement  bv  which  the  mort- 
gagor was  to  sell  any  part  of  the  goods  in  the  usual  course  of  traae,  nor  permission 
given  him  by  the  mortgagee  so  to  do,  the  fact  that  a  small  part  of  the  mortgaged 
'  property  was,  by  the  consent  of  tiie  mortgagee,  transferred  to  a  third  party  in  pay- 
ment of  a  debt  would  not  of  itself  render  the  mortgage  fraudulent  and  void  aa- 
against  creditors. 

8.  Same— Levy  by  Creditor  of  Mortgagor,  Mortgagee  Being  in  Possession. 

Where  a  chattel  mortgage  is  given  to  secure  a  bona  fide  debt,  and  the  mortgagee 
has  taken  possession  of  the  mortgaged  property,  or  has  the  right  to  do  so  under 
the  provisions  of  the  mortgage,  a  judgment  creditor  of  the  mortgagor  cannot,  witii- 
out  tlie  consent  of  the  mortgagee,  levy  upon  the  mortgaged  property  and  sell  it 
under  execution ;  and  especially  woula  this  be  the  case  if  the  mortgaged  property 
consisted  of  a  number  of  articles,  such  as  a  stock  of  goods.  The  reniecly  would  be- 
by  garnishee  process,  or  such  other  proper  proceeding  as  would  reach  the  interest 
of  the  mortgagor  after  the  debt  due  the  mortgagee  was  paid. 

Error  from  Lancaster  county. 

C  E,  Magoon,  for  plaintiff.     R,  D.  Steams,  for  defendant. 

Reese,  J.  This  was  an  action  in  replevin,  by  which  defendant  in  error  pro- 
cured the  possession  of  certain  property  on  which  he  held  a  chattel  mortgage* 
Defendant  in  that  action,  plaintiff  in  error  here,  seeks  a  review  by  proceed] ngv4 
in  error.  The  property,  described  in  the  mortgage  at  length,  consisted  of  \v 
stock  of  furniture,  upholstering  goods,  etc.  The  mortgage  was  given  for  th» 
purpose  of  securing  the  payment  of  a  promissory  note  for  the  sum  of  8150,. 
which  was  given  to  cover  rent  due  and  to  become  due  for  the  store  building 
in  which  the  f urnittire  was  kept.  Plaintiff  in  error  is*  creditor  of  tlie  mort- 
gjigors,  and  caused  an  execution  to  be  levied  upon  the  property,  when  this  ac- 
tion was  instituted  for  its  possession. 

The  first  contention  of  plaintiff  in  error  is  that  at  the  time  of  the  execution 
of  the  mortgage  it  was  agreed  that  the  mortgagors  might  continue  to  sell,  in 
the  usual  course  of  trade,  the  mortgaged  property,  and  that,  therefore,  th& 
mortgage  was  fraudulent  and  void  jus  to  creditors.  The  mortgage  itself  con- 
tains no  provision  giving  this  fight,  and  we  think  the  testimony  fails  to  show 
any  agreement  of  the  kind  at  the  time  of  the  execution  and  delivery  of  thtr 
instrument.  However  that  may  be,  the  most  that  can  be  said  as  to  such  an 
agreement  being  made  is  that  there  was  a  conflict  in  the  testimony  upon  that 
point,  and  the  question  was  one  for  the  jury  to  decide.  Johnson  v.  Phifer^ 
6  Neb.  401. 

The  trial  court  instructed  the  jury  that  "a  chattel  mortgage  of  a  stock  of 
goods  used  in  the  way  of  retail  trade,  and  where  the  mortgagor  is  allowed  to 
continue  in  the  possession  of  the  property,  and  to  sell  the  goods  in  the  usual 
course  of  trade,  is  in  law  fraudulent  and  void  as  against  the  creditors  of  th& 
mortgagor,  no  matter  whether  the  parties  intended  any  actual  fraud  or  not." 
By  this  and  other  instructions  the  question  here  presented  was  fully  submit- 
ted  to  the  jury,  and  they  must  have  found  that  no  such  an  agreement  was- 
made. 

The  testimony  upon  the  question  as  to  whether  the  mortgagors  continued 
selling  the  goods  after  the  execution  of  the  mortgage  is  very  meager,  with 
the  exception  that  a  few  articles  of  no  great  value  were,  by  the  consent  of 
the  mortgagee,  transferred  to  some  one  in  payment  of  a  debt.  The  court,, 
among  other  Instructions,  gave  the  following:  "You  are  instructed  that  the 
mere  fact,  if  such  it  be,  that  Fisher  left  the  goods  in  the  possession  of  the 
firm,  and  knew  that  they  were  selling  small  parts  of  the  same,  will  not  of  it- 
self render  the  mortgage  fraudulent  and  void  as  to  defendants;  but  if  you  find 
that  there  was  an  agreement  between  the  firm  and  phiintiff  that  they  were  U> 
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sell  the  goods  the  same  as  before,  and  apply  the  proceeds  to  their  own  use, 
this  would  render  the  mortgage  void."  Tlie  giving  of  this  Instruction  is  as- 
signed as  error. 

In  view  of  the  testimony  in  the  case,  we  cannot  say  there  was  error  in  giv- 
ing it.  It  is  not  the  specific  sale  of  a  few  articles  of  inconsiderable  value, 
'With  the  consent  of  the  mortgagee,  that  makes  a  mortgage  fraudulent;  but 
•where  such  sales  are  made  in  the  usual  coureeof  trade,  where  there  is  "a  float- 
ing mortgage  which  attaches,  swells,  and  contracts  as  the  stock  in  trade 
changes,  increases,  or  diminishes,  or  may  wholly  expire  by  entire  sale  and 
•disposition,  at  the  will  of  the  mortgagor,  such  is  no  certain  security  upon 
specific  property.  *  *  *  In  such  a  case  the  whole  right  to  dispose  of  the 
property  to  pay  a  debt  depends  on  the  will  of  the  debtor."  Collins  v  Myers, 
16  Ohio,  554.  The  jury  might  well  find  that  the  sales  made,  if  any,  were  not 
such  as  would  disturb  the  lien  of  the  mortgage,  and  that  finding  could  not, 
under  the  rule  stated  in  Johnson  v.  Phifer,  be  molested. 

It  is  claimed  that  there  is  an  irreconcilable  conflict  between  instruction  No. 
4  given  upon  the  request  of  defendant  in  error,  and  that  numbered  8  of  those 
given  upon  the  request  of  plaintiff  in  error.    They  are  as  follows: 

"(4)  If  you  find  that  Fisher,  the  plaintiff,  had  actually  taken  possession  of 
the  goods  at  or  before  the  time  when  the  execution  was  levied,  (if  you  And 
that  there  was  a  levy,)  or  that  he  had  a  right  of  possession  under  his  mort- 
gsige,  you  are  instructed  that  this  would  cut  off  any  rights  of  the  defendant 
under  such  execution,  and  there  would  be  no  leviable  interest  in  such  goods, 
•unless  the  mortgage  was  void  as  to  creditors." 

"(8^  The  jury  are  instructed  that  the  interest  which  a  mortgagor  possesses 
in  and  to  the  property  mortgaged  by  him  is  such  an  interest  as  may  be  seized 
-an<l  levied  upon  by  execution  while  in  his  possession. " 

The  objection  to  the  first  instruction  and  the  support  of  the  last  seem  to 
l>e  based  principally  upon  Humham  v.  Doolittle,  14  Neb.  214;  S.  C.  15  N.  W. 
Hep.  606.  It  may  be  observed  that  there  was  some  testimony  in  this  case 
tending  to  prove  that  defendant  in  error  had  tiiken  possession  of  the  mort- 
gaged goods  prior  to  the  levy  by  the  officer.  If  that  were  true,  (and  of  which 
the  jury  were  the  sole  judges,)  then,  according  to  the  decision  in  Burnham  v. 
Doolittle,  the  proper  remedy  was  by  garnishment.  But  suppose  he  had  not 
taken  actual  possession,  but  had  the  right  to  do  so  at  any  time,  what  condi- 
tion would  he  then  be  in?  To  our  mind  that  must  depend  to  a  great  extent 
upon  the  character  of  the  mortgaged  property.  In  Ciise  that  property  con- 
sisted of  a  single  or  but  few  articles  which  might  be  followed  into  the  hands 
of  the  purchaser,  and  the  lien  of  the  mortgage  be  perpetuated,  the  mortgagee's 
interest  might  he  protected  and  the  interest  of  the  mortgagor  sold.  But  sup- 
pose the  propei-ty  consisted  of  a  stock  of  groceries,  as  in  the  case  of  Hedman 
V.  Anderson,  6  Neb.  392,  or  of  a  lot  of  upholstering  goods,  moulding,  bureau 
handles,  casters,  etc.,  as  in  this  case,  how  could  such  property  be  sold  and  de- 
livered to  purchasers  without  destroying  the  lien  of  the  mortgagee?  Most 
clearly  it  could  not  be  done,  and  we  do  not  think  Burnham  v.  Doolittle  so 
holds.  In  that  case  the  then  chief  justice.  Lake,  in  writing  the  opinion  says: 
"Having  arrived  at  the  conclusion  that  an  equity  of  redemptioji  is  such  an 
interest  aa  may  be  reached  by  the  process  of  attachment  or  garnishment  be- 
fore judgment,  it  only  remains  for  us  to  determine  whether  the  remedy  af- 
forded by  the  statute,  giving  the  right  of  garnishment  after  judgment  in  aid 
of  execution,  was  Intended  to  be  any  less  effective  and  complete  in  this  re- 
-Bpect."  That  case  being  a  proceeding  in  garnishment,  the  court  held  that 
"  whatever  interest  the  judgment  debtor  had  at  the  date  of  the  services  of  the 
summons  in  garnishment  in  the  two  notes  held  as  collateral  security,  which 
-seems  to  be  merely  the  equity  of  redemption,  or  whatever  may  remain  of  the 
process  thereof  after  paying  the  secured  debt,  the  garnishee  is  answerable 
lor."    In  this  opinion  it  is  said,  and  partly  quoted  in  the  brief  of  plaintiff  in 
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error:  "But  in  view  of  our  attachment  law,  and  the  ruling  of  the  supreme 
court  of  Ohio  on  a  statute  from  which  ours  is  copied,  and  upon  more  mature 
reflection,  we  are  now  satisfied  that  whatever  interest  a  mortgagor  of  chattel* 
may  have  in  them  in  this  state  may  be  reached  by  seizure  under  a  writ  of  at- 
tachment at  any  time  while  in  his  possession,  and  by  means  of  the  process 
•f  garnishment  if  they  have  passed  into  the  hands  of  the  mortgagee." 

If,  by  this  language,  the  learned  judge  intended  to  say  tliat,  under  all  cir- 
cumstances where  property  is  in  the  possession  of  the  mortgagor,  an  execu- 
tion or  order  of  attachment  may  be  levied  upon  the  property  itself  and  the 
property  sold,  the  mortgagee,  being  thus,  in  many  instances,  wholly  deprived 
of  his  security,  we  cannot  agree  with  him.  But  if  he  intended  to  say  that 
the  interest,  i.  e.,  the  equity  of  redemption,  might  be  seized  upon  as  an  m- 
terest,  then  we  should  not  differ,  perhaps.  And  this,  we  tliink,  is  in  the  line 
of  reasoning  adopted  by  the  writer  of  that  opinion ;  for  he  says:  "The  seizure 
of  the  property  under  the  order  of  attachment,  it  was  said,  creates  a  lien  in  favor 
of  the  attaching  creditor,  or  upon  the  interest  of  such  mortgagor.  Now,  the 
interest  of  a  mortgagor  in  property  thus  circumstanced,  as  to  the  mortgagee, 
is  but  the  equity  of  redemption,  or  what  may  remain  after  the  mortgage  debt 
is  paid.  And  if  this  interest  be  liable  to  attachment,  as  there  held,  it  seems 
to  follow  necessarily  that,  where  property  covered  by  a  mortgage  has  passed 
into  the  hands  of  the  mortgagee,  the  equity  of  redemption  may  be  reached  by 
garnishment,  which  is  nothing  but  a  species  of  attachment  whereby  property 
rights,  which  the  oflScer  holding  the  order  cannot  *come  at'  and  take  into  his 
possession,  may  be  brought  within  the  jurisdiction  of  the  court,  and  by  its 
judgment  subjected  to  the  payment  of  the  owner's  debt." 

But  if  we  are  wrong  in  this  conclusion,  it  still  remains  that  the  case  of 
Bumham  v.  Doolittle  was  one  where  it  was  sought  to  reach  property  of  a  judg- 
ment debtor  in  the  hands  of  a  pledgee  by  garnishee  process,  and  not  by  a  di- 
rect levy  of  the  execution  on  tlie  thing  pledged.  And  the  question  before  the 
court  was  not  whether  the  execution  creditor  could  levy  upon  the  pledge  and 
deprive  the  pledgee  of  its  possession.  To  that  extent  the  decision  is  not  au- 
thority in  this  case,  except  in  so  far  as  the  reasoning  employed  may  commend 
itself  as  sound.  If  our  view  is  correct,  it  follows  that  there  is  no  such  con- 
tradiction in  the  instructions  as  could  mislead  the  jury  to  the  prejudice  of 
plaintiff  in  error. 

As  the  otiier  questions  presented  were  principally  questions  of  fact  upon 
which  the  jury  were  required  to  pass,  and  as  they  seem  to  have  been  fairly 
submitted,  we  will  give  them  no  further  consideration. 

As  it  does  not  affirmatively  appear  that  the  verdict  was  erroneous,  the  judg- 
ment is  affirmed. 


In  re  Board  of  Public  Lands  &  Buildings. 

Filed  October  29,  1885. 

OfnoRBs  OF  Statb  Institutions— Appointment. 

The  act  defining  the  powers  and  duties  of  the  board  ol  ]public  lands  and  build- 
ings does  not  confer  upon  the  board  the  authority  to  appoint  and  remove  officers 
of  state  institutions  of  which  they  have  supervision.  Such  appointments  are  to  be 
made  by  the  governor.  State  v.  Bacon,  6  Neb.  286 ;  StaU  v.  Board  of  Public  Landi  dt 
Buildings^  7  Neb.  42. 

Question  presented  to  court. 

This  was  a  matter  coming  before  the  court  upon  the  following  letter: 

"Office  of  the  Board  of  Public  Lands  and  Buildings, 

"Lincoln,  Kebr.,  October  5, 1885. 
"To  the  Supreme  Court  of  the  State  of  Nebraska:    We,  the  undersigned^ 
members  of  the  board  of  public  lands  and  buildings  would  respectfully  rep* 
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resent  that  a  doubt  exists  in  regard  to  the  construction  of  section  10  of  article 
5,  entitled  "Execution,"  and  section  1  of  article  16,  entitled  ** Schedule,"  of 
the  constitution  of  the  state  of  Nebraska,  and  sections  6  and  10  of  chapter 
40  of  the  Compiled  Statutes  of  the  State  of  Nebraska  for  1885,  entitled  "In- 
sane;" and  if  not  inconsistent  with  the  duties  of  your  honorable  court,  in  or- 
tier  to  further  the  proper  execution  of  the  law  and  the  promotion  of  public 
service  in  this  state,  we  would  respectfully  solicit  an  opinion  from  you  upon 
the  following  question:  Does  tlie  appointment  of  the  matron  of  the  hospital 
for  the  insane  lie  in  the  governor  or  in  the  board  of  public  lands  and  build 
ing^s,  upon  the  nomination  of  the  superintendent  of  the  hospital  for  the  In- 
sane? 

"Respectfully  submitted, 

"E.  P.  RoGQEN,  Secretary  of  State. 

"C.  H.  WiLLARD,  State  Treasurer. 

"Joseph  Scx)tt,  Com.  Public  Lands  &  Buildings." 

To  this  letter  the  judges  rc'plied  its  follows: 
**To  the  Honorable  Board  of  Public  Lands  and  Buildings: 

"  Gentlemen  :  Deenii  ng  an  answer  to  your  communication  of  the  fifth  inst. 
not  inconsistent  with  our  duties,  we  submit  the  following:  The  powers  of 
the  lx)ard  are  defined  by  statute  as  follows:  They  'shall  have  general  super- 
vision and  control  of  all  the  public  lands,  lots,  and  grounds,  and  all  institu- 
tions, buildings,  and  the  grounds  thereto,  now  owned,  or  that  may  hereafter  be 
acquired,  by  the  state,  including  tlie  saline  lands,  together  with  all  salt  springs, 
))enitentiary  lands,  internal  improvement  lanils  and  lots,  as  well  as  the  state 
f-apitol  building  and  grounds,  the  state  penitentiary  and  grounds,  the  state 
hospital  for  the  insane  and  grounds,  the  asylum  for  the  deaf  and  dumb  and 
grounds,  the  asylum  for  tlie  blind  and  grounds,  and  all  other  lands,  lots, 
grounds,  and  buildings  now  belonging  or  hereafter  acquired  by  the  state:  pro- 
vided, however,  that  all  lands,  lots,  grounds,  and  buildings  or  institutions  set 
aside  for  and  devoted  to  educational  purposes  be,  and  hereby  are,  excepted 
from  the  provisions  of  this  act. 

"•Sec.  2.  The  board  of  public  lands  and  buildings  shall  have  the  power  to 
make  general  dii-ection,  according  to  law,  for  the  sale,  leasing,  or  other  dispo- 
sition of  the  lands,  lots,  and  grounds  belonging  to  the  state  as  aforesaid,  and 
shall  give  warrant,  by  their  proceedings  as  such  board,  to  the  commissioner 
of  public  lands  and  buildings  for  his  action  in  the  sale  and  leasing  of  such 
lands,  lots,  and  grounds,  and  shall  require  of  the  said  commissioner  a  full  and 
fletailed  report  of  all  such  sales,  leases,  and  the  funds  thereby  acquired  as 
liereinafter  directed. 

"  'Sec.  3.  The  board  shall  have  general  custody  and  charge  of  all  buildings 
and  institutions,  and  the  grounds  thereto,  coming  under  the  provisions  of  this 
act,  and  shall  be  responsible  for  the  proper  keeping  and  repair  of  the  same, 
and  shall  require  from  the  commissioner  of  public  lands  and  buildings,  who 
shall  be  the  direct  custodian  of  such  institutions,  buildings,  and  grounds,  a 
report,  at  least  once  in  every  three  months,  as  to  the  condition  of  the  same: 
provided,  that  no  additions  shall  be  made  to  any  public  buildings  without  spe- 
cial appropriation  of  the  legislature. 

"  •  Sec.  4.  The  board  shall  have  power,  under  the  restrictions  of  this  act,  to 
direct  the  general  management  of  all  the  said  institutions,  and  be  responsible 
for  the  proper  disbursement  of  the  funds  appropriated  for  their  maintenance, 
and  shall  have  reviewing  power  over  the  acts  of  the  officers  of  such  institu- 
tions, and  shall,  on  the  part  of  the  state,  at  regular  meetings  as  hereinafter 
directed,  audit  all  accounts  of  such  officers,  including  the  accounts  of  the 
itomniissioner  of  public  lands  and  buildings,  except  his  salary.* 

"The  fifth  and  sixth  sections  relate  to  the  mode  of  auditing  and  approving 
accounts. 
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"Sec.  7  is  as  fonows;  *It  shall  be  the  duty  of  the  board  to  take  cognizance 
of  all  charges  or  complaints  made  against  the  said  public  officei-s,  and  at  a 
regular  meeting  to  give  an  impartial  hearing  to  such  charges,  and  the  defense 
against  them,  if  any,  and  report  the  charges,  evidence,  and  their  conclusion 
in  the  matter  to  the  governor  within  six  days  after  the  determination  of  such 
investigation.'    Comp.  St.  c.  83,  art.  7. 

"Tliese  sections  of  the  statute  are  all  thJit  relate  to  power  of  the  board,  except 
in  relation  to  the  penitentiary;  and  it  will  be  seen  that  the  authority  to  ap- 
point officers  of  state  institutions  is  not  given,  while  section  7  requires  the 
board,  after  examining  charges  against  public  officers,  to  report  the  charges, 
evidence,  and  their  conclusion  in  the  matter  to  the  governor  within  six  days. 
The  object  of  this  report  evidently  is  to  apprise  the  governor  of  the  nature 
of  the  charges,  the  opinion  of  the  board  as  to  their  truth  or  falsity,  and  to 
enable  him  to  review  the  evidence,  and  determine  whether  the  conclusion  of 
the  board  is  justified  or  sustained  by  the  evidence.  If  the  board  could  re- 
move an  officer,  why  should  this  report  be  required?  Why  bring  to  the  at- 
tention of  the  governor  charges,  if  the  board  could  act  upon  them,  and  remove 
an  officer?  This  provision  repels  the  implication  of  any  such  authority  in  the 
board.    State  v.  Bacon,  6  Keb.  289. 

"Our  attention  is  called  to  section  6,  c.  40,  Comp.  St.,  which  is  as  follows: 
^  The  board  of  trustees  shall  appoint,  upon  the  nomination  of  the  superin- 
tendent, a  steward  and  matron,  who,  together  with  the  superintendent  and 
sissistant  physician,  shall  be  styled  tlie  resident  officers  of  the  hospital,  and 
shall  reside  in  tlie  same,  and  be  governed  by  all  the  laws  and  by-laws  estal>- 
lished  for  the  government  of  the  hospital.*  This  section  was  passed  in  1873, 
and  before  the  adoption  of  our  present  constitution.  The  act  of  1873  vested 
the  government  of  the  hospital  for  the  insane  in  a  board  of  trustees,  who 
liad  authority,  iis  provided  in  section  6,  above  quoted.  The  constitution  of 
1875,  however,  abolished  the  board  of  trustees,  and  vested  the  government 
of  the  hospital  in  the  board  of  public  lands  and  buildings ;  and,  as  we  have 
seen,  this  board  possesses  no  power  to  remove  or  appoint  officers.  This  ques- 
tion was  fully  considered  in  State  v.  Ba^con,  6  Neb.  286,  and  State  v.  Board 
of  Public  Lands  <£•  Buildini/s,  7  Neb.  42,  in  which  it  was  held  that  the  board 
possessed  no  power  to  appoint  or  remove  officers.  Those  decisions  were  ren- 
dered, after  exhaustive  arguments  and  careful  examination  of  the  subject; 
and,  as  there  h^is  been  no  material  change  in  the  statute  since  that  time,  will  be 
adhered  to.  The  provision  of  section  10,  that  the  governor  shall  appoint 
the  superintendent  and  two  assistant  physicians,  does  not  even  by  implica- 
tion confer  authority  to  the  board  to  appoint  other  officers.  There  being  no 
authority  in  the  board  to  appoint,  that  duty  devolves  on  the  governor,  as  pro- 
vided in  the  constitution.  Amasa  Cobb,  Chief  Justice. 


••Samuel  Maxwell,  )  j„^^  . 
«M.B.  Reese,  ^Judges. 
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SUPREME  COURT  OF  MINNESOTA. 


In  re  St.  Paul  &  N.  P.  Ry.  Ck).  v.  State. 
Filed  November  4,  1886. 

1.  Hailboad  Companibs — Condemnation  Proceedings — Appointment  of  Commibsion- 

EBs— Appeal. 

An  order  appointing  commissioners  in  condemnation  proceedings  in  pursuance 
of  Gen.  8t.  1878,  c.  34,  ^  17,  is  a  tinal  order  in  a  special  proceeding,  and  is  appealable. 

2.  Same — Question  Determined  by  Court — Public  Use. 

Upon  such  application  it  is  for  the  court  to  determine  whether  the  use  for  which 
lands  are  sougnt  to  be  appropriated  is  a  public  use,  and  whether  they  are  reason- 
ably required  or  necessary  therefor. 

3.  8a ME — PrBLic  Interests. 

It  is  not  considered  in  this  case  whether  the  court  is  also  authorized  to  determine 
whether  a  railway  cori)oration,  organized  in  pursuance  of  chapter  34,  tit.  1,  may  be 
I>ennitted  to  proceed  with  the  enterprise  and  exercise  the  power  of  eminent  domain, 
since  it  is  held  that  the  record  herein  discloses  a  prima  facie  case  supporting  the  de^ 
termination  of  the  court  that  the  public  interests  require  the  prosecution  of  the  en- 
terprise, 

4.  Same — Lots  Held  in  Trust  for  State  University. 

Town  lots  belonging  to  or  held  in  trust  for  the  University  of  the  State  of  Minne- 
sota, but  not  set  apart  or  occupied  for  public  purposes,  may  be  acquired  by  con- 
demnation proceedings  as  in  the  case  of  tne  lands  of  private  persons  or  corporations. 
J^.  Same — What  Lotk  Affected. 

For  the  purposes  of  the  petition  in  such  cases,  separate  and  independent  lots  or 
xmrcels  of  land  not  described  nor  included  in  the  proi)Osed  improvement  are  not  to 
be  deemed  affected  by  the  condemnation  proceedings  so  as  to  entitle  the  owners 
thereof  to  appear  and  object  to  the  propriety  of  granting  such  petition.  Nor  can  a 
party,  some  of  whose  lands  are  taken,  raise  an  issue  as  to  other  outside  lots  or  par- 
cels of  his  own  not  described,  in  respect  to  allied  injuries  incident  to  the  operation 
of  a  proposed  railroad. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

/>.  A,  Secombe,  for  petitioner*  St.  Paul  &N.  P.  By.  Ck>.  W,  /.  Hahn,  Atty. 
Oen.,  for  the  State. 

Vanderburgh,  J.  This  is  an  appeal  from  an  order  of  the  district  court 
of  Hennepin  county  appointing  commissioners  to  appraise  damages  upon  the 
})otttion  of  the  respondent  railway  company  in  pursuance  of  Gen.  St.  1878,  c. 
34.  §  17. 

1.  Such  order  is  a  final  order  in  a  special  proceeding  and  hence  appealable. 
Among  other  things  it  determined  that  the  lands  proposed  to  be  taken  were 
required  and  necessary  for  the  proposed  improvement.  The  question  so  de- 
termined would  not  again  arise  or  be  considered  in  the  course  of  any  subse- 
quent proceedings,  but  was  determined  once  for  all,  and  affected  a  substan- 
tial right.    In  re  Jones,  23  N.  W.  Rep.  835. 

2.  Upon  the  merits,  the  first  question  arises  upon  the  motion  of  the  appel- 
lant, the  state  of  Minnesota,  to  dismiss  the  petition  on  the  ground  that  it  was 
not  made  to  appear  that  the  public  interests  required  the  prosecution  of  the 
enterprise.  The  controversy  grows  out  of  the  attempt  by  the  company  to  ap- 
propriate certain  lands  belonging  to  the  University  of  Minnesota,  situated  on 
the  line  of  the  proposed  route  of  the  road.  The  only  lands,  however,  included 
in  the  petition  which  appear  to  belong  to  the  university  are  certain  lots  in 
Kegents'  addition  to  Minneapolis.  These  lots  are  not  used  or  held  for  public 
purposes  by  the  state,  and  are  not  contiguous  to  the  university  gi-ounds,  and 
are  liable  to  be  appropriated  in  the  same  manner  as  lands  of  private  persons. 
Gen.  St.  1878,  c.  34,  §  15. 

No  good  reason,  therefore,  appears  why  they  might  not  be  taken  for  public 
use  by  the  railway  company  if  reasonably  necessary  therefor.    And  the  ne- 
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cessity  or  propriety  of  appropriating  these  particular  lots  does  not  seem  to  be 
questioned,  if  the  enterprise  is  to  proceed.  The  court,  it  appeal's,  upon  the 
hearing  of  the  petition,  was  satisfied  that  tlio  public  interests  required  the 
prosecution  of  tiie  enterprise,  and  we  think  there  was  &s\i€^cient  prima  facie 
case  made  to  sustain  such  determination.  The  court  was  entitled  to  consider 
the  nature  of  the  enterprise  as  disclosed  by  the  record,  tlie  location,  termini, 
and  extent  of  the  line,  as  well  as  the  evidence  before  it  of  the  expenditures 
and  improvements  already  made,  and  the  faciiities  for  business  possessed  by 
tlie  company.  It  would  also  take  judicial  notice  of  things  generally  known 
to  the  public,  such  as  the  general  development  of  commercial  interests  and 
the  increase  of  trade  and  travel,  in  determining  the  question  of  the  propriety 
or  importance  of  extending  the  proposed  line  of  road.  It  is  unnecessary,  there- 
fore, for  us  to  discuss  or  determine  in  this  case  the  point  raised  by  the  respond- 
ents' counsel  in  argument  whether  the  legislature  have  in  fact  delegatetl, 
or  could  delegate,  to  the  courts  the  power  to  determine  in  what  cases  the  right 
of  eminent  domiiin  may  be  exercised  by  a  railway  corporation,  organizetl  un- 
der and  in  pursuance  of  chapter  34,  tit.  1,  Gen.  St.,  with  the  powers  thereby 
granted;  in  other  words,  to  determine  whether  such  corporation  may  be  per- 
mitted to  prosecute  the  enterprise  for  which  it  was  organized.  This  is  not 
considered. 

Whether,  however,  the  use  for  which  lands  are  sought  to  be  taken  in  suck 
cases  is  a  public  use,  and  whether  they  are  reasonably  necessary  or  required 
therefor  by  the  corporation,  or  whether  a  proposed  public  use  would  be  incon- 
sistent with  or  subversive  of  a  prior  public  use,  to  which  particular  landa 
sought  to  be  appropriated  had  already  been  dedicated,  tliese  are  undoubtedly 
questions  for  the  court,  and  so  far  as  the  determination  thereof  may  affect 
the  prosecution  of  a  proposed  enterprise,  it  will,  to  that  extent,  be  under  the 
control  of  the  court.  Railroad  Co.  v.  Davis,  43  N.  Y.  137;  New  York  CeiiL 
<&  H.  R,  R.  Co.  V.  Metropolitan  G.  i.  Co.,  63  N.  Y.  381;  In  re  New  York 
Cent.  R.  Co.,  66  N.  Y.  407;  Union  Depot  v.  City  of  St.  Paul,  30  Minn.  359; 
S.  C.  16  N.  W.  Hep.  684. 

3.  The  answer  to  the  petition  states  that  certain  other  lots  embraced  therein, 
and  adjoining  the  giounds  occupied  by  the  university,  though  appearing  of 
record  to  be  owned  by  one  of  the  regents  individually,  is  in  fact  the  prop- 
erty of  the  university.  This  was  denied  by  the  petitioner,  and  wjw  not  estab- 
lished upon  the  hearing.  As  respects  the  university,  therefore,  no  cause  wti» 
shown  why  such  lands  might  not  be  taken.  The  regents,  however,  insisted 
that  they  were  entitled  to  show,  and  accordingly  offered  to  show,  that  if  the 
road  were  constructed  on  the  line  proposed,  it  would  injuriously  affect  prop- 
erty of  the  university  required  for  public  use,  though  not  actually  taken  or 
appropriated  by  the  respondent  in  these  proceedings,  and  would  greatly  impair 
its  usefulness  for  educational  purposes.  The  evidence  offered  wiis  excluded, 
and  the  ruling  of  the  court  is  assigned  for  error.  We  think  the  court  ruled 
correctly.  The  mere  fact  that  the  lots  in  Regents'  addition  belonged  to  the 
university  gave  the  state  or  regents  no  standing  in  court  to  raise  such  ques- 
tion. 

For  the  purposes  of  the  petition,  lands  not  embraced  therein,  or  connected 
with  other  lands  sought  to  be  condemned  as  part  of  one  entire  tract,  are  not  to 
be  deemed  affected  by  the  proceedings,  so  as  to  authorize  the  owners  thereof  to 
appear  and  object  to  the  propriety  of  granting  the  petition.  By  section  15, 
C-.  34,  a  notice  stating  the  object  of  the  petition,  and  containing  a  description 
of  the  lands  proposed  to  be  taken,  is  to  be  served  on  every  pei-son  named  as 
owner,  incumbrancer,  tenant,  or  otherwise  interested  therein.  And  under 
section  17,  the  issue  as  to  each  party  respects  tlie  lands  described  which  he 
owns  or  is  interested  i  n .  See,  also,  section  18.  A.  cannot  object  that  B.'s  lands 
are  taken,  nor  raise  an  issue  as  toother  separate  and  independent  lots  or  par- 
cels of  land  belonging  to  him  not  described  in  the  petition  nor  included  in  the 
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proposed  improvement,  since  his  rights  and  interests  in  such  lands  are  not 
affected  by  the  condemnation  proceedings.  We  lliink,  therefore,  tiiat  the 
court  properly  declined  to  consider  in  these  proceedings  the  alleged  injuries 
to  outside  lands  incident  to  the  operation  of  the  proposed  road.    Order  affirmed. 


Smith  v,  Betciier  and  another,  Copartners,  etc. 

Filed  November  4,  1886. 

PaAcncB— Motion  to  Strike  out  Sham  Answer— Affidavits. 

Where  atfitiavits  used  in  defendant's  behalf,  un  a  motion  to  strike  out  an  answer 
as  sham,  fairly  support  the  answer,  and  negative  the  charge  of  bad  faith  on  their 
part,  the  motion  should  be  denied. 

Appeal  from  a  judgment  of  the  district  court,  Hennepin  county. 

Q.  />.  Emsry,  for  respondent,  Dexter  A.  Smith.  WoodR  &  Hahn  and  /. 
D.  McClare,  for  appellants,  Charles  33etcher  and  another,  copartners,  etc. 

Vanderburgh,  J.  AVe  think  the  answer  in  this  case  is  so  far  supported 
by  the  affidavit  in  behalf  of  the  defendants  that  the  motion  to  strike  it  out  as 
sham  should  have  been  denied.  The  evidence  shows  that  the  original  pay- 
ees, Osborne  &  Co.,  were  interested  in  the  collection  of  the  notes  sued  on  long 
after  the  time  of  the  alleged  indorsement  thereof  to  plaintiff,  and  were  con- 
ducting negotiations  with  defendants  for  their  payment  nearly  up  to  the  time 
of  the  commencement  of  the  suit.  It  is  true  that  it  appears  by  affidavit  in 
plaintifif's  behalf  that  the  notes  were  indorsed  to  plaintiff  before  maturity,, 
and  one  of  the  witne.-iSf's  states  that  he  called  the  attention  of  the  defendant 
Brown  to  the  fact  that  the  notes  were  indorstnl  to  plaintiff  and  exhibited  them 
to  him.  Brown,  however,  swears  that  the  notes  were  not  shown  to  him,  and 
that  he  had  never  seen  tliem  since  they  were  given;  that  he  had  never  heard 
of  plaintiff  till  October  18,  1884,  shortly  before  suit  was  brought;  tluit  he  had 
never  heard,  or  had  notice  in  any  manner,  of  any  transler  of  the  notes  till  Octo- 
ber 4th,  nor  of  the  transfer  to  plaintiff  till  October  18th,  the  information  be- 
ing in  each  case  derived  solely  from  letters  from  Osborne  &  Co.,  or  their  at- 
torneys, they  appearing  still  to  have  the  notes  in  their  possession,  and  inter- 
ested in  securing  their  collection.  The  defendant  Betcher  had  still  less  knowl- 
edge on  the  subject. 

It  was  not  clear,  therefore,  that  the  answer  which  denied  any  knowledge 
or  information  sufficient  to  form  a  belief  {is  to  the  indorsement  and  transfer 
of  the  notes  to  plaintiff,  and  set  up  a  counter-claim  against  Osborne  &  Co  , 
was  sham,  and  Interposetl  in  bad  faith.  Jewell  v.  Wright,  24  X.  W.  Hep. 
299. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings. 


S<'iirMMKLK  V.  CiiicAao,  M.  &  St.  P.  Ry.  Co. 

Filed  November  4,  1885. 

1.  Railroad  Companies — Failure  to  Fence — Judgment  for  Value  of  Hoos  Killed. 

Evidence  held  sufficient  to  support  the  judgment. 

2.  Same— Double  Costs — Appeal  from  Justice  of  the  Peace. 

In  cases  arising  under  Gen.  St.  c.  34,  g  5(3,  double  costs  may  be  allowed  in  the  dis- 
trict court  on  appeal  from  justice^s  court,  in  addition  to  the  extra  allowance  made- 
by  the  jastice. 

3.  Same— Validity  of  Statute. 

The  validity  of  the  provision  allowing  double  costs  in  such  cases  sustained ;  fol- 
lowing Johnson  V.  ItaUmiy  Co.,  29  Minn.  425 ;  S.  C.  13  N.  W.  Rep.  673. 

Appeal  from  taxation  of  costs  by  clerk  of  court,  Blue  Earth  county. 
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Wm.  Plymat,  for  respondent,  Casper  Schimmele.  Cameron,  Losey  <fe  Bunn^ 
for  appellant,  Chicago,  M.  &  St.  P.  Ry.  Co. 

Yamderburgh,  J.  The  plaintiff  recovered  in  justice's  court  the  value  of 
two  hogs  killed  by  defendant's  cars,  through  its  alleged  negligence  in  failing 
to  fence  its  road. 

1.  The  issue  of  fact  before  the  court  was  whether,  having  reference  to  the 
aize  of  the  animals,  they  would  have  been  restrained  by  a  lawful  fence.  Upon 
this  question,  without  referring  to  the  testimony  in  detail,  it  is  sufficient  to 
say  that  there  is  evidence  to  sustain  the  finding  and  judgment  of  the  justice. 
In  other  words,  there  was  evidence  tending  to  show  that  the  animals  might 
have  been  turned  by  a  legal  fence,  had  one  existed.  Halvers^n  v.  RaUioay 
Co.,  32  Minn.  88;  S.  C.  19  N.  W.  Eep.  392. 

2.  The  justice  allowed  and  taxed  $10  costs  in  plaintiff's  favor,  as  provided 
by  statute  in  such  cases.  Gen.  St.  c.  34,  §  56.  And,  on  appeal  to  the  district 
court,  the  judgment  was  affirmed,  with  double  costs  in  that  court 

We  think  it  was  the  intention  of  the  legislature  to  allow  double  costs  in 
cases  coming  into  the  district  court  by  appeal,  as  well  as  in  cases  originally 
brought  there;  and  the  costs  as  taxed  in  both  courts  were  properly  allowed. 

3.  The  constitutional  validity  of  the  statute  in  question  is  also  assailed  by 
the  appellant.  But  we  find  no  ground  for  changing  the  conclusion  arrived  at 
in  Johnson  v.  Railway  Co.,  29  Minn.  425,  S.  C.  13  N.  W.  Rep.  673,  that  the 
question  was  one  of  legislative  policy,  and  that  there  was  no  constitutional 
objection  to  the  exercise  of  such  discretion  by  the  legislature  in  the  particular 
•class  of  cases  to  which  the  statute  is  made  applicable,  whether  the  provision 
be  considered  as  a  reasonable  measure  of  compensation  for  their  expenses  to 
plaintiffs  recovering  their  just  claims  in  such  cases,  or  as  an  additional  re- 
straint upon  the  negligent  management  or  omissions  which  occasion  the  losses 
out  of  which  such  Utigatiou  arises.    Judgment  affirmed. 


Brackett  and  others  o.  Dayton. 
Filed  November  4,  1885. 

1.  Practicb— Motion  to  Vacate  Judgment. 

The  motion  to  vacate  and  set  aside  the  judgment  in  this  cause  hdd  to  have  been 
properly  denied. 

2.  Bankruptcy— Effect  of  Axmudication  on  Suits  Pending  in  State  Coubtb. 

An  adjudication  of  banlcniptcy  under  the  United  States  bankrupt  law  does  not, 
of  its  own  force,  divest  other  courts  of  jurisdiction  of  suits  against  toe  bankrupt,  or 
render  subsequent  proceedings  in  pending  suits  void. 
8.  Same— Judgments  in  State  Coobts. 

Such  suits  might,  when  necessary,  be  arrested  or  controlled  by  the  bankrupt  court, 
(not  by  acting  on  the  courts,  but  on  the  parties ;)  but  otherwise  the  iuiisdiction  of 
other  courts  remains  unimpaired,  and  their  judgments  are  valid. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county. 

/.  B.  &  W.  H.  Sanborn,  for  respondent,  James  Brackett  &  Co.  Lyman  C. 
Dayton,  pro  se, 

Mitchell,  J.  Appeal  from  an  order  denying  a  motion  to  vacate  and  set 
aside  a  judgment.  One  of  the  grounds  on  which  the  motion  was  made  was 
that  plaintiffs  were  not  the  owners  of  the  note  or  debt  out  of  which  this 
judgment  sprang.  The  record  shows  that  this  had  become  res  adjudioata 
between  the  parties  twice  before  this  action  was  ever  brought.  This  is  a 
conclusive  reason,  to  say  nothing  of  others,  why  the  judgment  should  not  be 
vacated  on  any  such  ground.  The  second  ground  upon  which  defendant  moved 
to  have  the  judgment  vacated  was  the  fact  of  the  pendency  of  bankruptcy 
proceedings  in  the  United  States  district  court  in  which  he  had  been  adjudged 
a  bankrupt. 
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The  facts,  as  appears  from  the  record,  are  that  defendant  filed  his  petition 
in  bankruptcy  on  the  twenty-ninth  day  of  February,  1868,  and  was  subse- 
quently adjudged  a  bankrupt;  that  on  the  twenty-eighth  of  December,  1875,  he 
filed  his  petition  for  his  discharge,  but  that  he  has  done  nothing  whatever 
towards  obtaining  his  discharge  since  that  date.  When  this  action  was  com- 
menced  in  March,  1882,  defendant  appeared  and  answered,  setting  up  the  pen- 
dency of  these  same  bankruptcy  proceedings,  to  which  plaintiff  replied,  alleg- 
ing an  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to  ob- 
tain his  discharge.  The  issue  thus  made  was  tried  in  June,  1882,  a  judgment 
ordered  for  the  plaintiff,  which  was  entered  October  14,  1882.  The  motion 
to  vacate  the  judgment  was  made  November  30,  1883.  over  one  year  after  it 
was  rendered. 

On  this  state  of  facts  it  is  perfectly  manifest  that  the  refusal  of  the  court 
to  vactite  and  set  aside  the  judgment  was  correct,  in  any  view  of  the  case, 
unless  the  judgment  was  void;  and  this,  as  we  understand  him,  is  defend- 
ant's contention.  His  position  seems  to  be  that  the  federal  bankrupt  law 
avoids,  of  its  own  force,  all  judicial  proceedings  in  other  courts  the  instant 
one  of  the  parties  is  adjudged  a  bankrupt;  that  such  an  adjudication  by  the 
bankrupt  coui-t  divests  all  otiier  tribunals  of  jurisdiction  and  renders  all  sub- 
sequent proceedings  void.  This  once  not  uncommon  error  was  long  since 
entirely  exploded.  The  ordinary  tribunals  are  not  deprived,  by  mere  force 
of  an  adjudication  of  bankruptcy,  of  jurisdiction  over  suits  against  the  bank- 
rupt. 

Tlie  proceedings  in  other  courts  mViy,  when  necessary,  be  arrested  or  con- 
trolletl  by  the  bankruptcy  court,  (not  by  acting  upon  the  courts  but  upon  the 
parties;)  but  in  the  absence  of  any  such  interference  the  jurisdiction  of  other 
courts  remains  unimpaired,  and  these  judgments  are  valid.  Davis*  Case^  1 
Sawy.  260;  Eystei-  v.  Qaff,  91  U.  S.  521;  Davis  v.  Friedlander,  104  U.  S.  570. 
There  is  nothing  in  the  suggestion  that  plaintiffs  should  have  obtained  per- 
mission of  the  bankrupt  court  to  bring  this  action.  They  had  never  proved 
their  claim  against  the  defendant,  or  in  any  manner  become  parties  to  the 
bankruptcy  proceedings.  Neither  were  they  interfering  with  those  proceed- 
ings, nor  with  any  property  in  the  custodv  of  the  bankrupt  court.  Dinyee  v. 
Becker,  9  Phil.  199. 

Order  affirmed. 


Wyman  v.  Northern  Pac.  R.  Co. 

Filed  October  23.  1885. 

1.  Cabsikb  or  Passbkgbbs — Pubchasbb  of  Ticket  Entitlbd  to  CoNTiNuons  Passagb 

OWLY. 

In  the  absence  of  any  agreement  to  the  contrary,  the  purchaser  of  a  railroad  ticket 
is  only  entitled  to  one  continuous  passage  upon  it. 

2.  Sajck— Right  to  Stop  Over. 

When  he  has  selected  his  train  and  commenced  his  journey,  he  has  no  right  to 
leave  at  an  intermediate  point  without  the  carrier's  assent,  and  afterwards  demand 
that  the  contract  be  completed  on  another  train. 

3.  Samb— Two  Railboad  Companies  Running  ovbb  Same  Road. 

The  road  from  S.  to  A.  was  used  by  both  defendant  and  the  St.  P.,  M.  &  M.  R.. 
Co.,  each  company  operating  its  own 'trains.  The  plaintiff  purchased  a  ticket  from 
8.  to  A.,  (which  was  good  on  a  train  of  either  company,)  entered  at  S.  a  train  of  the 
the  latter  company,  which  ran  onlv  to  M.,  a  point  intermediate  between  S.  and  A. 
The  conductor  of  this  train  accepteil  this  ticket  in  payment  of  his  farefrum  S.  to  M., 
"punched"  it,  and  returned  it  to  him.  Held,  that  plaintiff  had  no  right  on  this 
ticket  to  resume  his  journey  to  A.  on  a  train  of  defendant. 

4.  Samb— Refusal  op  Passenger  to  Pay  Fare— Expulsion  at  Place  not  a  Station. 

If  a  person  enter  a  train,  and  refuse  to  pay  his  fare  when  lawfulljr  demanded,  he 
is  a  trespasser,  and  not  a  passenger,  and  at  common  law  the  carrier  is  not  bound  tu 
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put  him  oflf  at  a  station  or  usual  stopping  place,  but  may  expel  him  at  any  place, 
provided  it  will  not  expose  him  to  serious  danger,  or  result  in  wanton  injury  to 

Appeal  from  an  order  of  the  district  court,  Anoka  county. 

Merrick  <&  Merrick,  for  appellant,  (Jeorge  H.  Wyman.  W.  P.  Clough,  for 
respondent,  Northern  Pac.  R.  Co. 

Mitchell,  J.  This  was  an  action  for  damages  for  unlawfully  ejecting 
plaintiff  from  defendant's  train.  The  appeal  is  from  an  order  sustaining  a 
demurrer  to  the  couiplaint.  The  allegations  of  the  complaint  are  that  the 
plaintiff  purchased  of  <lefendant  a  ticket  from  Anoka  to  St.  Paul  and  return, 
and  entered  one  of  defendant's  trains  at  Anoka,  and  proceeded  to  St.  Paul; 
that  on  the  trip  the  conductor  took  up  one-half  of  the  ticket  and  returned  the 
other  half  to  the  plaintiff;  that  on  the  afternoon  of  the  same  day  he  boarded 
one  of  the  trains  of  the  St.  Paul,  Minneapolis  &  Manitoba  Railway  Company 
from  St.  Paul  to  Minneapolis,  and  presented  the  remaining  or  "return"  half 
of  tlie  ticket  to  the  conductor,  wiio  punched  it  and  returned  it  to  him;  that 
this  train  ran  only  to  Minneapolis;  that  in  the  evening  at  Minneapolis  he 
entered  a  ptissenger  train  of  defendant  for  Anoka,  and  during  the  trip  tend- 
ered this  same  ticket  to  the  conductor,  who  refused  to  receive  it  for  his  fare, 
and  then  stopped  the  train  at  a  point  eight  miles  from  Anoka,  "in  an  unin- 
habited country,  and  not  at  any  station,  and  with  force,  threats,  and  vio- 
lence expelled  plaintiff  from  said  train,  and  did  then  and  there  refuse  to 
carry  plaintiff  to  said  Anoka,  as,  for  a  valuable  consideration  paid,  defendant 
had  theretofore  agreed  to  do."  The  ticket,  which  is  set  out  in  the  com- 
plaint, contains  no  permission  to  "stop  over,"  but  reads  merely  "returning;" 
"St.  Paul  to  Anoka."  The  complaint  contains  no  allegation  that  plaintiff 
paid,  or  offered  to  pay,  his  fare,  except  by  tendering  the  ticket  in  question. 

In  explanation,  it  may  be  proper  to  state,  what  was  assumed  and  conceded 
on  the  argument,  (although  the  fact  does  not  clearly  appear  from  the  com- 
plaint,) that  the  road  between  St.  Paul  and  Anoka  is  used  by  both  the  defend- 
ant and  the  St.  Paul.  Minneapolis  &  Manitoba  Riiilway  Company,  each,  how- 
ever, operating  its  own  trains;  but  that  the  ticket  in  question  was  good  on 
the  trains  of  either  company.  We  do  not  construe  the  complaint  as  allegin;^ 
the  use  of  undue  or  unnecessary  force  in  expelling  plaintiff.  The  gist  of  his 
cause  of  action  is  that  the  expulsion  was  unlawful,  and  the  allegations  of 
assault  with  force  and  violence  are  referable  to  the  fact  of  the  expulsion. 
Neither  is  the  allegation  material  that  the  place  of  expulsion  "was  not  at  any 
station."  If  a  person  enter  a  train,  and  refuse  to  pay  his  fare  when  lawfully 
demanded,  he  is  a  trespasser,  and  not  a  passenger,  and  at  common  law  the 
carrier  is  not  required  to  put  him  out  at  one  place  rather  than  anotiier,  pro- 
vided he  is  not  wantonly  exposed  to  peril  of  serious  personal  in  j  ury.  Expulsion 
may  be  at  a  place  other  than  a  depot  or  usual  stopping  place,  provided  care  is 
taken  not  to  expose  the  person  to  serious  injury  or  danger;  or,  as  it  is  some- 
times expressed,  provided  the  act  will  not  result  in  wanton  injury  to  him.  The 
carrier  is  not  required  to  have  consideration  for  the  w«re  convenience  of  such 
a  wrong-doer.  MaClure  v.  Philadelphia,  W,  <&  B.  R.  Co.,  34  Md.  532;  Great 
Western  R,  Co,  v.  Miller,  19  Mich.  305;  Lillis  v.  St.  Louis,  K.  C.  <&  N.  Ry. 
Co.,  64  Mo.  464;  O'Brien  v.  Boston,  etc.,  R.  Co.,  15  Gray,  20. 

In  some  states  this  rule  has  been  changed  by  statute,  but  we  are  aware  of 
no  authority  to  the  contrary  where  the  common-law  doctrine  remains  in  force. 
The  case  of  Maples  v.  New  York  <&  iV  II,  R,  Co.,  38  Conn.  557,  cited  by  coun- 
sel, if  the  facts  of  that  case  are  examined,  will  be  found  not  to  be  at  all  in 
conflict  with  the  general  rule. 

There  is  no  alTegatiou  that  the  place  of  expulsion  was  dangerous  or  such  as 
to  expose  plaintiff  to  serious  peril.  Hence  the  case  is  reduced  down  to  the 
single  question  whether  defendant  had  a  right  to  expel  plaintiff  at  all.  On 
this  ticket  the  plaintiff  had  only  a  right  to  a  continuous  passage.    The  gen- 
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^eral  rule,  in  the  absence  of  any  st':itute  changing  it,  is  that  the  contract  of 
conveyance  between  a  carrier  and  a  passenger  ia  an  entirety.  Neither  party 
can  require  the  other  to  perform  it  in  parts.  Where  a  passenger  has  selected 
his  train  and  entered  it  and  commencad  his  journey,  he  has  no  right  to  leave 
it  at  an  intermediate  point  without  the  carrier's  consent,  and  afterwards  de- 
mand that  the  contract  be  completed  on  anotlier  train.  The  piissenger  on  re- 
suming his  journey,  after  leaving  the  train  without  permission  of  the  carrier, 
can  claim  no  riglits  under  his  ticket  on  another  train.  The  production  of  a 
conductor's  check,  unless  it  expressly  authorizes  the  passenger  to  stop  over, 
gives  him  no  rights  in  the  premises.  Such  a  check  is  simply  evidence  tliat 
the  fare  has  been  paid  for  a  continuous  journey.  This  is  too  well  established 
to  really  require  the  citation  of  authorities.  See  Thomp.  Garr.  69,  70,  and 
■cases  cited. 

Plaintiff's  contention,  however,  is  that,  even  if  this  be  so,  there  was  a 
waiver  of  this  condition  on  part  of  defendant,  and  a  consent  that  he  might 
stop  over  at  Minneapolis  and  resume  his  journey  on  anotlier  train,  from  ti»e 
fact  that  he  was  admitted  as  a  passenger  on  the  Manitoba  Short  Line  train 
from  St.  Paul  to  Minneapolis,  and  tliis  ticket  accepted  by  the  conductor; 
that  if  the  ticket  only  entitled  him  to  a  continuous  passage,  it  was  the  duty  of 
that  conductor  to  notify  him  of  tliat  fact.  To  this  su'ggestion  there  are  two 
sufficient  answers:  (1)  Tins  was  the  train  of  the  St.  Paul,  Minneapolis  & 
Miinitoba  Railroful  Company,  and  not  of  defendant,  and  the  conductor,  the 
;igent  of  the  former,  and  not  of  the  latter;  and  (2)  even  if  it  had  been  defend- 
ant's train  the  acts  referred  to  would  not  have  amounted  to  any  such  waiver 
or  consent.  This  ticket  would  have  entitled  plaintiff  to  enter  the  train  and 
ride  to  Minneapolis,  The  defendant  would  have  had  no  right  to  refuse  to 
admit  him  or  acx^ept  the  ticket.  If  plaintiff  saw  fit  to  use  it  for  a  piissage  to 
Minneapolis  instead  of  one  to  Anoka,  he  had  a  right  to  do  so.  Neither  did 
the  fact  that  the  conductor,  after  punching  the  ticket,  returned  it  to  him 
enhance  plaintiff's  right  in  the  premises.  The  punching  merely  indicated 
that  it  hiid  been  used.  If  the  conductor  was  at  fault  at  all,  it  Wjis  in  not  tak- 
ing the  ticket  up  altogether  before  reaching  Minneapolis,  a  fact  of  which  his 
employers,  if  any  one,  and  not  the  plaintiff,  can  complain.  Our  conclusion 
therefore  is  that  the  expulsion  of  plaintiff  was  lawful,  and  that  the  complaint 
states  no  cause  of  action.    Order  affirmed. 

In  support  of  the  propositions  so  clearly  stated  in  the  first  and  second  paragraphs  of 
the  head-note  in  the  pnncipal  case,  see  the  following  cases  cited  in  Thompson  on  Car- 
riers of  Passengers :  Stone  v.  Chicago,  etc.,  R.  Co.,  47  Iowa,  82 ;  Hamilton  v.  New  York, 
€tc.,  R,  Co.,  51  N.  Y.  100;  Cheney  v.  Boston,  etc.,  R.  Co.,  11  Mete.  121 ;  Cleveland,  etc.,  R. 
Co.  V.  Bartram,  11  Ohio  St.  457 ;  State  v.  Overton,  24  N.  J.  Law,  435 ;  Johnson  v.  Concord 
U.  Corp.,  46  N.  H.  213 ;  Beebe  v.  Ayres,  28  Barb.  275  ;  Drew  v.  Central  Pac.  R.  Co.,  61  Cal. 
425 ;  Briggs  v.  Grand  Trunk  Ry.  Co.,  24  U.  C.  Q.  B.  610 ;  Craig  v.  Great  Western  Ry.  Co.,  Id. 
504 ;  Barker  v.  Cofiin,  31  Barb.  553 ;  Breen  v.  Texas,  etc.,  R.  Co.,  50  Tex.  43 ;  Gale  v.  Dela- 
ware, etc.,  R.  Co.,  7  Hun,  (570;  Oil  Creek,  etc.,  Ry.  Co.  v.  Clark,  72  Pa.  St.  231 ;  Terry  v. 
Plashing,  etc.,  R.  Co.,  13  Hun,  359;  Dietrich  v.  Pennsylvania  R.  Co.,  71  Pa.  St  432; 
Vankirk  v.  Pennsvlvauia  R.  Co.,  7(i  Pa  St  08.  See,  also,  Yorton  v.  Milwaukee,  L.  S.  <Ss 
W.  Ry.  Co.,  21  N.  W.  Rep.  516,  and  11  N.  \V.  Rep.  482,  and  note  by  Seymour  D.  Thomp- 
son, 15  Fed.  Rep.  78  et  seq. 

Wilcox  tj.  Board  of  County  Com'rs.  County  of  Sibley. 

Filed  October  23,  1885, 

Clerk  op  DisTRrcr  Couki^-Fees— Admikistebino  Oaths  to  Jobobs  and  Witnesses  iir 
Criminal  C.^ses. 

The  clerk  of  the  district  court  is  not  entitled  to  fees  from  the  county  for  adminis- 
tering oaths  to  jurors  and  witnesses  for  the  state  in  criminal  cases,  for  the  purpose 
of  verifying  their  accounts  for  per  diem  and  mileage  for  attendance  at  court. 

Appeal  from  an  order  of  the  district  court,  Sibley  county,  overruling  de- 
fendant's demurrer. 
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IF.  //.  Leejnan,  for  respondent,  M.  R.  Wilcox.  Sylvester  Kipp,  for  appel- 
lant, Board  of  Co.  Coni'rs,  Sibley  Co. 

MiTciiKLL,  J.  The  clerk  of  tlie  district  court  is  required  to  issue  to  each 
juror,  and  to  each  witness  for  the  state,  in  criminal  cases,  a  certificate  for  hi& 
per  diem  and  mileage  for  attendance  at  court.  Gen.  St.  1878,  c,  70,  §§  10.. 
30.  For  each  such  certificate  the  state  allows  the  clerk  a  fee  of  15  centa. 
Gen.  St.  c.  70,  §  2. 

The  plaintiff,  while  clerk  of  the  district  court,  administered  an  oath  to  each" 
juror  and  witness,  verifying  his  claim  for  per  diem  and  mileage,  andfor  thia 
he  now  claims  to  recover  from  the  county  a  fee  of  24  cents  for  each  oath. 
This  claim  is  made  under  the  clause  of  the  fee  bill  allowing  clerks  of  the^ 
district  court  25  cents  "for  administering  oaths  not  otherwise  provided  for.** 

The  claim  is  untenable.  Even  if  the  statute  required  every  juror  and  wit- 
ness to  verify  by  oath  his  account  tor  per  diem  and  mileage  before  his  certifi- 
cate should  be  issued,  the  county  would  not  be  liable  for  the  expense  with- 
out a  statute  clearly  imposing  the  liability  upon  it.  Such  services  would  not 
be  performed  for  the  county.  It  is  no  part  of  its  duty  to  bear  the  expense  of 
furnishing  the  necessary  proofs  for  those  having  claims  against  its  treasury^ 
The  expense,  if  any,  ^would  devolve  upon  those  for  whom  the  services  were 
performed;  that  is,  upon  those  upon  whom  devolved  the  duty  of  furnishing- 
the  proof.  But  tliere  is  no  statute  requiring  the  clerk  to  exact  this  oath  from 
jurymen  and  witnesses.  Whether  he  has  the  power  to  we  need  not  here  con- 
sider. See  Gen.  St.  1878,  c.  8,  §  115.  But  we  do  not  think  that  the  statute 
contemplates  that  the  juror  or  the  witness  shall  be  required  to  pay  a  fee  for 
swearing  to  his  attendance  at  court  before  he  shall  be  entitled  to  his  certifi- 
cate. The  duty  of  issuing  the  certificate  is  imposed  upon  the  clerk,  and  for 
his  services  in  this  regard  the  statute  gives  him  a  fee  of  15  cents.  These^ 
services  include  his  ascertaining  and  satisfying  himself  of  the  correct  amount^ 
and  whatever  he  does  in  that  regard,  whether  by  way  of  investigation  or  ad- 
ministering an  oath  to  the  party,  is  included  in  and  covered  by  his  fee  of  15 
cents. 

What  we  have  said  applies  with  equal  force  to  oaths  administered  to  dep- 
uty-sheriffs appointed  pursuant  to  section  208,  o.  8,  Gen.  St.,  to  verify  their 
claims  for  compensation  for  attendance  upon  court. 

The  plaintiif  shows  no  cause  of  action  against  the  county,  and  the  demur-i^ 
rer  to  the  complaint  should  have  been  sustained.    Order  reversed. 
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BUPRBME  COURT  OF  NEBRASKA. 


Code  9.  Carlton. 

Filed  October  21,  1885. 

XQUITABLS  AflSIGNKSNIV-GABVISHMENT. 

A.  J.  A.  was  a  subcontractor,  under  J.  F.,  to  build  certain  sections  of  a  railroad, 
which  work  he  again  sublet  to  H.,  L.  <fe  L.,  who  were  performing  said  work.  Upon 
the  completion  of  Slid  contract  said  J.  F.  would  be  indebted  to  A.  J.  A.  $2,413.27. 
H.,  L.  &  L.  tiled  a  statutory  lien  on  said  railroad  for  their  work  and  labor  in  build- 
ing said  sections  thereof.  W.  R.  C  in  the  presence  of  A.  J.  A.,  presented  for  ac- 
ceptance and  payment  to  J.  F.  a  draft  or  order  drawn  by  A.  J.  A.  on  J.  F.,  in  favor 
of  and  payable  to  W.  R.  C.  for  the  sum  of  $1,041.50,  in  hill  of  all  claims.  Where- 
upon J.  F.  stated  to  A.  J.  A.,  in  the  presence  of  W.  R.  C,  that  he  would  not  pay  it 
until  all  of  the  liens  for  labor  on  said  sections  were  settled  and  paid  off.  N.  G.  O. 
C.  sued  ouc  an  attachment  against  A.  J.  A.,  and  garnished.  J.  F.  Hdd^  that  there 
was  an  equitable  assignment  and  appropriation  of  the  money  payable  from  J.  F.  to 
A.  J.  A.,  to  W.  R.  C,  to  the  amount  called  for  in  said  draft  or  order,  subject  to  the 
said  statutory  liens. 

Error  from  Lancaster  county. 

A.  W.  Field  and  A,  F.  Parsons,  for  plaintiff.  Hartoood,  Ames  dk  Kelley 
and  Marquette,  Deweese  <&  HaJl,  for  defendants. 

€k)BB,  C.  J.  It  appears  from  the  record  that  on  the  fifth  day  of  February, 
1884,  William  H.  Carlton  commenced  an  action  in  the  district  court  of  Lan- 
caster county  against  John  Fitzgerald  and  Albro  J.  Ames.  In  his  petition 
the  said  Carlton  alleged  that  on  and  before  the  third  day  of  January,  1883, 
»nd  ever  since  said  time,  the  said  Fitzgerald  had  been,  and  still  was  but  for 
the  facts  and  circumstances  thereinafter  set  forth,  justly  indebted  to  the  said 
Ames  in  a  sum  exceeding  the  sum  of  $1,041.50,  and  that  on  said  third  day  of 
January,  1883,  and  before  that  time,  the  said  Ames  was,  and  still  is,  justly 
indebted  to  the  said  Carlton  in  said  sum  of  $1,041.50,  and  that  on  said  last- 
named  date.  In  consideration  of  the  said  indebtedness,  the  said  Ames  made, 
executed,  and  delivered  to  the  said  Carlton  his  certain  order  or  bill  of  ex- 
change in  writing,  in  the  words  and  figures  following: 

"Chester,  Neb.,  January  3,  1883. 
**John  Fitzgerald:    Please  pay  W.  R.  Carlton  ten  hundred  and  forty-one 
and  50-100  dollars  ($1,041.50)  as  payment  in  full  for  all  claims  to  date. 

[Signed!  "A,  J.  Ames." 

— ^That  afterwards,  and  on  or  about  the  twenty-first  day  of  January,  1884,  the 
ftaid  Carlton  presented  said  order  to  Fitzgerald,  and  requested  him  to  accept 
the  same,  and  that  thereupon  said  Fitzgerald,  in  the  presence  of  said  Ames, 
told  the  plaintiff  that  he,  said  Fitzgerald,  was  owing  said  Ames  several  hun- 
dred dollars  in  addition  to  the  amount  of  said  order,  but  that  said  Ames  had 
been  a  subcontractor  under  said  Fitzgerald  for  the  building  of  a  certain  line 
of  railroad,  and  had  in  the  prosecution  thereof  relet  certain  portions  of  said 
work  to  Higgins,  Little  &  I^ve,  and  that  they  had  filed  liens  on  said  road  for 
the  certain  amounts  claimed  to  be  due  them  by  virtue  of  their  respective  con- 
tracts with  said  Ames  as  aforesaid;  and  that  he,  said  Fitzgerald,  was  unable 
to  determine  for  what  amount  said  claims  and  liens  would  be  established,  or 
were  valid;  nor  how  much,  therefore,  would  remain  in  his  hands  due  to  said 
Ames  after  their  satisfaction,  and  that  he  declined,  therefore,  to  accept  said 
order;  but  then  and  there,  with  the  present  consent  of  said  Ames,  agreed 
with  and  promised  the  plaintiff  that  whatever  amount  should  remain  payable 
by  him,  Fitzgerald,  to  Ames  after  the  satisfaction  of  said  liens,  he  would  pay 
V.25N.W.,no.8— 23  r  r\n.n\o 
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the  plaintiff  by  reason  of  said  order  to  the  full  amount  thereof.  Also  that 
afterwards,  and  on  or  about  the  thirtieth  daj  of  January,  1884,  the  plaintiff 
again  presented  said  order  to  said  Fitzgerald,  and  again  requested  him  topaj 
or  unconditionallj  accept  the  same,  which  said  Fitzgerald  again  refused  to 
do,  using  substantially  the  same  language  as  hereinbefore  recited,  and  say- 
ing to  tlie  plaintiff,  in  the  presence  and  with  the  express  assent  of  said  Ames, 
that  he,  plaintiff,  miglit  rest  perfectly  easy;  that  whatever  remained  of  the 
moneys  in  his  hands  due  said  Ames  over  and  above  the  amount  of  said  liens» 
he,  said  Fitzgerald,  would  pay  the  plaintiff  to  the  full  amount  of  said  order, 
and  tliat  he  would  fully  protect  the  plaintiff  in  the  premises. 

It  was  f  urtlier  alleged  in  and  by  said  petition  that  at  all  times  thereinbe- 
fore stated  said  Fitzgerald  was  owing,  and  that  he  was  still  owing,  to  said 
Ames  a  greater  sum  than  91,041.50,  over  and  above  all  claims,  liens,  and  de- 
mands of  whatever  description  which  the  said  Higgins,  Little  &  Love,  all 
or  any  of  them,  have,  or  at  any  time  or  now  claim  to  have,  against  the  said 
Ames,  or  against  or  upon  said  line  of  railroad ;  that  the  said  Ames  is  insolvent, 
and  is  a  non-resident  of  this  state,  and  has  no  property  or  effects  whatever, 
except  said  moneys  in  the  hands  of  said  Fitzgerald,  applicable  to  the  pay- 
ment of  said  demand;  witli  prayer  for  judgment,  etc. 

On  the  twelfth  day  of  June,  1884,  N.  G.  O.  Code  applied  for  and  obtained 
leave  of  court  to  intervene  and  answer  in  said  cause,  and  on  the  sixteenth 
day  of  June  following  filed  his  answer  and  cross-bill  therein.  In  and  by  said 
answer  he  alleged  that  on  the  thirtieth  day  of  January,  1884,  he,  the  said  Code, 
commenced  an  action  in  the  district  court  of  Lancaster  county  against  the  said 
Albro  J.  Ames,  and  caused  an  attachment  to  issue  in  said  cause,  and  notice  in 
garnisliment  was  served  upon  said  Fitzgerald,  defendant  herein,  and  such 
further  proceedings  were  had  in  said  action  that  at  the  February  term  of  said 
court,  to-wit,  March  24, 1884,  the  said  Code  obtained  a  judgment  against  said 
Ames  for  the  sum  of  82,455.94  debt,  and  costs.  The  said  Fitzgenild,  as  gar- 
nishee in  said  cause,  appeared  and  answered,  and  from  said  answer  the  court 
found  in  the  possession  of  said  Fitzgerald  property  of  said  Ames  in  tlie  sum 
of  $2,413.27,  and  on  said  twenty-seventh  day  of  March  the  court  ordered  the  said 
Fitzgerald  to  hold  the  same  subject  to  the  order  of  the  court.  F  urther,  that  at 
the  time  of  the  giving  of  the  order  mentioned  in  the  plaintiff^s  petition  by  the 
gaid  Ames  to  this  plaintiff,  the  said  Ames  had  no  funds  whatever  in  the  hands 
of  the  said  Fitzgerald;  that  at  the  time  of  the  commencement  of  this  action, 
and  of  the  service  of  garnishment  on  said  Fitzgerald,  said  Fitzgerald  had  not 
accepted  said  draft,  and  had  refused  to  accept  the  same;  that,  by  virtue  of  said 
garnishment  proceeding,  the  said  Code  is  entitled  to  receive  or  hold  all  of  the 
said  $2413.27,  by  this  court  found  in  the  possession  of  said  Fitzgerald,  belong- 
ing to  said  Ames;  that  no  part  of  the  above-mentioned  judgment  obtained  by 
him  against  said  Ames  has  been  paid.  Also  denies  that  the  plaintiff  herein 
ever  had  or  acquired  any  lien  or  claim  whatever  by  virtue  of  said  alleged  draft 
upon  the  money  in  the  hands  of  Fitzgerald  belonging  to  the  said  Ames,  and 
denies  each  and  every  allegation  in  bis  petition  contained,  except  as  may  be 
admitted  herein,  with  demand  for  judgment,  etc. 

On  the  twenty-fourth  day  of  June,  1884,  the  defendant  John  Fitzgerald 
made  and  filed  his  answer  in  said  action,  wherein  and  whereby  he  admitted 
all  the  facts  stated  in  the  said  plaintiff's  petition,  except  what  were  therein 
denied  or  modified.  Said  defendant  averred  that,  since  the  giving  of  the  or- 
der by  him  referred  to  in  plaintiff's  petition,  he  was  garnished  in  the  case  of 
N.  Q.O.  Cod'C  V.  Albro  J,  Ames,  and  ra^ide  his  answer  tlierelo  in  said  court, 
which  answer  in  garnishment  he  made  a  part  of  his  answer  herein.  Defend- 
ant admitted  that  he  had  in  his  possession  moneys  belonging  to  one  Albro  J. 
Ames,  amounting  to  61,006.31,  suljject,  however,  to  tlie  order  of  Albro  J. 
Ames  on  John  Fitzgerald,  in  favor  of  said  Carlton,  and  also  subject  to  the 
said  garnishment  proceedings  of  N.  G.  O.  Code;  that  defendant  did  not  know 
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to  whom  said  money  belongs,  and  asked  that  the  court  make  such  order  in 
regard  to  the  disposition  of  money  as  should  protect  him,  the  said  defendant, 
and  prevent  him  from  having  to  pay  said  money  twice. 

It  also  appears  that  on  the  twenty-third  day  of  June,  1884,  the  said  plain- 
tiff Carlton  uiade  and  filed  his  reply  to  the  answer  and  cross-bill  of  the  said 
€ode,  in  and  by  which  he  denied  each  and  every  allegation  of  new  matter  in 
aaid  answer  and  cross-bill  contained. 

Upon  the  trial  to  the  court,  the  answer  of  John  Fitzgerald  in  garnishment 
in  the  case  otN,  O,  O.  Code  v.  Albro  J.  Ames,  with  exhibits  thereto  attached, 
was  admitted  in  evidence, and  constitutes  the  entire  evidence  in  the  case. 
Upon  it  the  district  court  found  for  the  plaintifT,  and  that  there  was  due  him 
from  the  defendant  John  Fitzgerald,  on  the  order  set  out  in  the  petition, 
the  sum  of  $1,000.  And  the  court  further  found  that  there  was  due  to  de- 
fendant N.  G.  O.  Code,  from  said  defendant  John  Fitzgerald,  the  sum  of 
^14.81.  upon  his  answer  and  cross-petition  in  said  action,  not  including  the 
amount,  if  any,  that  may  be  owing  by  said  Fitzgerald  after  satisfying  con- 
tested liens  mentioned  in  his  answer  in  garnisliment  introduced  in  evidence 
in  said  action.  And  thereupon  the  court  rendered  judgment  in  favor  of  Will- 
iam B.  Carlton,  against  John  Fitzgerald,  for  the  said  sum  of  $1,000,  and  in 
favor  of  N.  G.  O.  Code,  and  against  John  Fitzgerald,  for  the  said  sum  of  $14.81. 

The  cause  is  brought  to  this  court  on  error  by  N.  G.  O.  Code.  There  is  but 
one  error  assigned,  although  the  same  is  stated  in  three  different  forms,  all 
amounting  to  the  same  proposition,  to-wit:  "That  the  findings  and  judgment 
are  not  sustained  by  the  evidence."  In  my  view  tlie  evidence,  as  contained  in 
the  bill  of  exceptions,  establishes  the  facts  set  out  in  the  petition,  and  but  for 
the  peculiar  attitude  of  the  parties,  the  sole  question  governing  the  case  might 
xis  well  liave  been  presented  by  a  demurrer  to  the  petition. 

I  think  that  the  facts  set  out  in  the  petition  and  established  by  the  evi- 
dence constituted  an  equitable  assignment  of  whatever  funds  might  prove  to 
be  in  Fitzgerald's  hands  belonging  or  coming  to  Ames  upon  the  completion  of 
the  work  and  the  adjustment  of  the  statutoxy  liens  thereon.  By  the  drawing 
and  delivering  of  the  draft  or  order,  Ames  agreed  to  such  assignment  by  its 
receipt  and  presentation  to  Fitzgerald.  Carlton  agreed  to  the  same,  and  the 
verbid  conditional  acceptance  by  Fitzgerald  was  clearly  binding  on  him  within 
tlie  terms  of  the  limitations  embraced  in  such  acceptance.  While  it  is  true  that 
it  is  not  staled  in  the  draft  or  order  mentioned  in  the  petition,  and  referred  to 
in  the  bill  of  exceptions,  that  the  same  Wiis  drawn  upon  the  funds  in  Fitzger- 
ald's hands,  payable  to  Ames  upon  the  completion  of  his  subcontract  on  the 
railroad,  yet  it  was  certainly  so  expressed,  understood,  and  intended  by  Carlton, 
Ames,  and  Fitzgerald,  at  the  time  of  the  presentation  of  said  order  to  Fitz- 
gerald, and  its  qualified  acceptance  by  him.  While  it  may  be  granted  that 
the  making  and  delivery  of  the  draft  or  order  by  Ames  to  Carlton  did  not 
amount  to  a  legal  appropriation  of  any  fund  to  its  payment,  yet  I  think  that 
those  facts,  taken  in  connection  with  the  qualified  verbal  acceptance  of  the 
draft  or  order  by  Fitzgerald,  in  the  manner  set  out  in  the  petition  and  bill  of 
exceptions,  and  in  the  presence  of  both  the  drawer  and  holder  thereof,  did,  I 
think,  upon  the  principles  of  all  the  authorities  cited,  amount  to  an  equitable 
and  irrevociible  appropriation  of  this  particular  fund  to  the  extent  of  the 
amount  stated  in  said  drjift  or  order. 

It  is  not  contended,  nor  do  I  think  it  could  be  successfully,  that  Ames  after 
the  facts  and  circumstances  above  referred  to  could  liave  maintained  an  ac- 
tion against  Fitzgerald  for  the  said  moneys.  If  Fitzgerald  could  not  have 
been  sued  by  Ames,  then  it  is  clear,  both  upon  principle  and  autliority,  that 
he  am  not  be  garnished  by  Ames'  creditor.  A  fundamental  doctrine  of  gar- 
nishment is  that  "the  plaintiff  does  not  acquire  any  greater  rights  against 
the  garnishee  than  the  defendant  himnelf  possesses.  When,  therefore,  the 
attachment  plaintiff  seeks  to  avail  himself  of  the  rights  of  the  defendant 
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against  the  garnishee,  his  reconrse  against  the  latter  must  of  necessity  be 
limited  by  the  extent  of  the  garnishee's  liability  to  the  defendant."    Drake, 
Attachm.  §  458.    The  exception  to  the  above  principle  need  not  be  here  re- 
ferred  to,  as  there  was  not  even  a  suggestion  of  fraud  in  the  case  at  bar. 
The  judgment  of  the  district. court  is  affirmed. 


1 


Bbowk  v.  Kramer  and  others. 

Filed  October  28, 1885. 

1.  CouHTiBB— Bbidobb— ADVBBnSBMBirr. 

Where  a  county  board  advertise  for  bids  for  the  erection  of  a  pablic  bridge^ 
which  will  cost  to  exceed  $500,  in  a  newspaper  printed  and  of  general  circulation  in 
the  county,  and  also  with  a  considerable  circulation  througliout  the  state,  bat  one 
advertisement  continued  for  four  consecutive  weeks  is  necessary. 
X  8am»— SELRcnoir  or  Paper  by  Couivty  Boabd. 

Where  the  county  board  act  in  good  faith,  their  decision  as  to  the  selection  of  a 
paper  in  which  to  advertise  cannot  be  attacked  in  a  collateral  proceeding. 

3.  8amib — In  Two  Couktieb. 

Sections  87  and  88  of  the  road  law  merely  authorize  the  county  boards  of  counties 
separated  by  a  stream  to  meet  and  confer  together  in  regard  to  the  erection  jointly  of  a 
bridge  across  such  stream,  and  to  enter  into  a  Joint  contract  for  that  purpose ;  but 
in  the  absence  of  a  contract  there  is  no  power  or  one  board  to  erect  or  repair  a  bridge 
across  such  stream,  and  compel  the  other  board  to  pay  pait  of  the  cost. 

4.  BaMK — DlSCBETION  OP  CoUNTY   BOABD. 

The  court  will  not  control  the  discretion  of  the  county  board  as  to  what  bridges 
tlicy  shall  erect  or  repair,  unless  there  is  a  clear  abuse  of  the  trust,  even  where  there 
are  not  sufficient  funds  available  to  erect  or  repair  all  necessary  bridges. 

5.  tiAME — Injunction. 

8o  long  as  such  board  act  within  the  scope  of  their  authority,  an  injunction  will 
not  lie  to  restrain  them, 
e.  Same— In  Two  Counties— Bonds. 

Where  the  middle  of  a  stream  is  the  dividing  line  between  two  counties^  and  a 
bridge  is  erected  across  said  stream  by  the  county  board  of  one  of  such  counties  with- 
out tlie  co-operation  of  the  county  board  of  the  other,  the  county  erecting  the  bridge 
may  use  precinct  bonds  voted  for  tliat  jmrposeto  complete  the  bridge  in  the  ooun^ 
not  co-operating  in  the  erection  of  the  Drioge. 
7.  Sam»— Injunction  by  Tax-Payeb. 

A  tax-payer  who  seeks  to  enjoin  the  payment  of  money  for  the  erection  of  a  pnb- 
lic  bridge,  which  he  claims  is  being  constructed  in  violation  of  law,  must  act  with 
reasonable  promptness.  If  he  is  guilty  of  gross  laches,  and  knowingly  permits  the 
contractor  to  incur  liabilities  in  good  mith  in  the  construction  of  the  greater  portion 
of  the  work,  an  injunction  will  be  denied. 

Appeal  from  Merrick  county. 

A.  Ewing  and  M.  Whitmoyerf  for  plaintiff.  John  Patterson  and  O.  A.  Ab- 
boU,  for  defendant. 

Maxwell,  J.  This  action  was  brought  in  the  district  court  of  Merrick 
county  to  enjoin  the  commissioners  of  said  county  from  issuing  the  warrants 
of  Merrick  county  to  John  L.  Means  for  building  a  public  bridge  across  the 
Platte  river,  south  of  the  village  of  Clarks,  in  said  county,  and  the  treasurer 
from  paying  or  registering  the  same,  and  to  have  a  contract  entered  into  by  said 
commissioners  with  said  John  L.  Means  on  or  about  the  twentieth  of  Sep- 
tember, 1884,  for  the  erection  of  said  bridge  declared  null  and  void.  On  the 
trial  of  the  cause,  the  court  below  found  the  issues  in  favor  of  the  plaintiff, 
and  miule  the  injunction  perpetual.  It  appears  from  the  record  that  on  the 
nineteenth  day  of  August,  18)84,  the  county  commissioners  of  Merrick  county 
issued  a  proclamation  for  a  special  election  in  Clarksville  precinct  to  vote  on 
a  proposition  to  issue  the  bonds  of  said  precinct  to  the  amount  of  83,000  to 
aid  in  building  a  bridge  over  the  Platte  river,  south  of  tlie  village  of  Clarks; 
that  at  the  time  this  proposition  was  submitted  there  was  a  public  bridge 
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over  the  river  near  the  point  where  it  was  proposed  to  erect  the  new  one;  that 
this  bridge  had  been  erected  largely  with  funds  provided  by  the  precinct,  but 
the  bridge  was  then  a  public  thoroughfare  under  the  control  of  the  county 
commissioners;  that  by  reason  of  the  high  water  in  1884,  and  by  reason  of 
decay,  the  bridge  had  become  unsafe  for  travel,  and  it  was  necessary  either 
to  make  expensive  repairs  thereon  or  rebuild  it.  At  the  time  the  county 
•commissioners  submitted  the  proposition  for  bonds  in  Clarksville  precinct, 
they  caused  an  advertisement  to  be  published  in  the  Nonpareil,  a  newspaper 
published  at  Central  City,  in  said  county,  for  proposals  to  erect  the  bridge  in 
question,  and  use  such  materials  in  the  old  bridge  as  were  suitable  for  that  pur- 
pose. In  pursuance  of  such  notice,  the  proposition  for  bonds  having  carried 
in  Clarksville  precinct,  the  commissioners,  on  the  twentieth  day  of  September, 
1884,  let  the  contract  for  the  bridge  in  question  to  John  L.  Means,  one  of  the 
•defendants,  for  the  sum  of  ^.25  per  lineal  foot.  Mr.  Means  commenced 
work  at  once,  and  on  the  seventh  day  of  December,  1884,  when  this  suit  was 
commenced,  had  performed  about  three-fourths  of  the  labor  in  building  the 
bridge.  It  also  appears  that  at  the  letting  of  the  contract  there  were  a  num- 
ber of  other  bidders,  and  that  Mr.  Means  was  the  lowest  bidder.  The  Platte 
river,  at  the  point  where  the  bridge  is  located,  has  a  number  of  channels,  the 
widest  one  being  on  the  south  side,  and  the  boundary  line  between  Polk  and 
Merrick  counties  is  the  middle  of  the  south  channel.  There  is  testimony  in 
the  record  from  which  it  may  be  inferred  that  the  county  commissioners  of 
Polk  county  refused  to  join  with  the  commissioners  of  Merrick  county  in 
erecting  the  bridge.  It  also  appears  that  the  cost  of  repairing  the  old  bridge 
would  have  been,  as  Mr.  Means  testifies,  about  87,000.  The  plaintiff  is  a 
resident  and  t{ix-payer  of  Merrick  county,  and  has  resided  there  for  several 
^ears.  In  his  direct  examination  he  states  that  he  was  not  aware  of  the 
building  of  the  bridge  until  the  sixth  day  of  December,  1884.  On  cross-ex- 
umination,  however,  he  states  he  took  and  read  the  county  newspapers,  in- 
cluding the  Nonpareil,  in  which  the  notice  was  published;  that  he  saw  the 
4idvertisement  for  the  letting  of  the  contract;  that  he  knew  of  the  letting  of 
the  conj;ract  for  the  construction  of  the  same.  He  had  formerly  been  one  of 
the  county  commissioners  of  Menick  county,  and  evidently  is  a  man  of  at 
least  ordinary  intelligence.  His  statement,  therefore,  on  his  direct  examina- 
tion, unless  the  result  of  oversii^ht,  is  somewhat  remarkable. 

The  Jlrst  ground  in  the  petition  upon  which  an  injunction  is  claimed  is, 
in  substance,  that  the  bridge  is  about  2,500  feet  in  length,  and  will  call  for 
the  expenditure  of  $8,825,  and  no  advertisement  was  published  in  any  news- 
paper published  outside  of  Merrick  county  asking  for  bids  for  the  build- 
ing of  said  bridge  prior  to  the  letting  of  said  contract;  nor  did  said  county 
commissioners  of  record,  at  any  time  prior  to  the  letting  of  said  contract,  in 
their  proceedings,  while  sitting  as  a  board  for  the  transaction  of  the  business 
of  said  county,  direct  any  advertisement  to  be  published  in  any  newspaper 
published  in  said  county,  asking  for  bids  for  the  building  of  said  bridge. 
Second,  Because  the  Platte  river  separates  Merrick  from  Polk  county,  and  the 
-  whole  expense  is  to  be  borne  by  Merrick  county.  Third.  The  amount  of  road 
and  bridge  fund  in  Merrick  county  in  the  treasury  at  that  time  did  not  exceed 
the  sum  of  $2,389.69;  and  that  the  amount  of  the  levy  for  those  funds  for 
1884  did  not  exceed  the  sum  of  $6,241.83,  and  no  distinct  road  fund,  and  that 
but  two-thirds  of  the  levy  is  avaiLible  for  the  cunent  year,  etc. ;  the  amount 
to  be  expended  on  said  bridge  being  in  excess  of  the  funds  available  for  that 
purpose.  It  is  also  alleged  that  on  the  seventh  day  of  October,  1884,  the  com- 
missioners delivered  to  Means  a  warrant  on  the  bridge  fund  of  said  county 
for  the  sum  of  $1,200,  and,  on  tiie  eleventh  day  of  November  of  that  year,  a 
warrant  for  $1,800  on  said  fund;  "thus  anticipating,  and  undertaking  to  pre- 
vent and  make  useless,  the  taking  appeal  on  the  part  of  any  tax-puyer  of  said 
Jkferrick  county  who  might  desire  to  appeal  to  the  district  court  from  their 
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order  allowing  said  warrants  within  ninety  days  from  the  making  of  the  same*  ** 
etc.    These  grounds  will  be  considered  in  tlieir  order. 

First,  Tne  advertisement.  Section  84  of  the  act  in  relation  to  roads  (Comp^ 
St.  c.  78)  provides  that  "before  any  contracts  as  aforesaid  shall  be  let  the  county 
commissioners  shall  advertise  fur  bids  therefor,  and  shall  require  bidders  ta- 
accompany  their  bids  with  plans  and  specifications  of  the  work,  and  they  maj 
accept  the  most  suitable  plan  and  award  the  contract  accordingly,  or  may- 
reject  any  or  all  bids.  Sec.  85.  Such  advertisement  shall  state  the  general 
character  of  the  work,  and  shall  be  published  four  consecutive  weeks  in  some 
newspaper  printed  and  of  general  circulation  in  the  county;  and  where  the 
cost  of  the  work  exceeds  five  hundred  dollars,  such  advertisement  shall  also- 
be  published  in  some  newspaper  printed  in  and  of  general  circulation  through- 
out the  state.*'  The  amount  required  to  construct  this  bridge  clearly  brings 
it  within  that  class  of  cases  where  the  advertisement  must  be  published  four 
consecutive  weeks  in  a  newspaper  printed  and  of  general  cii-culation  in  the 
county,  and  also  in  a  newspaper  printed  in  and  of  general  circulation  through* 
out  the  state.  A  newspaper  may  have  so  general  a  circulation  as  to  embody 
both  of  these  conditions.  In  such  case  it  would  not  seem  to  be  necessary  to 
insert  the  advertisement  in  two  papers,  as  the  advertisement  in  one  would 
accomplish  all  that  was  desired,  viz.,  publicity  in  order  that  competition  in 
bidding  may  be  induced,  and  contracts  let  for  the  lowest  price  possible.  The 
county  board,  however,  are  to  determine  in  the  first  instance  the  paper  or  pa- 
pers in  which  the  advertisements  are  to  be  inserted;  and  if  they  act  in  good 
faith,  although  erroneously,  in  carrying  out  the  law,  their  acts  in  that  regard 
are  not  open  to  collateral  attack.  Commissioners  of  Knox  Co,  v.  AspintoalU 
21  How.  539;  Broton  v.  Otoe  Co,,  6  Neb.  115;  Ellis  v.  Karl,  7  Neb.  382. 
There  is  no  charge  of  bad  faith  on  the  part  of  the  commissioners,  or  of  fraud 
or  corruption.  The  testimony  shows  that  from  75  to  80  copies  of  the  Nonpar 
reil  circulated  in  nearly  all  parts  of  the  state,  outside  of  Merrick  county^ 
Other  papers  in  the  state  no  doubt  have  a  much  greater  general  circulation  in 
the  state,  but  in  the  absence  of  fraud,  corruption,  or  bad  faith  on  the  part  of 
the  county  board,  or  of  injury  to  the  plaintiff,  which  is  not  claimed,  this  can- 
not be  inquired  into  in  this  collateral  proceeding.  The  first  ground  for  an 
injunction,  therefore,  is  not  well  taken. 

Second,  Because  the  Platte  river  separates  Merrick  from  Polk  county,  and 
the  expense  should  be  borne  equally  by  those  counties.  Section  87  of  the  act  re- 
lating to  roads  provides  that  "bridges  over  streams  which  divide  counties,  and 
bridges  over  streams  on  roads  on  county  lines,  shall  be  built  and  repaired  at  the 
equal  expense  of  such  counties, "  etc.  Section  88  provides  the  mode  in  which 
counties  may  enter  into  joint  contracts  for  the  erection  and  repair  of  such 
bridges.  The  provisions  of  the  statute  apply  only  to  cases  where  adjoining^ 
counties  have  jointly  constructed  a  bridge  or  bridges  over  a  streiim  which 
separates  them,  or  to  joint  contracts  of  such  counties  for  the  erection  of  such 
bridges.  There  is  no  provision  in  the  statute  by  which,  in  the  absence  of 
an  agreement,  one  county  may  compel  an  adjoining  one  to  join  in  the 
erection  or  repair  of  a  bridge  across  a  stream  separating  one  county  from  the 
other.  This  question  was  before  the  supreme  court  of  Illinois  under  a  sim- 
ilar statute.  Commissioners  of  Highways  v.  Commissioners  of  Hightoays^ 
100  111.  631.  After  copying  the  sections  of  the  statute  it  is  said:  "Neither  of 
these  sections  directly  or  indirectly  confers  authority  upon  the  commission- 
ers of  one  town  to  compel  the  commissioners  of  an  adjoining  town  to  repair  or 
erect  a  bridge  on  a  town  line,  or  pay  one-half  of  the  cost  of  such  bridge  after 
it  may  be  erected  or  repaired."  State  v.  Kearney  Co.,  12  Neb.  6;  S.  C.  10  N. 
W.  Rep.  413.     The  second  ground,  therefore,  is  insuflacient. 

Third,  That  the  amount  of  road  and  bridge  fund  on  hand  at  the  time  the 
contract  was  let  did  not  exceed  $2,089.69,  while  the  levy  for  those  funds  for 
that  year  was  the  sum  of  $6,241.83,  but  two-thirds  of  which  was  available. 
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This  would  place  at  the  iisposal  of  the  commissioners  more  than  66,000  of 
the  road  and  bridge  fund,  to  which  should  be  added  the  Clarksville  precinct 
bonds,  making  more  than  $9,000  in  all.  The  exact  length  of  the  bridge  does 
not  appear,  being  estimated  at  from  2,100  to  2,500  feet.  This,  at  $3.25  per 
lineal  toot,  even  if  we  taite  the  greatest  length  shown,  would  amount  to  but 
little  more  than  $8,000.  Mr.  Kramer,  one  of  the  county  commissioners,  states 
tliat  before  letting  the  contract  the  commissioners  measured  t\\e  river  by  ty- 
ing a  band  around  the  felloe  of  a  wagon  wheel,  and  counting  the  revolutions, 
and  tliat  the  width  of  the  river  was  about  2,100  feet.  He  also  testi'Qes  in  sub- 
stiince  that,  in  the  opinion  of  the  commissioners,  upon  actual  view,  the  best 
interests  of  the  county  required  the  construction  of  a  new  bridge.  In  Stats 
v.  Kearney  Co,,  supra,  it  was  held  that  where  there  are  not  sufficient  funds  in 
the  county  treasury  to  repair  all  the  bridges  in  a  county,  the  court  will  not 
control  the  discretion  of  the  county  board  as  to  what  bridges  they  shall  erect 
or  repair,  unless  there  is  a  clear  abuse  of  the  trust.  The  erection  and  repair 
of  bridges  in  a  county  are  specially  committed  to  the  county  board  of  each 
county.  Such  board  are  presumed,  from  personal  inspection  or  otherwise,  to 
know  what  bridges  should  be  erected  or  repaired.  So  long,  therefore,  as  such 
board  act  within  the  scope  of  their  authority  an  injunction  will  not  lie  to  re- 
strain their  action.  But  it  is  said  that  even  if  the  board  had  authority  to  con- 
struct that  portion  of  the  bridge  in  Merrick  county,  it  had  no  power  to  cross 
the  line  into  Polk  county,  and  erect  a  bridge  in  that  county.  This,  if  applied 
to  a  stream  wholly  in  Polk  county,  doubtless  is  true;  but  when  applied  to  a 
stream  partly  in  both  counties  is  not  so  clear;  nor  is  the  question  presented 
in  this  case.  The  statute  provides  that  the  southern  boundary  of  Merrick 
county  shall  be  the  middle  of  the  south  chan  nel  of  the  Platte  river.  Com  p. 
St.  c.  17.  The  width  of  the  south  channel  of  the  river  is  shown  to  be  about 
1.300  feet. 

The  right  of  the  county  board  to  use  the  bonds  donated  by  Clarksville  pre- 
cinct for  the  completion  of  that  portion  of  tlie  bridge  in  Polk  county  is  un- 
questioned. Railroad  Co,  v.  Otoe  Co,,  16  Wall.  667;  Walker  v.  City  of  Cin- 
cinnati, 21  Ohio  St.  14;  SJiarpless  v.  Mayor,  21  Pa.  St.  147 ;  Qoddin  v.  Crump^ 
8  Leigh,  120.  If  this  was  not  so,  the  right  to  make  donations  to  railways  as 
public  highways  could  not  be  maintained.  In  liailroad  Co.  v.  Otoe  Co,  a  dona- 
tion to  a  railway  company  in  Iowa  wliich  proposed  to  run  its  road  to  the  east 
bank  of  the  Missouri  river  opposite  or  near  Nebraska  City  was  sustained; 
while  in  Walker  v.  Cincinnati  the  power  of  the  city  to  issue  its  bonds  for 
the  purpose  of  constructing  a  railroad  from  Cincinnati  south  through  one  or 
more  states  was  confirmed.  The  testimony  shows  that  there  are  less  than 
700  feet  of  the  bridge  in  Polk  county,  the  cost  of  which  was  less  than  $1,000, 
derived  from  bonds  to  be  expended  on  other  parts  of  the  bridge.  The  county 
board,  therefore,  need  not,  and  probably  did  not,  expend  any  part  of  the  road 
and  bridge  fund  in  Polk  county     The  third  cause,  therefore,  is  untenable. 

Fourth,  But  even  if  the  county  board  h.id  exceeded  its  powers  somewhat, 
a  tax-payer  could  not  wait  until  the  contractor  had  performed  a  considerable 
portion  of  the  work  of  which  the  public  would  have  the  benefit,  and  which 
would  be  lost  to  tlie  contractor,  and  then  enjoin  the  payment  of  the  work. 
Whitney  Arms  Co,  v.  Barlow,  63  N.  Y.  63;  City  of  East  St.  Louis  v.  East 
St  Louis  Q,  L,  Co.,  98  III.  415;  Bradley  v.  Ballard,  55  111.  413;  Kiver  L.  R. 
Co.  V.  Roach,  97  N.  Y.  378;  Tasnh  v.  Adams,  10  Cush.  252.  In  the  case  last 
cited  the  inhabitants  of  the  town  of  Natick  appropriated  $500  for  the  cele- 
bration of  the  second  centennial  anniversary  of  the  settlement  of  the  town, 
and  authorized  the  committee  appointed  for  that  purpose  to  draw  from  the 
town  treasury  an  amount  not  exceeding  the  sum  named.  The  committee, 
acting  under  this  vote,  proceeiied  to  make  contracts  on  behalf  of  the  town  for 
the  purpose  named,  and  expended  thereby  the  sum  of  $463.  The  celebration 
took  place  on  the  eighth  of  October,  1851,  under  the  sanction  of  the  town. 
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and  all  the  expenditures  were  made  prior  to  that  time.  On  the  eighteenth  of 
October,  1851,  the  action  was  brought  to  enjoin  the  payment  of  the  money. 
Tlie  court  say,  (page  253:)  "It  is  a  well-established  rule  in  equity  that  If  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforcement  of  his 
rights,  he  thereby  forfeits  his  claim  to  equitable  relief.  This  rule  is  more 
especially  applicable  to  cases  where  a  party,  being  cognizable  of  his  rights, 
does  not  take  those  steps  to  assert  them  which  are  open  to  him,  but  lies  by 
and  sulfei*s  other  parties  to  incur  expenses  and  enter  into  engagements  and 
contracts  of  a  burdensome  character." 

In  East  St,  Louis  v.  East  Louis  6^.  X.  Co,  the  defense  was  placed  solely  on 
the  ground  that  the  city  had  no  power  to  make  the  contract.  It  was  held 
even  if  there  was  a  defect  of  power  in  the  corporation  to  make  a  contract, 
yet  if  the  contract  was  not  in  violation  of  its  charter,  or  of  any  statute  pro- 
hibiting the  contract,  and  the  corporation  had  induced  a  party  who  relied  on 
the  contract  to  expend  money  in  the  perfosmance  of  the  same  on  his  pai-t,  the 
corporation  would  be  liable.  In  Hitchcock  v,  Galveston,  96  U.  S.  341,  the 
city  council  of  Galveston  had  contracted  with  Hitchcock  and  others  for  the 
construction  of  sidewalks,  to  be  paid  for  by  the  issue  of  city  bonds.  After 
the  work  was  partly  performed  the  city  council  stopped  the  work,  and  pre- 
vented its  completion.  In  an  action  for  breach  of  the  contract  it  was  con- 
tended that  for  want  of  power  to  issue  the  bonds  the  entire  contract  was  void, 
and  no  action  could  be  maintained  for  a  breach  thereof.  The  court  held  the 
city  liable.  State  Board  of  Agriculture  v.  Citizens'  Street  Ry.  Co,,  47  Ind. 
407.  And  this  was  the  rule  adopted  by  this  court  in  Clark  v.  Dayton,  6  Neb. 
192. 

The  plaintiff  in  this  case  permitted  Means  to  expend  his  money,  without 
objection,  in  the  erection  or  rather  reconstruction  of  the  bridge,  altliough  he 
knew,  or  at  least  had  the  means  of  knowing,  that  the  contract  had  been  let, 
and  the  bridge  was  then  being  constructed;  yet  he  waited  before  bringing 
this  action  until  the  work  W!i8  so  far  completed  that  in  order  to  preserve 
what  had  been  done  it  was  necessary  to  complete  the  bridge.  It  is  but  jus- 
tice, therefore,  that  the  contractor  should  be  paid  for  his  work.  There  is  np 
equity  in  the  bill. 

The  judgment  of  the  couro  below  is  reversed  and  the  action  dismissed. 

Reese,  J.,  concurs 

Cobb,  G.  J.,  concurs  in  the  judgment  on  the  ground  last  stated. 


OsBouNE  V,  Kline. 
Filed  October  29,  1885. 

1.  Trial — Verdict  Directed  by  Court. 

Where  the  plaintiff':)  cause  of  action  is  admitted  by  the  defendant  in  his  answor. 
and  the  defense  of  payment  is  made  thereto,  but  there  is  no  evidence  on  the  trial 
tending  to  establish  such  defense,  the  court  should  direct  the  jury  to  bring  in  a 
verdict  in  favor  of  the  plaintiff. 

2.  Same — Right  to  Open  akd  Close. 

That  party  against  whom  judgment  would  be  rendered  in  case  no  evidence  wati 
given  by  either  side  has  the  right,  and  it  is  his  duty,  to  open  the  testimony,  and  alM 
the  right  to  open  and  close  the  argument. 

Error  from  Lancaster  county. 

X.  C,  Burr,  for  plaintitts.    /.  C.  Johnston,  foi  defendant. 

CoiJB,  C.  J.  This  action  was  originally  brouglit  by  D.  M.  Osborne  &  Co., 
plaintiffs,  against  Jficob  Kline,  defendant,  on  one  promissory  note  for  th« 
sum  of  S54,  alleged  to  be  due  and  payable  on  the  first  day  of  January,  1882. 
The  action  was  brought  by  appeal  to  the  district  court  of  Lancaster  county 
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on  the  fifth  day  of  February,  1888,  and  petition  filed  in  said  court  describing 
the  note  as  above;  and  on  the  twenty>fit'th  day  of  February,  1884,  plaintiffs 
filed  in  said  court,  in  said  action,  a  supplemental  petition  on  another  note 
for  the  sum  of  $53,  due  the  first  day  of  October,  1883.  The  defendant  made 
answer  alleging  payment  of  the  said  notes.  For  f  urtlier  defense  he  also  set  up 
in  his  answer  that  said  notes  were  given  for,  and  the  sole  consideration  there- 
for was,  the  sale  by  the  plaintiffs  to  the  defendant  of  one  Wheeler  machine, 
an  agricultural  implement,  to  use  on  his  farm,  for  which  defendant  gave  to 
plaintiffs  the  sum  of  $160,  evidenced  by  three  several  notes,  the  second  and 
third  of  which  are  the  notes  described  In  the  petition  and  supplemental  peti- 
tion in  the  said  cause,  and  all  of  a  like  description,  and  made  payable  at  dif- 
ferent times.  That  the  first  thereof  was  paid  by  said  defendant,  and  that  on 
or  about  November  10, 1880,  defendant  sold  said  machine,  by  and  with  the 
consent  and  agreement  of  the  plaintiffs,  to  one  William  Kappa,  for  the  same 
sum  he  had  paid  for  it  by  his  notes  aforesaid;  and  that  the  said  William 
Kappa  thereupon  made  his  notes  for  the  amount  due  on  said  machine  pay- 
able to  the  order  of  the  plaintiffs;  and  the  plaintiffs  then  and  there  promised 
and  agreed  to  deliver  his  said  notes  of  July  7, 1880,  to  the  said  defendant,  and 
discharge  him  therefrom  in  full, — with  allegation  that  said  plaintiffs,  taking 
advantage  of  defendant's  ignorance  of  the  English  language  and  way  of  do- 
ing business,  only  gave  him  one  of  said  notes,  but  retained  the  other  two,  al- 
though often  requested  by  the  defendant  to  deliver  the  same  to  him.  Yet 
the  plaintiffs  have  retsiined  said  notes,  etc. 

This  case  was  tried  to  a  jury,  who  found  and  rendered  their  verdict  in  favor 
of  the  defendant.  The  plaintiffs  bring  the  cause  to  this  court  on  error.  The 
following  are  the  errors  assigned:  "(I)  The  verdict  is  contrary  to  thein- 
striictioii  of  the  court.  (2)  The  verdict  is  not  sustained  by  the  evidence.  (3) 
Tlie  verdict  and  judgment  are  contrary  to  law,  (4)  The  court  erred  in  re- 
fusing to  give  instructions  1,  3,  4,  and  5,  as  requested  on  the  part  of  the 
plaintiffs.  (5)  The  court  erred  in  allowing  the  defendant  the  opening  and 
closing  of  the  argument.  (6)  The  court  erred  in  giving  instructions  Kos.  1 
and  2  as  given  by  the  court  on  its  own  motion.*' 

In  examining  these  assignments  of  error  we  will  take  them  up  in  the  order 
in  which  they  should  have  been,  not  in  that  in  which  they  are  presented. 

The  instructions,  the  refusal  to  give  which  constitute  the  fourth  ground  of 
error,  are  in  the  following  words:  '*(1)  The  jury  are  instructed  that,  under 
the  contract  of  agency  between  the  plaintiffs  and  Henry  Keefer,  Mr.  Keefer 
was  not  authorized  to  make  an  exchange  of  notes  and  take  the  notes  of  said 
.  Kappa  in  the  place  of  defendant'-s  notes,  and  I  instruct  the  jury  that  Mr. 
Keefer  had  no  authority  to  make  a  novation  of  parties  to  said  notes,  and  your 
verdict  must  be  for  the  plaintiffs."  "(3)  The  jury  is  instructed  that  in  this 
case  there  is  no  evidence  that  Henry  Keefer  was  an  agent  of  the  plaintiffs  to  re- 
ceive the  money  claimed  to  have  been  paid  by  the  defendant  to  him;  nor  was 
he  the  agent  of  the  plaintiffs  to  receive  payment  of  said  notes,  or  either  of  them, 
and  your  verdict  must  be  for  the  plaintiffs  for  the  amount  of  the  said  notes, 
and  the  interest  thereon.  (4)  The  jury  is  instructed  that  there  is  no  evidence 
that  Henry  Keefer  was  the  agent  of  the  plaintiffs  to  the  novation  of  the  payors 
to  the  notes  sued  in  this  action,  and  claimed  to  have  taken  place  on  the  tenth 
day  of  November,  1880,  in  the  answer  of  said  defendant,  and  your  verdict 
must  be  for  the  plaintiffs.  (5)  The  jury  is  instructed  that  you  must  find  a 
verdict  for  the  plaintiffs  in  the  amount  set  forth  in  the  supplemental  peti- 
tion." 

The  following  instructions  were  given  by  the  court  on  its  own  motion:  "  (1) 
The  court  instructs  the  jury  that  Henry  Keefer  had  no  authority  to  take  the 
notes  of  one  Kappa  in  exchange  for  the  notes  which  had  been  given  to  the 
plaintiffs,  D.  M.  Osborne  &  Co.,  by  defendant,  Jacob  Kline,  and  if  you  find 
from  the  evidence  that  said  Keefer  made  such  exchange,  the  plaintiffs  are  not 
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bound  thereby,  and  you  will  find  for  the  plaintiffs  for  the  full  amount  of  the 
notes  sued,  with  interest  according  to  the  terms  thereof,  unless  you  further 
find  from  the  evidence  that  the  plaintiffs  have  ratified  the  acts  of  said  Keefer 
in  making  such  exchange.  (2)  If  you  find  from  the  evidence  that  said  Keefer 
took  the  notes  of  said  Kappa  in  exchange  for  the  notes  given  to  the  pli^intlffs 
by  said  Kline,  including  the  notes  sued  on  in  this  action,  and  that  said  Kappa 
paid  to  said  Keefer  the  notes  which  he  had  given  to  him,'  and  the  plaintiffs., 
with  full  knowledge  that  said  Keefer  had  made  such  exchange,  received  tha 
money  which  Kappa  had  paid  to  Keefer,  that  would  he  a  ratification  of  said 
Keefer' 8  acts,  and  the  plaintiffs  are  bound  thereby  and  cannot  recover,  and 
you  will  find  for  the  defendant.  But  in  order  to  constitute  such  ratificiition,. 
the  plaintiffs  must  have  received  such  money,  if  they  did  receive  it,  from  said 
Keefer,  with  full  knowledge  of  all  the  facts." 

It  appears  from  the  plemlings  that  on  the  seventh  day  of  July,  1S80.  th& 
defendant  bought  of  the  plaintiffs,  through  one  Henry  Keefer,  their  local  agent 
at  Lincoln,  one  harvesting-machine  at  the  price  of  6160,  and  gave  therefor 
his  three  promissory  notes, — one  for  $53,  due  October  1, 1880;  oneforS54,duo 
January  1, 1882;  and  one  for  $58,  due  January  1, 1883, — payable  to  the  order 
of  D.  M.  Osborne  &  Co.,  at  the  First  National  Bank  of  Lincoln.  This  suit 
was  brought  on  the  two  last  described  of  said  notes.  There  was  evidence  in- 
troduced on  the  part  of  the  defendant,  tending  to  prove  that  sometime  in  the 
fiill  of  1880  the  witness  Kappa  agreed  with  the  defendant  Kline  to  take  the 
said  machine  off  his  hands,  and  settle  or  pay  to  the  holders  of  Kline's  notes 
a  balance  remaining  due  on  the  first  to  fall  due  of  said  notes,  and  the  whole 
of  the  other  two,  and  that  on  the  tenth  day  of  November  of  said  year,  Kline 
and  Kappa  went  to  the  office  of  Henry  Keefer  for  the  purpose  of  consummating 
said  arrangement.  Upon  stating  their  object  to  Keefer,  he  informed  them 
that  the  notes  had  been  sent  to  the  bank  or  to  the  company,  and  so  he  could 
not  give  Kline  his  notes  back,  but  that  he  would  take  Kappa's  notes  and  give 
Kline  a  receipt  for  his  notes.  That  thereupon  Kappa  executed  and  deliv- 
ered to  Keefer  his  note  payable  to  Keefer  for  $24.68,  the  supposed  balance  re- 
maining unpaid  on  the  first  note,  and  his  note  for  $110,  the  supposed  amount 
of  the  two  other  notes  and  interest,  and  also  delivered  to  him,  as  collateral 
security  for  said  last-mentioned  note,  the  note  of  one  Jonathan  Krug  for  the 
same  amount.  That  thereupon  Keefer,  or  some  one  in  his  o0ice,  executed 
and  delivered  to  Kline  his  individual  receipt.  This  receipt  having  been  put 
in  evidence  on  the  trial,  I  copy  it  here: 

"Lincoln,  Neb.,  November  10,  1880- 
"Received  of  Jacob  Kline  one  hundred  and  sixty  dollars,  amt.  in  full  due 
for  Wheeler  machine  for  two  notes  given,  one  due  Jan.  1,  1882,  for  $54,  and 
one  due  Jan.  1,  1883,  for  $53,  payable  to  D.  M.  Osborne  &  Co.    $160. 

"Henry  Keefer." 

Kappa,  who  was  sworn  and  examined  as  a  witness  on  the  part  of  the  de- 
fendant, testified  that  he  had  paid  both  of  his  said  notes  to  Henry  Keefer. 
He  produced  tlie  note  for  $125.68,  and  61ed  it  as  an  exhibit  in  the  case,  but 
he  did  not  produce  the  note  for  $110,  nor  was  there  any  reason  given  or  sug- 
gested for  its  non-production.  But  whether  the  said  note  was  paid  to  Henry 
Keefer  or  not,  there  was  no  evidence  tending  to  prove  authority  on  the  part 
of.  Keefer  to  make  the  exchange  of  the  said  notes,  nor  to  receive  the  money 
called  for  by  the  two  original  notes.  And  if  he  did  receive  it,  there  was 
not  a  particle  of  evidence  that  he  ever  paid  it,  or  any  part  of  it,  over  to  the 
plaintiffs,  or  that  they  ever  received  a  dollar  of  it,  knowingly  or  unknow- 
ingly. Tliere  can  be  no  doubt,  tlien,  that  the  district  court  erred  in  giving 
the  two  instructions  1  and  2,  because,  there  being  no  evidence  of  ratifica- 
tion before  the  jury,  to  instruct  tliera  upon  timt  branch  of  the  law,  how- 
ever correctly  as  abstract  propositions,  was  only  to  call  the  attention  of  the 
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jury  from  the  evidence  to  timt  whicli  was  not  in  evidence  nor  proper  for 
their  consideration.  As  to  the  fourth  point  of  error,  the  refusal  of  the  court 
to  give  instructions  prayed  by  plaintiffs,  while  tlie.SHid  instructions  were  not 
as  carefully  or  accurately  drawn  as  they  miglit  have  been,  they  were  substan- 
tially correct.  There  was  no  evidence  tending  to  prove  that  Keefer  ever  hiid 
authority  to  accept  payment  of  either  one  of  the  Siiid  three  original  notes; 
but,  on  the  contrary*  there  was  evidence  that  he  ceased  to  be  the  agent  of  the 
plaintiffs  for  any  purpose  more  than  two  months  before  the  change  of  notes, 
as  testitied  to  by  Mr.  Kappa. 

At  the  consultation  by  the  judges  it  was  suggested  that  possibly  the  ver- 
dict might  be  sustained  on  the  ground  that  Keefer  having  the  first  note  in 
liis  possession  and  accepting  of  two  partial  payments  on  it  from  Kline,  and 
finally  exchanging  the  note  itself  with  Kappa  for  his  note  for  the  amount  of 
the  balacce  remaining  unpaid,  would  be  taken  as  evidence  of  his  autlionty 
to  collect  that  note,  and  that  his  authority  to  collect  it  might  be  deemed  as 
some  evidence  of  his  authority  to  collect  or  exchange  the  other  two  notes 
taken  at  the  same  time  and  for  the  same  consideration.  But  upon  thorough 
examination  of  the  evidence  it  does  not  appear  that  Keefer  ever  had  either  of 
the  three  notes  in  his  possession  after  the  time  of  taking  them  from  Kline. 
He  testified  to  sending  them  to  the  plaintiff  (company  after  taking  them,  and 
supposed  that  they  sent  them  to  the  First  National  Bank  for  collection  when 
they  approached  maturity,  as  was  their  custom.  There  were  two  payments  in- 
doj-sed  on  the  first  note  before  the  transaction  of  the  tenth  of  November,  but 
Keefer  swears  that  neither  was  made  to  him,  nor  that  either  of  the  indorse- 
ments is  in  his  handwriting.  It  appears  that  the  first  of  these  three  notes 
to  fall  due  was  in  the  hands  of  defendant's  attorneys,  and  offered  in  evidence 
on  the  trial,  but  there  was  no  evidence  as  to  how  they  or  the  defendant  ob- 
tained possession  of  it.  In  the  absence  of  such  proof  certainly  no  presumption 
of  authority  on  the  part  of  Keefer  to  control  the  other  notes  could  possibly 
arise. 

From  the  above  considerations  it  follows  that  there  was  no  evidence  before 
the  jury  even  tending  to  establish  a  defense  to  either  of  the  two  notes  sued 
on.  It  was  therefore  the  duty  of  the  district  court  to  direct  a  verdict  for  the 
plaintiffs.  It  was  never  doubted  that  when  plaintiff  upon  a  trial  fails  to 
prove  a  point  absolutely  indispensable  to  his  right  to  recover,  that  the  court 
should  either  grant  a  nonsuit  or  direct  verdict  for  the  defendant.  And  this 
rule  of  law  is  equally  applicable  to  a  case  where  the  plaintiff's  right  to  recover 
prima  facie  is  established,  as  in  the  case  at  bar,  by  undisputed  and  indisputa- 
ble evidence,  and  there  is  an  entire  want  of  evidence  to  sustain  the  defense. 
In  such  cases  it  is  equally  the  duty  of  the  court  to  direct  a  verdict  for  the 
plaintiff.  When  it  is  clear  that  a  finding  of  the  jury  for  a  certain  one  of  the 
jKirties  would  be  set  aside  for  the  want  of  evidence  to  sustain  it,  then  it  is 
trifling  with  the  time  us  well  as  the  rights  of  the  parties  on  the  part  of  the 
court  to  submit  the  case  to  the  jury. 

As  to  the  fifth  assignment,  there  was  no  error  in  the  court*s  allowing  the 
defendant's  counsel  to  open  and  close  the  argument.  Doubtless  that  party 
against  whom  judgment  would  be  rendered  if  no  evidence  were  introduced 
on  either  side  had  the  right,  and  it  was  his  duty,  to  open  the  testimony,  and 
I  think  there  can  be  no  doubt  of  the  rule  that  the  party  entitled  to  open  the 
testimony  has  also  the  right  to  open  and  close  the  argument.  Now,  in  the 
case  at  bar,  the  defendant  by  his  answer  admitted  everything  that  was  alleged 
by  the  plaintiffs  in  their  petition,  but  pleaded  payment.  Accordingly  it  was 
altogether  unnecessary  on  the  part  of  the  plaintiffs  to  introduce  the  notes 
sued  on  in  evidence,  and  their  doing  so  could  not  change  the  Hatus  or  rights 
of  the  parties  in  court. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 
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Strang  ©.  Krickbaum. 

Filed  November  4,  1885. 

JcsTiCB  OF  rujt  Peace — ^Jurtsdiction. 

A  justi(;e  of  the  peace  has  jurisdiction  to  the  extent  of  $200  in  an  action  fonndcd 
on  a  bond,  bill,  promissory  note,  or  other  instrument  in  writing,  fur  the  ]>ayment  of 
a  sum  of  muney  certain.  linUock  v.  Jordan,  15  Neb.  665;  S.  C.  19  N.  W.  Kep.  608; 
Burton  v.  Manning,  15  Neb.  669;  S.  C.  19  N.  W.  Rep.  609. 

Error  from  York  county. 

A,  C.  MontgomeiT/  and  Groff  <&  Montgomery^  for  plaintiff.  Scott  dk  GU- 
herU  for  defendant. 

Maxwell,  J.  In  December,  1882,  the  plaintiff  brought  an  action  against 
the  defendant  before  a  justice  of  the  peace  upon  two  promissory  notes,  dated 
December  23, 1879,  each  for  the  sura  of  $50,  with  interest  at  10  per  cent.  Tb« 
defendant  set  up  a  counter-claim  for  4^50,  and  on  the  trial  of  the  cause  the 
jury  returned  a  verdict  in  his  favor  for  the  sum  of  $15.  The  plaintiff  then 
appealed  the  cause  to  the  district  court,  where  the  defendant  flled  a  motion 
as  follows:  "Comes  now  the  defendant  and  moves  the  court  to  dismiss  the 
cause  for  the  reason  that  the  justice  had  no  jurisdiction  of  the  subject-mat- 
ter.*' The  motion  was  sustained  and  the  action  dismissed.  The  defendant 
lias  failed  to  furnish  a  brief,  and  we  are  left  entirely  to  conjecture  as  to  the 
grounds  upon  which  the  want  of  jurisdiction  is  predicated.  It  was  probablj 
based  upon  section  1100  of  the  Code,  which  requires  the  justice,  upon  entering 
judgment  upon  a  bond,  bill,  promissory  note,  or  other  instrument  of  writing, 
for  the  payment  of  a  sum  of  money  certain,  to  indorse  thereon  the  sum  for 
which  he  shall  have  entered  judgment,  "provided  the  same  shall  not  exceed 
one  hundred  dollars/'  etc. 

This  question  was  before  this  court  in  Bullock  v.  Jordan,  15  Neb.  665,  8. 
C  19  N.  W.  Rep.  508,  in  which  it  was  held  that  section  1103,  as  amended  in 
1881,  whereby  the  jurisdiction  of  justices  of  the  peace  was  extended  to  $200, 
controlled  section  1100,  and  that,  therefore,  the  apparent  limitation  in  section 
1100  to  $100  was  repealed.  The  same  ruling  was  had  in  Burton  v.  Manning, 
15  Xeb.  669;  S.  C.  19  N.  W.  Hep.  509.    These  cases  are  decisive  of  this. 

The  judgment  of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Keller  v,  Keller. 
Filed  November  4,  1885. 

1.  Account  Statbd— PRMtrMPnow. 

The  prima  facie  presumption  is  in  favor  of  an  acconnt  which  has  been  stated  bf 
the  ])arties,  and,  as  a  general  rule,  it  will  not  be  disturbed  xinleaB  there  was  fraud 
or  mistake  in  the  settlement  which  is  established  by  clear  proof. 

2.  Same — Burden  or  Proof  to  Impeach. 

Wlicrc  there  has  been  a  settlement  of  accounts  between  parties,  and  a  promissory 
note  given  by  one  of  them  for  the  amount  found  due,  the  burden  of  proof  is  on  the 
maker  of  the  note  to  show  that  the  settlement  did  not  include  debts  owing  to  hiim 
from  the  adverse  party. 

Error  from  Clay  county. 

JoJm  D.  Hayes  and  Dilworth  <fe  Smith,  for  plaintiff.  Hurd  <ft  Matten^ 
for  defendant. 

Maxwell,  J.  Tliis  is  an  action  upon  a  stated  account,  and  the  defense  a 
denial  and  plea  of  sot-off.  On  the  trial  of  the  cause  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant.  The  principal  error  relied  upon  is  that  the 
verdict  is  against  the  weight  of  evidence  and  law  of  the  case.  It  appears 
from  the  evidence  that  the  parties  are  brothers;  that  they  settled  in  Clay 
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county  in  1873»  the  plaintiff,  at  leasts  taking  a  homestead.  Another  brother 
named  Gotfred  had  settled  in  that  county  also,  and  the  three  seemed  to  have 
assisted  each  other  in  the  cultivation  of  their  land,  and  had  mutual  dealings. 
In  1878  a  settlement  was  had  and  a  balance  found  due  the  plaintiff  from  the 
defendant,  who,  it  is  claimed,  thereupon  executed  a  note  to  the  plaintiff  for 
the  sum  of  $317.59,  due  in  four  years,  without  interest.  The  plaintiff  claims 
that  this  note  was  surrendered  to  the  defendant  a  few  days  after  its  execu- 
tion upon  his  promise  to  pay  one-half  of  the  face  value  thereof  out  of  his 
share  of  an  estate  that  he  was  about  to  receive.  All  the  testimony  tends  to 
show  that  there  was  a  settlement  between  the  parties  as  claimed  by  the 
plaintiff,  and  the  execution  of  the  note  by  the  defendant  to  the  plaintiff. 
There  is  also  testimony  which  tends  to  show  that  this  note  was  given  for  the 
balance  due  the  plaintiff.  The  defendant  in  his  evidence  admits  the  execu- 
tion and  delivery  of  the  note,  but  claims  that  it  was  given  without  consid- 
eration. All  the  charges  in  the  alleged  set-off,  except  $10.50  for  three  sacks 
of  flour,  are  for  mattei-s  existing  prior  to  the  settlement.  The  prima  facie 
presumption  is  in  favor  of  an  account  which  has  been  stated  by  the  parties ; 
and  the  general  rule  is  that  it  will  not  be  disturbed  except  for  fraud  or  mis- 
take in  the  settlement  which  is  established  by  clear  proof.  Valentine  v.  Val- 
entine, 2  Barb.  Ch.  430;  Stenton  v.  Jerome,  54  N.  Y.  480;  Lookwood  v. 
Thome,  11  N.  Y.  170.  And  the  burden  of  proof  is  upon  the  party  denying 
the  correctness  of  the  account.  Chappedelaine  v.  Dechenaux,  4  Cranch,  306; 
Kennedy  v,  Goodman,  16  Neb.  585;  S.  C.  16  N.  W.  Rep.  834.  Where,  how- 
ever, fraud  or  mistake  is  shown,  the  settlement  will  to  that  extent  be  consid- 
ered as  having  been  miide  upon  mistake  or  imposition,  and  the  omissions  or 
mistakes  will  be  corrected. 

In  this  case  there  is  no  allegation  in  the  answer  of  fraud  or  mistake  in  the 
settlement.  It  is  denied  that  there  was  a  settlement,  but  in  this  it  is  clearly 
proved  to  be  untrue.  The  burden  of  proof  is  upon  the  defendant,  therefore, 
to  show  that  his  account  then  due  was  not  taken  into  consideration  in  the 
settlement.  If  the  plaintiff  had  been  indebted  to  the  defendant  at  that  time, 
as  he  claims,  it  is  not  very  probable  he  would  have  executed  a  promissory 
note  to  the  plaintiff  for  the  amount  found  due  to  him.  The  issues  seem  to 
have  been  made  up  by  the  parties  under  a  misapprehension  as  to  the  evidence; 
hence  the  real  questions  in  the  case — those  relating  to  the  stated  account — 
were  not  fairly  submitted  to  the  jury.  This  may  be  remedied  in  another 
trial.  As  the  verdict  is  against  the  clear  weight  of  evidence,  a  new  trial 
must  be  awarded.    Bevers^. 


BUBLINaTON  &  M.  R.  B.  Ck>.  V,  Shoemakbb. 

Filed  November  4,  1885. 

Bailboad  CoMPAMira— Fexceb— Injuribs  to  Stock  Fallzro  trbouoh  Railboad 
Bbidov. 

Under  the  provisions  of  sections  1  and  2  of  chapter  72  of  Compiled  Statutes,  where 
a  party's  horse  gets  on  the  railroad  track  for  the  want  of  a  fence,  such  as  the  law 
requires  the  company  to  erect  and  maintain  to  inclose  its  track,  and  while  on  or 
near  the  track  is  frightened  by  a  passing  train,  and  in  its  Hight  is  injured  by  falling 
through  a  bridge  on  the  line  of  ttie  railroad,  and  no  negligence  or  willful  miscon- 
duct is  charged  to  the  agents  of  the  company  in  charge  of  the  train  at  tlie  time,  and 
where  no  injury  is  done  to  the  horse  by  any  actual  collision  or  contact  with  the 
engine  or  cars  of  the  train,  the  railroad  company  will  not  be  liabh>  to  the  owner  of 
the  horse  for  such  injury.     See  iScIiertz  v.  InaUma,  B.  dt  W.  Ry.  Co..  107  111.  577. 

Sank— Injurirs  by  Collision. 

The  true  meaning  of  sections  1  and  2  of  chapter  72  of  the  Compiled  Statutes  is 
that  the  injury  to  stock  must  be  caused  by  actual  collision — ^that  is,  it  must  be  done 
by  the  agents,  engines,  or  cars  of  the  company,  or  the  locomotives,  engines,  or  trains 
oi  any  other  corporation  permitted  and  running  over  or  upon  the  said  road,  or  the 
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willftil  misconduct  of  the  train-men  in  the  conne  of  their  employment— to  make 
the  company  liable.    Id. 
8.  Samb— licjuBiB  TO  Stock  pbov  Fbioht. 

Consequential  damages  resulthig  from  fright  to  animals,  not  caused  by  actual  col- 
lision, or  any  negligence  or  willful  misconduct  on  the  part  of  the  servants  of  the 
company,  are  not  embraced  in  the  statute.    Id« 

Error  from  Otoe  county. 

Marquette  <&  Deweese,  for  plaintiff.    No  appearance  for  defendant. 

Cobb,  C.  J.  This  action  was  brought  in  the  district  court  of  Otoe  county 
by  Christian  C.  Shoemaker  against  the  Burlington  &  Missouri  iiiver  Railroad 
Company  in  Nebraska.  Said  plaintiff  by  bis  petition,  after  alleging  that  the 
defendant  is  a  corporation,  etc.,  states  as  his  cause  of  action  "that  on  tlie 
evening  of  the  fourth  day  of  June,  or  the  morning  of  the  fifth  day  of  June. 
1883,  said  defendant  was  operating  its  railroad  in  Otoe  county,  Nebraska. 
8aid  road  had  been  open  for  more  than  six  months  for  use  in  said  county. 
While  so  operating  the  same  at  the  time  above  stated,  at  a  place  on  said  rostd 
"whera  it  was  required  by  law  to  fence  its  track,  but  had  failed  to  do  so,  said 
defendant,  by  its  agents  and  employes,  ran  an  engine  and  train  of  airs  over 
and  against  one  gray  mare,  being  the  property  of  plaintiff  and  of  the  value  of 
$175,  by  reason  of  which  said  mare  was  injured,  from  whicli  injuries  she 
died.  Wherefore,  plaintiff  claims  a  judgment  against  said  defendant  for  the 
sum  of  $175  and  costs." 

The  defendant's  answer  consists  of  a  general  denial.  The  case  was  tried 
to  a  jury,  who  found  and  rendered  their  verdict  for  the  plaintiff,  and  assessed 
bis  damages  at  $137.75.  The  defendant's  motion  for  a  new  trial  having  been 
overruled,  it  brings  the  cause  to  this  court  on  error.  There  are  but  two  sub- 
stantial errors  assigned:  ^* First.  The  court  erred  in  refusing  to  give  tlie  first 
instruction  requested  by  the  plaintiff,  herein  marked  *  1.*  Se(.-ond,  The  court 
erred  in  giving  the  third  instruction,  marked  «3'  on  its  own  motion."  The 
instruction  number  1  requested  by  defendant  is  as  follows:  **(!)  The  juiy 
are  instructed  that  the  evidence  in  the  case  will  not  warrant  you  in  finding 
a  verdict  agsiinst  the  defendant.  You  will  therefore  decide  for  the  defend- 
ant." Instruction  number  3  by  the  court  on  its  own  motion  is  as  follows: 
'*^3)  If  the  place  where  said  accident  to  plaintiff's  mare  happened  was  not 
within  the  limits  of  any  town,  city,  or  village,  it  was  the  duty  of  the  defend- 
ant to  erect  and  ipaintain  fences  on  the  sides  of  the  railroad  on  the  part  thereof 
open  for  use,  suitable  and  amply  sufficient  to  prevent  cattle  and  horses,  etc., 
from  getting  on  such  railroad." 

It  appears  from  the  evidence  as  set  out  in  the  bill  of  exceptions  that  the  plain- 
tiff was  the  owner  of  a  certain  gray  mare,  which,  on  the  day  of  the  night  in 
question,  was  lariated  by  him  out  on  the  prairie;  and  it  is  supposed  that  she 
got  loose  from  the  lariat,  **and  happened  down  on  the  railroad  for  some  aiuse, 
where  McKee  had  a  psisture  fenced,  and  wanted  to  go  there,  I  suppose;"  that 
on  the  following  morning  she  was  found  in  McKee's  pasture  near  the  railroad 
with  her  leg  broken.  There  were  animal's  tracks  on  the  side  of  the  railroad, 
passing  along  on  the  south  side  of  the  track,  for  nearly  an  eighth  of  a  mile,  to 
a  bridge  across  a  considerable  creek.  Upon  the  bridge  there  were  hairs  and 
other  signs  indicating  that  a  gray  animal  had  fallen  from  the  bridge  into  the 
creek.  There  were  also  signs  on  the  margin  of  tlie  creek  below,  showing  where 
it  had  fallen ;  and,  by  following  the  tracks  out  of  the  creek,  and  through  a  corn- 
field and  pasture,  the  owner  was  enabled  to  find  the  mare  in  her  crippled  con- 
dition. Tlie  owner,  as  well  as  another  witness,  testiiied  to  hearing  a  train, 
and  only  one,  pass  during  the  night.  On  the  other  hand,  two  witnesses  on 
the  part  of  the  defendant,  to-wit,  tlie  conductor  of  the  said  train  and  another 
person  who  Wiis  on  the  caboose  of  a  train  wiiich  passed  that  point  between  12 
and  1  o'clock  that  night,  testified  that  that  was  the  only  train  which  passed 
there  that  night;  that  said  train  consisted  of  19  freight  cars  and  a  caboose. 
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going  east;  that  between  12  and  1  o^clock,  about  a  mile  and  half  west  of  Svrar 
cuse,  the  train  being  running  at  about  the  rate  of  15  miles  per  hour,  the 
witness  (one  of  them)  standing  looking  out  of  the  south  door  of  the  caboose* 
with  his  conductor's  lantern  in  his  hand,  the  train  passed  two  animals,  one 
dark  and  one  gray ;  the  gray  one  ran  a  hundred  yards  by  the  side  of  the  freight 
cars,  and  as  the  way  car  passed  her  she  jumped  right  in  the  center  of  the  track ; 
that  that  was  the  last  that  witness  saw  of  her;  that  the  train  passed  the 
bridge  very  shortly  after  passing  the  animals,  and  where  the  gray  mare  j  umped 
onto  the  track;  that  neither  the  engine  nor  any  part  of  the  train  struck  either 
of  the  animals,  or  any  animal  on  that  night;  that  the  animals  seemed  greatly 
frightened,  and  ran  for  a  considerable  distance  along  and  near  the  track  be- 
fore the  train  passed  them.  There  was  thus  not  only  no  evidence  of  the  train 
having  struck  the  animal,  but  the  evidence  of  two  witnesses  that  the  train 
passed  her  without  striking  her. 

Our  statute,  (Comp.  St.  §§  1,  2,  e.  72,)  after  providing  that  railroads  shall 
be  fenced,  etc.,  provides  as  follows:  **  And  so  long  as  such  fences  and  cattle- 
guards  shall  not  be  made  after  the  time  hereinbefore  prescribed  for  making 
the  same  shall  have  elapsed,  and  when  such  fences  and  guards,  or  any  part 
thereof,  is  not  in  sufficiently  good  repair  to  accomplish  the  objects  for  which 
the  same,  as  herein  prescribed,  is  intended,  such  railrpad  corporation  and  its 
agents  shall  be  liable  for  any  and  all  damages  which  shall  be  done  by  the 
agents,  engineers,  or  trains  of  any  such  corporation,  or  by  the  locomotives, 
engines,  or  trains  of  any  other  corporation  permitted  and  running  over  or 
upon  their  said  railroad,  to  any  cattle,  horses,  sheep,  or  hogs  thereon.  *'  Again : 
**Any  railroad  company  hereafter  running  or  operating  its  road  in  this  state, 
and  fmllng  to  fence  on  both  sides  thereof  against  all  live-stock  running  at 
large  atail  points,  shall  be  absolutely  liable  to  the  owner  of  live-stock  injured, 
killed,  or  destroyed  by  their  agents,  employes,  or  engines,  or  by  the  agents, 
employes,  or  engines  belonging  to  any  other  railroad  company  running  over 
and  upon  such  road,  or  there  being." 

The  statutes  of  Illinois,  Indiana,  and  Missouri,  on  the  subject  of  the  liabil- 
ity of  railroad  companies  whose  tracks  are  suffered  to  remain  unfenced,  for 
live-stock  killed  by  their  trains,  are  substantially  the  same  as  those  of  our 
own  statute,  above  quoted,  and  the  supreme  courts  of  each  of  those  states,  in 
the  cases  cited  in  the  brief  of  counsel,  have,  upon  facts  quite  similar  to  those 
of  the  case  at  bar,  held  that  an  actual  and  direct  collision  by  the  engine  or 
train,  or  some  portion  of  it,  witli  the  animal  killed  or  injured,  is  indispensable 
to  a  holding  of  liability  on  tlie  part  of  the  company.  The  reasoning  of  these 
cases  rests  chiefly  upon  the  meaning  of  the  words  of  the  statute;  that  the 
language  of  the  statute,  making  the  company  "liable  for  all  damage  which 
may  be  done  by  the  agents,  engines,  or  cars  of  such  corporations  to  cat- 
tle, horses,  or  other  stock,"  could  not  be  extended  to  embrace  damages 
done  to  themselves  by  siicii  stock  in  consequence  of  friglit.  although  such 
fright  might  be  caused  by  tlie  sight  or  sound  of  p«issing  trains  on  such  unfenced 
railroad.  The  opinion  in  the  Missouri  cavse  is  predicated  in  part  also  upon  the 
object  of  the  act  declaring  the  liability  in  cases  of  damage  to  stock  by  the 
"agents,  engines,  or  cars"  of  railroad  companies  whose  tracks  remain  un- 
fenced; such  object  being  declared  to  have  been  "not  exclusiveiy  for  the  ben- 
efit and  protection  of  the  owners  of  stock  who  were  liable  to  suffer  loss  and 
damage,  but  also  as  a  public  regulation  for  tiie  safety  of  passengers  and  the 
traveling  public,  who  are  exposed  to  danger  and  peril  in  case  of  collision." 

To  these  considerations  tlie  following  may  be  added:  One  object  which 
the  legislature  had  in  view  in  tlie  psissing  of  these  provisions  w;is  to  induce 
the  railroad  companies  to  fence  their  tracks  and  keep  them  fenced.  It  there- 
fore sought  to  hold  the  owners  of  unfenced  railroads  absolutely  liable  for 
such  damage  to  live-stock  as  only  might  proximately  result  from  the  unfenced- 
condition  of  the  railroad,  and  not  for  such  as  might  be  common  to  all  rail 
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roads,  fenced  as  well  as  unfehced.  The  statute  of  no  state,  to  my  knowledge, 
has  prescribed  the  distance  which  the  fence  shall  be  from  the  track  over 
which  the  trains  pass.  And,  in  point  of  fact,  in  the  case  of  some  of  the  best 
fenced  railroads,  they  are  at  some  points  very  near;  and  any  person  of  ex- 
perience knows  that  it  often  occurs  that  horses  and  teams  driven  on  the  higli- 
way  near  a  railroad  track,  but  outside  of  the  fence,  become  frightened  at  the 
sight  and  sound  of  passing  trains,  and  by  reason  of  such  fright  damage  them- 
selves, tlieir  drivers,  and  tlie  vehicles  to  which  they  are  attached.  The  lia- 
bility of  such  animals  to  become  thus  damaged  depends  in  no  degree  upon 
the  fenced  or  unfenced  condition  of  the  railroad.  Hence  it  is  obvious  that 
in  declaring  an  absolute  liability  for  damage  to  live-stock  by  trains  in  cases 
where  tlie  railroad  should  be  suffered  to  remain  unfenced  as  an  inducement 
and  incentive  to  railroad  companies  to  fence  their  tracks,  and  thus  protect 
the  lives  of  the  traveling  public,  as  well  as  the  property  of  the  citizens  of  the 
country  through  which  the  railroad  passes,  from  loss  by  collisions,  the  leg- 
islature only  hiid  in  view  such  damage  to  live-stock  as  was  practically  con- 
fined to  unfenced  railroads,  and  not  sucli  as  was  common  to  all  railroads, 
fenced  as  well  as  unfenced.  Therefore,  upon  reason  as  well  as  upon  author- 
ity, the  case  made  by  the  plaintiff  in  the  court  below  failed  to  establish  a 
liability  upon  the  railroad  company  for  the  damage  to  the  gray  mare,  and 
the  district  court  should  have  told  the  jury  so. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

Bee  Barlington  dk  M.  B.  S.  Co.  v.  Webb,  2i  N.  W.  Bep.  706,  and  note,  709-71A. 
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8UPREME  COURT  OF  MICHIGAN. 


Houseman  and  otliers  o.  EIent  Circuit  Judge. 

Filed  November  4,  1885. 

1.  CowflTiTtrrioKAL  Law— Judicial  Power— Drain  Law. 

The  duties  imposed  upon  tlie  court  by  Howell's  Statutes,  1 1730,  are  not  judicial 
in  their  nature,  but  belong  to  the  administrative  branch  of  the  government,  and  the 
statute  is  unconstitutional. 
J.  Samk — Validating  Statutes. 

It  is  not  competent  for  the  legislature  to  validate  acts  which  are  utterly  void  for 
jurisdictional  defects,  for  the  reason  that  the  constitution  guaranties  to  every  one 
the  possession  and  enjoyment  of  his  property,  unless  deprived  thereof  by  due  pro- 
cess of  law. 

Mailer  df  Felker,  for  relator.    M.  H,  Walker,  for  respondent. 

Champlin,  J.  The  township  drain  commissioner  of  the  township  of  Low- 
all*  in  1878,  commenced  proceedings  for  the  construction  of  what  he  desig- 
nated the  "Mud  Lake  Ditch, "  and  an  assessment  of  $170  as  the  expense  of  con- 
structing a  part  of  the  ditch  apportioned  to  the  lands  owned  by  the  relators 
was  placed  upon  the  tax-roll  of  that  township  for  the  year  1880.  If  the  tax 
Wiis  legal,  it  was  a  lien  upon  the  land,  and  the  relatora  filed  their  bill  of  com- 
plaint against  the  township  drain  commissioner  and  others  to  quiet  their  title 
to  the  land  upon  which  the  assessment  was  made.  Tliey  based  their  right  to 
relief  upon  the  ground  of  the  non-compliance  with  the  law  authorizing  the 
levying  of  a  drain  tax  by  tlie  officers  of  the  township,  and  alleged  several  ju- 
risdictional defects  in  the  proceedings.  The  case  came  on  for  heaiing  upon 
the  pleadings  and  proofs,  and  on  the  fourteenth  day  of  September,  1885,  the 
court  made  and  entered  a  decree  therein  as  follows:  **  This  cause  having  been 
brought  on  to  be  heard  upon  pleadings  and  proofs  as  to  the  defendant  Jere- 
miah Lusk,  and  the  bill  of  complaint  taken  as  confessed  as  to  the  other  de- 
fendants, was  argued  by  counsel  for  complainants  and  said  Jeremiah  Lusk, 
and  the  same  having  been  duly  considered  by  the  court,  and  it  appearing  to 
the  court  that  there  was  manifest  error  in  said  proceedings  taken  to  levy  the 
drain  tax  assessed  upon  the  south-west  quarter  of  the  north-east  quarter  of 
section  thirty-five,  in  town  six  north,  range  nine  west,  in  the  year  1880,  it  is 
ordered,  adjudged,  and  decreed,  and  this  court,  by  virtue  of  the  power  and  au- 
thority therein  vested,  doth  order,  adjudge,  and  decree,  that  the  said  so-called 
drain  tax,  and  the  proceedings  of  the  township  drain  commissioner  for  the 
township  of  Lowell,  undertaken  and  had  in  the  year  1878,  which  are  men- 
tioned and  set  forth  in  said  bill  of  complaint,  be  set  aside  and  held  for  naught, 
and  that  the  complainant  may  have  leave  to  show  wherein  they  have  been  in- 
jured by  the  irregularities  and  errors  in  said  proceedings  complained  of  in 
said  bill  of  complaint.  And  it  is  further  ordered  and  adjudged  that  either 
party  to  this  suit  may  apply  to  the  court  at  a  future  day,  within  ninety  days 
from  this  date,  for  the  appointment  of  some  person  or  persons  to  examine  or 
survey  the  premises,  or  examine  or  survey  the  same,  and  the  ditch  mentioned 
in  said  bill  of  complaint,  with  a  view  to  ascertaining  what,  if  any,  portion  of 
the  expenses  of  the  construction  thereof  is  a  proper  charge  against  said  lands 
of  complainant,  to  the  end  that  on  the  final  hearing  of  this  cause  such  de- 
cree as  shall  be  just  may  be  entered. " 

No  authority  exists  for  making  such  decree  as  the  above,  unless  it  is  au- 
thorized by  section  1730  of  Howell's  Statutes,  being  section  40  of  act  No.  269 
of  the  Session  Laws  of  1881,  which  reads  as  follows:  "The  collection  of  no  tax 
or  assessment  levied,  or  ordered  to  be  levied,  to  pay  for  the  location  and  con- 
struction of  any  drain  laid  out  and  constructed  under  this  act,  shall  be  per- 
v.25N.w.,no.3— 24 
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petuallj  enjoined,  or  declared  absolutely  void,  in  consequence  of  any  error  of 
any  otiicer  or  board  in  the  location  and  establishment  thereof,  nor  by  reason  of 
any  eiTor  or  informality  appearing  in  the  record  of  the  proceedings  by  which 
any  drain  shall  have  been  located  and  established,  nor  for  want  of  proper  re- 
lease or  condemnation  of  right  of  way.  But  the  court  in  which  any  proceed- 
ing is  now  pending,  or  may  hereafter  be  brought,  to  reverse  or  to  declare  void 
the  proceedings  by  which  any  drain  bas  been  located  or  established,  or  to  en- 
join the  tax  levied  to  pay  for  the  labor  and  costs  and  expenses  thereof,  shall, 
if  there  be  manifest  error  in  the  said  proceedings,  set  the  same  aside,  and  al- 
low the  plaintiff  in  the  action  to  come  in  and  show  wherein  he  has  been  in- 
jured thereby.  The  court  shall,  on  application  of  either  party,  appoint  such 
person  or  persons  to  examine  the  premises,  or  to  survey  the  same,  or  both,  as 
may  be  deemed  necessary;  and  the  court  shall,  on  final  hearing,  malce  such 
an  order  in  the  premises  as  shall  be  just  and  equitable,  and  may  order  such  tax 
to  remain  on  the  roll  for  collection,  or  order  the  same  to  be  relieved,  or  may 
perpetually  enjoin  tlie  same,  or  any  part  thereof;  or,  if  the  same  shall  have  been 
paid  under  protest,  shall  order  the  whole,  or  any  part  thereof,  as  may  be  just 
and  equitable,  to  be  refunded ;  the  costs  of  said  proceedings  to  be  apportioned 
among  the  pailies  as  justice  may  require." 

The  suit  in  this  case  was  not  brought  to  enjoin  the  collection  of  the  tax, 
but  to  obtain  a  decree  declaring  void  the  proceedings  by  which  the  drain  was 
located  and  established,  and  the  tax  levied  to  pay  for  the  costs  and  expense 
thereof.  In  so  far  as  this  statute  attempts  to  autiiorize  a  tax  or  other  burden 
to  be  imposed  and  enforced,  based  upon  proceedings  which  are  void  for  want 
of  jurisdiction  in  the  officers  levying  the  tax,  it  cannot  be  maintained.  It  is 
not  competent  for  the  legislature  to  validate  acts  which  are  utterly  void  for 
jurisdictional  defects,  for  the  reason  that  the  constitution  guaianties  to  every 
one  the  possession  and  enjoyment  of  his  property,  unless  deprived  thereof  by 
due  process  of  law.  Aside  from  the  difficulties  apparent  upon  the  face  of  the 
statute  in  enforcing  its  provisions  with  uniformity;  its  introduction  of  ex- 
traneous matters,  and  new  and  undefined  issues,  in  the  suit;  its  want  of  pre- 
scribed method  of  procedure;  its  absence  of  safeguards  to  preserve  the  rights 
of  parties, — the  constitution  presents  insuperable  obstacles  to  its  validity.  The 
duties  which  it  imposes  upon  the  courts  are  not  judicial  iu  their  nature,  but 
belong  to  the  administrative  branch  of  the  government.  The  sending  out 
surveyors  or  other  persons  to  make  examination  or  surveys  to  relevy  taxes  in 
place  of  invalid  ones,  are  each  and  all  acts  which  do  not  pertain  to  the  judicial 
branch  of  the  government./  The  design  of  tlie constitution  Is  that  each  of  the 
three  branches  of  the  government  shall  be  kept,  so  far  as  practicable,  separate, 
and  that  one  of  the  departments  shall  not  exercise  the  powers  confidt^d  by  that 
instrument  to  either  of  the  others.  Any  legislation,  therefore,  authorizing  an 
invasion  of  this  design,  and  conferring  upon  the  judiciary  the  exercise  of 
powers  belonging  to  either  of  the  others,  cannot  be  regarded  as  valid.  A  writ 
of  prohibition  must  issue  to  the  circuit  court  in  chancery,  restraining  it  from 
further  proceeding  upon  that  portion  of  the  decree  which  orders  and  iKljudges 
that  either  party  to  that  suit  may  apply  to  the  court  at  a  future  day,  within 
90  days  from  that  date,  for  the  appointment  of  some  person  or  persons  to  ex- 
amine or  survey  the  premises,  or  examine  and  survey  the  same,  and  the 
ditch  mentioned  in  said  bill  of  complaint,  with  a  view  of  ascertaining  what, 
if  any,  portion  of  the  expenses  of  the  construction  thereof  is  a  proper  charge 
against  the  lands  of  complainant. 

(The  other  justices  concurred.) 
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Bakmon  v.  Clifpebt. 

FUed  November  4,  1885. 

1.  AlTAOHMBlCT~AMSin>inElfTB. 

Where  a  mistake  has  been  made  in  the  names  of  the  i>arties  plaintiff  in  an  at- 
tachment, such  mistake  may  be  corrected  by  inserting  the  proper  names  wherever 
necessary. 

2.  Fbaddulbnt  Gohvetakcb— EviDSifaE—DKCLARATioK  or  Graktbb. 

Deciaration  of  a  party  to  whom  it  is  alleged  property  has  been  transferred  by  his 
son  in  fraud  of  creditors,  when  claims  were  presented  for  payment,  held  admissi- 
ble. 

Ormond  F,  Hunt,  for  plaintiff.    Julian  9.  Dickinson,  for  defendant. 

Sherwood,  J.  Barmon  brought  this  action  of  replevin  against  the  de- 
fendant, Clippert,  who  was  sheriff  of  the  county  of  Wayne,  to  recover  posses- 
sion of  a  quantity  of  goods  which  he  had  taken  and  held  upon  a  writ  of  at- 
tachment issued  in  a  cause  commenced  in  the  superior  court  of  the  city  of 
Detroit,  wherein  John  Wyllie  and  John  R.  Wyllie  were  named  as  plaintiffs 
V.  Jacob  Barmon,  defendant  A  mistake  was  made  in  stating  the  names  of 
the  plaintiffs  in  the  proceedings.  The  name  John  Wyllie  should  have  been 
Hannah  Wyllie,  and  when  the  cause  came  on  for  trial,  and  the  facts  being 
made  to  appear,  the  court  allowed  the  plaintiffs  to  amend  the  proceedings  by 
inserting  therein  whenever  necessary  the  right  name.  The  cause  was  tried 
and  judgment  rendered  in  favor  of  plaintiff,  but  in  the  entry  thereof  John 
Wyllie's  name  appeiired  by  mistake  in  the  place  of  Hannah  Wyllie.  The  de- 
fendant relied  upon  the  attachment  proceedings  in  the  above-mentioned  cause 
to  justify  his  possession.  The  plaintiff  claimed  title  to  the  property  from 
three  sources:  First,  as  purchaser  upon  and  sale  made  of  a  portion  thereof 
upon  certain  chattel  mortgages  executed  by  Jacob  Barmon;  second,  as  pur- 
chaser from  certain  parties  who  were  purchasers  at  said  sale;  third,  as  pur- 
chaser from  third  persons  of  the  property  not  covered  by  the  mortgages  or  af- 
fected thereby. 

The  plaintiff  is  the  son  of  Jacob  Barmon,  and  all  the  parties  connected  with 
the  mortgage  and  the  sale  that  was  made  seem  to  have  been  relatives  of 
Jacob.  We  are  informed  by  the  record  that  it  contains  substantially  all  the 
evidence  given  in  the  case.  There  is,  however,  when  it  is  carefully  examined, 
so  much  obscurity  as  to  the  mortgages  and  their  number,  by  whom  they  were 
given,  the  consideration  for  the  same,  and  the  proceedings  had  thereunder  from 
which  the  plaintiff  deduces  his  title  to  the  property  replevied,  as  to  render  the 
consideration  of  the  right  of  the  parties  upon  the  exceptions  taken  exceed- 
ingly difficult.  It  appears  Jacob  Barmon  owned  a  store,  numbered  44,  on 
Michigan  Grand  avenue,  in  the  city  of  Detroit,  and  for  several  years  carried 
on  business  therein;  that  for  a  number  of  years  previous  to  January  1,  1882, 
the  plaintiff  was  his  clerk;  that  at  the  time  the  attachment  of  the  defendant 
was  levied,  there  was  a  stock  of  merchandise  in  the  store,  consisting  of  crock- 
ery, clothing,  and  other  goods,  for  which  Jacob  was  considerably  indebted  to 
attaching  creditors,  among  whom  were  the  Wyllies  above  named;  that  said 
goods  were  worth  about  $2,500;  that  purchases  of  crockery  were  made  by 
the  plaintiff  for  Jacob,  at  East  Liverpool,  in  the  state  of  Ohio,  in  Septem- 
ber, 1882.  Considerable  of  this  amount  was  on  a  credit  of  30  days.  After 
the  expiration  of  this  credit,  the  stock  of  Jacob  Barmon  was  claimed  by  the 
plaintiff.  It  was  in  Jacob's  store,  and  apparently  under  the  same  control  and 
management  as  before.  Payment  of  the  indebtedness  in  Ohio  was  refused, 
and  the  attachment  suit  in  qaestion  was  commenced  on  the  third  day  of  Jan- 
uary, 1883,  to  recover  for  two  of  the  last-mentioned  purchases, — one  made 
September  80, 1882,  due  October  3d,  and  the  other  due  December  3,  1882, — 
and  a  portion  of  the  goods  in  the  store  were  seized  thereon  January  8, 1883, 
as  the  property  of  Jacob. 
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It  is  claimed  that  before  the  attachment  was  levied  the  plaintifF  obtained 
his  alleged  interest  by  virtue  of  the  sales  under  the  chattel  mortgages,  or 
from  those  who  derived  title  to  the  property  at  such  sale.  No  valid  proofs 
were  made  as  to  the  terms,  conditions,  considerations,  or  contents  of  these 
mortgages,  if  the  same  had  been  objected  to  upon  the  trial;  and  such  as  tiiej 
were  must  be  regarded  as  of  the  most  unsatisfactory  character.  Neither  the 
original  mortgages,  nor  copies  thereof,  were  offiMed  in  evidence,  and  the  proof 
of  the  sales  made  thereunder  is  equally  unsatisfactory.  What  notice  was  given 
of  such  saie,  what  property  was  sold,  and  for  what  amount,  and  to  whom, 
cannot  be  certainly  ascertained ;  but  that  Jacob  Barmon  was  indebted  to  some 
considerable  extent  at  the  time,  and  for  the  goods  pretended  to  be  sold  under 
the  mortgage,  and  which  was  well-knownto  plaintiff,  Barmon,  quite  suffi- 
ciently appears  from  the  record.  The  sale  and  transfers  relied  upon  were 
claimed  to  be  fraudulent  by  the  defendant  as  to  the  special  interest  he  repre- 
sented, and  the  case  was  tried  upon  the  theory  on  the  part  of  the  defendant 
that  as  to  sucIj  interest  the  chattel  mortgages  and  the  pretended  sales  made 
thereunder  were  fraudulent  and  void,  and  the  case  was  submitted  to  the  jury 
by  tlie  learned  circuit  judge  upon  that  theory,  under  a  charge  entirely  unex- 
ceptionable; and  we  dismiss  from  further  consideration  the  objections  thereto 
contained  in  the  record. 

We  discover  no  error  in  the  amendment  allowed  to  the  proceedings  in  the 
case  of  the  Wyllies  against  Jacob  Barmon,  and  they  were  properly  received  in 
evidence  on  the  trial  of  the  cause  now  before  us.  Testimony  was  offered  by 
the  defendant  to  show  how  the  sale  of  the  goods  was  conducted  under  the 
chattel  mortgages,  and  the  manner  of  making  the  sales.  This  was  objected 
to  by  counsel  for  plaintiff  as  incompetent  and  immaterial.  The  evidence 
was  properly  received  on  the  question  of  fraud;  but  as  the  point  made  was 
not  insisted  upon  on  the  hearing,  we  pass  this  assignment  without  further 
discussion.  Alfred  Wilcox,  an  attorney  at  law,  was  sworn,  and  testified  that 
he  had  claims  against  Jacob  Barmon  to  the  amount  of  about  S160  for  collection 
upon  the  mortgage  sale,  and  he  was  asked,  at  the  time  he  presented  them  for 
payment,  what  was  said  by  Barmon  with  reference  to  paying  his  debts.  This 
was  objected  to  upon  the  ground  of  incompetency  and  immateriality.  We  think 
the  question  not  subject  to  the  objection.  The  circumstances  of  the  case 
tended  to  show  collusive  fraud  between  the  son  and  father,  and  to  establish 
this  fact  the  testimony  was  quite  proper.  We  discover  no  other  objections 
needing  consideration.    The  judgment  must  be  affirmed. 

(The  other  justices  concurred. ) 


Northwestern  Manuf'g  Co.  9.  Ghaubeb& 

Filed  November  4,  1S85. 

GOVflTITUTIONAL  LAW— StATOTK— SUBJBCT  NOT  EZPBSSSSD  IW  TiTLB. 

Act  No.  186  of  the  Michigan  Public  Acts  of  1885,  "to  prevent  deception  in  the 
manufacture  and  sale  of  dairy  products,  and  to  preserve  the  public  health,"  is  un- 
constitutional and  void. 

Moore  df  Moore,  for  relator.    T.  A.  Baker,  for  respondent. 

Campbell,  J.  Relator,  being  a  corporation  engaged  in  making  oleomar- 
garine and  butterine  in  the  city  of  Detroit,  proceeded,  on  the  taking  ef- 
fect of  act  No.  186  of  the  Public  Acts  of  1885,  to  surrender  to  the  sheriff  of 
Wayne  county  its  machinery  and  apparatus  and  outfit,  and  applied  to  re- 
spondent, under  section  9  of  the  statute,  to  have  its  value  assessed  by  a  jury, 
for  the  purpose  of  getting  pay  for  it  from  the  state.  The  judge  refused  the 
application,  on  the  ground  that  he  did  not  consider  the  act  valid.  Applica- 
tion is  made  to  us  for  a  mandamus  to  compel  him  to  proceed  with  the  sissess- 
ment.    We  intimated  on  the  argument  tliat  w.e  did  not  see  our  way  clear  to 
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granting  such  a  writ.  The  question  dej5ends  on  the  legal  efficacy  of  the  stat- 
ute. Its  title  is,  "An  act  to  prevent  deception  in  the  manufacture  and  sale 
of  dairy  products,  and  to  preserve  the  public  health."  The  first  section  pun- 
ishes as  guilty  of  a  misdemeanor  any  person  who  shall  manufacture,  sell,  or 
ship  into  this  state  oleomargarine,  or  butterine,  or  any  articles  in  semblance 
of  butter,  and  not  the  legitimate  product  of  the  dairy,  and  not  made  exclu- 
sively of  milk  or  cream.  Whether  this  would  exclude  butter  made  with  salt 
we  do  not  find  it  necessary  on  this  hearing  to  determina 

The  second  and  third  sections  make  it  punishable  as  a  misdemeanor,  with 
Leavy  punishments  not  differing  essentially  from  those  in  the  first  section,  if 
any  one  shall  render  or  manufacture  out  of  "any  animal  fat,  or  animal  or 
vegetable  oils,  not  produced  from  unadulterated  milk  or  cream  from  the  same, 
any  article  or  product  in  imitation  or  semblance  of,  or  designed  to  take  the 
place  of,  natural  butter,"  or  "mix,  compound  with,  or  add  to,  milk,  cream,  or 
butter  any  acids  or  other  deleterious  substance,  or  any  animal  fats,  or  animal  or 
vegetable  oils,  not  produced  from  milk  or  cream,  with  design  or  intent  to  render, 
make,  or  produce  any  article  or  substance,  or  any  human  food,  in  imitation 
or  semblance  of  natural  butter,"  or  sell,  keep,  or  offer  for  sale  any  such  ar- 
ticle, whether  made  here  or  elsewhere.  The  fourth  section  begins  with 
similar  restrictions  against  doing  any  of  these  things  with  intent  to  sell  them 
as  genuine  butter,  but  proceeds  to  make  the  possession  of  any  of  them  conclu- 
sive evidence  of  such  a  design.  The  fifth  and  sixth  contain  some  auxiliary 
provisions.  The  seventh  seems  to  be  designed  to  be  a  vindication  of  the 
statute  and  its  purpose,  and  is  in  these  words:  "This  act,  and  each  section 
thereof,  is  declared  to  be  enacted  to  prevent  deception  in  the  sale  of  dairy 
products,  and  to  preserve  the  public  health,  which  is  endangered  by  the  man- 
ufacture, sale,  or  use  of  the  articles  or  substances  herein  regulated  or  prohib- 
ited. "  The  eighth  section  repeals  all  laws  inconsistent  with  this.  The  ninth 
section  provides  that  all  persons  and  companies  having  money  or  property  in- 
vested in  machinery,  apparatus,  or  stock  used  in  connection  with  the  manufact- 
ure of  oleomargarine,  or  any  butter  substitute,  may  surrender  the  property  (ex- 
cept land  and  buildings)  to  the  sheriff,  whereupon  an  inventory  is  to  be  made, 
and  the  ownera  are  to  commence  a  suit  against  the  state,  in  the  circuit  court 
of  the  county,  for  its  value,  to  be  assessed  by  jury.  The  prosecuting  attorney 
or  attorney  general  may  appear  and  defend.  The  jury  are  to  assess  the  value 
on  evidence,  and  judgment  is  to  be  rendered  against  the  state,  and  execution 
issued  against  the  state,  to  be  satisfied,  as  far  as  possible,  by  sale  of  the  prop- 
erty, and  the  balance  is  required  to  be  allowed  by  the  state  auditors,  who  are 
required  to  certify  it  to  the  auditor  general,  who  is  required  to  issue  his  war- 
rant on  the  treasurer,  and  the  treasurer  is  required  to  pay  it. 

We  are  not  called  upon  or  qualified  by  any  judicial  knowledge  which  we 
possess  to  determine  the  merits  or  defects  of  the  well-known  substances  which 
this  statute  was  intended  to  suppress.  We  cannot,  and  the  legislature  can- 
not, decide  with  any  authority  whether  they  are  of  hygienic  value  or  not.  That 
they  may  be  lawfully  made  and  lawfully  used,  unless  tlicre  is  some  valid  law 
to  the  contrary,  is  beyond  doubt.  Whether  the  legislature  can  absolutely 
prevent  their  use  or  manufacture  would  be  an  interesting  inquiry  if  this 
record  presented  it.  But  in  our  opinion  it  does  not  present  it.  The  purpose 
of  the  statute,  so  far  as  it  is  lawful,  must  be  determined  by  its  title,  and  it  is 
not  competent  to  use  one  title  and  explain  in  the  body  of  the  act  that  it  means 
something  else.  The  constitutional  rule  requiring  tlie  title  to  contain  the 
object  of  the  act  would  be  a  farce  if  tliere  were  any  power  in  the  legislature 
to  give  new  meanings  to  language.  Section  7  is  notliing  more  or  less  than 
such  an  attempt  at  stretching  words  into  an  unnatural  sense,  and  it  is  nuga- 
tory. From  first  to  last  this  statute  is  confined  to  what  is  an  absolute  and 
unqualified  prohibition  as  a  crime  of  any  making  or  disposition  of  the  article 
within  the  state,  as  well  as  an  attempted  prohibition  in  other  states  or  foreign 
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oonntries  from  making  shipments  hither.  And  section  9  is  an  attempt  to 
make  the  state  pay  for  the  plant  of  any  persons  engaged  in  the  manufacture, 
by  subjecting  it  to  a  summary  suit  in  a  local  court,  subjecting  its  property  to 
execution,  and  compelling  the  only  constitutional  body  authorized  to  allow 
claims  against  the  state  to  become  the  mere  register  of  the  circuit  court's 
orders,  and  transmit  them  to  the  auditor  general  without  inquiry.  In  this  re- 
spect the  statute  is  certainly  remarkuble.  It  is  plain  that  without  this  section 
tlie  rest  of  the  law  could  not  have  been  passed.  It  must  all  stand  or  fall  to- 
gether. Tliat  such  a  peculiar  provision  should  lurk  under  such  a  title  as  that 
of  this  act  could  never  be  expected  by  any  one  reading  the  title,  and  it  is 
hardly  credible  that  it  could  have  been  so  understood  by  the  great  body  of 
legislators.  But,  foreign  as  it  is,  it  is  not  much  more  so  than  the  rest  of  the 
act. 

The  title  covers  nothing  but  deception  in  the  "manufacture  and  sale  of 
dairy  products.''  If  the  addition  of  the  words  "and  to  preserve  the  public 
health"  was  meant  to  include  anything  further,  it  would  render  the  title 
double,  and  thus  avoid  the  whole  statute  for  duplicity.  It  could  only  stand 
as  indicating  the  reason  for  preventing  the  deception  mentioned,  and  would, 
in  that  point  of  view,  rather  narrow  than  enlarge  the  purpose,  by  con  lining 
it  to  unwholesome  articles,  which  all  of  these  articles  cannot  possibly  be.  All 
that  could  be  done  under  such  a  title  would  be  to  prohibit  the  sale  of  such  arti- 
cles under  false  pretenses  as  being  pure  dairy  products.  Such  a  prohibition 
would  be  no  more  than  adding  a  new  specified  deception  to  the  list  of  punish- 
able false  pretenses.  And  such  a  law  would  reach  all  the  mischief  aimed  at 
by  the  title  to  this  statute,  and  probably  all  of  the  mischief  that  really  exists. 
There  is  no  difficulty  in  reaching  frauds  and  the  use  of  unsound  and  danger- 
ous products  in  other  ways.  But,  whatever  authority  the  law-making  power 
possesses,  the  constitution  will  not  permit  legislature  or  citizens  to  be  misled 
by  embodying  in  any  statute  provisions  which  are  not  indicated  by  its  title, 
to  which  all  have  a  right  to  look  for  guidance  in  their  searches  after  the 
law.  The  peculiar  phraseology  of  this  act  would  seem  to  indicate  that  it  was 
drawn  up  somewhere  else,  and  it  may  possibly  have  been  borrowed  from  some 
state  where  there  is  no  requirement  that  titles  shall  be  veracious  indexes  to 
legislation.  Our  own  legislative  bodies  have  not  been  trained  in  that  way, 
and  such  is  not  our  law. 

It  would  be  of  no  use  to  enter  upon  any  discussion  of  the  principles  of  pub- 
lic economy  which  were  somewhat  dwelt  on  upon  th^  presentation  of  the 
case.  Our  proper  functions  confine  us  to  legal  questions.  The  mandamus  is 
refused. 

(The  other  justices  concurred.) 


Brewer  v.  Michigan  Salt  Ass'n. 
P"'lled  November  4,  18?5. 

COBPOBATIONB — ACTION   A0AIN3T   StOCKHOLDEIW — DeMURREB. 

Where  stockholders  are  out  of  the  jurisdiction  of  the  court,  and  the  fact  appears 
upon  the  lace  of  the  bill,  a  decree  may  be  made  aajainst  those  over  whom  the  court 
has  acquired  jurisdiction;  and  where  a  bill  is  tilod  against  all  the  stockholders^ 
and  some  are  not  brought  in,  if  good,  valid  reasons  arc  given  for  not  bringing:  in 
some  of  them,  the  defect  cannot  be  taken  advantage  of  by  general  demurrer. 

Appeal  from  Sagpnaw. 

W.  8.  Tennant,  for  complainant.     Tarsney  c&  Weadonk^  for  appellants. 

Sherwood,  J.  The  bili  in  this  case  is  filed  for  discovery  and  relief.  The 
defendants  interposed  a  general  demurrer.  A  hearing  was  had  in  the  Sngi- 
naw  circuit  before  Judge  Gage,  and  the  demurrer  was  overruled,  with  costs, 
and  defendants  appeal  to  this  court. 

The  defendant  was  a  corporation  duly  organize^]  under  the  laws  of  this 
state.    The  association  was  formed  for  *'the  manufacture  of  and  dealing  in 
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aalt*  and  to  engage  in  the  transportation  of  its  products  to  market.'*  In  1878 
the  complainant  let  the  defendant  have  a  large  quantity  of  salt,  for  a  portion 
of  which  it  refused  to  make  payment,  and  on  the  thirtieth  day  of  September* 
1881,  complainant  recovered  a  judgment  therefor  against  the  association  to 
the  amount  of  Sl,561.67  damages,  and  ^43  costs.  This  judgment  was  af- 
firmed on  appeal  to  this  court  on  the  twenty-fifth  day  of  January,  1882. 
Brewer  v.  Michigan  8altAm^n,  47  Mich.  526;  S.  G,  11  N.  W.  Rep.  370. 

The  bill  of  complaint,  in  addition  to  the  above  facts,  alleges  that  execution 
was  issued  upon  the  judgment,  February  7, 1882,  and  returned  nulla  bona^ 
May  3,  1882,  and  that  the  judgment  remains  unpaid;  that  the  capital  stock  of 
the  company  was  $20,000,  divided  into  800  shares  of  ^5  each,  and  that  tliere 
ywas  actually  paid  in  at  ttie  time  of  the  organization  two  dollars  per  share; 
tliat  the  company  was  organized  in  1876,  and  that  the  articles  of  association 
provided  for  the  existence  of  the  corporation  for  the  period  of  five  years;  that 
the  association  continued  in  business  until  March  1881,  and  then  dissolved  by 
limitation,  and  it  was  then  the  owner  of  property,  including  the  capital  stock 
paid  in,  of  the  value  of  $20,000;  that  the  offices  of  the  company  were  located 
in  Bay  City  and  East  Saginaw ;  that  the  offices  of  the  association  were  man- 
aged and  conducted  by  a  board  of  directors  chosen  by  the  stockholders.  The 
corpoi-ation  and  members  of  the  association  in  1878  are  made  defendants, 
and  the  bill  further  alleges  that  the  members  made  parties  were  such  at  the 
time  of  dissolution,  and  that  they  severally  received  a  portion  of  the  funds  dis- 
tributed on  the  dissolution  of  the  association.  Complainant  further  states 
that  this  defendant  commenced  its  business  in  1876  by  buying  and  selling 
salt*  and  dealing  in  salt  generally  throughout  the  entire  Saginaw  valley,  and 
handled  nearly  lUl  the  salt  manufactured  in  Saginaw  and  Bay  counties,  and  the 
territory  adjacent  thereto;  that  the  articles  of  association  provided  that  any 
manufacturer  of  salt  might  become  a  member  by  signing  the  articles  of  asso- 
ciation; that  there  should  be  paid  an  annual  dividend  of  12  per  cent,  to  each 
stockholder  on  the  amount  paid  in,  and  this,  with  the  incidental  costs  and  ex- 
penses, was  charged  to  the  salt  handled,  and  a  dividend  of  the  proceeds  of  the 
sale  was  then  made;  that  the  complainant  was  a  manufacturer  of  salt,  but  was 
not  a  member  of  the  association  at  the  time  of  its  dissolution;  that  this  prop- 
erty and  capital  stock  was  fraudulently  sold  and  divided  among  said  stock- 
holders; that  these  moneys  so  divided  among  the  defendants  should  have  been 
paid  and  applied  first  to  the  satisfaction  of  these  judgments;  that  all  other 
debts  of  said  association  were  paid,  and  this  paid-in  capital  stock  and  surplus 
earned  and  property  of  said  association  was  a  trust  fund  for  the  benefit  of 
the  complainant^  as  a  creditor  of  said  association,  and  the  said  defendants 
took  the  same  subject  to  the  payment  of  the  complainant's  judgment;  that  in 
March,  1881,  upon  the  dissolution  of  the  association,  the  officers  thereof  paid 
each  of  the  defendant  stockholders  the  amount  of  his  capital  stock  paid  in, 
and  his  share  of  the  surplus  funds,  and  of  the  proceeds  of  the  sale  of  the  prop- 
erty, without  making  provision  for  payment  of  the  complainant's  claim,  and 
unjustly  defrauded  him  of  all  means  of  enforcing  his  claim  against  said  as- 
sociation; that  these  acts  of  the  officers  were  done  with  the  full  knowledge 
and  consent  of  the  stockholders,  who  unlawfully  distributed  among  them- 
selves all  the  funds  and  property  of  the  association.  The  bill  then  prays  for 
discovery  of  the  names  of  all  of  the  stockholders,  and  amount  of  stock  held 
by  each;  that  the  officers  give  information  as  to  what  has  become  of  the  books 
of  said  association;  that  they  disclose  what  amount  was  paid  each  defendant 
as  his  share  upon  the  final  dissolution  of  said  association;  for  a  decree  that 
complainant  htis  an  equity  in  these  funds,  and  that  they  were  pledged  for  the 
payment  of  the  complainant's  claims  and  demands;  that  each  of  said  defend- 
ants may  be  decreed  to  pay  such  sum  as  shall  be  just  and  equitable  in  pro- 
portion to  the  amount  of  his  stock  in  said  association. 

We  do  not  think  the  demurrer  in  this  cose  can  be  sustained,  neither  do  we 
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think  it  ought  to  be.  The  bill  is  not  properly  a  creditor's  bill,  but  more  in 
the  nature  of  a  bill  for  contribution.  The  suit  hereinbefore  referred  to  deter- 
mined the  liability  of  the  defendant  to  the  plaintiff  and  the  extent  of  the 
same.  The  alJegations  in  the  bill  show  that  by  the  articles  of  association 
any  manufacturer  oi:  salt  in  this  state  was  entitled  to  become  a  member  of  the 
association  by  signing  its  articles  of  association  on  its  books,  and  designating 
the  number  of  shares  taken,  which  might  not  exceed  two  shares  of  the  capital 
stock  for  every  barrel  of  the  average  daily  capacity  of  his  manufactory,  on  a 
fair  estimate.  Said  articles  of  association  and  the  by-laws  provided  that  there 
should  be  paid  an  annual  dividend  of  12  per  cent,  to  each  stockholder  on  the 
amount  paid  in,  payable  on  the  fifteenth  days  of  July  and  January  of  each 
year,  which,  together  with  all  losses  sustained,  and  all  costs  and  expenses 
incurred  in  handling  and  selling,  together  with  the  inspector's  fees,  should 
be  charged  up  as  expenses  to  the  salt  handled  before  a  dividend  of  the  pro- 
ceeds of  sale  was  made. 

In  1878  the  complainant  was  not  only  a  manufacturer  of  salt,  but  a  mem- 
ber of  the  salt  association,  and  one  of  its  stockholders,  owning  one  share  of 
its  stock;  and  it  was  while  he  was  such  member  that  he  sold  to  the  defend- 
ant company  the  salt  for  the  value  of  which  the  said  judgment  was  rendered, 
and  which  became  destroyed  and  lost  to  the  company.  Complainant,  however, 
ceased  to  be  a  member  of  the  association  soon  thereafter,  and  before  the  first 
day  of  January,  1879. 

It  is  insisted  by  the  defendant  that  the  bill  should  have  been  filed  against 
those  stockholders  only  who  were  such  during  the  six  months  ending  Decem- 
ber 31,  1878;  that  they  only  received  the  proceeds  of  the  sales  during  the  six 
months  that  the  loss  occurred,  and  that  they  only  should  pay  the  judgment. 
The  judgment  not  only  fixes  the  Viability  and  its  extent,  but  also  the  party 
or  parties  who  are  liable  for  its  payment.  The  corporation  was  found  to  be 
such  party,  and  not  any  particular  member  or  members  thereof.  The  prop- 
erty of  the  corporation  was  the  fund  from  which  the  complainant  was  en- 
titled to  have  bis  judgment  paid,  and  so  long  as  it  can  be  traced  it  is  liable  for 
the  debts,  in  the  hands  of  the  members  of  the  association,  in  such  manner  as 
is  provided  by  the  statute  and  by-laws  of  the  company.  No  stockholder  is 
entitled  to  any  of  the  property  of  the  company  until  its  debts  are  paid,  and  he 
is  estopped  from  denying  his  liability  to  the  amount  of  the  interest  which  he 
has  received  from  the  company  until  such  indebtedness  is  paid,  and  defend- 
ant's theory  to  the  contrary  is  untenable.  The  point  is  fully  discussed  in  47 
Mich.  526,  and  11  N.  W.  Itep.  370,  hereinbefore  referred  to,  and  it  is  unnec- 
essary to  repeat  the  reasons  therein  given  for  the  conclusions  reached,  which 
ai*e  conclusive  upon  the  point. 

It  is  further  claimed  that  the  bill  should  have  been  filed  in  behalf  of  all  the 
creditors.  There  is  no  force  in  this,  because  the  bill  avers  there  are  no  other 
creditors,  and  that  is  taken  as  admitted  by  the  demurrer. 

It  is  also  claimed  that  the  bill  does  not  show  that  all  the  stockholders  are 
brought  before  the  court.  The  bill  does  show  that  the  defendants  were  mem- 
bers of  the  association  in  1878,  at  the  time  the  indebtedness  of  the  complain- 
ant arose,  and  also  when  the  judgment  in  favor  of  complainant  was  rendered, 
and  down  to  the  time  of  the  dissolution  of  the  corporation.  It  also  appears 
by  the  bill  that  they  received  a  portion  of  the  assets,  and  that  the  books  of 
the  corporation  have  been  fraudulently  concealed  by  the  officers  for  the  pur- 
pose of  avoiding  liability  of  the  stockholders,  and  discovery  and  relief  are 
asked  upon  that  ground.  The  statement  of  facts  set  out  in  the  bill,  showing 
wl>y  other  persons,  if  any,  are  not  made  parties,  and  that  it  is  by  and  through 
the  ignorance  of  complainant,  occasioned  by  the  fraudulent  concealment  and 
acts  of  the  officers  of  the  company,  is  a  sufficient  answer  to  the  defendant's 
general  demurrer  on  this  point,  if  indeed  a  general  demurrer  will  lie  at  bU  in 
such  case.    Story,  Eq.  PI.  543;  Jen.  Ch.  Pr.  59;  Moak's  Van  Santv.  Eq.  PL 
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193;  De  Witt  v.  Swifts  3  How.  Pr.  280;  Scofleld  Y.Van  8yeUe,  23  How.  Pr. 
97;  Getty  v.  Hudson  River  R,  Co,,  8  How.  Pr.  177;  Barb.  Ch.  Pr.  106.  When 
stockholders  are  out  of  the  jurisdiction  of  the  court,  and  the  fact  appears  upon 
the  face  of  the  bill,  a  decree  may  be  made  against  those  over  whom  the  court 
has  acquired  jurisdiction,  and  where  a  bill  is  filed  against  all  the  stockholders, 
and  some  are  not  brought  in,  if  good  valid  reasons  are  given  for  not  bring- 
ing in  some  of  them,  the  defect  cannot  be  taken  advantage  of  by  general  de- 
murrer. Thomp.  Stockh.  §§  853,  357;  Erickson  v.  Nesmith,  46  N.  H.  371; 
Wood  V.  Dummer,  3  Mason,  308;  Pierce  v.  Milwaukee  Const,  Co.,  88  Wis. 
253. 

In  this  case  the  bill  states  the  complainant  is  the  only  creditor  of  this  cor- 
poration; that  the  same  was  solvent  at  the  time  of  its  dissolution;  and  its 
•stockholders  have  in  their  possession  all  the  funds  and  assets,  and  they  refuse 
to  apply  any  portion  thereof  to  the  payment  of  complainant's  debt,  and  that 
execution  has  been  entered  unsatisfied.  This  shows  the  complainant  entitled 
to  the  relief  he  prays,  and  the  bill  is  not  subject  to  the  demurrer  interposed 
i)y  defendants. 

The  decree  of  the  circuit  court  must  be  affirmed,  with  costs.  Defendants 
will  be  allowed  to  make  answer,  and  the  record  will  be  remanded  for  further 
proceedings  in  the  case. 

(The  other  justices  concurred.) 


Columbus  SewebtPife  Co.  o.  Ganseb  and  others. 
Filed  November  4,  1885. 

1.   QUAKAWTY— OOKSTBUCnON— COWTINUIHO  GUARANTY. 

A  guaranty  reciting  that  A.  is  about  to  purchase  on  credit  sewer-pipe  of  B.,  and 
that  C.  guarantied  the  payment  of  all  goods  purchased  by  A.,  or  that  he  might 
thereafter  purchase,  hdd  not  a  continuing  guaranty.    Ghampliic,  J.,  dissenting. 
:2.  Same — Parol  Evidence. 

Parol  evidence  is  admissible  to  show  the  understanding  of  the  parties  at  the  time 
such  guaranty  was  executed,  and  that  it  was  not  intended  to  be  a  continuing  guar- 
anty. 

Hatch  d&  Cooley,  for  plaintiffs.    A,  McDonell,  for  appellant. 

Sherwood,  J.  This  is  an  action  of  assumpsit  brought  by  plaintiff  to  re- 
-cover  an  amount  claimed  to  be  due  to  the  company  upon  a  certain  bond  exe- 
cuted by  defendants  to  the  plaintiff,  on  the  twenty-fourth  day  of  May,  1882, 
in  which  defendants  Brunner  and  Cusson  were  sureties;  the  bond  being  a 
mercantile  guaranty  to  secure  to  the  plaintiff  the  purchase  price  of  sewer-pipe 
purchased  by  defendant  Ganser,  and  which  reads  as  follows: 

"Know  all  men  by  these  presents,  that  we,  August  Ganser,  Joseph  Cusson, 
and  Charles  Brunner,  of  Bay  City,  and  Bay  county,  Michigan,  are  held  and 
firmly  bound  unto  the  Columbus'  Sewer-pipe  Company,  a  corporation  duly 
organized  under  the  laws  of  Ohio,  of  Columbus,  Franklin  county,  Ohio,  in 
the  sum  of  three  thousand  ($3,000)  dollars,  for  the  payment  of  which  weil 
and  truly  to  be  made  we  hereby  jointly  and  severally  bind  ourselves.  Signed, 
sealed,  and  dated  this  twenty-fourth  day  of  May,  A.  D.  1882. 

"The  condition  of  this  obligation  is  such  that,  whereas  the  said  August 
Ganser  has  arranged  and  is  about  to  purchase  on  credit  sewer-pipe  of  said 
Columbus  Sewer-pipe  Company:  now,  if  the  said  August  Ganser  shall  well 
and  truly  pay  said  Columbus  Sewer-pipe  Company  for  all  goods  purchased,  or 
that  he  may  hereafter  purchase,  of  them,  according  to  the  terms  of  purchase, 
then  this  obligation  to  be  void,  otherwise  in  full  force  and  effect  for  the 
amount  of  his  said  indebtedness  not  exceeding  three  thousand  dollars." ' 

The  declaration  contains  a  special  count  upon  the  bond,  also  the  common 
<x>unts.    The  defendant,  one  of  the  sureties,  appeared  and  pleaded  the  gen- 
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eral  issue.  The  record  shows  a  trial  by  jury  was  had  in  the  Bay  drcnit,  and 
a  judgment  was  rendered  in  favor  of  the  plaintiff  for  •1,778.52  damages.  De- 
fendant brings  error. 

The  plaintiff  claims  the  bond  sued  upon  contains  a  continuing  guaranty,. 
subject  to  termination  by  notice  from  sureties.  Counsel  for  defendant,  on 
the  other  hand,  insist  that  the  same  was  limited  to  the  purchases  then  made, 
or  soon  thereafter  to  be  made,  for  the  purposes  of  the  work  then  about  to  be 
undertaken  by  Ganser,  which  was  the  purchase  price  for  a  sufficient  amount  of 
pipe  necessary  to  the  completion  of  a  sewer  in  First  street,  in  Bay  City,  and 
that  the  obligation  of  the  sureties  was  therefore  not  a  continuing  one.  The 
bond  not  being  specific  as  to  the  length  of  time  the  liability  of  the  sureties 
sliould  continue,  or  as  to  the  amount  of  material  they  intended  to  give  their 
obligation  for,  tiie  defendant,  for  the  purpose  of  aiding  the  court  in  giving 
the  proper  construction  to  their  contract  in  these  particulars,  proposed  to 
show  by  Mr.  Brunner  when  he  was  upon  the  stand  as  a  witness  the  circum- 
stances under  which  the  sureties  signed  the  bond,  and,  for  that  purpose,  asked 
the  witness  the  following  question.  "When  you  signed  that  bond  what,  if 
anything,  was  said  as  to  the  time  that  the  bond  was  to  run?"  This  was  ob- 
jected to  by  pJaintiff's  counsel  as  incompetent  and  immaterial.  Counsel  for 
defendant  tlien  stated  to  the  court :  '*  I  offer  to  show  that  at  the  time  the  bond 
was  executed  it  was  done  with  the  express  understanding  between  the  par- 
ties that  it  was  to  be  good  for  the  sewer-pipe  which  was  to  be  furnished  for 
the  First-street  sewer  only.  I  propose  to  show  that  that  was  the  condition 
upon  which  the  bond  was  executed  and  delivered.  I  want  to  show  the  time  for 
which  it  was  to  run.''  The  court  ruled,  "That  must  be  determined  from  the 
bond  itself  and  the  subsequent  circumstances,"  and  sustained  tlie  objection. 

We  think  the  court  erred  in  this  ruling  The  testimony  was  competent 
for  the  purpose  offered.  Their  responsibility  was  given  to  the  plaintiff  to 
secure  it  in  a  limited  amount  to  aid  Ganser  in  the  purchase  of  materials  nec- 
essary to  the  completion  of  a  certain  work,  and  if  this  were  true  it  certainly 
would  have  aided  the  court  and  jury,  not  only  in  ascertaining  the  time  the 
bond  would  run,  but  also  tlie  extent  of  the  sureties'  liability  thereon,  without 
in  any  manner  changing  or  modifying  the  terms  or  condition  of  the  bond«  All 
contracts  are  to  be  construed  in  the  light  of  the  circumstances  under  which 
they  are  made,  and  this  is  no  infringement  of  the  rule  that  parol  contemporane- 
ous evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a  written 
instrument.  Showing  the  circumstances  under  which  the  contract  is  made, 
and  the  subject-matter  to  which  it  relates,  does  no  more  than  aid  the  court 
and  jury  to  better  understand  the  true  sense  in  which  the  words  are  used  and 
understood  by  the  parties.  If  this  were  not  permissible,  great  injustice  would 
frequently  be  done  after  the  most  diligent  effort  and  best  consideration  that 
possibly  could  be  given  to  the  subject.  There  was  no  error  ih  allowing  the 
witness  Sturgeon  to  be  sworn  and  examined  after  his  deposition  had  been 
read  by  consent  of  defendants'  counsel  If  the  deposition,  under  the  circum- 
stances, had  been  objected  to  at  the  proper  time  the  objection  would  have 
been  good.  The  waiver  of  that  right  furnished,  however,  no  ground  for  ex- 
cluding the  witness  if  present  when  his  testimony  was  needed.  Ganser  set- 
tled up  with  Sturgeon  for  all  his  indebtedness  to  the  company  to  May  20, 
1883,  and  paid  the  company  in  full;  and  it  was  conceded  at  the  circuit  that 
at  the  time  of  the  settlement  no  liability  of  the  defendant  Brunner  existed 
upon  the  t)ond  for  anything  that  had  been  purchased  up  to  that  date,  and  it 
further  appeal's  that  tlie  liability  claimed  arose  after  that  date,  and  not  for  any- 
thing purchjised  for  Firat-street  sewer  It  is  unnecessary  to  discuss  the  excep- 
tion t^ken  to  the  charge  of  the  court  relating  to  the  mi  plied  notice  given  to  Stur- 
geon of  Brunner's  non-liability  for  further  purchases  made  of  the  plaintiff  by 
Ganser.  although  we  think  the  treatment  of  that  subject  as  presented  in  the 
charges  was  not  without  damaging  effect  to  the  interest  of  defendants  before 
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the  jury.  It  contained  and  suhmitted  facts  to  be  passed  apon  not  contained 
in  the  evidence,  and  required  theOi  to  find  too  much  to  constitute  notice  that 
Brunner  terminated  his  liability  upon  tlie  bond.  The  bond  declared  upon  was 
made  on  the  twenty-fourth  day  of  May,  1882.  The  bond  was  required,  and 
the  business  relating  thereto  and  connected  therewith  was  all  done  by  one 
Charles  Sturgeon,  who  was  an  agont  for  the  plaintiff  in  this  state.  The  plain- 
tiff was  a  foreign  corporation  existing  under  the  laws  of  the  state  of  Oliio.  The 
record  shows  Sturgeon  was  its  agent  and  traveling  salesman.  He  not  only 
made  the  company's  contract  with  the  defendant  Ganser,  but  took  payments 
thereon.  On  the  twentieth  day  of  May,  1883,  he  made  a  settlement  with 
Ganser,  and  the  latter  paid  to  Sturgeon  his  entire  indebtedness  to  the  com- 
pany. And  it  was  conceded  in  the  court  l^elow  that  all  liability  tliat  had 
been  incurred  up  to  that  time  was  fully  settled;  that  if  any  pipe  was  con- 
tracted for  after  that  time  it  was  not  for  First-street  sewer;  and  it  is  claime4 
by  defendants,  and  we  think  correctly,  that  the  agency  of  Sturgeon  tlius  es- 
tablished was  sufficient  to  authorize  them  to  regard  him  as  the  authorized 
representative  of  the  company  in  what  was  done  and  said  at  the  time  of  the 
settlement  in  the  presence  of  Sturgeon,  and  that  it  was  bound  by  his  acts  and 
omissions. 

The  important  question  in  the  case  is  raised  by  the  defendants'  fourth  as- 
signment of  error,  and  wherein  the  learned  circuit  judge  gave  his  construc- 
tion of  the  contnict  between  the  parties.  Upon  this  subject  he  charged  the 
jury  as  follows:  "Now,  I  give  you,  gentlemen,  as  the  legal  construction  of 
this  instrument,  that  this  was  a  continuing  obligation  of  these  parties  to  be 
responsible  to  this  company,  not  exceeding  three  thousand  dollars,  for  any  in- 
debtedness that  might  exist  for  sewer-pipe  purchased  on  the  credit  of  Ganser 
until  it  should  be  revoked, — until  their  obligation  should  be  revoked  by  some 
notice  to  the  company  that  they  would  be  no  longer  responsible."  We  are 
not  able  to  agree  with  this  construction.  A  guarantor  is  not  liable  beyond 
the  express  terms  of  his  contract.  Dustin  v.  Hodgen,  47  111.  125;  Omaha 
Nat.  Bank  v.  First  Nat.  Bank,  59  111.  428.  This  guaranty  belongs  to  the 
class  known  as  commercial  guaranties,  which  are  frequently  given  without 
much  care  as  to  the  language  used,  as  they  are  usually  written  by  business 
ratlier  than  legal  men.  Technical  nicety  should  not,  therefore,  be  applied  in 
their  construction.  A  wide  latitude  should  be  allowed  in  their  interpreta- 
tion, and  in  discovering  the  intention  of  the  parties.  The  rights  of  sureties 
are  always  favored  in  the  law,  and  persons  standing  in  that  relation  in  this 
class  of  obligations  will  not  be  held,  unless  an  intention  to  bind  themselves 
is  clearly  manifested.  Their  intentions  are  alone  to  govern  when  once  ascer- 
tained, and  when  there  is  difficulty  in  giving  a  satisfactory  interpretation  of 
the  language  used  it  is  the  duty  of  the  court  to  allow  every  circumstance  that 
can  be  legitimately  brought  to  bear  upon  the  question  to  be  made  use  of  in 
discovering  the  real  purpose  of  the  parties.  The  language  used  in  the  bond 
is  not  entirely  free  from  doubt  and  uncertainty.  A  discussion  of  the  author- 
ities upon  the  point  would  aid  but  little  in  the  solution  of  the  questions  in- 
volved, they  are  so  conflicting.  Similar  questions,  or  the  same,  perhaps,  under 
similar  circumstances,  have  been  several  times  before  the  supreme  court  of 
this  state.  See  Farmers^  <&  Mechanics*  Bank  v.  KercJieval,  2  Mich.  505 ;  Qard 
V.  Stevens,  12  Mich.  292;  Jeudevine  v.  Rose,  36  Midi.  54;  Crittenden  v.  Fiske, 
46  Mich.  70;  S.  C.  8  K.  W.  Rep.  714.  And  while  no  general  rule  can  be 
adopted  which  will  apply  to  every  case,  and  the  construction  to  be  given  in 
each  must  necessarily  depend  largely  upon  varying  circumstances,  still  we 
think  we  may  safely  say  that  "such  effect  must  be  given  to  the  instrument 
as  will  best  accord  with  the  intention  of  the  parties  as  manifested  by  its  terms 
taken  in  connection  with  the  subject-matter  and  the  surrounding  circum- 
stances. 2  Pars.  Cont.  21,  note;  Boston  Hat  Manuf^g  Co.  v.  MesHnger,  2 
Pick.  228;  Dobbin  v.  Bradley,  17  Wend.  424;  Lombard  v.  FUke,  24  Me.  64. 
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Applying  this  rule  to  the  case  before  us,  we  are  a  d able  to  hold  the  guarantj 
in  question  a  continuing  one.  The  amount  for  which  it  was  given  is  clearly 
limited.  The  fact  that  moneys  guarantied  to  the  plaintiff  were  to  be  for  the 
purchase  price  of  sewer-pipe,  and  the  amount  of  pipe  then  contemplated  by 
the  parties  to  be  used  would  necessarily  limit  the  extent  of  the  indebtedness 
to  be  incurred  by  Ganser,  and  which  was  Intended  by  the  parties  to  be  se- 
cured by  the  guaranty  made;  and  when  the  defendants  obligated  themselves 
to  "pay  for  all  goods  purchased,  or  that  he  [Ganser]  may  hereafter  purchase, 
according  to  the  terms  of  purchase,"  we  think  that  no  more  than  a  sin- 
gle purchase  was  then  contemplated  by  the  parties ;  or  if  more  than  one  pnr- 
ciiase  was  in  their  minds,  or  anticipated  by  either  of  them,  the  amount  of  the 
several  purchases  was  to  be  no  more  than  was  necessary  for  the  completion 
of  the  contract  for  the  building  of  First-street  sewer.  This,  we  think,  is  a 
reasonable  deduction  from  the  language  used  by  the  parties  in  the  instrument* 
read  in  the  light  of  the  cii^umstances  under  which  it  was  made,  appearing  in 
the  record,  and  in  the  admissible  testimony  offered  in  the  case.  It  will  be 
noticed  that  the  bond  states  that  Ganser  had  arranged  for  the  credit,  and  was 
about  to  make  the  purchase  at  the  time  the  guaranty  of  the  sureties  was  ex- 
ecuted; but  what  credit  was  to  be  given,  and  the  terms  of  the  purchaBe  as 
understood  by  the  parties  at  that  time,  were  excluded  from  the  jury.  This 
testimony,  undoubtedly,  would  have  relieved  the  question  of  construction  of 
the  bond  from  all  embarrassment,  and,  as  we  have  before  said,  should  have 
gone  to  the  jury. 

For  this,  and  the  other  errors  noticed,  the  judgment  must  be  reversed*  and 
a  new  trial  granted. 

Morse,  0.  J.,  and  Campbell,  J.,  concurred. 

Champlin,  J.  When  the  minds  of  parties  entering  into  a  contract  have 
met  and  the  obligations  assumed  are  evidenced  by  writing,  which  is  free  from 
ambiguity,  the  intent  of  the  parties,  whether  sureties  or  not,  must  be  gath- 
ered from  the  instrument  itself.  Such  a  contract  cannot  be  varied  or  altered 
by  parol  evidence,  or  by  proof  of  surrounding  circumstances.  It  is  only  when 
the  contract  is  open  to  interpretation,  and  the  true  meaning  obscure  or  un- 
certain, that  the  law  favors  sureties  by  giving  to  such  contract  a  construc- 
tion most  favorable  to  them.  There  is  no  ambiguity  in  the  bond  declared  on 
in  this  case.  To  my  mind  it  plainly  appears  from  the  face  of  the  writing  that 
the  undertaking  was  a  continuing  guaranty  for  all  indebtedness  arising  from 
purchases  thereafter  made  upon  credit  to  the  extent  of  $3,000,  and  tliere  is 
nothing  in  the  writing  that  limits  the  credit  to  be  given  and  guarantied  to  a 
single  purchase  of  $3,000,  or  that  shows  any  intent  that  the  liability  of  the 
guarantors  should  cease  when  that  amount  in  value  of  sewer-pipe  had  been 
purchased  upon  credit.  The  guaranty  is  of  the  amount  of  the  indebtedness 
not  exceeding ii^3,000.  I  think  the  circuit  judge  was  right  upon  this  question. 
The  sureties  had  a  right  under  their  contract  to  terminate  their  liability  at 
any  time  as  to  any  future  sales,  and  I  think  it  competent  for  them  to  give 
such  notice  to  an  agent  of  plaintiffs  who  had  authority  to  sell  pipe  to  their 
principal. 

For  rejecting  the  testimony  offered  to  prove  notice  to  the  agent  I  concur 
in  a  reversal. 
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Bedford  t>.  Penny. 

Filed  November  11, 1885. 

1.  Fbaudulbrt  Ookveyahctb— EviDEifCE— Intewt  of  Pubghasbb. 

A  party  who  has  purchased  goods,  as  alleged,  in  collusion  with  a  debtor,  to  de> 
fraud  creditors,  may  state  as  a  witness  what  he  considered  the  goods  worth,  what 
he  paid  for  them,  and  that  he  purchased  in  good  faith. 

2.  Samr — Knowledob  of  Pubchasbb  of  Intended  Fraud. 

Knowledge  on  the  part  of  a  purchaser,  who  is  not  a  creditor,  of  facts  sufficient 
to  put  an  ordinarily  prndent  man  on  inquiry  is  all  that  is  required  to  render  the 
sale  iraudulent,  ana  participation  in  the  fraud  is  not  necessary. 
8.  Tbial — ^lupBOPEB  Abqument  of  Counsel. 

Statement  made  by  plaintifiT's  counsel  to  the  jury  held  improper,  and  calling  for 
correction  by  the  court. 

Error  to  St.  Clair. 

Stevensons  i&FhillipSt  for  plaintiff.  CTiadimck  dt  Wood,  for  defendant  and 
appellant 

Mobse.  C.  J.  July  8,  1884,  F.  £.  Starkweather  &  Co.,  who  were  engaged 
in  the  hardware  trade  at  Port  Huron,  Michigan,  sold  their  stock  to  the  plain- 
tiff. Pratt  &  Co.,  creditors  of  Starkweather  &  Co.,  attached  the  goods  in 
question  in  this  suit  as  the  property  of  Starkweather  &  Co.,  claiming  the  sale 
to  plaintiff  to  be  fraudulent,  as  being  made  with  the  intent  to  hinder,  delay, 
or  defraud  their  creditors  in  the  collection  of  their  debts.  The  plaintiff  brought 
replevin  for  the  property  against  the  defendant,  who  held  it  as  deputy-sheriff 
of  St.  Clair  county  under  the  attachment  aforesaid.  Plaintiff,  previous  to 
the  sale  of  the  goods  and  accounts  of  the  Starkweather  firm  to  him,  had  been 
a  clerk  in  their  store  for  about  eight  months,  was  familiar  with  the  books, 
and  knew  the  actual  financial  condition  of  the  firm  at  the  time  of  the  sale. 
The  firm  was  composed  of  Fred.  E.  Starkweather,  William  Curtis,  and  Ben- 
jamin Hillier.  Curtis  and  Hillior  attended  to  other  business,  and  left  the 
en  tire  manageinent  of  the  firm  mattei-s  to  Starkweather.  The  business,  under 
his  management,  did  not  prosper,  and,  getting  involved  to  a  large  extent,  a 
a  week  or  10  days  before  the  sale  to  plaintiff.  Starkweather  saw  Curtis  and 
Hillier,  and  explained  to  them  the  situation  of  affairs,  and  they,  acting  upon 
bis  statement,  made  the  sale  to  plaintiff,  asking  Starkweather  to  sign  the 
bill  of  sale,  which  he  did  without  knowing  the  terms  and  conditions  of  the 
transfer.  The  theory  of  defendant  upon  the  trial  was  that  plaintiff,  being 
a  clerk  of  the  firm,  and  knowing  the  shape  of  their  affairs,  had  such  knowl- 
edge of  their  financial  embarrassment  that  if  tlie  sale  on  their  part  was  fraud- 
ulent as  against  their  creditora  it  was  also  fraudulent  on  the  part  of  the 
plaintiff,  he  having  sufiicient  knowledge  of  their  intention  to  make  the  sale 
void,  although  he  did  not  actually  participate  in  the  fraud.  It  was  also 
claimed  that  the  circumstances  of  the  condition  of  the  firm  and  their  sale  to 
plaintiff  evidenced  a  fraudulent  intent  on  the  part  of  Starkweather  &  Co. 
against  the  rights  of  their  creditors.  The  judgment  in  the  court  below  was 
in  favor  of  plaintiff,  who  claimed  that  the  sale  was  in  perfect  good  faith  on 
his  part.  Error  is  assigned  in  that  the  plaintiff  as  a  witness  in  his  own  be- 
half was  allowed  to  state  that  he  judged  the  stock  to  be  worth  $4,000  at  the 
time  he  purchased;  that  he  had  no  other  purpose  or  intention  than  to  acquire 
the  stock  at  a  fair  price;  that  he  bought  it  and  the  accounts  in  good  faith  and 
at  what  he  considered  a  fair  and  full  consideration.  We  see  no  objection  to 
this  testimony.  It  was  competent  on  the  question  of  his  good  faith,  which 
was  directly  in  issue,  under  former  decisions  of  this  court. 

At  tlie  close  of  the  evidence  the  defendant's  counsel  prepared  and  presented 
to  the  court  a  statement  of  the  facts  which  he  claimed  were  undisputed  in 
the  case,  (such  statement  being  of  considerable  length,)  and  followed  it  with 
this  clause,  "  upon  these  undisputed  facts  I  charge  you.  **  After  this  came  six 
propositions  of  law  as  applied  to  such  facts.    This  method  of  presenting  hia 
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points  of  law  to  the  circuit  judge  was  such  that  it  became  necessarily  a  simple 
request  to  instruct  the  jury;  and  if  in  any  way  the  statement  of  facts  as  pre- 
sented was  not  correct,  the  whole  of  the  instructions  asked  would  fail  with  it. 
We  do  not  think  the  circuit  judge  under  the  testimony  in  the  case  would 
have  been  justified  in  finding  the  facts  as  presented  to  him  by  defendant's 
counsel,  as  he  would  have  bef  n  usurping  the  province  of  the  jury  in  so  doing 
in  relation  to  one  or  two  points  at  least.  Therefore  there  wiis  no  error  in  re- 
fusing tlie  requests  of  the  defendant's  counsel.  Upon  the  question  of  fraud- 
ulent intent  the  court  instructed  the  jury  as  follows: 

"And  you  are  instructed  that  it  is  tlie  law  that  every  conveyance  of  prop- 
erty that  is  made  with  the  intent  of  hindering,  delaying,  or  defrauding  cred- 
itors, as  against  persons  hindered,  delayed,  or  defrauded,  is  void;  but  in 
order  to  constitute  a  sale  fraudulent  when  it  is  shown  that  the  party  pur- 
chasing has  parted  with  a  valuable  consideration,  it  is  essential  that  it  further 
should  be  made  to  appear  that  the  person  disposed  of  his  property  intend- 
ing  to  defraud  his  creditora  or  to  hinder  or  delay  them  in  the  collection  of 
their  debts;  but  in  addition  to  this  it  must  also  be  established  that  the  one 
acquiring  title  has  participated  in  such  intention;  further,  notwithstand- 
ing it  may  have  been  shown  that  the  plaintiff  has  parted  with  an  adequate 
consideration  for  the  goods  in  questitm,  if  it  has  been  shown  that  he  in- 
tended to  hinder,  delay,  or  defraud  the  creditors  of  Starkweatlier  &  CJo., 
the  sale  to  him  would  be  void  as  to  such  creditors,  notwithstanding  payment 
of  such  consideration.  It  is  a  question  for  you  to  determine  from  the  evi- 
dence whether  or  not  Starkweather  &  Co.  in  disposing  of  this  stock  intended 
to  defraud  their  creditors,  and  if  so,  did  the  ])laintiff  know  the  purpose  of 
such  sale,  and  did  he  purchase  with  such  knowledge,  with  the  purpose  of  aid- 
ing such  fraudulent  intent,  and  if  you  are  satisfied  from  the  evidence  that 
the  sale  was  made  from  the  firm  of  Starkweather  &  Co.  to  the  plaintiff  for 
the  purpose  of  hindering,  delaying,  or  defrauding  their  creditors,  and  if  you 
believe  that  the  plaintift  knew  of  such  design,  and  bought  the  goods  in  order 
to  aid  and  assist  tliem  in  carrying  out  such  fraudulent  object,  the  sale  would 
be  void  as  to  the  defendant's  claim  under  the  attachment  in  favor  of  Pratt  & 
Co.,  and  such  should  be  your  verdict,  and  this  should  be  so,  notwithstanding 
the  plaintiff  may  have  parted  with  his  money  or  may  be  liable  upon  obliga- 
tions still  outstanding  against  him.  Whether  or  not  the  firm  of  Starkweather 
Sc  Co.  disposed  of  the  stock  in  question  with  the  intent  to  defraud  their  cred- 
itors, and  whether  or  not  the  plaintiff  may  or  may  not  have  participated  in 
such  fraudulent  intent,  if  such  intent  has  been  shown,  must  be  determined 
by  you  from  the  facts  and  circumstances  that  have  been  introduceil  in  evi- 
dence; and  if  such  facts  and  circumstances  have  been  established  so  as  to 
satisfy  you  that  the  plaintiff,  as  a  reasonably  prudent  man,  must  have  under- 
stood that  the  act  of  Starkweather  &  Co.  in  disposing  of  the  stock  to  him  was 
to  hinder,  delaj',  or  defraud  their  creditors, — he  should  be  held  responsible  for 
such  knowledge  and  fraudulent  intent,  notwithstanding  the  plaintiff  may 
insist  that  he  liad  no  such  object  or  purpo.se. 

"Now,  gentlemen,  in  view  of  what  has  been  said,  if  such  be  your  conclu- 
sion that  the  sale  from  Starkweather  &  Co.  to  the  plaintiff  was  made  for  the 
purpose  of  hindering,  delaying,  or  defrauding  their  creditors,  and  that  plain- 
tiff knew  or  had  good  reason  to  know  of  such  intent  at  the  time  of  purchas- 
ing property,  your  verdict  will  be  for  the  defendant,  and  in  that  event  you 
should  find  that  the  defendant  had  a  special  lien  on  the  property  in  question 
to  the  amount  of  the  judgment  of  Pratt  So  Co.,  and  the  costs,  in  all  ^1, 763.75, 
and  interest  from  the  date  of  the  rendition  of  such  judgment. 

"If,  on  the  other  hand,  it  shall  be  your  conclusion  that  the  stock  was  sold 
to  the  plaintiff  in  good  faith,  without  any  framdulent  intent,  or  plaintiff  did 
not  participate  in  any  fraudulent  intent  that  may  have  been  shown  on  the 
part  of  Starkweather  &  Co.,  your  verdict  should  be  for  the  plaintiff." 


Digitized  by 


Google 


Mich.]  HALDAKE  V,  SWEET.  383 

To  which  defendant's  counsel  excepted,  and  now  claims  that  it  was  not  a 
proper  charge  to  the  jury,  as  it  in  effect  gave  the  jury  to  understand  that  the 
plaintiff  must  actually  participate  in  the  fraud  in  order  to  vitiate  the  sale.  It 
seeius  to  us  that  the  charge  was  not  so  clear  as  it  sliould  have  been,  and  might 
have  misled  the  jury.  Although  the  court  does  say  in  one  pait  of  the  in- 
structions that  if  the  facts  and  circumstances  "were  such  as  to  satisfy  them 
that  the  plaintiff,  as  a  reasonably  prudent  man,  must  have  understood  that 
the  act  of  Starkweather  &  Ck). ,  in  disposing  of  the  stock  to  him,  was  to  hinder, 
delay,  or  defraud  their  creditors,  he  should  be  held  responsible  for  such  knowl- 
edge and  fraudulent  intent,  notwithstanding  he  may  insist  that  he  had  no 
such  object  or  purpose,"  yet  the  whole  tenor  seems  to  be  that  in  order  to 
make  the  sale  void  as  to  him  he  must  have  participated  in  the  fraudulent 
intent.  Plaintiff  was  not  a  creditor  of  the  firm,  but  a  purchaser,  and  the 
court  should  have  clearly  pointed  out  the  distinction,  and  given  the  jury  to 
understand,  in  unmistakable  language,  that  knowledge  on  the  part  of  plain- 
tiff of  facts  sufScient  to  put  an  ordinarily  prudent  man  on  inquiry  Is  all  that 
is  required,  and  that  participation  in  the  fraud  was  not  necessary.  Willey  v. 
iinyder,  34  Mich.  60;  Hough  v.  Dickinson,  24  N.  W.  Rep.  809. 

Another  error  is  manifest  in  the  permitting  of  the  counsel  for  the  plaintiff 
in  his  argument  to  the  jury  to  go  outside  of  the  evidence  in  the  cause  and 
appeal  to  the  prejudices  of  a  jury  against  non-residents.  Great  latitude  must 
necessarily  be  allowed  counsel  in  argument  as  to  illustration  and  amplifica- 
tion in  dwelling  upon  the  facts,  and  much  can  be  excused  in  the  counsel  for 
the  zeal  and  excitement  of  speech  in  his  client's  behalf.  But  the  circuit 
judge  is  supposed  to  be  wanting  in  this  zeal  and  excitement,  and  when  his 
attention  is  called,  as  it  was  repeatedly  in  this  cause,  to  unauthorized  and 
uncalled  for  statements  by  counsel  in  summing  up,  he  should  at  once  take  all 
proper  efforts  to  stop  any  further  abuse,  and  to  correct,  if  possible,  the  injury 
already  done.  In  this  case  it  appears  he  did  neither.  We  think  the  state- 
ments made  by  the  plaintiff's  counsel  to  the  jury  that  Starkweather  &  Co. 
turned  every  ceut  over  to  their  creditors,  and  invited  them  from  all  over  the 
<50unty  to  come  to  Port  Huron,  and  that  Pratt  &  Co.  were  hogs  in  attempting 
to  secure  their  claim,  and  wanted  to  gobble  all  there  was  of  the  property,  as 
unwarranted  by  the  testimony,  and  should  not  have  been  allowed  without 
some  rebuke  to  him,  or  some  explanation  to  the  jury,  upon  the  part  of  the 
court.  It  is  the  duty  of  the  circuit  judge  to  see  to  it  that  both  plaintiff  and 
defendant  have  a  trial  of  their  rights  as  free  from  bias  and  prejudice  as  pos- 
sible. 

In  omitting  to  stop  counsel,  and  in  neglecting  to  counteract  the  effect  of 
the  evil  caused  by  his  remarks,  after  exception  taken  by  defendant's  counsel, 
the  court  erred.  A  new  trial  must  be  granted,  and  the  judgment  of  the  court 
below  reversed,  with  costs. 

(The  other  justices  concurred.) 


Haldane  V,  Sweet. 
Piled  November  11,  1885. 

HoinOAGB—- FORECLOSUSB— GOKTIESTIMO   EXBCUTION  FOB  COLLSOTIOir  OF  DEFICIENCY. 

Where  a  defendant  contests  the  right  of  a  complainant  to  an  execution  for  the  col- 
lection of  a  deficiency  arising  upon  a  sale  made  of  mortgaged  premises  under  a  de- 
cree of  foreclosure,  the  grounds  of  contest  must  not  be  inconsistent  with  the  decree, 
but  9uch  as  recognize  the  decree,  and  go  to  its  dischai^e,  and  as  have  arisen  after 
confirmation  of  the  sale. 

Appeal  from  Kent. 

Blair,  Kingaley  d  Kleihhaua,  for  complainant.    NorrU  A  Uhl^  for  appel- 
lant. 
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Sherttood,  J.  This  case  is  an  appeal  from  an  order  made  by  the  circuit 
court  in  chancery  for  the  county  of  Kent,  allowing  an  execution  to  issue  for 
the  collection  of  a  deficiency  arising  upon  a  sale  made  of  mortgaged  premises 
under  a  decree  of  foreclosure.  The  proceedings  in  the  case  to  decree  were 
before  us  at  the  October  term,  1884,  and  were  by  this  court  duly  affirmed. 
The  mortgage  was  given  for  tlie  purchase  money  of  the  incumbered  property* 
which  was  conveyed  to  the  defendant  by  complainant  by  full  covenant  war- 
ranty deed,  the  consideration  being  $21,000.  The  defendant  in  the  foreclos- 
ure suit  answered  the  complainant's  bill,  and  filed  a  cross-bill,  praying  that 
the  purchase  of  the  property  and  sale  thereof  to  the  defendant  might  be  set 
aside  or  rescinded  on  the  grounds — First,  that  the  defendant's  purchase  of  the 
property  was  made  under  duress ;  second,  that  the  title  to  the  mortgaged  prem- 
ises at  the  time  of  the  purchase  was  defective.  The  circuit  court  made  the 
usual  decree  in  foreclosure,  and  dismissed  the  cross-bill,  and  decreed  that  the 
defendant  was  personally  liable  for  the  entire  amount  due  upon  the  mortgage 
and  notes,  and  that  he  should  be  required  to  pay  the  deficiency,  which,  as  re- 
ported by  the  commissioner  making  sale  under  the  decree,  amounted  at  that 
time  to  the  sum  of  $11,091.43.  The  sale  was  duly  confirmed  by  the  circuit 
court. 

The  petition  for  the  order  appealed  from  was  based  upon  the  prior  proceed- 
ings in  the  case,  which  show  tliat  no  objections  or  exceptions  to  said  sale  or 
to  said  report  were  ever  taken,  and  that  the  order  of  confirmation  became  slI^ 
solute,  and  no  cause  was  ever  shown  to  the  contrary.  The  defendant  ap- 
peared and  made  answer  to  the  complainant's  petition  for  the  order  in  ques- 
tion, and  claims  therein  the  right  to  make  the  following  defenses:  First,  that 
the  mortgaged  premises  are  misdescribed  in  his  deed  thereof  executed  by  com- 
plainant to  him;  secoiidy  that  at  the  time  said  deed  was  made  they  were  sub- 
ject to  an  easement,  it  being  an  alley  across  a  portion  thereof,  which  had  been 
acquired  by  user;  third,  that  the  complainant  in  fact  had  no  title,  but  was 
merely  a  mortgagee  in  possession,  with  his  mortgage  debt  paid  by  the  receipt 
of  rents  and  profits;  fourth,  that  the  rear  part  of  the  premises  were  vacant, 
and  possession  thereof  was  not  given  to  the  defendant,  but  was  in  the  con- 
structive possession  of  other  persons  having  a  paramount  title.  The  defend- 
ant further  claims  that  such  being  the  situation  of  the  title  when  he  purchased 
the  mortgaged  property  and  received  his  deed  therefor  and  gave  the  mortgage, 
the  covenants  of  the  complainant's  deed  were  broken  as  soon  as  the  same  was 
delivered,  and,  inasmuch  as  the  proceedings  to  enforce  payment  of  a  deficiency 
after  a  foreclosure  and  sale  of  the  land  are  substantially  a  substitute  for  an 
action  at  law  for  the  same  purpose,  justice  and  equity  alike  require  that  he 
should  be  permitted  to  make  the  defense  he  now  claims,  and  especially  should 
he  be  allowed  so  to  do  in  this  case,  as  the  deficiency  arose  in  consequence  of  the 
defects  claimed  in  the  title;  the  property  selling  for  less  than  half  its  actual 
value. 

The  circuit  judge  overruled  the  defense  offered,  and  directed  that  execu- 
tion issue  for  the  amount  found  due  and  unsatisfied  upon  the  decree.  This 
direction  wjis  proper,  and  must  be  sustained.  The  defenses  now  set  up  to  de- 
feat the  relief  prayed  in  the  complainant's  petition  were  urged  on  the  hear- 
ing when  the  original  decree  in  this  case  was  made,  and  again  in  this  court 
on  the  appeal,  and  were  overruled,  and  they  cannot  be  renewed  on  this  peti- 
tion. This  court  held  that  if  defendant  had  any  claim  upon  the  covenants  in 
Ills  deed,  he  should  be  left  to  his  suit  thereon,  and  we  see  no  occasion  for 

holding  differently  now.     Haldane  v.  Sweet,  55  Mich. ;  S.  C.  20  N.  W. 

Bep.  902.  All  the  defenses  now  urged  existed  before  the  suit  in  this  case  was 
commenced,  and  were  known  to  the  defendant  and  set  out  in  his  cross-bill. 
If  the  claims  now  made  were  available  in  reduction  of  the  complainant's  de- 
mands, he  should  have  secured  their  application  before  decree.  The  decree 
necessarily  involved  the  determination  of  the  amount  due  on  the  notes  and 
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mortgage,  and  must  be  regarded  as  a  final  adjudication  of  that  matter.  Ha- 
zeu  V.  Heed,  30  Mich.  331;  Wales  v.  Lyon,  2  Mich.  276.  In  this  class  of  cases, 
where  the  defendant  contests  the  right  of  complainant  to  an  execution,  **the 
grounds  of  contest  must  not  be  inconsistent  with  the  decree,  but  must  be  such 
as  reco/:nize  the  decree  and  go  to  its  discharge."  Those  only  can  be  urged  which 
have  aiiben  after  confirmation  of  the  sales.  Ransom  v.  Southerland,  46 
Mich.  489;  S.  C.  9  N.  W.  Rep.  530. 

The  order  made  by  the  circuit  judge  must  be  afiirmed,  with  costs. 

(The  other  justices  concurred.) 


HoYT  V.  Southard. 

Filed  November  11,  1886. 

Ejectment — Parties — ^Formbb  Judgment. 

C,  against  >¥hom  A.  liad  obtained  a  judgment  in  ejectment,  was  in  actual  occu- 
pancy of  the  lands,  claiming  adversely  to  A.,  when  A.  brought  an  action  of  eject- 
ment against  B.,  who  had  a  tax  title  to  the  land,  but  who  made  no  claim  thereto. 
Heldj  that  C.  was  a  necessary  party  defendant  with  B. 

Error  to  Emmet. 

H,  H,  HoyU  in  pro,  per,,  for  plaintiff.  James  J*.  Brovm  and  B.  T.  Hal- 
stead,  for  defendant  and  appellant. 

Mouse,  C.  J.  This  is  an  action  of  ejectment.  On  the  trial  below  the  plain- 
tiff, without  objection,  introiluced  certain  deeds  showing  a  chain  of  title  from 
the  United  States  to  himself;  also,  for  the  purpose  of  showing  that  defend- 
ant cliiimed  an  interest  in  the  premises,  produced  and  offered  in  evidence  a 
tax  deed  from  the  auditor  general  to  defendant  conveying  the  lands  in  con- 
troversy withotlier  lands  on  a  sale  of  lands  for  delinquent  taxes  of  1880;  said 
deed  dated  January  9, 1883,  and  recorded  in  register's  oflicefor  the  county  of 
Emmet,  January  24,  1883;  and  then  rested  his  case.  The  defendant  then 
testified  substantially,  in  his  own  behalf,  that  he  never  claimed,  .ind  did  not 
then  claim,  any  interest  in  the  lands  in  suit,  and  had  never  been  in  possession 
of  them.  Never  notified  any  person  of  any  claim  of  title  on  his  part;  that  it 
was  claimed  and  occupied  by  one  William  J.  Clarke,  and  a  part  had  been  also 
occupied  by  George  W.  Seger.  Had  forgotten  having  a  tax  title  upon  it  until 
suit  was  brought;  then  turned  the  declaration  in  the  case  over  to  his  attor- 
ney with  instructions  to  look  after  it.  Supposed  he  placed  the  deed  on  record; 
and  also  that  he  w^as  attorney  for  William  J.  Clarke  in  a  former  suit  about 
the  same  land.  William  J.  Clarke,  being  sworn  for  defendant,  testified  that 
he  was  in  actual  possession  of  the  land  in  controversy,  claiming  title  thereto 
when  the  suit  was  commenced;  that  his  claim  of  title  was  the  same  as  before 
and  at  the  trial  of  the  ejectment  suit  for  the  same  land  between  the  plaintiff, 
Herbert  H.  Hoyt,  and  himself  and  George  W.  Seger  as  defendants.  W.is  Hy- 
ing in  the  township  where  this  land  was  Jissessed  in  1880,  and  had  sufficient 
jiersonal  property  tlien  in  his  possession  out  of  which  the  taxes  assessed  on 
this  land  could  have  been  collected. 

Plaintiff  then  introduced  proof  tending  to  show  the  tax  deed  invalid,  and 
also  the  files,  records,  and  judgment  entry  in  an  action  of  ejectment,  wherein 
Herbert  H.  Iloyt  was  plaintiff,  and  William  J.  Clarke  and  George  W.  Seger, 
defendants,  in  the  circuit  court  for  the  county  of  Emmet,  from  which  it  ap- 
peare<l  that  the  lands  therein  considered  were  the  same  as  those  involved  in 
the  present  suit;  and  that  upon  the  first  trial,  as  appears  of  record,  on  the 
twenty-fourth  day  of  August,  1883,  the  said  lloyt  obtained  judgment  against 
said  Clarke  and  Seger  for  the  possession  of  the  land,  and  costs,  and  that  60 
days  were  granted  defendants  to  settle  bill  of  exceptions. 

No  further  proceedings  were  shown.  Said  record,  files,  and  judgment  en- 
try were  received  in  evidence  under  the  objection  of  defendant's  counsel  that 
v.25N.w.,no.3 — 25  ^  ^ 
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they  were  incompetent  and  immaterial.  The  evidence  here  closed,  and  de- 
fendant's counsel  requested  the  circuit  judge  to  instruct  the  jury  as  follows: 
"(1)  If  you  find  from  the  evidence  that  the  only  assertion  of  title  to  the 
premises  made  by  defendant  was  the  recoi-ding  of  the  tax  deed,  other  parties 
being  in  possession  of  same,  then  you  will  find  for  defendant.  (2)  If  you  find 
from  the  evidence  that  parties  not  parties  defendant  to  this  suit  were  in 
possession  of  the  premises  at  the  time  the  action  was  commenced,  then  you 
will  find  for  defendant.**  The  court  refused  to  give  either  of  said  requests, 
and  instructed  the  jury  to  return  a  verdict  for  the  plaintiff,  which  they  did. 

The  undisputed  facts  in  this  case  show  that  William  J.  Clarke  was  m  the 
actual  occupancy  of  the  lands  in  dispute  when  suit  was  brought.  The  plain- 
tiff could  not  maintain  ejectment  under  the  statute  without  making  him  a 
party,  as  it  is  shown  he  claims  adversely  to  plaintiff.  The  fact  of  plaintiff 
having  obtained  a  judgment  against  him  for  the  land  on  one  trial  iu  August, 
1883,  can  make  no  difference.  He  was  in  possession  in  November,  1883, 
when  this  suit  was  commenced,  claiming  the  same  title  as  on  the  trial.  It 
does  not  appear  that  his  rights  in  the  premises  were  yet  concluded. 

It  is  contended  by  the  plaintiff  that,  inasmuch  as  he  has  a  judgment  for  the 
possession  of  the  land  as  against  Clarke,  his  rights  were  determined,  and  that 
under  tliat  judgment  the  sheriff  could  give  possession  to  the  plaintiff;  and 
that  the  object  of  the  statute  requiring  the  actual  occupant  to  be  made  a  party 
defendant  being  only  for  the  purpose  of  enabling  the  plaintiff  to  recover  the 
actual  possession,  the  fact  of  tlie  former  judgment,  and  his  right  to  remove 
Clarke  under  it,  is  sufficient  to  excuse  him  from  making  Clarke  a  party  de- 
fendant in  this  suit.  A  defendant,  however,  in  ejectment  is  not  concluded  if 
he  sees  fit  to  take  a  second  trial,  and  there  is  nothing  in  this  recoixi  to  show 
that  Clarke  has  lost  his  right  to  such  second  trial.  If  no  one  had  been  in  actual 
occupancy  of  the  land  when  he  commenced  this  suit,  then  the  question  might 
arise  as  to  his  right  to  maintain  ejectment  against  the  defendant.  We  think 
that  the  recording  of  a  tax  deed  of  this  land,  even  if  other  lands  were  included 
in  the  same  deed,  would  be  suflJcient  claim  of  title  to  warrant  the  bringing  of 
ejectment  against  the  grantee  named  in  such  tax  deed,  unless  he  notified  the 
person  holding  the  original  title  of  his  disclaimer  of  any  interest  in  the  land 
before  suit  brought,  and  took  the  necessary  steps  to  disaffirm  the  apparent 
claim  of  title  that  a  recorded  deed  asserts. 

As  the  case  now  stands,  Clarke  being  shown  in  actual  possession  of  the 
land  under  an  adverse  claim  to  plaintiff,  a  new  trial  must  be  granted,  with 
costs  to  defendant,  and  the  case  remanded  to  the  circuit  court  for  the  county 
of  Emmet  for  such  further  proceedings  as  the  parties  may  desire  to  take  in 
the  premises. 

(The  other  justices  concurred.) 


HiCHEY  and  others  v.  Brown. 
Filed  November  11,  1886. 

IWANTS — ^LlCENSE  TO  CUT  TiMBBB  ON  LaND. 

A  minor  cannot  grant  a  license  to  a  third  party  to  enter  upon  and  cut  timber 
from  land  owned  by  his  mother  and  minor  sister  in  Common  with  himself. 

Error  to  Ionia. 

Webster  cfe  Millard,  for  appellants.     Lemuel  Clute,  for  defendant. 

Shekwood,  J.  The  plaintiffs  in  this  case  live  in  the  township  of  North 
Plains,  in  the  county  of  Ionia.  Sarah  A.  Richey  is  tlie  widow  of  the  late  Thomjis 
AV.  Richey,  who  died  in  1881,  and  the  other  defendants  are  their  children: 
William  H.  and  Carrie  A.,  being  minors,  who  join  in  the  prosecution  of  this 
suit  by  tlieir  mother  as  next  friend.     In  the  year  1883  the  plaintiffs  all  re- 
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sided  on  a  farm  of  40  acres  of  land,  which  they  owned  and  occupied  in  com- 
mon, the  children  living  with  their  mother  thereon.  William  took  charge  of 
the  farm-work,  and  with  the  mother  and  sisters  carried  on  the  farming. 
Upon  the  farm  was  a  quantity  of  valuable  standing  timber.  The  defendant 
owned  a  farm  adjoining  plaintiffs'  land,  and  in  January,  1883,  without  the 
knowledge  of  the  motlier  or  sisters,  he  went  to  the  plaintiff  William,  who  was 
til  en  about  17  or  18  years  old,  and  obtained  leave  from  him,  and  without  any 
consideration  whatever,  to  cut  and  carry  away  from  the  plaintiffs'  land  42 
tree's,  principally  oak  and  black  ash,  making  logs  about  30  feet  long.  Mrs. 
Kichey  and  her  daughters  first  learned  of  the  defendant's  doings  in  the  prem- 
ises just  as  he  drove  away  with  the  last  load  of  logs,  and  as  soon  thereafter 
as  siie  could  see  him  and  his  servants  notified  him  to  keep  off  the  land  and 
cease  his  trespasses.  Neither  of  tlie  plaintiffs  except  William  knew  of  the 
cutting  of  the  timber  until  after  it  was  done,  and  never  authorized  any  per- 
son to  give  their  assent  to  the  cutting  or  removal  of  any  portion  thereof, 
and  very  soon  thereafter  brought  this  suit  to  recover  the  plaintiffs'  damages. 
The  declaration  is  in  trespass  containing  three  counts.  The  plea  was  the 
g<'neral  issue,  with  notice  that  the  acts  complained  of  were  licensed  by  the 
phiintiff  William  H.  Richey.  A  trial  wiw  had  Yn  the  Ionia  circuit  before  a 
jury,  and  the  verdict  was  directed  for  the  defendant  by  the  circuit  judge. 
This  direction  was  excepted  to  by  counsel  for  plaintiffs,  and  the  exception 
raises  the  only  question  necessary  to  be  considered  here. 

We  think  the  circuit  judge  erred  in  his  ruling.  The  young  man  from 
wiiom  the  defendant  claims  to  have  obtained  permission  to  commit  the  wrong- 
ful acts  complained  of  was  a  minor  and  tenant  in  common  with  his  mother 
and  sisters  of  the  property,  and  without  any  authority  from  them,  or  right  in 
himself,  to  make  a  gift  or  sale  or  other  transfer  of  the  timber  to  the  defend- 
ant, or  to  give  a  valid  assent  to  the  entry  of  the  defendant  upon  the  premises 
for  any  such  unlawful  purpose.  William's  acts  and  doings  in  the  premises 
wore  clearly  prejudicial  to  his  own  rights  and  interests,  and  were  void  un- 
der all  the  authorities,  and  the  testimony  tends  to  show  that  advantage  was 
t:iken  even  of  the  license  which  it  is  claimed  he  gave.  Schouler,  Dom.  Rel. 
{'M  Ed.)  §  403;  Adam  v.  Briggs  Iron  Co,,  7  Gush.  361.  308,  370;  Fonda  v. 
ran  Horn,  50  Me.  102;  Tyler,  Inf.  &  Gov.  (2d  Ed.)  43;  Story,  Eq.  Jur.  § 
241;  liing.  Inf.  9;  Keane  v.  Boycott,  2  H.  Bl.  511;  U,  S.  v.  Bainbridge, 
1  Afason,  72;  2  Kent,  Comm.  193;  1  Bing.  Real  Prop.  139;  Oliver  v.  Wood- 
roffe,  4  Mees.  &  W.  653;  Chandler  v.  McKinney,  6  Mich.  217;  Dunton  v. 
ifroum,  31  Mich.  182;  Soper  v.  Fry,  37  Mich.  236;  Barker  v.  Hamilton,  3 
Col.  291. 

The  case  shows  the  defendant's  utter  disregard  of  the  rights  of  this  widow 
and  her  children,  which  the  law  secures  to  them,  and  which  it  is  the  duty  of 
the  court  to  enforce  and  protect.  Further  discussion  of  the  case  would  be 
without  profit.    The  judgment  must  be  reversed  and  new  trial  granted. 

Campbell  and  Ghamplin,  JJ.,  concurred. 

MoBSE,  C.  J.,  did  not  sit. 
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Cook:  v.  Johnston. 

Filed  November  11,  1886. 

1.  Evidence— Opinion  of  Fire  Mabshal  as  to  Origin  of  Fire. 

It  is  error  to  allow  a  fire  marsiial  to  give  his  opinion  as  to  how  a  fire  started, 
aud  what  parties  on  the  ground  said  to  him  in  relation  thereto,  in  an  action  to  re- 
cover  damages  for  personal  injuries  caused  by  the  fire. 

2.  Negligence — Violation  of  City  Ordinance. 

It  is  error  to  instruct  the  jury,  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  defendant  in  starting  a  fire  by  putting 
asiics  in  a  wooden  barrel,  that  a  violation  by  defendant  of  a  city  ordinance  requir- 
ing ashes  to  be  kept  in  metallic  or  other  incombustible  vessels  was  negligence  in 
law. 

3.  Same — Contributory  Negligence. 

A  person  cannot  be  held  liable  for  bodily  injuries  suffered  by  another  in  volun- 
tarily and  deliberately  entering  a  burning  wood-shed,  not  divided  into  detached 
parts,  and  attempting  to  rescue  property  therein. 

Error  to  Wayne. 

Sylvester  Laj-ned,  for  plaintiff.  E.  T,  Wood  and  W.  9.  Clarke,  for  defend- 
ant and  appellant. 

Campbell,  J.  Plaintiff  recovered  damages  in  the  sum  of  83,000  for  per- 
sonal injuries  claimed  to  have  been  caused  by  defendant's  negligence,  whereby 
it  is  alleged  a  fire  was  set  in  a  shed  occupieil  by  plaintiff.  The  facts  iis  relied 
upon  were  that  plaintiff's  liusl)and  was  a  tenant  of  defendant,  occupying  a 
wing  of  her  house,  at  the  corner  of  Sixteenth  and  Canfield  streets,  in  Detroit. 
Behind  the  house  was  a  low  slietl,  divided  into  three  parts  by  internal  parti- 
tions from  five  to  six  feet  high,  of  which  defendant  occupied  the  middle  one, 
and  plaintiff's  husband  the  adjoining  one  at  the  north  end.  In  the  middle 
partition  was  a  water-closet  used  by  defendant  and  her  tenants  jointly.  In 
this  middle  part,  on  the  side  furthest  from  Mr.  Cook's,  was  an  ash-barrel,  which 
Mr.  Cook  described  i\s  a  stout,  iron-bound  cask,  such  as  is  used  for  liquids. 
Plaintiff  claims  that  the  fire  was  caused  by  ashes  in  this  barrel.  She  and  her 
husband,  as  they  testify,  were  awakened  by  the  light  of  the  fire  burning 
through  the  top  of  this  middle  part,  and  as  soon  as  they  could  they  went  into 
their  own  part,  and  she  undertook  to  get  out  their  horse  that  was  lying  down 
so  that  she  could  not  easily  loose  the  halter.  While  trying  to  do  this  the  fire 
swept  over  the  partition  and  burned  her  very  severely,  so  as  to  nearly  or  quite 
disable  her  from  doing  lier  accustomed  work. 

Several  questions  arose  on  the  trial,  on  which  rulings  were  made  which 
w^ere  complained  of.  We  shall  only  notice  those  which  seem  to  be  of  most 
importance.  Among  other  witnesses  sworn  was  Mr.  Baxter,  the  city  fire 
marshal,  who  was  allowed  to  testify  not  only  to  what  he  saw  on  the  ground 
the  next  day,  but  also  what  opinion  he  had  of  the  origin  of  the  fire,  and  what 
he  heard  from  various  pereons  who  were  there.  This  wiis  improperly  allowed. 
That  officer's  duties  are  important,  and  he  may  properly  enough  make  such 
inquiries  as  he  deems  necessary  to  aid  his  own  judgment.  But  when  the  rights 
and  liabilities  of  private  persons  are  in  question,  he  cannot  affect  them  by 
his  opinions  or  conclusions,  however  sagacious  he  may  be.  When  he  testifies, 
he  is  governed  by  the  same  rules  as  other  witnesses,  and  cannot  give  either 
hearsay  or  opinions.  What  is  said  or  done  after  a  fire  cannot  be  regarded  as 
part  of  the  res  gestce  at  the  fire,  and  the  sayings  and  doings  of  third  parties 
could  not  usually  be  receivable.  And  as  for  tlie  origin  and  cause  of  a  fire, 
it  cannot,  in  such  a  case  as  this,  be  any  more  difficult  for  the  jury  than  for  a 
witness  to  make  deductions  from  the  facts  shown.  There  is  no  room  for  ex- 
pert testimony,  and  his  opinions  were  not  receivable.  This  testimony  was  re- 
ferred to  in  the  charge  of  the  judge,  and  is  quite  likely  to  have  had  much 
weight.  There  were  several  facts  shown  which  were  fairly  claimed  to  have 
indicated  the  possibility,  if  not  probability,  of  a  different  cause,  and  the  jury 
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should  have  been  left  to  form  their  own  conclusions  unaffected  by  any  one's 
opinion.  A.  simifttr  question  was  decided  by  this  court  in  Fowler  y.  Gilbert, 
38  Mich.  296. 

The  court  also  charged  the  jury  that  a  violation  of  the  city  ordinance  re- 
quiring ashes  to  be  kept  in  metallic  or  other  incombustible  vessels  was  negli- 
gence in  law  for  which  defendant  would  be  liable,  and  this  was  emphasized 
by  the  further  statement  that  if  this  was  not  done  she  was  not  responsible  in 
this  case. 

This  doctrine  is  not  maintainable  as  stated.  The  primary  object  of  mu- 
nicipal ordinances  is  public  and  not  private,  and  their  violation  is  redressed 
by  the  legal  penalties.  Taylor  v.  Lake  Shore  dk  if.  8.  R,  Co.,  45  Mich.  74;  iS. 
C.  7  N.  W.  Bep.  728.  City  ordinances  are  necessarily  made  general,  and  impose 
duties  which  in  a  given  case  may  be  of  no  special  importance.  It  is  quite 
possible  that,  under  certain  circumstances  and  in  various  surroundings,  it  is 
in  no  way  dangerous  to  put  ashes  in  wooden  barrels,  and  it  can  never  be 
dangerous  to  put  cold  ashes  in  them.  It  is  certain  that  ash-barrels  are  and 
always  have  been  more  or  less  used.  Whether  the  use  of  them  is  culpably 
negligent  in  a  given  case  must  usually  be  a  question  of  fact  to  be  determined 
by  the  jury  on  the  facts,  and  not  by  the  court. 

The  principal  question  in  the  case  was  upon  the  liability  of  defendant  if 
the  fire  took  from  negligence  for  wiiich  she  may  have  been  chargeable  for 
the  damages  on  which  recovery  was  had  in  this  case.  The  plaintiff  showed 
by  her  testimony  that  she  and  her  husband  saw  the  ash-barrel  d»ily  and  knew 
all  about  its  position.  It  also  appears  by  the  showing  of  both  that  the  shed, 
which  was  entirely  open  within  from  end  to  end  above  the  partitions,  was 
burning  so  brightly  as  to  wake  them  up,  and  continued  burning  when  they 
entered  to  loose  the  horse  and  get  out  the  buggy.  The  danger  was  before  their 
eyes,  and  what  happened  by  the  sweeping  down  of  the  flames  was  as  likely 
to  happen  as  not.  It  is  not  very  important  by  what  name  the  action  of  the 
plaintiff  should  be  called.  It  was  such  a  risk  as  she  chose  to  take  to  save  her 
husband's  property.  But  it  was  a  plain  and  palpable  risk  nevertheless,  and 
the  injury  would  not  have  occurred  unless  for  her  voluntary  act  in  assuming 
the  exposure. 

There  is  some  conflict  in  the  cases  concerning  what  damages  have  been 
held  not  too  remote  for  recovery.  But  it  would  be  going  beyond  all  reason 
to  hold  a  person  liable  for  bodily  injuries  suffered  by  another  in  voluntarily 
and  deliberately  entering  a  burning  wooden  shed,  not  divided  into  detached 
parts,  and  reached  by  the  flames  while  at  work  within  it.  The  loss  of  presence 
of  mind  under  such  circumstances  is  one  of  the  commonest  and  most  likely 
incidents  of  incurring  such  an  exposure.  The  act  in  which  she  was  engaged 
may  have  been  such  as  she  may  have  thought  proper  and  laudable  and  worth 
some  risk,  but  defendant's  responsil)ility  cannot  be  created  or  increased  by 
such  independent  and  voluntary  conduct  of  plaintiff  in  putting  herself  in 
harm's  way. 

We  think  that  no  recovery  should  have  been  had  on  the  facts  as  shown  by 
plaintiff  herself,  and  that  the  case  should  not  have  gone  to  the  jury.  The 
judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 
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Montgomery  v,  Montgomery. 

Filed  November  11,  1885. 

Appkal — EviDEKOB— Afpibmakob. 

Evidenoe  examined,  and  held  to  sustain  finding  of  fact  by  court,  and  decree  af- 
firmed. 

Appeal  from  Ingham. 

Huntington  <&  Henderson,  for  complainant.  John  M.  Corbin,  for  appel- 
lant. 

Campbell,  J.  Complainant's  bill  filed  in  this  cause  is  to  compel  a  transfer 
to  him  by  defendant  of  certain  property  in  Ingham  county  which  was  held 
under  these  circumstances:  In  May,  1881,  John  Montgomery,  the  father  of 
complainant,  desiring  to  divide  a  portion  of  his  property,  including  lands, 
among  his  children,  conveyed  to  complainant  and  to  the  wife  of  his  brother 
Albert  Montgomery  the  farm  In  question,  reserving  to  himself  a  life-estate  in 
the  farm,  which  he  might  or  might  not  choose  to  occupy  as  he  saw  fit.  A  week 
or  two  afterwards,  complainant  and  his  brother's  wife,  Matilda  Montgomery, 
mortgaged  the  farm  to  George  G.  Dunlap  for  $1,600,  payable,  with  8  per  cent* 
interest,  on  May  21,  1883.  On  May  16,  1882,  defendant,  who  is  a  cousin, 
obtained  from  Albert  and  Matilda  conveyances  of  a  parcel  of  land  in  Eaton 
Eapids,  and  of  the  undivided  half  of  the  farm  in  question,  subject  to  half  of 
the  Dunlap  mortgage  and  the  life-estate  of  John  Montgomery.  The  consider- 
ation  for  this  transaction  was  the  settlement  of  various  claims  and  advances 
on  account  of  Albert  Montgomery.  In  1882  Mr.  Dunlap  began  a  foreclosure 
in  equity  for  default  in  payment  of  interest,  and  got  a  decree  of  sale,  under 
Avhich  the  land  was  advertised  for  sale,  to  be  made  August  24,  1883.  Com- 
plainant made  an  arrangement  with  Charles  Hunt  to  bid  oft  the  property  and 
allow  him  time  to  redeem  it.  But  shortly  after,  defendant  proposed  to  do  so 
himself,  and  to  sell  complainant  his  half  of  the  property  on  time,  and  also  al- 
low redemption  of  the  purchase  price  on  foreclosure.  That  such  an  arrange- 
ment was  agreed  on  is  admitted.  The  only  dispute  is  concerning  the  price 
which  was  to  be  paid  beyond  the  mortgage  for  defendant's  half.  Complain- 
ant and  defendant  agree  that  it  was  to  be  based  on  what  defendant  had  paid 
Albert  for  it.  Complainant  claims  the  sum  was  fixed  by  defendant  as  81,000, 
which  he  had  paid  Albeii;.  Defendant  claims  that  he  had  paid  a  considerable 
larger  sum  than  that,  and  that  complainant  was  to  pay  him  $1,000  extra. 
The  answer  is  not  very  definite  as  to  the  amount  to  be  paid  beyond  $1,000, 
but  fixes  it  in  one  place  at  from  $2,600  to  $3,000,  including  his  share  in  the 
Dunlap  mortgage,  and  in  another  place  seems  to  intimate  that  complainant 
was  to  pay,  besides  the  mortgage,  $1,000  as  the  advances  to  Albert,  and  a  fur- 
ther price  of  $1,000  in  addition.  Complainant  and  defendant  went  to  Mr. 
Kenney  to  have  the  contract  drawn,  and  gave  him  directions.  He  drew  it  as  a 
contract  of  purchase  and  sale,  whereby  the  defendant  was  to  sell  "in  consid- 
eration of  one  thousand  dollars  over  and  above  all  expenses  and  interest,  '*  and 
complainant  was  to  pay  "the  thousand  dollars  and  all  expenses  and  interest 
as  aforesaid  within  six  months  from  date,"  and  if  paid  Wiis  to  have  a  convey- 
ance of  quitclaim. 

Tlie  dispute  is  concerning  what  was  meant  by  expenses  and  interest.  De- 
fendnnt  claims  it  was  to  include  the  mortgage  and  the  sums  which  his  own 
"  interests  "  cost  him ;  or,  in  other  words,  all  his  advances  to  Albert.  Complain- 
ant  claims  it  was  to  include  only  such  moneys  and  expenses  as  defendant 
should  incur  in  clearing  the  title  of  the  mortgage,  with  interest.  As  the 
question  resolves  itself  into  a  question  of  fact,  we  need  not  discuss  the  testi- 
mony at  length.  The  circuit  judge  who  heard  the  cause  accepted  complain- 
ant's theory,  and  ordered  defendant  to  convey  on  payment  of  $1,000,  in  addi- 
tion to  the  mortgage,  purchase,  and  expenses  and  interest,  and  some  further 
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outlavs  and  liabilities  incurred  for  taxes  and  in  buying  up  John  Montgom- 
ery's life-estate.  Complainant  does  not  appeal,  but  defendant  appealed  gen- 
erally. 

Upon  a  full  consideration  of  the  testimony  bearing  upon  the  agreement, 
we  have  no  doubt  that  it  was  just  as  complainant  claims  it  to  have  been,  and 
was  clear  and  definite,  including  nothing  beyond  $1,000  for  whatever  title 
defendant  then  had.  The  written  agreement  was  definite  so  far  as  that  in- 
terest was  concerned.  While  not  pointing  out  just  what  future  expenses 
were  to  be  incurred  in  completing  the  title,  the  moneys  subsequently  ad- 
vanced being  all  included  in  the  decree,  it  is  certainly  broad  enough  to  secure 
all  defendant's  equities.  We  shall  not,  therefore,  discuss  the  various  ques- 
tions which  are  no  more  than  theoretical  under  the  pleadings.  The  decree 
must  be  affirmed. 

(Tlie  other  justices  concurred.) 


Baxtman  and  others  v.  Campau  and  others. 

Filed  November  11.  1886. 

Municipal  Cobforatioks — Streets— Interference  of  Equity. 

a  private  j)arty  cannot  invoke  the  aid  of  equity  to  interfere  with  a  municipal 
corporation  m  its  control  over  and  change  of  course  of  streets. 

Appeal  from  Wayne. 

F.  A.  Baker,  for  complainants.  Frederick  T.  Sibley ,  for  defendants  and 
appellants. 

Campbell,  J.  Complainants,  Bauman,  Rush,  Herzog,  and  Mylins,  own- 
ers (jf  property  on  Preston  street,  which  is  an  east  and  west  street  in  Detroit, 
50  feet  wide,  filed  this  bill  to  compel  the  city  of  Detroit  to  open  what  they 
claim  to  be  a  portion  of  said  street  about  75  feet  long,  lying  between  Mc- 
Dougall  avenue,  which  is  a  north  and  south  80  feet  wide  street,  and  Gratiot 
avenue,  which  runs  north-easterly.  Campau  and  the  other  defendants  own 
the  freehold,  the  former  absolutely,  and  the  others  as  his  lessees.  The  lessees 
occupy  the  land  in  question  as  part  of  their  planing-mill  premises,  and  have 
done  so  since  August,  1881,  a  little  more  than  two  years  before  this  bill  was 
tiled.  The  circuit  court  for  Wayne  county  required  the  obstructions  to  be 
removed  and  the  property  opened  for  public  use.  The  street  called  "Preston 
Street"  was  in  1873  defined  by  the  common  council  and  attempted  to  be  laid 
out  from  Mt.  Elliott  avenue,  which  was  then  the  eastern  boundary  of  the 
city,  to  Gratiot  avenue,  a  distance  of  about  two-fifths  of  a  mile.  These  pro- 
ceedings were  had  under  a  law  which  was  declared  by  this  court  to  be  void 
in  Paul  V.  Detroit,  32  Mich.  108.  Tlie  jury,  as  is  not  unusual  in  such  cases, 
made  the  damages  and  benefits  correspond  in  taking  the  land,  except  a  few 
trifling  assessments  which  covered  expenses.  Mr.  Campau  had  one  dollar 
awarded  to  him  for  the  strip  running  across  his  farm,  known  as  the  "Mc- 
Dougiill  Farm,"  and  $49  for  damages  to  buildings.  He  was  at  this  time  ab- 
sent from  the  country,  and  did  not  return  until  about  five  months  after  the 
proceedings  had  been  confirmed.  Immediately  after  his  return,  on  learning 
what  had  been  done,  he  applied  to  tlie  council  to  vacate  the  proceedings  and 
offered  to  open  MoDougall  avenue  and  several  other  streets  as  the  board  of 
public  works  should  approve,  leaving  Preston  street  to  continue  eastwardly 
from  McDougall  avenue  tisprojecteil,  but  substituting  an  outlet  througli  Mc- 
Doiigall  avenue  to  Gratiot  aveuue  for  the  outlet  through  Preston  street  as  ex- 
tended. This  would  make  a  sliglit  doficctiou  nortliwnrd  of  the  original  pro- 
posed outlet  of  Preston  street,  but  not  substantially  longer  to  Gratiot  street. 
He  gave  up  any  claim  to  the  money  assossod  by  the  jury;  and  tlie  council  hav- 
ing accepted  his  offer,  and  his  new  plan  having  been  carried  out,  a  formal 
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resolution  was  passed  vacating  that  end  of  Preston  street,  and  declared  that 
the  necessity  for  it  no  longer  existed,  and  that  the  new  plan  was  preferable. 

before  Mr.  Campau's  return  the  highway  officers  had  done  something  to- 
wards plowing  up  and  preparing  the  surface  of  the  street,  and  it  was  subse- 
quently traveled  more  or  less;  the  testimony,  however,  not  showing  any  con- 
siderable use  or  any  further  working  after  Mr.  Campau's  arrangement  was 
closed.  Water-pipes  were  run  across  it  from  Gratiot  street  into  Preston,  and 
a  hydrant  made  within  the  lines.  But  in  1878,  on  paving  Gratiot  street,  the 
curb  was  continued  unbroken  across  what  would  have  been  the  terminus* 
and  McDougall  avenue  was  the  only  street  recognized,  and  took  the  bulk  of 
the  travel.  The  land  in  the  vicinity,  being  level  and  open,  was  used  more  or 
less  also. 

The  complainants  do  not  show  that  they  have  suffered  any  tangible  griev- 
ance by  the  change,  except  that  of  having  lost  an  absolutely  straight  street 
terminus  on  Gratiot  street,  and  been  compelled  to  have  one  with  a  small  de- 
flection, cutting  off  the  view  of  Preston  street  from  Gratiot. 

We  do  not  think  this  bill  can  be  sustained  on  any  ground.  The  parties 
had  notice,  and  there  was  plain  action  showing  what  the  city  authorities  were 
doing  when  Gratiot  street  was  so  paved  as  to  cut  off  the  outlet,  and  McDougall 
street  was  treated  as  the  outlet.  That  was  five  years  before  this  suit,  and 
there  is  testimony  indicating  still  earlier  knowledge.  They  had  further  dis- 
tinct notice  iA  1881,  when  the  lessees.  Heck  and  Vieson,  fenced  in  the  prop- 
erty, and  established  their  works  there,  which  would  be  seriously  interfered 
with  by  disturbing  their  possession.  There  is  no  equity  in  such  delay.  It  is 
also  evident  that  they  have  no  legal  rights  beyond  what  would  accrue  from 
the  sicquiescence  of  the  owners  of  tlie  land  through  which  Preston  street 
runs,  in  its  occupation  as  a  street.  The  legal  steps  to  condemn  it  were  in- 
valid. This  acquiescence  does  not  extend  across  McDougall  street,  and  there 
wjis  no  reason  why  the  city  could  not  make  such  arrangements  as  it  did  with 
Mr.  Campau,  and  substitute  what  was  regarded  as  a  better  outlet,  besides 
gaining  other  advantages  in  the  acquisition  of  new  streets  across  the  McDoug- 
all farm.  But  had  there  been  any  technical  illegality  (as  we  think  there  was 
not)  in  this  municipal  action,  we  are  not  able  to  discover  what  rights  com- 
plainants would  have  to  file  this  bill.  It  is  based  entirely  on  the  ground  that 
the  city  neglects  its  duty  to  open  and  work  a  public  highway,  and  the  only 
claim  that  they  show  (and  it  is  doubtful  if  the  bill  shows  that)  is  that,  as  lot- 
owners  on  the  street,  they  suffer  some  private  detriment  from  a  public  nui- 
sance. They  show  no  facts  which  make  out  any  such  grievance  as  a  court  of 
equity  can  redress.  So  far  as  the  facility  of  travel  is  concerned,  it  is  absurd 
to  inijigine  tliat  it  has  been  interfered  with.  Their  outlet  is  easy  and  com- 
plete. All  that  they  really  complain  of  is  that  their  street  is  less  conspicuous 
than  it  would  be  if  continuing  in  a  straight  line  to  Gratiot  avenue.  There  is 
no  proof  that  this  has  made  their  property  less  valuable.  But  it  is  not  within 
the  scope  of  the  extraordinary  powers  of  equity  to  deal  with  such  a  shadowy 
grievance,  if  they  had  a  right,  which  in  our  opinion  they  have  not,  to  set  it 
up. 

There  is  also  a  further  vital  objection  to  the  frame  of  the  bill.  It  attempts 
to  invoke  the  aid  of  equity  to  interfere  with  the  municipal  control  over  the 
working  of  streets.  It  is  not  within  the  power  of  any  court  to  determine 
what  streets  shall  be  opened  and  worked,  or  when  or  how  it  shfill  be  done.  A 
court  of  equity  has  no  means  or  process  to  carry  out  any  such  order.  And 
privato  citizens  cannot  dictate  to  a  city  what  shall  be  done  in  the  line  of  pub- 
lic duty. 

The  case  is  without  merits,  and  the  decree  below  must  be  reversed,  and 
the  bill  dismissed,  with  costs  of  both  courts. 

(The  other  justices  concurred.) 
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Oronin  V.  Board  of  Sxtp'bs,  Kalkaska  Go. 

Filed  November  12, 1886. 

MAMDAMU&— Evidence— Rboord. 

Id  mandamus  proceedings  all  record  evidence  relied  npon  by  either  relator  or  re- 
spondent shoald  be  brought  before  the  court  as  exhibits,  in  the  shape  of  certified 
copies,  or  authenticated  properly,  and  not  by  bare  recitals,  of  its  existence  with  a 
mere  reference  thereto. 

Application  for  mandamus. 

Boyd  &  Totten,  for  relator.    Perkins  <ft  Bllis^  for  respondent. 

Morse,  C.  J.  Relator  claims  that  as  sheriff  of  Kalkaska  county  he  had 
lawfully  under  his  charge  and  confined  as  a  prisoner  in  the  common  jail  of 
said  county  one  Benjamin  Irving  from  May  26,  1884,  to  and  including  Sep- 
tember 3, 1884;  that  by  resolution  of  the  board  of  supervisors  he  was  entitled 
to  one  dollar  per  day  for  this  time.  He  also  sets  up  in  his  petition  that  the 
board  of  supervisors  rejected  his  claim  for  board  and  care  of  said  Irving  ar> 
bitrarily,  and  without  any  investigation  whatever,  refusing  to  examine  re- 
lator as  to  his  claim,  or  to  assign  any  reason  why  it  was  rejected.  The  re- 
spondent answered,  admitting  that  the  sheriff  was  entitled  one  dollar  per  day 
for  the  board  and  care  of  all  prisoners  legally  detained  in  the  county  jail,  and 
that  the  supervisors  rejected  his  claim  for  the  board  and  care  of  said  Irving; 
but  denied  that  said  Irving  was  confined  in  said  jail  on  the  charge  of  attempt- 
ing to  commit  rape,  as  the  relator  averred  in  his  petition,  for  any  of  the  time 
stated  by  relator,  and  further  answered  that  said  Irving  was,  on  the  twentieth 
day  of  May,  1884,  upon  his  plea  of  guUty  in  the  circuit  court  for  said  county, 
sentenced  to  the  reform  school  at  Lansing,  and  on  the  twenty-second  day  of 
May,  1884,  the  warrant  of  commitment  was  issued  and  delivered  to  relator  to 
execute.  This  answer  referred  to  the  records  and  files  of  said  circuit  court 
in  support  of  its  statements,  but  did  not  exhibit  said  records  or  certified  copies 
thereof  to  this  court.  The  relator  filed  a  replication  to  such  answer,  and 
avers  therein  that  for  the  time  claimed  he  held  said  Irving  by  order  of  the  cir- 
cuit court  for  said  county ;  but  fails  to  state  therein  whether  such  order  was 
in  writing,  nor  does  he  set  out  the  terms  of  the  same  The  partias  express  a 
desire  for  an  issue  of  fact  to  ba  settled  and  sent  down  to  the  circuit  court  for 
trial;  but  in  our  opinion  the  case  as  it  now  stands  is  not  in  a  proper  condi- 
tion for  such  an  order. 

The  only  point  in  issue  seems  to  be:  "Did  the  relator  lawfully  hold  the  said 
Irving  in  the  county  jail  of  Kalkaska  county  for  the  time  claimed,  or  under 
such  order  of  the  circuit  court  as  would  entitle  him  to  charge  the  county  for  his 
board  and  care?"  In  applications  of  this  kind  all  record  evidence  relied  upon 
by  either  relator  or  respondent  should  be  brought  before  the  court  as  exhib- 
its in  the  shape  of  certified  copies,  or  authenticated  in  some  way,  rather  than 
in  bare  recitals  of  its  existence,  with  a  mere  reference  thereto.  The  bearing 
and  effect  of  records  or  other  written  instruments  upon  the  point  or  points  in 
issue  is  generally  to  be  determined  by  the  court  instead  of  a  jury.  If  the 
documentary  evidence  disclosed  by  the  pleadings  in  this  case  were  here,  in 
all  probability  there  would  be  no  necessity  of  settling  any  issue  to  be  deter- 
mined elsewhere.  The  relator  is  at  fault  for  not  clearly  setting  forth  in  his 
petition  the  authority  under  which  he  detained  Irving  in  jail  as  a  prisoner, 
and  in  not  attaching  and  bringing  up  with  the  same  a  copy  of  the  order  of 
the  coui-t,  if  there  is  any  record  of  such  order,  as  there  should  be.  If  he 
had  done  so,  we  could  have  detormined  whether  he  was  entitled  to  his  writ. 
But  as  we  wish  to  do  no  injustice  to  relator  if  he  has  a  valid  claim  against 
respondent,  he  is  given  leave  to  withdraw  his  application  and  to  move  the 
court  anew,  if  he  so  desires,  setting  forth  with  particularity  and  precision 
the  facts  and  circumstances  of  the  rejection  of  his  claim  by  respondent,  and 


Digitized  by 


Google 


394  THE   NORTHWESTERN   REPORTER.  ^  [Midi. 

of  the  detaining  and  keeping  of  said  Irving  in  jail,  for  what  cause,  and  by 
what  authority,  with  authenticated  copies  of  all  record  or  documentary  evi- 
dence upon  which  he  relies  to  sustain  his  application. 

The  respondent  is  entitled  to  the  costs  of  this  motion. 

(The  other  justices  concurred.) 


Digitized  by 


Google 


Minn.]  state  v.  wellman.  39& 


aUPREME  COURT  OF  MINNESOTA. 


State  d.  Wellman. 
Filed  November  4, 1885. 

1.  Labcbwy— Illuminating  Gas. 

lUuminating  gas  may  be  the  subject  of  a  larceny. 

2.  Same— Intent  with  Which  Pbopbbtt  Taken. 

To  constitute  larceny  it  is  not  necessary  that  the  property  be  taken  with  intent  to- 
convert  it  to  the  taker^s  own  use.  It  is  sufficient  ir  it  be  taken  with  tiie  felonioDS' 
intent  to  convert  it  to  the  use  of  a  person  other  than  the  owner. 

3.  8ams— Conviction  Sustained  bt  Evidence. 

Evidence  considered,  and  hdd  sufficient  to  sustain  the  conviction. 
QiLFiLLAN,  G.  J.,  dissenting. 

Appeal  from  the  municipal  oourt,  city  of  Minneapolis. 

W,  J,  SahUf  Atty.  Gren.,  for  the  State.    Cooley,  Akera  d  Cooley^  for  appel- 
lant, T.  B.  Wellman. 

Mitchell,  J.  The  defendant  was  charged  with  the  larceny  of  a  quantity 
of  illumiuating  gas  of  the  value  of  $12.50,  and  the  question  here  is  whether 
the  evidence  justified  his  conviction.  That  illuminating  gas  may  be  the  sub- 
ject of  a  larceny  cannot  admit  of  a  doubt.  Regina  v.  White,  6  Cox.  Crim.  Cas. 
213;  Com.  v.  SJuiw,  4  Allen,  308.  That  a  larceny  was  committed  in  this  case 
by  some  one  is  undisputed.  It  was  committed  by  connecting,  with  a  piece  of 
lead  pipe,  the  two  arms  of  the  service-pipe  at  the  place  where  the  meter  had 
been  detached,  and  then  turning  the  stop-cock  so  as  to  allow  the  gas  to  pass 
through  the  service-pipe  in  the  house,  where  it  was  turned  on  at  the  burners, 
ignited,  and  used.  The  commission  of  the  offense  included  a  series  of  succes- 
sive acts,  viz.:  procuring  the  connecting  pipe,  making  the  connection  with  it, 
turning  the  stop-cock  in  tiie  service-pipe  in  the  cellar,  and  finally  turning  on 
the  gas  at  the  bui*ners  and  lighting  it;  and,  of  course,  until  this  last  act  the 
commission  of  the  larceny  was  not  consummated.  But  this  being  a  misde- 
meanor in  which  there  are  no  accessories,  any  one  who  sustained  the  relation  to 
the  offense  which  would,  in  case  of  a  felony,  have  made  him  an  accessory 
before  the  fact  would  be  a  principal.  A  person  who  procured  this  lead  pipe 
with  which  to  make  the  connection  for  the  purpose,  and  with  the  intent  of  ef- 
fecting the  larceny,  would  be  equally  guilty  with  his  confederates  or  associates- 
who  made  the  connection  or  turned  on  or  lighted  the  gas,  although  he  might 
not  in  person  have  actually  assisted  in  doing  these  latter  acts.  Now,  the  evi- 
dence in  behalf  of  the  state  showed  that  defendant  was  an  inmate  of  this 
house,  which  was  a  boarding-house  kept  by  a  Mrs.  Wilcox;  that  it  was  he 
who  ordered  the  gas  company  to  put  in  a  meter,  furnish  gas,  and  agreed  to 
pay  for  the  gas  furnished ;  that  the  meter  was  tiiken  out  by  the  gas  company 
on  the  twenty-sixth  of  January,  1885;  that  on  the  eighth  of  February  the  de- 
fendant went  to  a  plumber  and  ordered,  paid  for,  and  took  away  a  piece  of 
lead  pipe  about  a  foot  long.  It  also  appears  from  the  evidence  that  the  con- 
iK'Ction  must  have  been  made  and  the  g<is  turned  on  at  or  about  the  time 
tlie  defendant  obtained  this  pipe,  for  it  is  shown  that  the  use  of  gas  in  this 
house  was  resumed  a  few  days  after  the  meter  was  taken  out,  and  continued 
to  be  so  used  until  the  fact  was  discovered  by  the  gas  company  on  the  fifth  of 
iiarch.  During  all  this  time  defendant  was  an  inmate  of  the  house.  The 
piece  of  lead  pipe  with  which  this  connection  was  made  was  positively  iden- 
tified by  the  plumber  as  the  identical  piece  which  defendant  ordered  from 
him  and  took  away  on  the  third  of  February.  When  the  state  re^sted,  the  de- 
fendant, as  a  witness  in  his  own  behalf,  admitted  that  he  ordered  this  pipe 
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made,  paid  for  it,  and  took  it  away,  and  that  he  had  ic  made  for  the  very  pur. 
pose  for  which  it  was  used. 

U  the  evidence  had  stopped  right  here,  there  could  have  been  no  doubt,  it 
seems  to  us,  but  that  it  would  have  warranted  defendant's  conviction.  But 
he  proceeded  further  to  testify  that  he  intended  to  put  the  pipe  where  it  was 
placed,  but  did  not  do  so;  that  he  bought  it  intending  to  use  it  for  connect- 
ing the  pipes,  but  on  reflection  concluded  not  to  do  it,  and  did  not  do  it; 
that  when  he  entered  the  hall  in  the  basement  of  the  house  with  the  pipe  he 
met  one  Gould,  (Mrs.  Wilcox's  brother,)  who  asked  him  what  it  was  for;  tliat 
he  told  Gould  what  he  had  intended  to  do  with  it,  but  also  told  him  that  he 
had  concluded  not  to  do  it;  that  it  wotUd  not  he  a  prudent  thing  to  do.  He 
further  says  that  he  then  threw  it  in  the  cellar-way  and  left  it,  and  never 
saw  it  afterwards  till  he  saw  it  in  court;  that  he  did  not  request  any  one  to 
affix  it  to  the  service-pipes,  nor  suggest  it  to  any  one;  that  he  did  not  touch 
the  stop-cock  or  turn  on  the  gas  from  the  service-pipes,  and  does  not  know  who 
did.  Now,  if  this  wiis  entirely  true,  of  course  defendant  was  not  guilty,  and 
if  the  court  was  bound  to  accept  it  as  true,  he  ought  not  to  have  been  con- 
victed; for  if  defendant  changed  his  mind  and  abandoned  his  intention  to 
commit  the  crime,  and  subsequently  some  other  person  on  his  own  motion » 
and  not  at  the  request  or  instigation  of  defendant,  committed  the  offense, 
and,  in  doing  so,  found  and  used  this  pipe,  the  mere  fact  that  defendant  had 
previously  procured  it  with  intent  himself  to  commit  the  act  would  not  make 
him  guilty  of  the  crime. 

But  a  court  or  jury  is  not  always  bound  to  give  equal  credence  to  all  parts 
of  a  witness'  testimony.  When  a  defendant  thus  testifies  in  his  own  be- 
half they  may  ofteA  be  justified  in  believing  one  part  of  his  evidence  and  dis- 
believing another.  Now,  at  first  sight  it  may  seem  as  if  defendant's  testi- 
mony was  a  candid  statement  of  all  the  facts,  but  further  reflection,  we  think, 
might  materially  modify  any  such  impression,  and  lead  to  the  conclusion  that 
defendant  had  more  to  do  with  this  matter  than  he  admits.  He  is  entitled 
to  no  special  credit  for  admitting  that  he  procured  this  pipe  for  the  purpose 
of  making  this  connection,  for  the  state  had  clearly  proven  this,  and  the  only 
feasible  way  out  of  it  left  was  for  defendant  to  admit  that  fact,  but  deny  that 
he  carried  his  intention  into  effect.  The  impression  that  he  attempts  tocon- 
Tey  by  way  of  explanation  of  his  conduct,  viz.,  that  he  was  exasperated  or 
"hot"  at  what  he  thought  a  mean  trick  on  part  of  tlie  gas  company  in  taking 
out  the  meter,  but  on  reflection  concluded  afterwards  not  to  commit  his  in- 
tended act,  is  not  well  supported  by  the  fact  that  he  procured  this  pipe  eight 
days  after  the  meter  was  removed, — certainly  a  sufllcient  time  in  which  to 
cool  off.  It  is  also  suggestive  that  this  allepjed  change  of  mind  came  over  him 
after  he  had  obtained  the  pipe  and  brought  it  to  the  house,  and  that  even  then 
he  not  only  explained  its  intended  use  to  his  landlady's  brother,  but  also  left 
it  in  so  convenient  a  place  for  future  use.  It  will  also  be  observed  that  ac- 
cording to  his  own  testimony  his  alleged  abandonment  of  his  illegal  design 
was  not  the  result  of  conscience,  but  of  prudential  reasons.  His  evasive 
and  equivocal  attempt  on  cross-examination  to  deny  that  he  ever  noticed  the 
gas  burning  in  the  house  of  which  he  was  a  regular  inmate  is,  to  say  the 
least  of  it,  rather  suspicious. 

Under  these  circumstances  we  think  the  court  had  a  right,  if  he  saw  fit, 
to  discredit  this  exculpatory  testimony  of  the  defendant,  and  there  being 
enough  other  evidence  to  warrant  the  conviction,  we  cannot  say  that  the 
court  erred  in  finding  him  guilty.  There  is  no  force  in  the  suggestion  that 
defendant  could  not  be  guilty  of  larceny  in  taking  this  gas  because  it  was 
not  taken  with  intent  to  convert  it  to  his  own  tise,  but  to  the  use  of  Mrs, 
Wilcox,  the  proprietress  of  the  house.  We  think  it  is  enough  to  constitute 
larceny  if  the  property  is  taken  with  the  felonious  intent  to  convert  it  to 
the  use  of  a  person  other  than  the  owner.    But  even  if  it  were  necessary 
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that  it  be  taken  with  intent  to  convert  it  to  the  taker's  own  use,  this  is  saf- 
ficiently  established  in  this  case  by  the  fact  that  it  was  taken  with  the  intent 
to  use  it  in  the  house  of  which  defendant  was  an  inmate,  and  where  he  would 
enjoy  the  benefit  of  it  in  common  with  others. 
Order  denying  new  trial  aflarmed. 

G11.FILLAN,  C.  J.,  (dissenting. )  I  think  the  evidence  fell  considerably  short 
of  showing  defendant  to  have  committed  the  offense  charged.  It  is  pretty 
cleur  that  he  did  not  attach  the  piece  of  pipe  procured  by  hi^,  and  we  can  con- 
clude that  it  was  attached  by  some  one  else  on  his  instigation  or  suggestion 
only  by  conjecture,    I  therefore  dissent. 


SWAIN  D.  Knapp. 
Filed  November  4,  1885. 

1.  Vessel— ITsB  by  Pabt  Owners— Aooounhno  — Injunction— Notice— Usis  of  Boat 

DURING  Pendency  of  Suit. 

S.  and  K.  were  part  owners  of  a  vessel  which  they  had  employed  for  commom 
profit,  under  the  management  of  K.  as  master.  8.  commenced  an  action  for  an  ac- 
counting, and  for  a  sale  of  the  boat,  and  a  division  of  the  ])r()ceeds,  and  obtained  an 
injunction  enjuining  K.  from  VLsing  the  boat  during  the  pendency  of  the  action.  This 
injunction  was,  on  motion  of  K.,  modified  so  as  to  permit  him  to  run  the  boat  un- 
til the  further  order  of  the  court,  but  forbidding  hiiu  to  contract  any  debts  which 
might  become  a  lien  on  the  boat,  or  for  which  S.  might  be  liable,,  unless  ])aid  out 
of  the  current  earnings  of  the  vessel.  S.  served  a  written  notice  on  K.,  witlidrawing 
from  him  all  authority  to  represent  him  in  tlie  management  of  the  lioat,  and  for- 
bidding him  to  contract  any  debts  for  running  the  same,  and  notifying  him  that  he 
(S.)  would  resist  the  payment  of  any  claims  or  deiuancis  incurred  by  K.  either  as 
master  or  pan  owner.  K.  then  took  possession  and  ran  the  boat  during  the  pend- 
ency of  the  action.  JTeldy  that  this  amounted  to  a  notification  of  dissent  on  tlie 
part  of  S.  to  the  employment  of  the  vessel ;  that  in  such  case  the  dissenting  part 
owner  bears  no  part  ol  the  expense,  and  is  not  responsible  for  any  part  of  the 
losses,  and  is  not  entitle<l  to  any  share  of  the  earnings,  nor  to  compensation  for  the 
use  of  his  fractional  share  of  the  vessel ;  but,  according  to  the  law  of  shipiung,  the 
vessel  is  employed  wholly  at  the  charge  and  risk  and  for  the  profit  of  the  other 
part  owners. 

2.  Same— Failure  of  Part  Owner  to  Apply  to  Court  for  Relief. 

This  rule  is  not  altered  by  the  fact  that  the  dissenting  part  owner  did  not  apply 
to  the  court,  as  he  might  have  done,  to  require  the  others  to  give  security  for  the 
safe  return  of  the  vessel. 

3.  Same— Evidence— Account  Stated. 

Evidence  considered,  and  held  sufficient  to  justify  a  finding  that  there  bad  been 
an  "account  stated  "  and  final  settlement  between  the  parties  of  the  business  of  the 
boat  for  certain  previous  years. 

Appeal  from  an  order  of  the  district  court,  Washington  county,  to  referee, 
as  to  accounting. 

Fayette  Marsh,  for  appellant,  David  M.  Swain.  Thompson,  Manwaring, 
Clapp  &  Macartney,  for  respondent,  Benjaiiiin  Knapp. 

MiTciiKLL,  J.  The  plaintiff  and  defendant  were  part  owners  of  the  steamer 
Jennie  Hayes,  which  they  had  employed  for  their  common  profit  during  the 
navigation  seasons  of  1881,  1882,  and  1883,  under  the  management  of  de- 
fendant as  master.  The  plaintiff,  having  become  dissatisfied  with  the  man- 
agement of  the  business  by  defendant,  brought  this  action  in  the  spring  of  1884 
for  an  accounting  of  the  earnings  of  the  boat  for  the  three  previous  years, 
and  for  a  sale  of  the  vessel  and  a  division  of  the  proceeds,  and  for  a  tempo- 
rary injunction  restraining  defendant  from  using  the  boat  during  the  pend- 
ency of  the  action.  The  defendant  in  his  answer,  among  other  things,  alleged 
a  full  and  final  settlement  and  account  stated  of  the  business  of  1881  and 
1882.  A  preliminary  injunction  was  issued  in  accordance  with  the  prayer  of 
the  complaint;  but  this  was  on  the  sixteenth  of  April,  on  motion  of  def end- 
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unt,  modified  so  as  to  permit  him  to  run  the  boat  on  certain  waters  until  the 
further  order  of  the  court,  but  forbidding  him  from  creating  or  contracting 
any  debts  or  liabilities  on  account  of  the  boat  which  might  or  could  become 
a  lien  on  the  same,  or  upon  which  plaintiff  might  become  liable,  except  the 
same  be  paid  out  of  the  current  earnings  of  the  boat.  The  plaintiff  also  served 
a  written  notice  upon  defendant  withdrawing  from  him  any  right,  power, 
or  authority  to  represent  him  (plaintiff)  in  the  management  of  the  boat  or  in 
conducting  the  business  of  the  same,  and  requiring  him  to  contract  no  bills 
or  liens  against  the  boat  or  for  running  the  same,  and  also  notifying  him  that 
he  would  resist  the  payment  of  any  such  claims,  demands,  or  expenses  in- 
curred by  defendant,  either  as  part  owner  or  master.  The  defendant  then 
took  possession  of  the  boat  and  run  it  during  the  season  of  1884. 

On  the  tenth  of  July,  1884,  judgment  was  rendered  in  favor  of  the  plaintiff 
ordering  a  sale  of  tlie  boat,  and  appointing  a  receiver  to  take  an  accounting, 
but  leiiving  undetermined  the  issue  as  to  whether  there  had  been  a  settlement 
and  accounting  between  the  parties  of  the  business  of  1881  and  1882.  On  the 
tlie  same  day  defendant,  having  ^lod^  supersedeas  bond,  took  an  appeal  to  this 
court,  which  affirmed  the  judgment  on  the  twenty-fifth  of  November.  32 
Minn.  429,  and  21  N.  W.  liep.  414.  Subsequently,  on  motion,  phiintiff  ap- 
plied to  tlie  district  court  for  an  order  directing  the  referee  to  take  an  account- 
ing of  tlie  business  of  the  boat  for  the  years  1881  to  1884,  inclusive.  The 
oourt  denied  the  motion,  and  from  that  decision  plaintiff  appeals. 

The  court  refused  the  accounting  for  1881  and  1882,  for  the  reason  that 
he  found  as  a  fact  that  the  parties  had  already  had  a  full  and  final  accounting 
and  settlement  as  alleged  in  the  answer.  He  denied  an  accounting  for  1884, 
upon  the  ground  that  under  the  facts  the  plaintiff  was  entitled  neither  to  a 
share  of  the  earnings  nor  to  compensation  for  the  use  of  his  share  of  the  ves- 
sel. In  the  interest  of  order,  which  is  the  first  principle  of  the  law,  we  can- 
not refrain,  in  passing,  from  referring  to  the  very  irregular  practice  adopted 
by  counsel  in  taking  a  judgment,  appointing  a  referee  to  take  an  accounting, 
but  h'aving  undetermined  the  very  issue  upon  which  the  extent  of  the  ac- 
counting depended,  and  then  trying  that  Issue  on  motion.  i3ut  waiving  this, 
and  passing  to  the  merits,  we  think  the  court  below  was  correct  on  both  points 
decided. 

1.  There  was  ample  evidence  tending  to  prove  that  after  the  business  for 
1882  had  terminated,  the  parties,  by  appointment,  got  together  and  spent  some 
three  days  in  looking  over  the  books  and  examining  the  accounts  as  to  the 
earnings  and  expenses  of  the  business  for  1881  and  1882,  and  the  individ- 
ual accounts  of  both  parties,  and  that  they  made  out  a  statement  of  the  entire 
business  upon  which  the  minds  of  the  parties  met,  and  which  both  accepted 
as  containing  a  full,  final,  and  correct  account  of  the  business  up  to  tliat 
date,  and  there  is  no  suggestion  of  any  fraud  or  mistake.  The  fact  that  they 
did  not  make  entries  in  the  books  showing  the  settlement  or  pass  receipts  is 
unimportant.  It  is  sufficient  to  make  an  account  stated,  if  it  be  examined 
and  accepted  as  such  by  botii  parties,  and  this  acceptance  need  not  be  in  writ- 
ing, or  even  expressed,  but  may  be  implied  from  circumstances;  and  if  the 
parties  accepted  this  account  as  a  full  and  final  statement  of  the  business  up 
to  that  date,  it  did  not  become  any  the  less  final  from  the  fact  that  it  included 
certain  specified  uncollected  accounts  receivable,  which  were  reckoned  in  as  a 
part  of  the  profits  of  the  business. 

2.  In  ronsidering  the  claim  of  plaintiff  to  a  share  of  the  earnings  of  the 
boat  in  1884,  or  to  compensation  for  the  use  of  his  fractional  interest  in  it,  if 
we  were  to  apply  the  rules  of  law  applicable  to  an  ordinary  tenancy  in  com- 
mon of  an  indivisible  chattel,  it  would  be  clear  that  the  claim  could  not  be 
sustained.  In  this  case  there  was  no  destruction  or  conversion  of  the  boat, 
or  anything  equivalent  to  a  denial  of  the  co-ownership  rights  of  plaintiff; 
simply  the  usual  and  legitimate  exercise  of  the  right  of  use  and  enjoyment  by 
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one  tenant  in  common,  the  other  declining  to  join  in  such  use.  We  appre- 
liend  no  case  can  be  found  where  one  tenant  in  common  in  possession  was 
lield  liable  to  his  co-tenant  under  such  circumstances.  And  if  we  resort  to  the 
rules  of  a  co-tenancy  as  enlarged  and  modified  by  the  maritime  law,  as  ap- 
plicable to  the  rights  and  liabilities  of  part  owners  of  vessels,  (and  these,  we 
appreliend,  must  govern  this  case,)  the  same  result  follows.  In  view  of  the 
interest  which  the  public  have  in  the  advancement  of  commerce  through  the, 
employment  of  sliips,  and  in  order  to  secure  their  employment,  but  at  the 
same  time  to  protect  the  interests  of  all  the  part  owners,  it  has  become  a 
familiar  rule  of  the  law  of  shipping  that  the  majority  in  value  have  author- 
ity to  employ  the  ship  "upon  any  probable  design;"  but  that  any  dissenting 
owner  may  expressly  notify  his  dissent  to  the  others,  and  if  he  apply  to  a 
court  of  admiralty,  the  court  will  take  a  stipulation  from  the  others  for  the 
safe  return  of  the  vessel,  and  allow  it  to  proceed.  So  will  a  court  of  equity 
in  cases  not  within  the  jurisdiction  of  admiralty.  Raly  v.  Goodson,  2  Mer. 
77.  In  such  case  the  dissenting  part  owner  bears  no  part  of  the  expense  of 
the  outfit,  and  is  not  entitled  to  any  share  of  the  earnings,  hut  the  ship  sails 
wholly  at  the  charge  and  risk  and  for  the  profit  of  the  others. 

In  the  present  case  the  dissent  of  the  plaintiff  was  notified  in  the  most  dis- 
tinct manner,  first  by  obtaining  the  process  of  the  court  enjoining  defendant 
from  using  the  boat  at  all,  and  then  by  serving  on  him  notice  withdrawing 
from  him  all  authority  to  represent  him  in  running  the  boat  or  managing  its 
business,  and  forbidding  him  to  contract  any  liabilities  on  account  of  it,  either 
as  master  or  part  owner,  and  notifying  him  that  he  would  resist  the  payment 
of  any  such  liabilities.  Plaintiff  could  not  have  more  clearly  expressed  the 
determination  that  the  previous  arrangement  for  running  the  boat  for  com- 
mon profit  should  cease  and  that  thereafter  he  would  not  be  responsible  for 
any  losses  or  expenses  incurred  or  contracted  in  the  employment  of  the  boat 
by  defendant.  Thereafter  the  defendant  run  the  boat  at  his  own  risk  and 
expense,  and,  as  a  logical  consequence,  for  his  sole  profit.  It  is  true  that  in 
modifying  the  injunction  the  court  exacted  from  defendant  no  security  for 
the  safe  return  of  the  vessel.  It  does  not  appear  that  tiie  plaintiff  demanded 
any,  and  if  he  saw  fit  not  to  insist  on  a  riglit  intended  solely  for  his  own 
security,  that  fact  does  not  enhance  his  rights  in  the  premises.  The  impor- 
tant and  efficient  fact  remains  that  he  expressly  notified  his  dissent  from  the 
employment  of  the  vessel  and  refused  to  be  responsible  for  any  of  the  losses 
or  expenses,  and  hence  has  no  claim  upon  the  earnings.  Tlie  same  rule 
which  excludes  him  from  participating  in  the  earnings  excludes  him  from 
compensation  for  the  use  of  his  share  of  the  vessel,  without  regard  to  tlie  issue 
of  the  enterprise.     The  Marengo,  1  Low.  52. 

There  is  no  force  in  the  suggestion  that  plaintiff  is  entitled  to  a  share  in 
the  earnings,  because  by  prosecuting  an  appeal  in  this  action  defendant 
delayeci  the  sale  of  the  boat  and  a  distribution  of  the  proceeds.  If  he 
has  sustained  any  injury  on  this  account  for  which  he  is  entitled  to  dam- 
ages, a  point  we  do  not  consider,  his  remedy  is  on  the  appeal-bond.  Order 
affirmed. 


Lee  V,  Minneapolis  &  St.  L.  Rt.  Co. 

Filed  November  4,  1885. 

1.  Pleadinq— Uncertainty. 

The  indefiniteness  or  uncertainty  to  be  relieved  against  on  motion  is  only  such  as 
appears  on  the  face  of  the  pleading  itself,  and  not  an  uncertainty  arising  from  ex- 
trinsic facts  as  to  what  particular  evidence  may  be  produced  to  support  it. 

2.  Same— -Neoligencb— Personal  Injury  — Going  upon  Premises  by  Invitation  op 

Defendant. 

The  complaint  alleged  that  plaintiff  was,  at  a  date  named,  injured  through  the 
negligence  of  defendant,  in  leaving  unguarded  in  its  yard  a  receptacle  for  boiling 
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water,  into  which  plaintiff  fell,  "while  he  was  lawfully  ux>on  the  premises  by  invi- 
tation of  defendant^  having  been  invited  there  by  said  defendant  to  obtain  employ- 
ment." JSteldy  that  a  motion  to  make  the  pleading  more  definite  and  certain  by 
stating  how  and  when  sucli  invitation  was  extended,  and  the  name  and  occupation 
of  the  person  or  agent  of  defendant  who  extended  it,  was  properly  denied. 

Appeal  from  an  order  of  the  district  court,  Freeborn  county. 

Lovely  <&  Morgan,  for  respondent,  Ole  H.  Lee.    /.  D.  Springer  and  Why- 
tack  c§  Todd,  for  appellant,  Minneapolis  &,  St.  L.  Ry.  Co. 

Mitchell,  J.  This  appeal  is  from  an  order  denying  a  motion  to  make 
the  complaint  more  definite  and  certain.  The  action  was  for  damages  caused 
by  the  alleged  negligence  of  defendant  in  leaving  exposed  and  unguarded  in 
its  yard  at  Albert  Lea  a  receptacle  for  boiling  water,  into  which,  on  the 
twenty-foui-th  day  of  November,  1883,  the  plaintiff  fell,  while  he  "was  law- 
fully upon  said  premises  by  the  invitation  of  the  defendant,  having  been  in- 
vited there  by  said  defendant  to  obtain  employment."  This  the  defendant 
asked  to  have  made  more  definite  and  certain  by  stating  how  said  invitation 
was  extended  to  the  plaintiff,  and  the  name  and  occupation  of  the  person  or 
agent  representing  the  defendant  who  extended  it.  In  an  affidavit  praseuted 
by  the  defendant  it  was  stated,  as  a  reason  for  making  the  motion,  that  for 
the  past  two  years  there  had  been  employed  in  and  about  the  premises  referred 
to  an  average  of  more  than  40  men  daily ;  that  such  employes  were  constantly 
changing,  many  going  away  and  others  taking  their  places;  and  that  it  was 
utterly  impossible  for  defendant  to  know  or  ascertain  who  the  person  was 
upon  whose  invitation  the  plaintiff  relies.  No  point  is  made  that  there  is 
any  uncertainty  as  to  whether  the  pleader  intended  to  allege  an  express  in- 
vitation, or  merely  a  license  to  enter.  Defendant  construes  it  to  be  the 
former,  and  what  he  complains  of  is  that  the  pleading  does  not  allege  the 
name  or  occupation  of  the  agent  who  gave  the  invitation. 

The  uncertainty  is  not  as  to  what  the  complaint  alleges,  but  as  to  the  par- 
ticular evidence  which  plaintiff  will  produce  to  sustain  it.  But  we  appre- 
hend that  the  indefiniteness  or  uncertainty  to  be  relieved  against  on  motion 
is  only  such  as  appears  on  the  face  of  the  pleading  itself,  and  not  an  uncer- 
tainty arising  from  some  extrinsic  facts  as  to  what  evidence  will  be  produced 
to  support  it.  This  latter  uncertainty  is  incident  to  all  litigation,  and  is  one 
against  which  the  law  cannot  provide  except  to  say  that  the  proof  must  cor- 
respond with  the  allegations.  It  might  be  convenient  for  defendant  to  be  in- 
formed of  the  name  of  the  alleged  agent  who  extended  this  invitation,  but  to 
require  it  to  be  stated  in  the  complaint  would  be  to  establish  a  novel  rule  of 
pleading.  What  a  person  does  by  another  he  does  himself,  and  things  may 
be  pleaded  according  to  their  legal  effect  and  operation,  and  it  was  perfectly 
good  pleading  to  allc;,^e  that  the  plaintiff  was  invited  upon  the  premises  •'by 
defendant."     Order  affirmed. 


Franklin  ©.  Stoddart. 

Piled  November  7,  1885. 

Betting — Delivery  of  Property  to  Stakeholder — Attachmeito. 

Where  a  bet  is  made,  and  a  stakeholder  apreed  on,  but  the  property  staked  Bot 
placed  in  his  hands,  he  cannot  take  the  property  from  the  loser  ana  deliver  it  to  the 
winner,  unless  authorized  by  the  loser  otherwise  than  by  the  bet. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county,  denying  new 
trial. 

R,  B.  Forrest  and  Jordan  &  Forrest,  for  respondent,  Lesser  Franklin.  Jf . 
H.  Sessions,  for  appellant,  James  Stoddart. 

Gilfillan,  C.  J.  Action  for  the  conversion  of  a  mare,  wagon,  set  of  har- 
ness, lap-robe,  whip,  and  halter.    One  Allard  originally  owned  the  property^ 
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and  on  November  4,  1884,  he  and  plaintiff  made  a  bet  on  the  then  pending 
presidential  election;  Allard  betting  the  property  that  James  G.  Blaine  would 
bs  elected  president,  against  $^350  staked  by  plaintiff  that  Grover  Cleveland 
would  be  elected.  One  G.  F.  Farrington  was  agreed  on  as  the  stakeholder, 
and  to  perfect  the  bet  Allard  then  made  to  Farr>ngton  a  bill  of  sale  of  the 
property,  and  plaintiff  executed  his  note  to  Farrington  for  $350,  payable  on 
demand,  and  Farrington  was  to  pass  the  note  or  the  property  according  to  the 
result  of  the  bet.  Possession  of  the  property  was  retained  by  Allard,  who 
kept  it  at  a  livery-stable  in  Minneapolis.  On  November  16th,  it  having  been 
ascertained  that  Grover  Cleveland  was  elected,  plaintiff  and  Farrington  went 
to  the  stable  and  removed  the  property  to  Farrington's  barn.  Alterwards, 
on  the  same  day,  Allard  demanded  that  they  return  the  property,  but  they 
never  did  so.  November  28th  the  defendant,  as  sheriff  of  Hennepin  county, 
levied  upon  the  property  under  a  writ  of  attachment  against  the  property  of 
Allard,  and  afterwards  sold  it  upon  the  execution  issued  on  the  judgment  in 
the  attsichment  suit.  Of  course  the  bet,  and  the  bill  of  sale  and  note  made  to 
perfect  it,  were  all  void;  and  being  void  tliey  could  not,  of  themselves,  vest 
any  right  in  the  winner,  nor  take  any  from  the  loser.  Where  money  or 
property  is  delivered  by  the  loser  to  the  winner  in  payment  of  a  bet,  tlie  win- 
ner cannot  (except  in  the  case  specified  in  section  13,  c.  99,  Gen.  St.  1878)  re- 
cover it  back. 

The  reason  given  in  some  of  the  cases  for  this  rule  is  that  after  delivery  it 
is  in  tlie  nature  of  an  executed  gift,  the  title  passing  by  virtue  of  the  deliv- 
ery. Another  reason  is  that  the  parties  are  in  pari  delicto,  and  the  law  will 
not  help  either,  but  leave  thejn  just  where  their  own  acts  have  placed  them, 
lint  to  put  them  in  that  position  there  must  be  an  actual  delivery  by  the  loser, 
or  with  his  assent.  Tarleton  v.  Baker,  18  Vt.  14;  Miller  v.  Le  Piere,  136 
Miiss.  20.  Whether  a  delivery,  at  the  time  of  making  the  bet,  to  the  stake- 
holder, for  the  purpose  of  being  by  him  delivered  upon  the  event  of  the  bet, 
is,  unless  revoked,  a  sufficient  fissent  to  the  delivery  by  the  stakeholder  to  the 
winner,  so  that  the  latter  can  hold  the  property  under  it,  we  need  not  decide, 
for  in  this  case  there  was  no  such  delivery  fo  the  stakeholder.  He  merely 
went  and  took  the  property,  with  nothing  to  justify  his  possession,  and  his 
passing  it  to  plaintiff,  but  the  bet  and  the  void  bill  of  sale.  Upon  these  the 
law  would  not  put  either  the  stakeholder  or  winner  in  possession,  nor  sustain 
either  in  putting  himself  in  possession.  The  act  of  taking  possession  did  not 
change  the  title  to  the  property.  It  still  remained  the  property  of  Allard, 
subject  to  be  levied  on  for  his  debts.  If  there  was  any  question  of  exemption 
as  to  any  part  of  it,  plaintiff  is  not  in  position  to  raise  it. 

Order  reversed. 


TbAINOB  V    WOUMAN. 
Filed  November  7,  1885. 

1.  Pleadit«3 — Couwteb-Clatm— Admission  of  Causie  of  Action. 

Chapter  101,  Laws  1883,  abrogated  the  rule  in  Mason  v.  Hey  ward,  3  Minn.  182,  (Gil. 
IIG,)  that  defendant  admits  a  cause  of  action  on  the  contract  on  which  the  action 
is  brought,  by  pleading  a  counter-claim  on  the  same  contract. 

2.  Same — Departure  in  Plkadino. 

Where  a  complaint  on  a  contract  alleged  fall  performance  according  to  its  terms, 
and  the  answer  pleaded  a  counter-claim  upon  an  alleged  failure  to  perform  within 
the  time,  allegations  in  the  reply  of  a  valid  excuse  for  such  failure  are,  if  inlciuled 
to  lielp  the  plaintilTs  cause  of  action,  a  departure  in  pleading,  and  if  prop(>riy  ob- 
jected t<i,  as  by  a  request  for  instruction  to  the  jury,  cannot  aid  plaintiff  to  recover, 
hut  he  may  rely  on  them  to  prevent  a  recovery  by  defendant  on  the  counter-claim. 

Appeal  from  a  judgment  of  the  district  court,  Hennepin  county. 
Brynes  &  Brynes,  for  respondent,  Felix  Trainer.    Edvmrd  Savage,  for 
appellant,  John  A.  Wouman. 
v.25N.w.,no.3— 26 
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GiLFiLLAN,  C.  J.  Upon  the  argument  of  this  case  at  the  last  April  ferm,  thd 
court,  acting  on  the  decision  in  Mason  v.  Heyvoard,  3  Minn.  182,  (Oil.  116,) 
and  other  decisions  of  this  court,  following  that  case,  held  that  a  cause  df  ac- 
tion upon  the  contract  set  up  in  the  complaint  was  admitted  by  the  pleading 
of  the  counter-claim  in  the  answer,  and  that,  therefore,  resort  to  the  facts  al* 
leged  in  the  reply  was  not  necessary  to  enable  plaintiff  to  recover,  and  that 
the  departure  in  pleading  was  immaterial.  Upon  the  filing  of  the  opinion  on 
that  argument,  the  appellant  applied  for  leave  to  reargue  the  case,  calling  our 
attention  to  chapter  101,  Laws  1888,  which  at  the  time  of  the  prior  argument 
had  escaped  our  notice.  Leave  to  reargue  was  granted,  and  the  case  reargued, 
so  far,  at  legist,  as  concerns  the  application  of  the  statute  to  this  case. 
y^  Section  1  of  the  act  reads:  "The  pleading  of  a  set-off  or  counter-claim  by  a 
defendant  in  any  action  in  any  of  the  courts  of  this  state  shall  not  be  held  or 
construed  to  l>e  an  admission  of  any  cause  of  action  on  the  part  of  the  plain- 
tiff iigainst  such  defendant. ''  The  terms  of  this  act  are  so  full  and  explicit  as 
to  leave  no  room  for  doubt  that  it  was  arrived  at  and  abrogates  the  rule  in 
Mason  v.  Heyward,  This  being  so,  there  is,  so  far  as  the  allegations  in  the 
reply  may  be  claimed  to  help  the  complaint,  a  clear  case  of  departure  in  the 
pleadings;' for  the  complaint  alleges  and  relies  on  a  complete  performance 
of  the  contract  according  to  its  terms,  while  the  reply  admits  a  failure  to  per- 
form as  to  time,  and  relies  on  new  matter  therein  alleged  as  an  excuse  for  such 
failure.  There  is  a  departure  when  a  party  quits  or  departs  from  the  case  or 
defense  which  he  first  made  and  has  recourse  to  another.  1  Chit.  PL  644; 
Gould.  PI.  c.  8,  §§  65,  66,  72;  Wanen  v,  Pouoera,  5  Conn.  873;  Lamed  v. 
Ji7-uce,  6  Mass.  57;  Estes  v.  Fai-nham,  11  Minn ..423,  (Gil.  312.)  A  test  of 
departure  suggested  in  the  last  case  is,  could  evidence  of  the  facts  alleged  in 
the  reply  be  received  under  the  allegations  of  the  complaint?  If  not,  then 
there  is  a  depailure.  It  needs  only  a  statement  of  it  to  show  that  an  allega- 
tion of  full  performance  will  not  admit  proof  of  an  excuse  for  non-perform- 
ajice. 

The  plaintiff  should  have  drawn  his  complaint  according  to  the  facts;  or,  if 
he  did  not  so  draw  it  in  the  fir^-  instance,  he  ought  to  have  made  it  conform 
to  the  facts  as  soon  as  he  received  the  answer  apprising  him  that  he  would 
be  required  to  prove  his  case  as  he  alleged  it.  The  defendant  raised  the  ob- 
jection properly  by  his  request  for  a  charge,  in  effect,  that  plaintiff  could  re- 
cover only  upon  proof  of  performance  as  alleged  in  the  complaint.  But  the 
objection  to  the  plaintiff's  evidence,  offered  after  defendant  rested,  of  an  ex- 
cuse for  non-performance,  was  not  well  taken.  For,  though  plaintiff  could 
not  plead  in  his  reply  and  prove  such  excuse  as  part  of  his  cause  of  action,  he 
could  both  plead  and  prove  it  as  a  defense  to  defendant's  counter-claim.  That 
is,  as  the  pleadings  stood,  though  plaintiff  could  not  have  the  benefit  of  that 
evidence  as  a  ground  of  recovery  by  himself,  he  could  have  the  benefit  of  it 
80  far  as  to  prevent  a  recovery  by  defendant  on  his  counter-claim. 

Judgment  reversed  and  new  trial  ordered. 

Mitchell,  J.,  by  reason  of  absence,  took  no  part  in  the  decision. 
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Mebbitt  v.  Knifb  Falls  Book  Gobp. 

Filed  November  7,  1886. 

CoKBTITUTtONAL  LaW— COMPSNSATIOif    OF   SUBYETOB    QSNXBAL   OF    LoOS— LaVB    MiMV. 

1872,  Ch.  106,  i  3. 

Section  3,  c.  106,  Special  Laws  1872,  which  fixes  the  rate  of  compensation  to  be 
paid  by  defendant  to  the  surveyor  general  of  logs  for  surveying  logs  coming  within 
aefendani's  boom  (the  rate  being  less  than  that  fixed  by  the  general  law)  affects 
equally  the  interests  and  rights  of  all  owners  of  snch  logs,  and  is  not  liable  to  ob- 
jection as  partial  and  unequal,  so  as  to  be  uncoustitutionaL 

Appeal  from  an  order  of  the  district  court,  St.  Louis  county. 

W.  W,  Bill^fOTiy  for  respondent,  Leonidas  Merritt.  WarMTf  Stevens  c&  LatD- 
renfje^  for  appellant.  Knife  Falls  Boom  Corp. 

GiLFiLLAN,  C.  J.  Chapter  32,  g  16,  Gen.  St.  1878,  fixes  the  fees  of  surveyor 
general  of  logs  for  surveying,  etc.,  logs  at  five  cents  per  thousand  feet.  Chap- 
ter 106,  Sp.  Laws  1872,  authorizes  tlie  defendant  to  construct  and  maintain 
booms  upon  the  St.  Louis  river  within  townships  49  and  50  of  range  17.  Sec- 
tion 3  provides  **that  all  logs  or  lumber  coming  within  the  limits  aforesaid, 
before  delivery  thereof  to  the  owners,  shall  be  scaled  by  the  surveyor  gen- 
eral of  the  lumber  district  in  which  said  booms  are  situated,  or  his  deputy; 
tlie  expenses  thereof,  not  exceeding  two  cents  per  thousand  feet,  to  be  paid  by 
said  corporation."  The  scale-bills  are  to  be  delivered  to  the  owners  of  the 
logs  upon  their  paying  to  the  corporation  the  amount  of  boomage  and  other 
charges  autiiorized  by  the  act.  Section  4  fixes  the  compensation  to  be  paid 
by  the  owners  to  the  corporation  for  boomage,  "which  also  includes  the  scal- 
ing, assorting,  and  delivery  of  logs." 

The  plaintiff,  surveyor  general  of  logs  for  the  district,  having  surveyed  a 
large  quantity  of  logs  piissing  through  the  defendant's  boom,  and  received 
from  defendant  therefor  at  tlie  rate  of  only  two  cents  per  thousand  feet,  now 
sues  for  three  cents  per  thousand  more,  the  difference  between  the  rate  fixed  by 
the  general  law  and  that  fixed  by  the  act  of  1872.  The  action  can  be  main- 
tained only  on  the  ground  that  section  3  of  the  act  of  1872  is  unconstitutional 
and  void.  It  is  claimed  that  it  is,  because  it  exempts  defendant  from  the 
operation  of  a  general  law,  leaving  the  law  to  operate  upon  all  other  persons, 
and  that  it  therefore  comes  within  the  class  of  partial  and  unequal  legislation 
whieli  has  been  held  to  be  inhibited  by  the  general  principles  of  the  constitu- 
tion. If  it  were\o  be  assumed  that  the  reduction  in  the  fees  was  for  tlie 
benefit  of  the  defendant  only,  there  would  be  force  to  the  objection;  but  the 
act  fixes  the  compensation  to  be  paid  by  owners  of  logs  to  the  defendant  at  a 
gross  sum  per  tiiousand  feet,  which  expressly  includes  the  scaling,  and  it  is  to  - 
be  presumed  that  the  legislature,  in  fixing  that  sum,  took  into  account  the 
amount  required  to  be  paid  by  defendant  for  scaling,  and  made  the  sum 
to  be  paid  by  the  owners  three  cents  less  than  it  would  have  done  had  the 
fees  for  scaling  been  left  as  fixed  by  the  general  law.  The  scaling  must  be 
paid  for  by  somebody.  Primarily  it  belongs  to  the  owners  to  pay  it;  but  in 
this  Ci^se  the  act,  for  their  convenience,  directs  that  it  shall  be  paid  for  lliem 
by  the  defendant.  It  is  paid  on  their  behalf  and  for  their  benefit.  Thus  the 
rate  roust  be  supposed  to  have  been  fixed  for  their  benefit,  and  not  for  the 
benefit  of  the  defendant.  It  affects  equally  the  rights  and  interests  of  all 
owners  of  logs  coming  within  the  designated  territory;  of  a  class;  of  all  per- 
sons standing  in  tlie  same  case. 

The  section  comes  within  the  rule  stated  in  Cooley,  Const.  Lim.  482, 
483,  (5th  Ed. :)  "The  authority  that  legislates  for  the  state  at  large  must  de- 
termine whetlier  particular  rules  shall  extend  to  the  whole  state  and  all  its 
citizens,  or,  on  the  other  hand,  to  a  subdivision  of  the  state  or  a  single  class 
of  its  citizens  only;"  and  "if  the  laws  be  otherwise  unobjectional,  all  that 
can  be  required  in  these  cases  is  that  they  be  general  in  their    application  to 
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the  class  or  locality  to  which  they  apply;  and  they  are  then  public  in  their 
character,  and  of  their  propriety  and  policy  the  legislature  must  judge. "  In 
Jones  V.  County  Corners,  18  Minn.  199,  (Gil.  182,)  and  in  Bntce  v.  County 
Comers,  20  Minn.  388,  (Gil.  339,)  this  court  held  that  laws,  one  fixing  the 
compensation  of  the  county  treasurer  of  a  particular  county,  and  the  other  the 
compensation  of  the  county  auditor  of  a  particular  county,  at  rates  different 
from  those  established  by  the  general  law  for  similar  officers  throughout  the 
state,  were  not  partial  and  unequal  in  the  sense  that  renders  legislation  ob- 
noxious to  the  principles  of  the  constitution.  The  section  here  objected  to 
is  not,  and  therefore  plaintiff  has  received  the  full  compensation  he  was  en- 
titled to,  and  the  demurrer  should  have  been  sustained. 
Oixier  reversed. 


GoETz  V.  Walters. 
Filed  November  7,  1885. 

CONTBACT — CONSTBUCnON. 

A  particular  contract  construed. 

Appeal  from  a  judgment  of  the  district  court,  Hennepin  county. 

Albert  F,  Faster,  for  respondent,  Margaret  Goetz.  C.  J.  Rocktoood,  for  aj)- 
pellant,  J.  A.  Walters. 

GiLFiLLAN,  C.  J.  Plaintiff  paid  defendant  8300  upon  a  contract  for  the 
purchase  of  real  estate,  and  received  from  him  a  memorandum  setting  forth 
the  terms  of  the  contract  as  follows: 

"Minneapolis,  May  1, 1884. 

"Received  of  Margaret  Goetz  three  hundred  dollars  sis  earnest  money  and 
in  part  payment  for  the  purchase  of  house  and  lot  No.  1505,  25th  St.,  lot 
29^x110,  which  1  have  this  day  sold  and  agreed  to  convey  to  said  Margaret 
Goetz  for  the  sum  of  twenty-one  hundred  dollars,  on  terms  as  follows,  viz.; 
Tliree  hundred  dollars  this  day,  and  five  hundred  dollars  within  thirty  days; 
a  mortgage  to  be  given  on  or  before  three  years,  at  8  per  cent,  interest  for 
nine  hundred  dollars;  also  horse  and  buggy,  valued  at  four  hundred  dollars. 
And  it  is  agreed  that  if  the  title  to  said  premises  is  not  good,  this  agreement 
shall  be  void,  and  the  above  three  hundred  dollars  returned;  but  if  the  title 
to  said  premises  is  good,  and  the  property  is  not  taken  on  the  above  terms* 
the  said  three  hundred  dollars  to  be  forfeited.  * 

"J.  A.  Walters,  Owner." 

The  suit  is  to  recover  back  the  three  hundred  dollars. 

At  the  time  of  executing  the  contract  the  defendant  had  no  title  to  the 
property,  but  procured  it  May  31st,  three  days  after  the  suit  was  commenced. 
The  court  below  rendered  judgment  for  plaintiff  on  the  pleadings,  on  what 
ground  the  record  does  not  disclose.  Here  the  case  is  argued  on  the  meaning 
of  the  words  "and  it  is  agreed  that  if  the  title  to  said  premises  is  not  good;'* 
the  appellant  arguing  that  they  refer  to  the  time  when  the  conveyance  was  to 
be  made;  the  respondent,  that  they  refer  to  the  date  of  the  contract  for  pur- 
chase. As  we  construe  the  contract,  giving  either  meaning  to  the  words  will 
make  no  practical  difference  so  far  as  concerns  this  suit.  Assume  that  the 
words  refer  to  the  time  for  executing  the  conveyance,  clearly  that  was  to  be 
executed  whenever,  within  the  time  specifieci,  to-wit,  30  days,  tl^  plaintiff 
should  pay  the  ;^500  and  deliver  the  horse  and  buggy.  Within  that  time  it 
was  for  the  plaintiff,  and  not  the  defendant,  to  determine  when  performance 
should  be  required.  She  could  have  called  for  a  conveyance  within  an  hour 
after  the  contract  was  executed;  her  right  to  do  so  being  subject  only  to  the 
conditioQ  tliat  she  make  the  payments.  Upon  such  a  call  he  would  have  been 
entitled  to  no  more  time  than  was  reasonably  necessary  for  the  execution  of  the 
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papers.  He  was  bound  to  be  prepared  at  all  times  within  the  30  days  to  con- 
vey a  good  title.  And  whenever  within  that  time  she  should  ascertain  that 
lie  Iiad  no  title,  so  that  it  was  impossible  for  him  to  make  a  conveyance,  she 
could  at  once  avoid  the  contract  without  going  to  the  useless  trouble  of  tender- 
ing payment  and  calling  on  him  to  convey.  The  answer  admits  that  she  did 
so  on  May  15th.  Thereupon  it  was  the  duty  of  defendant  to  repay  to  her  the 
^00.    Judgment  was  rightly  ordered  for  plaintiff,  and  it  is  affirmed. 


Clark  v.  C.  K.  Kelson  Lumber  Co, 

Piled  November  7, 1886. 

ApFKAI/— VkBDICT  AGAingT  BVIDBNOB. 

Kale  that  this  court  will  not  reverse  an  order  setting  aside  a  verdict  as  against 
the  evidence,  unless  the  preponderance  of  the  evidence  was  manifestly  and  pal- 
pably in  favor  of  the  verdict,  followed. 

Appeal  from  an  order  of  the  district  court,  Washington  county. 

Searles,  Ewing  <&  Gale,  for  respondent,  Matt  Clark.  Fayette  Marsh,  for 
appellant,  0.  N.  Nelson  Lumber  Co. 

GiLFiLLAN,  C.  J.  In  Hicks  v.  Stone,  13  Minn.  434,  (Gil.  398.)  and  Rfieiner 
V.  Stillwater  Street  Ry,  dk  Transf.  Co.,  29  Minn.  147,  S.  C.  12  N.  W.  Rep. 
449,  and  other  cases  following  those,  the  rule  was  recognized  that  an  order  of 
the  trial  court  setting  aside  a  verdict  as  against  the  evidence  will  not  be 
reversed  merely  because  there  was  evidence  reasonably  tending  to  support 
the  verdict,  nor  unless  the  preponderance  of  evidence  was  manifestly  and  pal- 
pably in  favor  of  the  verdict.  This  case  comes  within  that  rule;  for  in- 
stead of  the  preponderance  of  the  evidence  being  in  favor  of  the  verdict,  it 
was  clearly  against  it.    Order  affirmed. 


West  Publishing  Co.,  a  Corporation,  etc.,  t).  Bottineau. 

Filed  November  7,  1885. 

Municipal  Court  of  Minneapolis— Summons— Replevin. 

An  act  establishing  the  municipal  court  of  the  city  of  Minneapolis  construed  as 
authorizing  the  court  by  rule  to  change  a  prescribed  form  of  process  in  actions  ol 
replevin  so  that  jurisdiction  of  the  person  of  the  defendant  might  be  acquired  by 
the  service  of  a  summons  as  in  the  district  court;  the  writ  of  replevin  adopted  by 
the  court  directine:  only  in  respect  to  the  taking  and  disposition  of  the  property. 

Appeal  from  the  municipal  court,  city  of  Minneapolis. 

Barker  d-  Reno,  for  respondent,  West  Pub.  Co.  /.  B.  Bottineau,  J,  H, 
Brndf'sh,  and  &.  T,  Chappell,  for  appellant,  J.  B.  Bottineau. 

Dickinson,  J  The  only  question  before  us  is  as  to  whether  the  writ  of 
replevin  issued  out  of  the  municipal  court  of  the  city  of  Minneapolis,  and  the 
summons  served  upon  the  defendant,  were  authorized,  so  as  to  confer  juris- 
diction upon  the  court.  The  defects  alleged  are  that  the  writ  did  not  state 
tlie  value  of  the  property,  nor  command  the  defendant  to  be  summoned. 
The  summons,  made  and  served  in  accordance  with  the  practice  in  the  dis- 
trict court,  as  prescribed  by  title  5,  c.  66,  Gen.  St.  1878,  is  claimed  to  have 
^^en  unauthorized.  Section  10  of  the  municipal  court  act  (chapter  141,  Sp. 
Laws  1874,  amended  by  chapter  48,  Sp.  Laws  1883)  provides  that  when  the 
object  of  the  action  is  to  recover  the  possession  of  personal  property,  the 
complaint  shall  be  filed  with  an  affidavit  and  bond,  and  that  "the  clerk  shall 
thereupon  issue  the  writ,  which  may  be  in  form"  as  set  forth  in  the  act. 
This  form  includes  a  statement  of  the  value  of  the  property,  and  a  command 
to  the  officer  to  take  the  property,  and  to  summon  the  defendant  to  appear 
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and  answer.  But  the  statute  adds.  ''Or  the  writ  may  be  in  any  other  form 
that  the  court  may,  by  rule,  prescribe."  The  writ  in  this  case  was  in  ac» 
cordance  with  a  form  which  had  been  prescribed  by  rule  of  the  court.  Sec- 
tion 8  of  the  statute  referred  to,  as  amended,  declares  that  "the  provisions  of 
title  5,  c.  66,  Gen.  St.  1878,  so  far  as  the  same  may  be  applicable,  subject 
to  such  modifications  as  the  court  may  by  rule  establish,  shall  apply  to  said 
municipal  court.  This,  if  unaffected  by  other  provisions  of  the  act,  would 
authorize  the  summons  to  be  made  and  served  as  in  actions  in  the  district 
court.  Nothing  stands  in  the  way  of  the  application  of  this  general  previa* 
ion  of  the  law  to  actions  of  replevin,  excepting  the  statutory  form  given; 
and  we  think  that  the  power  conferred  upon  the  court  to  prescribe  '*  any  other 
form  "  in  place  of  that  set  forth  authorized  it  to  dispense  with  both  the  state- 
ment of  value  and  the  command  to  summon  the  defendant;  thus  leaving  the 
general  statute  above  referred  to  to  control  in  respect  to  the  summons.  The 
section  containing  the  statutory  form  is  devoted  to  proceedings  for  the  taking- 
and  disposition  of  the  property,  and  it  is  apparent  that  "the  writ"  there  re- 
ferred to  is  the  writ  of  replevin.  The  bare  fact  that  the  form  prescribed  for 
that  writ  embraces  also  a  command  to  summon  the  defendant  is  not,  in  view 
of  the  authority  conferred  upon  the  court,  to  be  considered  as  a  requirement* 
beyond  the  power  of  a  court  to  change,  that  the  writ  of  replevin  shall  also  be 
made  process  against  the  defendant.  This  is  not  essentially  a  part  of  a  writ 
of  replevin.  Jurisdiction  of  the  defendant  may  be  procured  by  other  means^ 
We  are  of  the  opinion  that  the  prescribed  form  of  the  writ  might  be  changed* 
by  rule  of  the  court,  in  any  particular,  only  that  it  should  remain  what  the^ 
ace  contemplates, — a  writ  of  replevin. 
The  Judgment  is  therefore  affirmed. 


0.  N.  Kelson  Lumber  Co.  v.  Garnet  and  others*  Copartners,  etc.,  and 

Pelan,  Garnishee. 

Filed  November  7, 1885. 

Plradino — Demurrer— Answer  Oontainino  only  Denials. 

An  answer  not  "  containing  new  matter,"  but  consisting  only  of  denials  of  What 
is  allied  in  the  complaint,  is  not  subject  to  demurrer. 

Appeal  from  an  order  of  the  district  court,  Kittson  county. 

Gaffney,  KenesTiaw  dk  Bevans,  for  respondent,  C.  N.  Nelson  Lumber  Co.. 
Warner  <&  Stevens  and  Warner,  Stevens  d  Lawrence^  for  appellants,  Thomas- 
Carney  and  others,  copartners,  etc. 

Dickinson,  J.  The  court  below  overruled  the  demurrer  to  the  answer  for 
the  reason  that  it  contained  no  allegations  of  new  matter,  but  consisted  only 
of  a  denial  of  a  portion  of  the  complaint.  This  decision  we  affirm.  The  statute 
only  authorizes  a  demurrer  to  '*an  answer  containing  new  matter,  when  upon 
its  face  it  does  not  constitute  a  counter-claim  or  defense.''  Ciiapter  66,  Gen. 
St.  1878,  §  100;  Lund  v.  Seaman* s  Savings  Bank,  23  How.  Pr.  258;  Ketcham 
V.  Zerega,  1  E.  D.  Smith,  553;  liice  v.  O'Connor,  10  Abb.  Pr.  362;  Oleson  v. 
Hendrickson,  12  Iowa,  222,  226.  The  appellant  refers,  in  support  of  its  right 
to  demur,  to  a  remark  in  the  opinion  in  Morton  v.  Jackson,  2  Minn.  219,  (Gil. 
180,)  where  it  is  said,  in  respect  to  answers  claimed  to  be  frivolous,  that 
*'the  relief  desired  in  such  cases  may  always  be  obtained  by  demurrer."  It  is 
at  least  doubtful  whether  this  was  said  with  reference  to  answers  consisting 
merely  of  denials  of  the  allegations  of  the  complaint;  but  however  this  may 
have  been,  the  effect  of  a  decision  cannot  be  given  to  the  language,  for  tlie 
question  presented  for  decision  was  only  as  to  whether  such  an  answer  had 
been  properly  stricken  out  on  motion. 

The  order  overruling  the  demiurrer  is  affirmed. 
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SUPREME  COURT  OF  wiscoirsm. 


Cleveland  and  others  v.  Burnham,  impleaded,  eta 
Filed  November  8,  1885. 

1.  CORPOBATIONS— CkRTIFICATB  OP  StOCJC  ISSUIED  IN  WrONO  CHRISTIAN  NaMX. 

Where  a  certificate  of  stock  in  a  bankiug  corpK)ration  has  been  issued  to  a  party  bj 
a  wrong  Christian  name  by  mistake,  in  an  action  to  enforce  his  liability  as  a  stock- 
holder, parol  evidence  is  admissible  to  show  the  mistake. 
2L  Samb — Ownership  of  Stock — Certificate  as  Evidence. 

Where  the  books  of  a  bank  have  been  lost,  the  certificate  of  stock  issued  to  a  party 
affords  prima  facie  evidence  that  the  transfer  of  the  stock  represented  thereby  had 
been  lawfully  consummated,  and  the  title  thereto  put  in  him. 

3.  Sajie— Books  I-<08t—Reco ud  of  Stockholders. 

When  the  books  of  a  bank  have  been  destroyed  or  lost,  a  certified  copy  of  the  re- 
corded list  of  names  of  stockholders  required  by  statute  to  be  filed  in  register  of  deeds' 
office  is  prima  facie  evidence  as  to  the  ownership  of  the  stock. 

4.  Same — Interest  on  Judgment  against  Stockholder. 

The  liability  of  a  stockholder  becomes  fixed  when  a  judgment  is  obtained  by 
which  it  is  ascertained  that  the  assets  and  property  of  the  bank  have  been  exhausteOy 
and  the  indcbtodiic^^i  of  the  plaintiir,  or  the  balance  of  the  judgment^  exceeds  the 
amount  of  stock,  and  he  will  be  liable  for  interest  on  the  amount  of  his  stock  f^om 
that  date. 

Appeiil  from  county  court,  Milwaukee  cx)unty. 

E,  Mariner  and  Qeo,  H.  Noyes,  for  appellants,  Charles  W.  Cleveland  and 
others.  Smith  df  Faben,  for  respondent,  Jonathan  L.  Burnhain,  Impleaded, 
etc. 

Orton,  J.  On  the  twenty-first  day  of  November,  1881,  a  judgment  was 
entered  in  the  above-entitled  action  in  favor  of  tlie  plaintiffs  severally,  for  the 
sums  of  $18,060.59,  $17,509.40,  and  $28,637.80,  against  the  defendant  the 
Marine  Bank  of  Milwaukee.  At  that  time  all  the  assets  of  said  bank  had 
been  collected  by  a  receiver  and  converted  into  money,  and  the  net  proceeds 
thereof  amounted  only  to  the  sum  of  $i,3o7.25,  which  by  said  judgment  was 
applied  in  part  payment  thereof,  and  of  the  said  claims  of  the  plaintiffs,  pro- 
portionably,  leaving  a  large  deficiency  in  their  favor  against  the  bank,  and 
over  and  above  the  total  amount  of  the  stock  lield  therein  by  the  stockholders 
thereof.  In  this  branch  of  the  Cfise  against  the  defendant  Jonathan  L.  Burn- 
ham  thei-e  was  no  contest  as  to  the  tact  that  he  was  the  owner  of  at  least 
$3,000  of  stock  in  said  bank,  and  there  was  no  question  but  that  he  was  lia- 
ble to  the  plaintiffs  for  such  amount.  The  main  contention  was  that  he  was 
not  the  owner  of  cirUiin  other  $2,000  of  said  stock,  and  liable  therefor,  as 
charged  in  the  complaint.  In  respect  to  this  stock  the  county  court  found, 
as  facts,  tliat  the  said  Burnham  agreed  to  purchase  of  Silkman  &  Field  $2,000 
of  stock  owned  by  them,  and  paid  therefor  in  brick,  which  was  used  in  a 
building  they  were  constructing;  that  Milkman  &  Field  and  said  Burnham 
went  to  the  bank  in  order  to  transfer  said  $2,000 stock  to  said  Burnham.  and 
thereupon  the  said  Silkman  &  Field  delivered  their  certificate  for  said  $2,000 
stock  to  said  bank,  which  executed  a  certificate  for  $2,000  of  its  stock  and 
delivered  it  to  said  Jonathan  Burnham.  Said  certificate  was  in  tlie  usual 
form  of  the  stock  certificates  of  said  bank,  and  in  the  space  left  therein  for 
the  stock liohler's  name  the  said  bank  inserted  the  name  of  George  Burnham 
and  delivered  it  to  Jonathan  L.  Burnham,  who  expected  at  the  time  tliat  his 
own  name  would  be  insertetl  then^n,  and  took  the  certificate  away,  and  has 
ever  since  retained  it,  and  did  not  discover  that  it  was  so  made  out  in  tha 
name  of  George  Burnham  until  after  the  judgment  was  entered  in  this  case 
on  Xo vernier  21,  1881;  that  said  George  Burnham  never  purchiised  or  paid 
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for  said  $2,000  of  stock,  or  any  stock  in  said  bank;  never  held  or  knew  of 
said  certificate,  or  made  any  claim  on  the  same,  or  the  shares  of  stock  repre- 
sented thereby;  that  said  defendant  Jonathan  L.  Burnham  never  sold  or 
transferred  the  stock  so  agreed  to  be  purchased  as  aforesaid  by  him  of  Silk- 
man  &  Field,  but  held  the  same  right  and  title,  if  any,  to  the  same  at  the 
commencement  of  this  action  as  at  the  time  of  receiving  said  certificate  of 
$2,000.  It  does  not  appear  that  the  defendant  Burnham  ever  drew  any  divi- 
dend upon  said  stock,  nor  that  any  dividend  was  ever  paid  to  any  stockholder 
of  said  bank,  nor  does  it  appear  that  he  performed  any  act  of  ownership  be- 
yond what  appears  above,  save  that  he  attended  a  stockholders'  meeting  and 
voted  on  some  stock,  but  whether  he  ever  voted  upon  any  stock  beyond  the 
said  $3,000  does  not  appear. 

It  was  further  found  that  on  the  fifth  day  of  July,  1859,  there  was  filed  in 
the  office  of  the  register  of  deeds  of  Milwaukee  county,  a  statement  signed  and 
verified  by  the  oaths  of  the  then  president  and  cashier  of  said  bank,  purport- 
ing to  give  a  true  and  correct  list  of  the  names  and  residences  of  the  share- 
holders in  said  bank,  and  the  number  of  shares  and  amount  of  stock  owned 
by  each  on  the  firat  day  of  July,  1859.  The  said  statement  is  as  follows,  to- 
wit:  "The  following  is  a  statement  of  the  names  of  the  shareholders  in  the 
Marine  Bank  of  Milwaukee,  together  with  the  residence  and  number  of  shares 
owned  by  each  stockholder  on  the  first  Monday  of  July,  1839,  a  banking  as- 
sociation organized  under  an  act  of  the  legislature  of  the  state  of  Wisconsin, 
entitled  *An  act  to  authorize  the  business  of  banking,'  approved  April  9,  1852, 
and  made  in  pni*suance  of  the  thirty-first  section  of  said  act, "  which  said  state- 
ment recited,  among  others,  the  name  of  Jonathan  L.  Burnham  as  a  share- 
holder in  the  amount  of  .S5,000,  and  in  which  neither  the  names  of  George 
Burnham  nor  those  of  Silkinan  &  Field  appear,  and  was  the  last  statement 
filed  in  said  register's  office  by  or  on  behalf  of  said  defendant  bank,  and  Jon- 
athan L.  Burnham  never  had  any  other  stock  than  such  $8,000,  and  $2,000 
agreed  to  be  purchased  from  said  Silkman  &  Field.  The  stock  and  transfer 
and  otlier  books  of  said  bank,  and  the  records  thereof,  have  been  lost,  and  the 
same  could  not  be  produced  upon  the  trial  of  this  action,  and  it  does  not  further 
appear  what  entry,  if  any,  of  such  transfer  by  Silkman  &  Field  was  made 
upon  the  books  of  such  bank. 

The  conclusion  of  law  upon  these  facts  is  "that  Jonathan  L.  Burnham  is 
not  the  holder  of  the  stock  in  said  bank  represented  by  said  certificate  so 
made  out  in  the  name  of  George  Burnham,  which  he,  the  said  Jonathan,  re- 
ceived, and  is  not  liable  in  this  action  as  the  holder  thereof."  This  conclu- 
sion of  law  is  preceded  by  the  conclusion  of  fact  "that  the  attempted  trans- 
fer of  said  $2,000  stock  by  said  Silkman  &  Field  was  not  completed,  and  did 
not  transfer  the  title  thereto  to  the  defendant  Jonathan  L.  Burnham."  The 
evidence  is  not  reported,  and  the  case  is  to  be  heard  and  disposed  of  upon  the 
above  findings  of  fact  alone. 

A  preliminary  question  is  raised  by  the  learned  counsel  of  the  respondent, 
whether  any  inferences  and  conclusions  can  be  drawn  by  this  court  from  said 
facts  beyond  what  are  expressed  in  and  by  the  facts  themselves.  If  this  court 
cannot  be  allowed  to  draw  any  reasonable  inferences  and  logical  conclusions 
which  the  facts  found  by  the  county  court  may  warrant,  then  it  has  really 
nothing  to  do  with  the  case,  and  the  conclusions  of  both  law  and  fact  made 
and  filed  by  the  county  court  are  conclusive.  We  had  supposed  that  the  ob- 
ject of  an  appeal  to  this  court,  in  such  a  case,  was  to  obtain  a  reversal  of  the 
conclusions  of  law  drawn  by  the  court  below  from  the  facts,  whether  such 
facts  appeared  merely  from  the  evidence,  or  by  the  findings  of  the  court.  The 
county  court  found  as  a  conclusion  of  fact,  from  the  facts  stated,  "that  the  at- 
tempted transfer  of  said  $2,000  of  stock  was  not  completed,  and  did  not  trans- 
fer the  title  thereto  to  the  defendant  Jonathan  L.  Burnham,  and  that  he  is  not 
the  holder  of  the  stock, "  etc.    This  conclusion  is  what  the  appellant  seeks  to 
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reverse,  and  it  presents  the  only  important  question  arising  from  the  facts 
found,  to  be  decided  by  this  court. 

The  contention  that  this  court  cannot  draw  its  own  inferences  and  conclu- 
sions from  the  facts  on  such  an  appeal  is  too  technical  to  be  even  specious  or 
plausible. 

The  learned  counsel  further  contends  that  the  facts  cannot  be  considered 
as  proof  that  the  stock  certificate  issued  by  the  bank  in  the  name  of  George 
Burnham  instead  of  Jonathan  L.  Burnham  was  so  made  by  mistake,  and  that 
such  mistake  cannot  be  corrected  in  such  an  action  so  as  to  make  said  cer- 
tificate any  evidence  of  the  title  of  Jonathan  L.  Burnham  to  said  stock. 
There  is  no  principle  better  settled  than  that  when  a  grant  or  any  instrument 
is  made  to  a  pereon  by  a  wrong  Christian  name,  either  by  mistake  or  fraud, 
it  may  be  proved  by  parol  and  corrected  in  any  action,  legal  or  equitable.  In 
McMahon  v.  McGraw,  26  Wis.  614,  in  an  action  of  ejectment,  the  legal  title 
was  held  by  a  tax  deed  taken  by  and  in  the  name  of  the  defendant.  The 
plaintiff  was  allowed  to  prove,  without  pleading  it,  that  the  defendant  took 
the  title  when  agent  for  the  plaintiff,  and  in  violation  of  his  trust,  and  that, 
therefore,  it  inured  to  the  benefit  of  the  plaintiff.  In  Staak  v.  Sigelkow^  12 
Wis.  259,  it  was  shown,  in  a  suit  for  the  title  and  possession,  that  a  certain 
deed  was  executed  by  mistake  to  Louis,  instead  of  the  correct  Christian  name, 
Arnold,  Staak,  by  proof  that  he  was  the  purchaser.  In  that  case  the  learned 
counsel  of  the  appellant  therein,  Messrs.  Smith  &  Solomon,  cited  many  cases 
where  such  a  mistake  might  be  corrected  in  the  same  action  involving  the 
title,  and  Chief  Justice  Dixon,  in  his  opinion,  examined  the  question  very 
fully,  and  cites  numerous  cases  at  law  as  well  as  in  equity  where  such  a  mis- 
take was  allowed  to  be  corrected  by  parol  evidence,  and  in  illustration  of  the 
maxims  amhiyuitas  verhomm  latens  verijicatione  suppleter,  and  nil  facit 
error  nominis  cum  de  persona  constat,  he  cites  cases  all  along  back  to  Coun- 
den  v.  Gierke,  Hob.  30;  Bac.  Max.  23;  Altham's  Case,  8  Rep.  165;  Bro.  Con- 
firmation, 30;  Bro.  Nosme,  9;  and  1  Co.  Litt.  note  3,  p.  246. 

In  Bancroft  v,  Grover,  23  Wis.  463,  a  note  wrongly  described  in  an  award 
of  arbitrators  as  having  been  given  to  the  wrong  person  was  allowed  to 
be  corrected  by  parol  evidence.  In  Begg  v.  Begg,  56  Wis.  534,  S.  C.  14' 
X.  W.  Rep.  602,  in  an  action  of  ejectment,  parol  evidence  was  held  admissi- 
ble to  show  whether  the  grant  was  intended  to  be  made  to  James  Begg,  Jr., 
■or  James  Begg,  Sr.  In  the  Goods  of  Brake,  32  Eng.  Rep.  601,  parol  evi- 
dence was  allowed  to  prove  whether  William  McC.  or  Thomas  McC.  was  in- 
tended as  the  executor  by  the  testator  in  his  will.  In  Hawkins  v.  Garland, 
76  Va.  149,  44  Amer.  Rep.  158,  a  bequest  made  to  S.  G.,  son  of  Capt.  J.  F.  S., 
was  intended  to  be  made  to  S.  G.,  son  of  Capt.  J.  F.  H.,  and  it  was  allowed 
to  be  shown  by  parol  evidence;  and  so,  in  Careless  v.  Careless,  1  Mer.  384,  where 
the  bequest  was  made  to  the  testator's  nephew  Robert,  the  son  of  Joseph  C, 
it  was  allowed  to  be  shown  that  his  nephew  Robert,  the  son  of  Thomas,  was 
intended,  and  that  Joseph  was  written  instead  of  Thomas  "by  the  slip  of  the 
pen."  Beaumont  v.  Fell^  2  P.  Wms.  141,  was  one  of  the  first  cases  in  which 
parol  evidence  was  admitted  in  aid  of  construction,  and  in  it  the  doctrine  is 
laid  down  that  whenever  the  testimony  raised  an  ambiguity,  evidence  de  hoi's 
the  instrument  should  be  received  to  show  what  the  words  used  really  and  in 
fact  meant.  See,  also,  Maund's  AdmW  v.  McPhail,  10  Leigh,  199;  Hiscocks 
V.  Hiscocks,  5  Mees.  &  W.  363.  There  is  no  difference  between  the  applica- 
tion of  this  principle  to  wills  and  to  contracts.  1  Greenl.  Ev.  §  287.  Such 
mistakes  are  classed  as  latent  ambiguities,  to  be  explained  by  parol.  1  Greenl. 
Ev.  §  297*.  In  reason,  why  should  not  such  a  mistake  be  corrected  or  ex- 
plained in  any  action  by  parol  evidence?  Where  no  rights  have  grown  up 
under  it,  and  the  party  whose  name  is  wrongly  inserted  claims  nothing  by  it, 
and  never  had  any  interest  in  the  subject-matter,  and  there  are  no  innocent 
parties  to  suffer  by  the  correction,  why  should  not  the  insertion  of  the  wrong 
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Christian,  name  in  such  a  document  be  treated  as  a  mere  clerical  error,  and 
have  effect  as  corrected,  or  the  error  be  disregarded? 

Where  any  chiim  is  made  by  the  person  whose  name  is  so  inserted,  and  any 
vested  interests  are  to  be  disturbed,  and  there  is  any  doubt  about  the  mistake, 
then  it  would  be  proper  to  tile  a  bill  in  equity  to  make  the  correction,  and 
make  the  parties  interested,  parties.  In  this  case  the  stock  was  bought  and 
paid  for  by  Jonathan  L.  Burnham,  and  he  went  to  the  bank  with  those  from 
whom  he  purchased  it,  to  have  it  transferred  upon  the  books  to  him,  and  by 
A  mere  clerical  error  Of  a  clerk  in  the  bank  the  name  of  George  was  inserted 
as  hU  Christian  name,  and  the  certificate  is  delivered  to  him  and  has  been  kept 
by  him  as  the  owner  of  it  for  a  great  many  years,  and  no  other  person  has  ever 
set  up  any  claim  to  it,  and  the  statement  of  the  bank  officers  filed  with  the 
register  of  deeds  shows  that  the  stock  represented  by  it  stands  in  his  name 
on  the  records  of  the  bank.  The  stock  certificate  was  issued  and  delivered 
to  him  by  the  name  of  George  Burnham,  perhaps  under  the  mistaken  belief 
of  tiie  clerk  that  such  was  his  true  name.  The  facts  found,  without  further 
repetition,  show  a  clear  and  unquestionable  case  of  a  mistake  in  the  Christian 
name  of  Jonathan  L.  Burnham  In  the  stock  ceilificate  introduced  in  evi- 
dence, by  tlie  use  of  the  name  of  "George"  instead  of  "Jonathan,"  and  the 
evidence  is  beyond  all  question  that  the  certificate  is  his;  and  with  such  clear 
evidence  of  the  mistake  it  should  have  effect  as  evidence  of  his  title  to  the 
32,000  of  stock.  It  is  true  that  the  county  court  failed  to  find  that  there  w{» 
any  mistake  in  such  name,  and  it  is  insisted  that  this  court  can  go  no  further 
than  the  findings.  But  where  the  county  court  found  all  of  the  essential 
facts  to  constitute  this  mistake,  we  shall  not  hesitiito  to  name  it,  and  give  it 
its  true  legal  character  and  effect.  So  far,  then,  there  are  established  the  two 
important  facts,  so  far  as  the  action  of  the  bank  is  concerned,  that  Silkman 
&  Field  surrendered  and  delivered  to  the  bank  their certificiite for  this  $2,00{> 
of  stock,  and  the  bank  issued  to  the  defendant  Jonathan  L.  Burnham  a  cer- 
tificate of  the  same.  The  statement  of  facts  does  not  directly  show  what  entry 
or  entries,  if  any,  were  made  of  the  transfer  of  this  .$2,000  of  stock  on  the 
books  of  the  bank.  The  books  are  lost,  and  of  course  cannot  be  consulted. 
After  so  long  a  time  it  would  be  scarcely  possible  for  any  person  who  made 
such  entry,  or  saw  the  same  on  the  books,  to  now  testify  to  the  s^ime  from  mere 
recollection.  Such  testimony,  if  given,  would  be  of  the  most  suspicious  and 
unreliable  character.  In  view  of  the  authorities  we  think  it  safer  to  hold  that 
such  transfer  on  the  books  of  the  bank  should  be  shown.  What  would  be 
the  best  or  primary  evidence  of  such  transfer  is  lost,  and  resort  must  be  had 
to  secondary  evidence  of  the  Iiighest  class  to  prove  such  fact.  Such  second- 
ary evidence  is  of  the  highest  class  when  it  does  not  appear  that  there  is  any 
better  secondary  evidence  available.  1  Greenl.  Ev.  §  84.  The  testimony  of 
a  witness  that  he  could  recollect  so  long  afterwards  that  he  made  or  saw 
such  entry  on  the  books  of  the  bank  would  be  the  weakest  kind  of  oral  evi- 
dence, and  yet  it  would  be  proving  the  contents  of  the  bank  book  or  record, 
and  as  a  general  rule  such  evidence  is  the  best  next  to  the  production  of  the 
books  themselves.  But  the  circumstances,  as  we  have  seen,  may  make  such 
evidence  very  uncertain  and  unsatisfactory,  if  not  from  lapse  of  time  impos- 
sible. In  order  to  render  such  evidence  indispensable,  it  must  appear  that  it 
is  attainable;  that  some  person  may  be  found  who  recollects  making  or  seeing 
such  entry  on  the  books,  and  such  fact  does  not  appear  in  this  case. 

But  there  is  in  the  cfise  documentary  evidence  which  is  higher  than  oral 
testimony,  tending  to  show  that  such  transfer  was  made  on  the  books  of  the 
hank.  The  stock  certificate  of  Silkman  &  Field  was  evidently  siirrendei-ed 
and  canceled  for  the  purpose  of  liaving  such  transfer  properly  made  on  the 
books,  and  a  new  stock  certificate  therefor  was  duly  issued  to  Jonathan  L. 
Burnham,  who  had  purchased  the  stock  from  Silkman  &  Field.  This  is  doc- 
umentaiy  evidence  tending  strongly  to  show  that  the  transfer  had  been  law- 
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fally  consummated.  This  is  a  regular  and  an  official  document  of  the  bank» 
ami  is  at  legist  pnma /acid  evidence  of  the  title  of  said  Jonathan  L.  Burnham 
to  this  stock.  By  the  thirty-fli'st  section  of  the  banking  law  of  1852  it  is  pro- 
vided tliat  **the  president  and  ciishier  of  every  association  formed  pursuant 
to  tlie  provisions  of  this  act  shall  at  all  times  keep  a  true  and  correct  list  of 
the  names  of  all  the  shareholders  of  such  association,  and  shall  tile  a  copy  of 
sue!)  list  in  the  office  of  the  register  of  deeds  of  the  county  where  any  office  of 
such  association  may  be  located,  and  also  in  the  office  of  the  bank  comptroller 
on  the  first  Monday  of  January  and  July  in  each  year."  The  copy  of  the 
statement  or  list  so  required  to  be  kept  which  was  verified  by  the  oaths  of 
the  president  and  cashier,  and  filed  with  the  register  of  deeds  of  Milwaukee 
county  on  the  fifth  day  of  July,  1859,  showing  the  names  of  the  shareholdei-s 
of  said  bank,  and  the  amount  of  stock  owned  by  each  on  the  first  day  of  July^ 
1859,  was  introduced  in  evidence.  This  was  also  an  official  document  of  the 
officers^of  said  bank.  It  showed  that  Jonathan  L.  Burnham  was  tlie  owner 
at  that  time  of  $5,000  of  stock  in  said  bunk.  In  connection  with  this  docu- 
ment it  Wfis  shown  that  said  Burnham  never  had  been  the  owner  of  any  of 
the  stock  of  said  bank  except  his  original  subscription  of  $3,000  and  tho 
$2,000  so  purchased  from  Siiknian  &  Field,  and  tlieir  names  did  not  ap- 
pear upon  said  list  as  the  owners  of  any  shares  of  said  stock.  This  would 
seem  to  show,  prima  facie  at  legist,  that  the  transfer  of  said  stock  appeared 
upon  the  books  of  the  bank  in  some  form  of  record.  By  the  banking  law 
stock  was  made  transferable  on  the  books  of  the  association  ''in  such  man- 
ner as  may  be  agreed  on  in  the  articles  of  association.''  It  may  be  that  no 
special  manner  of  such  transfer  wiis  ever  agreed  on  in  the  articles  of  associ- 
ation, or  that  the  surrender  and  cancellation  of  th^  stock  of  the  original 
owner,  and  the  issuing  of  a  new  stock  certificate  to  the  purchaser  or  trans- 
feree, and  the  entry  upon  the  list  of  shareholders  of  said  stock  in  the  name 
of  such  purchaser,  was  the  manner  of  transfer  on  the  books  so  agi-eed  upon. 
But  be  that  as  it  may,  the  said  documents,  in  connection  with  the  parol  evi- 
dence, certainly  constituted  the  best  evidence  of  such  transfer  upon  the  books 
which  was  available  to  the  plaintiffs  in  this  case,  and  was  much  better  and  ' 
higher  evidence  than  simply  the  parol  evidence  of  any  peraon  swearing  to  his 
recollection,  after  so  long  a  time,  of  the  entry  having  been  made,  or  of  the 
contents  of  the  books  in  respect  to  such  entry.  1  Greenl.  Ev.  §  88,  and  cases 
cited  in  note.  When  the  record  books  are  destroyed  or  lost,  then  it  would 
seem,  if  there  existed  any  record  or  document  in  connection  with  or  having 
veference  to  such  transfer,  and  contemporaneous  therewith,  it  would  afford 
Jiiffher  evidence  of  the  entrv  thereof  in  such  books  than  mere  parol  testimonv* 
Bifts  V.  Colcin,  14  Johns.  182;  Battles  v.  HoUey,  6  Greenl.  145;  Cook  v.  Wood, 
1  McCord,  139;  Lyo7is  v.  Gregory,  3  Hen.  &  M.  237;  Lorvry  v.  Cady,  4  Vt. 
504;  Doe  v.  Greenlee,  3  Hawks,  281;  Collins  v.  Maule,  8  Car.  &  P.  502;  Boer- 
inr/ham  v.  RoxindelU  2  Moody  &  U.  138;  Haroey  v.  Thomas,  10  Watts,  63; 
Greenl.  Ev.  §  85,  and  notes;  Gilb.  Ev.  5.  The  rule  in  such  a  case  is  also 
that  a  certified  copy  or  transcript,  required  to  be  kept,  may  supply  the  rec- 
ord. We  think  it  within  the  rule  that  tliese  documents,  which  so  closely  re- 
late and  have  reference  to  the  transfer  on  the  books  of  the  bank,  in  a  proper 
manner,  of  this  stock,  are  at  least  prima  facie  evidence  of  such  transfer. 
But,  in  addition  to  this,  there  are  certain  presumptions  which  arise  in  such  a 
case:  (1)  That  the  requisites  of  the  statute  requiring  an  entry  on  the  books 
of  ti-ansfers  of  stock  have  been  complied  with  before  issuing  the  new  certifi- 
csite  and  entering  the  name  of  the  transferee  as  the  owner  upon  the  list  of 
shareholders  with  the  amount  of  such  stock.  1  Greenl.  Ev.  §  38.  (2)  That 
such  entry  was  made  because  in  the  usual  course  of  business  of  the  bank. 
Id.;  Boorman  v.  American  Exp.  Co.,  21  Wis.  152.  (3)  The  possession  of  the 
stock  certificate,  and  the  purchase  of  the  stock  and  payment  of  the  consid- 
eration, are  presumptive  evidence  of  his  full  title  thereto,  and  that  everything 
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had  been  done  which  the  law  required  to  be  done  to  transfer  the  same.     1 
Greenl.  Ev,  §  46,  and  numerous  cases  cited. 

Without  pursuing  this  question  further,  we  conclude  that  there  was  prima 
faoie  evidence  that  said  stock  was  duly  transferred  on  the  books  of  the  bank 
to  Jonathan  L.  Buruham,  and  that  he  is  the  owner  and  holder  thereof. 

The  learned  counsel  of  the  appellant  contends  that  there  can  be  no  interest 
allowed  in  the  judgment  beyond  the  amount  of  the  defendant's  stock  of 
^5,000  or  $3,000,  as  the  case  may  be.  That  question  has  been  determined  in 
respect  to  the  penalty  of  a  bond,  in  an  action  against  sureties  which  involved 
the  same  principle,  by  this  court  in  Olark  v.  Wilkinaon^  59  Wis.  543,  S.  C.  18 
N.  W.  Bep.  481,  and  it  was  held  that  "the  authorities  in  this  country  establish 
the  doctrine  that  when  the  damages  resulting  from  the  breaches  of  the  bond 
exceed  the  penalty,  interest  on  the  amount  of  the  penalty  may  be  recovered 
from  the  time  of  the  breach  in  excess  of  the  penalty."  This  was  so  de- 
termined upon  general  principles  of  law.  The  time  from  which  interest 
should  be  computed  in  such  a  case  has  not  before  been  determined  by  this 
court.  In  the  above  case  it  is  stated,  in  the  opinion  of  Mr.  Justice  Taylor, 
that  it  had  been  decided  in  New  York  that  interest  may  be  recovered  from 
the  date  of  the  breach  of  the  bond,  if  the  damages  then  exceed  the  penalty. 
The  case  referred  to  is  Brainard  v.  Jones,  18  5^.  Y.  35.  In  that  case  interest 
was  so  allowed  by  authority,  and  upon  the  general  principle  "that  such  is  what 
the  law  exacts  of  a  person  for  his  unjust  delay  in  payment  after  his  liability 
is  ascertained  and  the  debt  is  actually  due  from  him."  That  would  seem  to 
be  the  correct  rule,  and  as  the  question  is  one  of  conflicting  authority,  we 
choose  to  concur  with  the  courts  of  New  York  upon  it.  This  seems  to  be  also 
in  consonance  with  our  statute,  and  the  general  rule  adopted  by  this  court 
in  cases  where  no  interest  is  stipulated  in  the  contract  beyond  maturity,  that 
interest  should  be  computed  upon  any  such  debt  from  the  time  it  becomes  due. 
Mills  v.  Toimi  of  Jefferson,  20  Wis.  50.  In  accordance  with  that  principle 
the  liability  of  the  defendant  as  a  stockholder  to  the  plaintiffs  became  fixed 
and  certain,  and  his  indebtedness  to  them  became  liquidated  and  due  from 
the  date  of  the  judgment  by  which  it  was  ascertained  that  the  assets  and 
property  of  the  bank  had  been  exhausted,  and  the  indebtedness  of  the  plain- 
tiffs or  the  balance  of  the  judgment  exceeded  the  amount  of  the  defendant's 
stock.  From  the  date  of  said  judgment  the  defendant  was  liable  to  pay  at 
once  to  the  plaintiffs  or  into  court  an  amount  equal  to  his  said  stock  of 
35,000.  That  date  appears  to  be  November  21,  1881.  The  costs  allowed  in 
the  court  below  seem  to  be  according  to  the  better  rule,  and  we  are  not  dis- 
posed to  disturb  the  same. 

This  disposes  of  the  questions  in  controversy  on  this  appeal.     I  regret  that 
this  opinion  is  so  long,  but  the  questions  are  important,  and  it  was  desirable 
that  their  decision  should  be  right,  and  supported  by  reason  and  authority. 
The  judgment  of  the  county  court  is  reversed,  and  the  cause  remanded,  with , 
directions  to  render  judgment  in  accordance  with  this  opinion. 


Meraclb  t?.  Down. 
Filed  November  3,  1885. 

1.  Statutes— PAPflAOE  of  Law— Change  of  Venue— Laws  Wis.  1883,  Ch.  314. 

(:i)apter  314,  Laws  1883,  relating  to  change  of  venue  in  civil  actions,  was  never 
enacted  by  tlie  legislature,  bnt  was  by  mistake  enrolled  as  passed  by  both  houses, 
and  presented  to  and  approved  by  the  governor. 

2.  EviDK>rE — Declarations  of  Third  Party. 

Declarations  as  to  the  vicious  character  of  a  dog,  made  in  the  presence  of  the 
owner  by  his  sister,  are  admissible  in  an  action  against  the  owner  to  recover  for 
pei-sonai  injuries  caused  by  the  frightening  of  plain  tiff's  horse  by  the  dog. 
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3.  / ^Ts— Vicious  Animals— Action  against  Ownkb— Soibntbr— Rev.  St.  Wis.  1878, 

2  1620. 

J..  .^  not  necessary,  in  an  action  for  damages  against  the  owner  of  a  vicious  dog, 
to  prove  that  lie  knew  the  character  of  the  dog. 

4.  8am  B — Evidence. 

Evidence  that  another  dop^  resemhling  defendant's  dog  was  in  the  habit  of  at- 
tacking horses  on  tlie  road  is  not  admissible ;  it  appearinir  that  such  dog  was  not 
near  the  place  when  the  accident  occurred. 

5.  Same — Contributory  Negligence. 

Evidence  in  this  case  fails  to  show  contributory  negligence  on  the  part  of  the 
plaintiff. 

6.  Error — Admission  of  Evidence. 

The  admission  of  evidence  that  could  not  affect  the  result  is  not  error. 

7.  Trial— Instruction  not  Justified  by  Evidence. 

It  is  not  error  to  refuse  an  instruction  not  justified  by  the  evidence. 

8.  New  Trial — Excessive  Damages. 

A  verdict  will  not  be  disturbed  on  the  ground  of  excessive  damages,  unless  they 
are  so  great  as  to  be  evidence  of  oppression,  prejudice,  or  corruption  on  the  part  of 
the  jury. 

Appeal  from  circuit  court,  Jefferson  county. 

This  is  an  action  brought  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  by  means  of  a  fall  from  his  wagon  when  driving  his 
team  along  the  public  highway  in  front  of  defendant's  dwelling.  The  alleged 
g^rounds  of  action  are  that  the  defendant  was  the  owner  of  a  dog  which  he 
allowed  to  run  loose  about  his  premises,  and  that  the  dog  ran  into  the  streets 
attacked  plaintiff's  team,  bit  one  of  them,  and  so  frightened  and  crazed 
them  that  they  jumped,  kicked  and  ran  away,  throwing  the  plaintiff  from 
the  vehicle  and  causing  the  injuries  complained  of.  The  vicious  or  mischiev- 
ous propensity  of  the  dog  to  atttack  and  bite  horses  is  alleged.  The  testi- 
mony on  the  trial  tended  to  show  that  the  dog  was  tlieretofore  accustomed  to 
attack,  worry  and  bite  horses,  and  that  the  plaintiff  was  injured  because  of 
an  attack  made  by  the  dog  upon  his  horses  as  alleged.  The  jury  found  for 
the  plaintiff  and  assessed  his  damages  at  61,600.  A  motion  for  a  new  trial  was 
denied,  and  judgment  entered  for  the  plaintiff  pursuant  to  the  verdict.  The 
defendant  has  appealed  from  the  judgment.  The  case  is  further  stated  in  the 
opinion. 

/.  W.  <&  G.  W.  Bird,  for  respondent,  John  B.  Meracle.  Smith  c§  Faben, 
for  appellant,  William  Down. 

Lyon,  J  1.  The  defendant  applied  for  a  change  of  the  place  of  trial  from 
Jefferson  county,  where  the  action  was  pending,  to  some  other  county.  The 
application  was  made  solely  on  his  affidavit  that  he  had  good  reason  to  be- 
lieve, and  did  believe,  that  he  could  not  have  a  fair  trial  of  the  action  on  ac- 
count of  the  prejudice  ©f  the  people  of  Jeffei*son  county.  The  circuit  court 
granted  the  application;  but  subsequently,  during  the  same  term,  and  while 
the  record  still  remained  in  such  court,  vacated  the  order  changing  the  place 
of  trial,  and  the  cause  was  afterwards  tried  in  the  circuit  court  of  Jeffei*son 
county.  The  vacating  of  such  order  is  assigned  for  error.  The  order  chang- 
ing the  venue  was  made  pursuant  to  Laws  1883,  c.  314,  which  was  supposSl 
to  be  a  valid  law.  The  affidavit  upon  which  the  order  was  granted  is  entirely 
insufficient  to  authorize  it  under  any  other  statute.  It  was  vacated  because 
it  was  mude  to  .appear  to  the  court,  by  affidavit  and  reference  to  the  legisla- 
tive journals  of  the  session  of  1883,  that  chapter  314  was  never  enacted  by 
the  legislature.  It  passed  the  assembly,  but  wa.s  indefinitely  postponed  in  the 
senate.  Through  some  blunder  it  was  enrolled  iis  an  act  passed  by  both  houses, 
was  presented  to  the  governor,  and  approved  by  him,  and  published  as  a  law 
duly  enacted.  That  it  never  was  enacted,  and  hence  is  not  a  law,  appears  by 
the  legislative  journals,  and  the  records  in  the  office  of  the  secretary  of  state, 
of  which  probably  the  courts  should  tiike  judicial  notice;  but  if  not,  they  seem 
to  have  been  sufficiently  proved. 
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Section  4135,  Bey.  St,  makes  an  authorized  printed  statute  sufficient  evi- 
dence thereof,  but  we  cannot  think  the  legislature  intended  thereby  to  make 
that  a  law  which,  although  so  printed,  was  never  enacted  by  both  branches 
of  that  body.  Evidence  may  be  sufficient  and  yet  not  conclusive.  To  hold 
that  chapter  314  is  a  valid  law  merely  because  it  has  been  printed  as  such  in 
the  statutes,  when  it  was  never  enacted,  would  be,  in  effect,  to  vest  the  power 
of  legislation  in  some  dishonest  or  inaccurate  clerk.  Of  course  the  legislar 
tnre,  when  it  enacted  section  4135,  could  not  have  intended  anything  so  ab- 
surd and  intolerable.  We  conclude,  therefore,  that  the  presence  of  chapter 
^314  in  the  Session  Laws  of  1883  is  only  prima  facie  evidence  of  its  enactment 
by  the  legislature,  which  evidence  is  entirely  rebutted  by  the  conclusive  proof 
that  it  was  not  so  enacted.  The  circuit  court  properly  vacated  the  order 
changing  the  place  of  trial  thus  inadvertently  made. 

2.  John  Yoe,  a  witness  called  for  the  plaintiff,  testified  that  immediately 
after  the  plaintiff  was  injured,  he  went  to  the  defendant's  house  and  in- 
formed Miss  Down,  the  defendant's  sister,  (who  resided  with  him,)  and  in  his 
presence,  of  the  accident  and  the  cause  of  it,  and  that  the  sister  replied:  *'The 
dog  is  always  doing  something.  I  have  licked  him  many  a  time  for  running 
out  at  teams."  Yoe  also  testified  that  defendant  was  asleep,  but  that  tliey 
called  his  attention,  and  then  he  awoke.  The  defendant  moved  to  strike  from 
the  testimony  of  Yoe  all  the  con  versation  related  by  him  which  occurred  when 
defendant  was  asleep.  The  court  overruled  the  motion.  The  material  por- 
tion of  that  conversation  was  Jbhe  remark  of  Miss  Down,  above  quoted,  which 
tended  to  show  the  vicious  or  mischievous  habit  of  the  dog.  Certsiinly  the 
defendant  was  awake  some  of  the  time  when  Yoe  was  there,  and  we  are  un- 
able to  find  any  satisfactory  proof  that  he  was  asleep  when  such  remark  was 
made  by  his  sister.  He  testified  subsequently  that  he  was  not  asleep  when 
Yoe  was  there.  Besides,  if  the  testimony  of  what  the  sister  said  should  be  ex- 
cluded, it  is  abundantly  proved  by  other  evidence  in  the  case  that  the  dog  had 
been  theretofore  accustomed  to  bite,  worry,  and  frighten  horses.  The  testi- 
mony to  this  effect  is  so  convincing  and  overwhelming  that  a  special  verdict 
to  the  contrary  would  have  been  set  aside  as  against  the  evidence.  We  think 
the  testimony  was  properly  retained.  If  it  was  not,  the  error  is  rendered 
quite  immaterial  by  the  other  proofs  in  the  case. 

3.  Testimony  was  admitted,  against  defendant's  objection,  tending  to  show 
that  about  three  months  after  the  plaintiff  was  injured  the  dog  att<icked  and 
bit  a  horse  of  Mr.  Code,  which  he  was  driving  before  a  buggy,  and  that  Mr. 
€k)de  immediately  informed  the  defendant  of  what  his  dog  had  done.  This 
testimony  goes  to  show  the  vicious  character  of  the  dog,  and  the  defendant's 
knowledge  thereof.  Probably  it  was  inadmissible  and  should  have  been  re- 
jected. But  the  error  is  immaterial  for  the  reason  that  the  vicious  character 
of  the  dog  was  conclusively  proved  by  other  and  competent  testimony,  and  it 
was  not  necessary  to  the  action  to  prove  the  scienter.  The  statute  dispenses 
with  such  proof.  Rev.  St.  483,  §  1620.  Hence  such  error  must  be  disre- 
garded. Section  2829,  liev.  St.  It  was  argued  that  this  testimony  might  have 
en  Jianced  the  damages.  But  that  cannot  be,  because  only  compensatory  dam- 
ages were  allowed  or  given. 

4.  It  appeared  on  the  trial  by  the  testimony,  and  by  the  admission  of  coun- 
sel for  the  plaintiff,  that  one  Williams,  a  neiglibor  of  defendant,  owned  a  dog 
very  similar  in  appearance  to  that  of  defendant.  Williams  resided  a  mile  from 
defendant.  It  is  not  claimed  that  there  is  any  proof  that  the  dog  of  Williams 
was  accustomed  to  go  to  defendant's  place,  or  that  he  was  ever  there.  The 
court  rejected  testimony  offered  for  the  purpose  of  showing  that  the  Williams 
dog  was  also  accustomed  to  attiick,  worry,  and  bite  horses.  Clearly  the  ruling 
was  correct.  The  material  question  was,  did  the  dog  of  defendant  or  the  dog 
of  Williams  do  the  mischief?  The  character  of  the  latter  dog  was  not  in  is- 
sue.   The  offered  testimony,  had  it  been  received,  would  have  raised  a  side 
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issue  which  the  pleadings  did  not  call  upon  the  plaintiff  to  be  prepared  to  liti- 
gate. At  most  it  was  a  mere  malse-weight,  and  we  recall  no  rule  of  evidence 
which  woald  justify  the  admission  of  the  rejected  testimony.  Counsel  in- 
geniously argues  tlmt  the  testimony  should  have  been  received  as  adding  an- 
other point  of  similarity  common  to  the  two  dogs.  But  tliat  seems  scarcely 
necessary  after  the  plaintiff  had  admitted  tliat  "they  are  very  much  alike  in 
form,  shape,  and  general  appearance." 

5.  Mrs.  Yoe,  a  witness  for  plaintiff,  testified  that  she  was  riding  with  Miss 
Down  the  summer  before  plaintiff  was  injured,  and  defendant's  dog  att«icked 
and  friglitened  the  team  they  were  driving.  She  was  allowed  to  testify,  uii.ier 
objection,  to  an  admission  then  made  by  Miss  Down  that  the  dog  liad  the 
bad  habit  of  running  at  horses.  Miss  Down  was  cross-examined  as  to  that 
conversation  and  denied  any  recollection  of  it.  It  is  claimed  that  the  testi- 
mony was  admissible  as  tending  to  impeach  the  credibility  of  Miss  Down. 
We  fail  to  find  any  testimony  given  by  her  as  to  the  habits  and  character  of 
the  dog,  and  are  inclined  to  think  that  when  plaintiff  examined  her  on  that 
subject,  (which  was  entirely  outside  her  testimony  in  chief,)  he  made  her  his 
own  witness  to  that  extent,  and  was  bound  by  her  statement.  But  the  con- 
versation went  only  to  tlie  question  of  the  cliaracter  and  habits  of  the  de- 
fendant's dog,  and  we  have  already  seen  that  he  was  proved  to  be  vicious  or 
miscliievous  beyond  the  power  of  a  jury  to  find  otherwise.  So  the  error  in 
admitting  the  impeaching  testimony  (if  error  it  was)  is  of  no  importance. 

6.  The  circuit  judge  instructed  the  jury  at  considerable  length,  and  gave 
several  instructions  proposed  on  behalf  of  the  phuntiff.  He  refused  to  give 
several  instructions  on  behalf  of  the  defendant  in  the  terms  proposed.  Errors 
are  assigned  upon  such  refusal,  and  upon  some  portions  of  the  general 
charge.    These  will  now  be  considered. 

After  a  careful  examination  of  the  charge  and  instruction  so  given,  and  of 
the  instructions  proposed  on  behalf  of  defendant,  we  think  all  of  the  proposi- 
tions contained  in  the  last-mentioned  instructions  were  substantially  and  suf- 
ficiently given,  except  the  following:  (1)  Proof  that  the  dog  of  defendant 
attacked  horses  in  one  or  two  instances  does  not  prove  a  vicious  habit.  (2) 
Playfully  seizing  the  horse  of  the  defendant,  with  which  the  dog  was  accus- 
tomed to  play,  does  not  amount  to  such  habit.  (3)  The  defendant  is  not  lia- 
ble unless,  before  the  injury,  he  had  notice  of  the  vicious  propensity  of  his 
dog.  The  first  and  second  propositions  are  inapplicable  to  the  case,*  for  the 
uncontradicted  testimony  proves  that  during  the  two  years  before  the  plain- 
tiff was  injured,  the  dog  repeatedly  attacked  and  frightened  horses  which 
were  being  driven  on  the  highways.  The  third  proposition  was  properly  re- 
fused, l)ecause,  as  already  stated,  the  statute  (section  1620)  dispenses  witli  the 
necessity  of  proving  the  scienter.  One  of  the  proposed  instructions  is  that 
the  plaintiff  cannot  recover,  if  his  negligence  contributed  to  produce  the  in- 
jury. This  instruction  was  sufficiently  given  in  the  general  charge.  The 
only  facts  npon  which  it  is  claimed  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  are  these:  The  plaintiff  was  returning  home  from  Palmyra 
when  he  was  injured.  While  there,  he  drank  two  or  more  glasses  of  beer. 
When  the  dog  made  the  attack,  the  horses  attacked  sprang,  and  kicked  over 
the  tongue  of  the  wagon.  The  plaintiff  raised  himself  by  the  reins  to  his 
feet  to  hold  the  horse.  The  horse  again  kicked,  and  threw  the  plaintiff  back 
on  the  seat,  which  tipped  out  of  the  wagon,  throwing  the  plaintiff  to  the 
ground  and  inflicting  the  injuries  complained  of.  The  seat  rested  on  cleats 
placed  there  to  support  it,  but  was  not  fastened  thereto.  If  the  plaintiff  was 
guilty  of  contributory  negligence,  it  consisted  either  (1)  in  being  intoxicated; 
or  (2)  in  rising  to  his  feet  in  his  effort  to  hold  the  horses;  or  (3)  in  using  the 
wagon  without  having  the  seat  fastened  to  the  cleats. 

^o  jury  would  be  justified  in  finding  that  it  was  negligence  for  the  plain- 
tiff to  rise  to  his  feet  when  his  horse  suddenly  kicked  and  became  frightened. 
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Drawing  tightly  upon  the  reins  necessarily  had  a  tendency  to  raise  him  from 
his  seat,  especially  if  his  feet  were  braced  against  anything,  as  they  probably 
were.  Besides,  he  was  acting  In  a  sudden  and  dangerous  emergency,  with- 
out time  for  deliberation,  and  the  natural  impulse  would  be  to  rise,  for  the 
purpose  of  ascertaining  the  cause  and  the  extent  of  the  peril.  Especially 
Avould  this  be  so  in  the  dusk  of  evening.  The  accident  occurred  about  8: 30  p. 
M.  on  the  seventh  of  April.  This  leaves  only  the  alleged  intoxication  of  the 
plaintiff  and  the  want  of  seat  fastenings  upon  which  to  rest  the  claim  of 
contributory  negligence.  The  jury  were  told  that  one  of  the  issues  in  the 
case  was  whether  the  plaintiff  was  injured  while  he  was  "free  from  any  fault 
causing  or  contributing  directly  to  the  injury;"  and  further  that  "if  the  in- 
juries to  plaintiff  were  caused  by  his  intoxication,  or  by  the  loose  manner  in 
which  the  seat  was  placed  upon  the  buggy  in  which  the  plaintiff  was  riding, 
and  not  by  the  defendant's  dog,  the  plaintiff  would  not  be  entitled  to  recover. " 
This  we  think  a  sufficient  statement  of  the  law  concerning  contributory  neg- 
ligence. We  should  hesitate,  however,  to  hold  that  such  negligence  could  be 
predicated  on  the  fact  that  the  seat  was  not  fastened.  We  are  aware  of  no 
rule  of  law  which  requires  each  person  who  rides  in  a  wagon  to  keep  the  seiit 
upon  which  he  sits  securely  fastened  to  the  vehicle,  at  his  peril  of  being 
chargaible  with  negligence.  Indeed,  it  is  quite  doubtful  whether  there  vviis 
sufficient  evidence  tending  to  show  contributory  negligence  on  the  part  of  the 
plaintiff  in  any  particular  to  justify  the  submission  of  that  question  to  the 
jury. 

The  court  also  instructed  the  jury  as  to  the  relative  weight  of  positive  and 
merely  negative  testimony,  upon  which  instruction  error  is  assigned.  The 
instruction  used  need  not  be  here  stated,  because  it  related  solely  to  the  tes- 
timony of  the  character  and  habit  of  the  dog.  which,  as  already  stated,  was 
conclusively  established.  Had  the  court  held  (as  it  might  properly  have  done) 
that  the  dog  was  proved  to  have  the  vicious  or  mischievous  habit  of  biting, 
worrying,  and  frightening  horses,  no  question  of  the  relative  weight  of  pos- 
itive and  negative  testimony  on  that  subject  could  arise.  Hence  the  instruc- 
tion is  unimportant. 

7.  The  last  error  assigned  is  that  the  damages  are  excessive.  It  must  be 
conceded  that  the  jury  awarded  quite  liberal  damages,  yet.  under  well-settled 
rules,  this  court  cannot  disturb  the  verdict.  The  plaintiff's  arm  wtis  broken ; 
there  being  a  transverse  fracture  of  the  radius, — a  simple  fracture  three- 
fourths  of  an  inch  from  the  wrist  joint,  (as  we  understand  the  testimony  of 
the  attending  surgeon.)  The  plaintiff  was  unable  to  work  for  three  months^ 
and  then  only  with  one  hand,  down  to  the  trial,  ten  months  after  the  injury. 
He  could  not  then  shut  his  hand.  He  has  a  wife  and  four  children,  and  is 
about  30  years  of  age.  Before  he  was  hurt  he  was  a  farm  laborer,  and  could 
earn  from  820  to  $2b  per  month  besides  his  board.  At  the  time  of  the  tdal 
he  could  not  perform  many  kinds  of  farm  labor,  and  could  earn  but  little. 

The  testimony  is  sufficient  to  support  a  finding  that  the  injury  will  be  per- 
manent; that  ho  will  never  again  have  the  use  of  his  hand  as  before  the  ac- 
cident. In  such  a  case  this  court  has  held  many  times  that  it  cannot  disturb 
a  verdict  for  excessiveness  of  damages  unless  they  are  so  great  as  to  be  evi- 
dence of  passion,  prejudice,  or  corruption  on  the  part  of  the  jury.  We  have 
no  such  case  here. 

Our  conclusion  is  that  the  record  discloses  no  error  of  which  the  defendant 
can  justly  complain.    The  judgment  of  the  circuit  court  is  affirmed. 
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State  v.  Schwartz. 

Filed  November  3,  1885. 

1.  FoRGEBT— Alteration  of  Note. 

The  alteration  of  a  promissory  note  by  erasing  the  dollar-mark,  and  inserting 
in  lieu  thereof  the  figure  2,  so  that  the  amount  appeared  to  be  25.00,  is  forgery, 

2.  Same— Information — Meaning  of  Figures. 

An  information  charging  the  alteration  in  such  a  case  is  sufficient  without  al- 
leging that  the  figures  25.00  meant  $25. 

3.  Same— Evidence-— Admission  of  Note. 

On  the  trial  of  such  a  case,  the  note  as  altered  is  admissible  in  evidence. 

Reported  from  circuit  court,  Walworth  county. 

The  defendant  was  informed  against  for  the  crime  of  forging  a  promissory 
note,  and  was  tried  therefor,  and  convicted.  The  alleged  forgery  consisted 
in  altering  a  valid  promissory  note.    The  original  note  was  as  follows: 

"Elkhorn,  May  the  28, 1884. 
"For  value  received,  three  months  after  date  I  promise  to  pay  to  Wm. 
Schwartz,  or  order,  $5.00  as  per  deed.  O.  A.  Baggs." 

The  alteration  consisted  in  the  erasure  of  the  $  mark,  and  the  insertion  of 
the  figure  2  in  the  place,  and  the  insertion  at  the  end  of  the  note  of  the  words 
"10  per  cent,  till  paid,"  making  the  note  read  thus: 

"Elkhorn.  May  the  28, 1884. 
"For  value  received,  three  months  after  date  I  promise  to  pay  to  Wm. 
Schwartz,  or  order,  25.00  as  per  deed,  10  per  cent  till  paid. 

"O.  A.  Baggs.'' 

The  court  charged  the  jury  as  follows:  "If  you  find  beyond  a  reasonable  doubt, 
as  I  shall  define  it  to  you,  that  the  defendant  here,  after  the  witness  Baggs  had 
subscribed  his  name  to  the  paper  in  controversy  falsely,  and  without  iiaggs* 
consent,  altered  the  writing  by  eriising  a  part  thereof,  and  inserting  the  figure 
2  therein,  or  by  inserting  the  words  •  ten  per  cent  till  paid ; '  and  if  you  further 
find  that  such  paper,  when  so  altered,  would  be  and  was  likely  to  deceive  and 
mislead  third  persons,  and  be  likely  to  be  bought  and  passed  in  the  ordinary 
course  of  business  as  an  obligation  to  pay  $25  in  money,  and  that  the  defend- 
ant made  such  alteration  or  alterations  with  intent  to  injure  and  defraud  any 
tin  1x1  person, — then  your  verdict  will  be  guilty  of  forgery." 

The  information  contains  no  specific  averment  that  the  forged  instrument 
is  for  the  payment  of  money,  but  a  copy  of  the  instrument  is  set  out  therein. 
The  defendant  moved  in  arrest  of  judgment,  and  thereupon  the  circuit  court 
duly  reported  the  case  pursuant  to  Rev.  St.  1102,  §  4721,  for  the  decision  of 
this  court  the  following  questions  of  law:  '* First.  Was  the  admission  in  evi- 
dence of  the  note  or  writing  alleged  to  have  been  forged,  error?  Second. 
Was  that  part  of  the  charge  of  the  court  to  which  defendant  excepted  errone- 
ous ?  Third.  Did  the  erasure  by  the  defendant  of  the  dollar-mark  ($)  at  the 
left  hand  of  the  figure  5  in  said  paper,  and  the  insertion  of  the  figure  2  with- 
out further  designation  as  to  what  the  figures  25.00  are  intented  to  represent 
than  may  be  legitimately  gathered  from  the  face  of  the  paper,  constitute  the 
crime  of  forgery?  Fourth.  Can  this  conviction  be  sustained  in  tlie  absence 
of  appropriate  allegations  in  the  information  showing  what  the  figures  25.00 
mean  or  are  intended  to  represent?" 

The  Attorney  General,  for  the  State.  A.  T.  Spooner,  for  defendant,  Will- 
iam Schwartz. 

Lyon,  J.  The  jury  found  that  the  defendant  altered  the  note  for  five  dol- 
lars as  charged  in  the  information,  and  that  he  did  so  must  be  regarded  as  a 
v.25x.w.,no.3— 27  ^  . 
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yerity  in  the  case.  If  the  defendant,  when  he  made  such  alteration,  had  in- 
serted in  the  note  the  $  mark,  or  had  written  therein  the  word  "dollars,"  im- 
mediately before  or  after  the  figures  25.00,  the  instrument  would,  if  genuine, 
be  a  promissory  note  for  the  payment  of  $25  in  lawful  money,  and  such  altera- 
tion of  the  original  note  would  have  been  forgery.  This  is  too  plain  to  re- 
quire discussion  or  reference  to  authorities.  In  such  case  all  the  questions 
reported  by  the  circuit  court  would  necessarily  be  resolved  against  the  defend- 
ant. Tlie  controlling  question  is,  therefore,  does  the  forged  Instrument  pur- 
port on  its  face  to  be  a  promise  by  Baggs,  the  maker,  to  pay  the  defendant 
twenty-five  dollars,  although  it  contains  neither  the  9  mark  nor  the  word 
'^dollars  ?''  If  tliis  question  be  answered  in  the  affirmative,  it  is  entirely  clear 
that  such  forged  instrument  was  properly  admitted  in  evidence;  that  there 
was  no  error  in  the  instruction  which  the  court  gave  the  jury;  that  such  al- 
teration constituted  the  crime  of  forgery;  and  that  the  information  is  suffi- 
cient without  an  averment  therein  tliat  the  figures  25.00  meant  twenty- 
five  dollars.  On  principle  and  authority  we  think  the  question  should  be 
answered  affirmatively.  Booth  v.  Wallace,  2  Boot,  247,  was  an  action  on  a 
promissory  note  for  "  thirty-two,  twelve  shillings  and  five  pence."  The  court 
said :  " The  word  *  pounds '  after  the  words  *  thirty-two '  is  necessarily  implied, 
and  the  omission,  it  is  clear,  was  owing  to  the  mistake  of  the  scribe  who 
drew  the  note,  and  the  implication  is  so  clear  and  strong  that  it  is  not  neces- 
sary it  should  be  averred  in  the  declaration  more  fully  than  it  is." 

In  Northrop  v.  Sanborn,  22  Vt.  433,  the  question  arose  on  an  order  re- 
questing the  drawee  to  pay  the  bearer  "37.89,"  without  anything  else  on  the 
face  of  the  order  to  denote  that  dollars  and  cents  were  intended.  The  court 
said.  Judge  Bedfield  delivering  the  opinion:  "We  think  it  not  necessary 
to  say  that  the  order  expressed  for  37.89  is  so  far  unintelligible  that  it  is 
void.  The  law  of  the  United  States  congress  establishing  our  national  cur- 
rency having  declared  that  it  shall  consist  of  the  dollar  as  a  unit,  and  the  dec- 
imal parts  of  the  dollar  as  dimes  and  cents,  it  would  seem  the  necessary  legal 
intendment  that  a  contract  expressed  in  figures  should  be  in  the  currency  of 
the  country.  If  prefixed  by  the  usual  sign,  ($,)  no  one  could  entertain  doubt ; 
and  that  is  nothing  but  a  mark  to  signify  that  the  national  currency  is  in- 
tended. Without  that  we  think  the  legal  intendment  is  the  same."  ifur- 
rUl  v.  Handy,  17  Mo.  406,  was  an  action  on  a  promissory  note  wherein  the 
makers  promised  to  pay  the  payee  "the  sum  of  fifty-two  25-100,  for  value  re- 
ceived. "  The  word  "doUai-s, "  as  well  as  the  "$"  mark,  was  entirely  omitted. 
It  was  held  that  the  note  on  its  face  was  for  $52.25.  Some  stress  was  laid 
upon  the  words  "the  sum"  in  the  instrument;  but  we  think  the  word  "pay" 
is  equally  significant.  Other  cases  to  the  same  effect  are  cited  by  the  attorney 
general,  although  perhaps  they  are  not  so  directly  in  point  as  are  those  above 
referred  to.  The  words  "as  per  deed"  in  the  forged  note  do  not  change  the 
character  of  the  instrument.  These  words  merely  show  that  in  some  deed 
the  maker  of  the  note  had  incurred  the  same  obligation.  The  instrument 
contains  all  the  essential  qualities  of  a  promissory  note,  notwithstanding  the 
reference  therein  to  a  deed. 

We  are  entirely  satisfied  with  the  doctrine  of  the  cases  above  referred  to, 
and  do  not  hesitate  to  adopt  it.  We  hold,  therefore,  that  the  forgjed  instru- 
ment on  its  face  purports  to  be  a  promissory  note  for  the  payment  of  $25, 
and  10  per  cent,  interest  in  money,  and  that  no  averment  in  the  information 
of  any  extrinsic  facts  was  necessary  to  show  that  such  was  its  character  and 
legal  effect.  Numerous  cases  were  cited  in  argument  by  counsel  for  the  de- 
fendant, and  have  been  examined.  They  are  chiefiy  to  the  point,  and  in  illus- 
tration of  it,  that  when  the  operation  of  the  forged  instrument  upon  the 
rights  or  property  of  another  is  not  manifest  or  probable  from  the  face  of  the 
writing,  extrinsic  facts  showing  such  operation  must  be  averred  in  the  in- 
dictment or  information.    We  have  here  no  case  for  the  application  of  that 
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Tule.  It  is  believed  that  none  of  the  last-mentioned  cases  conflict  with  the 
doctrine  of  the  eases  first  above  cited,  on  the  authority  of  which  we  have  de- 
termined the  character  and  legal  effect  of  the  forged  instrument  in  this  case. 
Tiie  first  and  second  questions  reported  by  the  circuit  court  must  be  resolved 
in  the  negative,  and  the  third  and  fourth  questions  in  the  affirmative.  It 
will  be  so  certified  to  that  court. 


KoYBs  f>.  Northwestern  Nat.  Ins.  Go. 

Piled  November  3,  1885. 

Fixx  iNBUBAircK— Loss— Goods  Removkd  fob  Rbpaibs. 

The  owner  of  personal  property  insured  under  a  policy  which  describes  it  as 
*' contained  in  a  frame  dwelling-house/' situated  on  a  certain  street,  may  recover 
for  tlie  loss  of  such  property  when  burned  in  a  store  where  it  was  properly  sent  to 
be  repaired. 

Appeal  from  county  court,  Milwaukee  county. 

The  defendant  issued  to  the  plaintiff  its  policy  of  insurance,  by  which  it  in- 
sured him  against  loss  by  fire  to  the  amount  of  $2,000,  as  follows:  ''On  house- 
hold furniture,  useful  and  ornamental,  beds,  bedding,  linen,  family  wearing 
apparel,  printed  boolcs  and  music,  silver  plate  and  plated  ware,  pictures, 
paintings,  engravings,  and  mirrors  and  their  frames,  at  not  exceeding  actual 
cost,  pianoforte,  and  sewing-machine,  if  any,  fuel  and  family  provisions,  all 
contained  in  the  two-storied  frame  dwelling-house  occupied  by  the  assured, 
and  known  as  302  Farwell  avenue,  Milwaukee,  Wisconsin."  During  the 
term  of  the  policy  the  plaintiff  sent  a  seal-skin  dolman,  which  was  part  of  the 
wearing  apparel  thus  insured,  to  the  store  of  T.  A.  Chapman  &  Co.,  in  the 
city  of  Mifwaukee,  for  repairs.  The  dolman  was  originally  purchased  of  that 
firm,  and  that  was  a  proper  place  to  send  it  for  such  purpose.  When  not  in 
use,  the  usual  place  of  deposit  of  the  dolman  was  in  the  dwelling-house,  302 
Parwell  avenue,  designated  in  the  policy.  On  the  same  day  the  dolman  was 
so  sent  for  repairs,  and  before  it  could  have  been  repaired  in  the  usual  course 
of  business,  the  store  of  Chapman  &  Co..  and  its  contents,  including  the  dol- 
man, were  destroyed  by  fire. 

This  is  an  action  on  the  policy  to  recover  for  such  loss.  On  the  above  facts 
the  county  court  found  as  conclusions  of  law  as  follows:  "First.  That  the 
words  '  contained  in,*  as  used  in  said  policy,  are  to  be  construed  with  refer- 
ence to  the  property  to  which  they  are  to  be  applied, — in  this  case  a  part  of  the 
family  '  wearing  apparel,' — and  mean  that  the  dwelling-house  of  the  plain- 
tiff was  the  usual  place  of  deposit  of  such  wearing  apparel,  when  not  absent 
therefrom  for  temporary  purposes  incidental  to  its  customary  use  and  enjoy- 
ment. Second.  That  the  taking  and  leaving  of  said  dolman  at  the  store  of 
T.  A.  Chapman  &  Co.,  as  above  found,  was  incidental  to  the  ordinary  and 
customary  use  and  enjoyment  of  such  property,  and  the  same  was  not  absent 
from  its  usual  place  of  deposit  in  the  plaintiff's  dwelling-house  an  unreason- 
able length  of  time.  Third.  That  the  plaintiff  is  entitled  to  recover  against 
the  defendant  the  value  of  said  garment  so  destroyed  by  fire,  to-wit:  the  sum 
of  two  hundred  and  fifty  dollars,  with  interest  on  the  same  from  the  twenty- 
fourth  day  of  October,  A.  D.  1884,  and  the  costs  of  this  action."  The  de- 
fendant appeals  from  the  judgment  for  the  plaintiff  entered  pursuant  to  such 
conclusions  of  law. 

Markham  cfe  Noyes,  for  respondent,  George  H.  Noyes.  Jenkins^  Winkler 
<t  Smithy  for  aj)pellant,  Northwestern  Nat.  Ins.  Co. 

Lyon,  J.  The  decision  of  this  case  turns  entirely  upon  the  effect  of  the 
words  "contained  in,"  as  used  in  the  policy  to  specify  the  location  of  the  in- 
sured property.  In  a  policy  upon  personal  property,  which,  from  its  charac- 
ter and  ordinary  use,  is  kept  continuously  in  one  place,  as  a  stock  of  mer- 
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chandise,  machinery  in  a  building,  household  furniture,  or  goods  stored,  the 
rule  undoubtedly  is  that  the  location  of  the  property  designated  in  the  policy  is 
an  essential  element  of  the  risk,  and  usually  a  continuing  warranty.  In  such 
a  case  the  policy  covers  the  goods  only  so  long  as  they  remain  in  the  desig- 
nated place;  and  if  they  are  destroyed  elsewhere,  the  insurer  is  not  liable  for 
the  loss.  It  is  maintained  by  the  plaintiff  that  the  rule  is  not  applicable  to  a 
case  where  the  insured  property  is  of  such  a  character  that  its  temporary  re- 
moval or  absence  from  the  specified  place  is  necessarily  incident  to  its  use  and 
enjoyment,  and  such  use  may  be  presumed  to  have  been  in  contemplation  of 
tho  parties  when  they  made  the  contract  of  insurance.  It  is  also  claimed 
that  in  such  a  case  the  lociition  of  the  property  is  specified  in  the  policy 
merely  to  designate  the  accustomed  place  of  deposit  when  the  property  is  not 
absent  therefrom  in  the  course  of  its  ordinary  use;  and  if  the  property  be 
burned  when  so  absent,  (the  place  of  deposit  remaining  unchanged,)  the  in- 
surer is  liable  for  the  loss.  This  is  such  a  case.  The  dolman  was  a  garment 
for  out-door  wear,  and  necessarily  would  be  chiefly  used  away  from  the  des- 
ignated dwelling-house.  It  w^ould  or  might  be  necessary  from  time  to  time 
to  send  it  to  a  furrier  for  repairs;  and  it  was  liable  to  be  burned  when  so  ab- 
sent from  the  place  of  deposit.  It  must  be  presumed  that  the  parties  entered 
into  the  contract  of  insurance  in  contemplation  of  these  incidents,  for  they 
are  matters  of  common  knowledge. 

Under  these  circumstances,  we  think  the  rule  contended  for  by  the  plain-^ 
tiff  is  eminently  reasonable  and  just  when  applied  to  this  case.  It  is  abun- 
dantly sustained  by  the  adjudication  of  courts  of  higli  authority,  supported  by 
arguments  which  are  entirely  satisfactory  to  us.  We  can  only  refer  briefly 
to  some  of  the  cases.  In  Peterson  v.  Mmissippi  Valley  Ins.  Co,,  24  Iowa, 
494,  the  policy  insured,  with  other  property,  **seven  horses,  *  *  *  situ- 
ated section  22,"  etc.  The  policy  (like  the  one  in  suit)  contained  the  usual 
stipulation  that  if  the  risk  should  be  increased  by  any  means,  without  the  as- 
sent of  tiie  insurer,  the  policy  should  become  void.  The  assured,  a  farmer, 
while  hauling  his  grain  to  market  with  two  of  the  horses,  put  up  for  the  night 
at  a  hotel,  distant  from  section  22.  During  the  night  the  hotel  barn  in  which 
the  horses  were  stabled  was  destroyed  by  tire,  and  one  of  the  insured  horses 
was  burned  to  death.  Held,  that  the  risk  was  not  limited  to  the  use  of  the 
hoi-ses  on  section  22,  but  extended  to  the  usual  and  ordinary  use  of  them  else- 
where, and  that  the  company  Wiis  liable  for  the  loss  of  the  horse.  Mills  v. 
Farmers^  Ins.  Co,,  37  Iowa,  400,  wiis  a  policy  insuring  "live-stock  on  prem- 
ises situated  sec.  7,  76,  27. "  A  horse  owned  by  the  insured,  and  usually  kept 
on  the  designated  premises,  was  killed  by  lightning  at  a  place  six  miles  dis- 
tant from  such  premises,  when  the  owner  was  driving  him  to  mill.  Held, 
that  the  insurer  was  liable.  In  McCluer  v.  Girard  F.  cfe  M.  Ins.  Co.,  4S 
Iowa,  349,  the  policy  covered  a  phaeton  "contained  in  a  frame  barn,"  and 
the  vehicle  was  destroyed  by  fire  while  at  a  carriage  shop  undergoing  repairs, 
and  where  it  was  subject  to  an  increased  risk.  The  insurance  company  was 
held  liable  for  the  loss.  In  LongneMle  v.  Western  Assurance  Co.,  51  Iowa, 
55'j,  S.  C.  2  N.  W.  Hep.  394,  the  policy  covered  "family  wearing  apparel  con- 
tiiined  in  two-story  frame  dwelling  on  lot  6,"  etc.  While  riding  in  a  sleigh 
along  a  street  certain  wearing  apparel  of  the  assured  was  burned.  Held,  the 
loss  was  recoverable  under  the  policy.  In  Everett  v.  Continental  Ins.  Co,^ 
21  Minn.  76,  the  property  insured  was  a  threshing-machine  "stored  in  barn 
on  sec.  36,  T.  23,  K.  28,  owned  and  insured  by  L.  L.  Chaffin."  The  machine 
was  burned  when  standing  in  a  field  on  that  section.  The  company  was  held 
liable.  Judge  Berry,  delivering  the  opinion  of  the  court,  said:  "But  what- 
ever might  have  been  the  purpose  of  the  location  of  the  machine  in  the  ap- 
plication and  policy,  there  is  no  ground  whatever  for  contending  that  it  was, 
in  letter  or  in  spirit,  a  promissory  stipulation  on  the  part  of  the  insured,  or  a 
condition  of  insurance  on  the  part  of  the  insurer,  that  this  location  should 
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remain  unchanged,  or,  if  changed,  that  while  changed  the  insurance  should 
cease  or  be  suspended.  Smith  v.  Mechanics^  <&  Traders^  Ins.  Co.,  32  N.  Y. 
599,  and  cases  cited;  Blood  v.  Howard  Fire  Iris.  Co.,  12  Cush.  472;  Fland. 
Ins.  241,  255,  269,  485.'' 

Holhrook  v.  St,  Paul  F.  <fe  M.  Ins.  Co.,  25  Minn.  229,  is  a  case  in  which 
mules  were  insured  as  being  all  contained  in  a  certain  barn.  For  the  pur- 
pose of  plowing,  and  also  of  repairing  such  barn,  they  were  removed  to  an- 
other barn  on  another  section,  where  the  loss  occurred.  The  company  was 
held  liable  under  the  policy  for  the  loss.  London  <&  Lancashire  Fire  Ins.  Co. 
V.  Graces,  (superior  court  Ky.)  12  Ins.  Law  J.  308,  is  very  closely  in  point. 
Buggies  were  insured  as  "contained  in"  a  certain  livery-stable.  They  were 
l>urned  while  in  a  carriage  factory  for  repairs.  Held,  that  the  absence  of  the 
buggies  from  the  designated  place  of  deposit  for  repairs  was  an  incident  of  their 
<use  and  permitted  by  the  policy,  and  that  the  insurer  was  liable.  There  is  a 
valuable  note  to  this  case  by  the  editor  of  the  Insurance  Law  Journal,  in  which 
many  cases  bearing  upon  this  question  are  cited  and  commented  upon.  The 
same  doctrine  is  recognized  by  the  superior  court  of  Bhode  Island  in  Lyons 
V.  Providence  Washington  Ins.  Co.,  12  Ins.  Law  J.  188;  but  in  that  case  there 
was  a  permanent  removal  of  the  insured  property  from  the  place  designated 
in  the  policy,  and  for  that  reason  the  insurer  was  relieved  from  liability. 

Tlie  question  we  are  considering  is  now  first  presented  to  this  court.  It  is 
doobtless  true  that  there  is  conflict  in  the  cases  in  which  it  has  been  consid- 
<ered.  It  is  our  duty  to  choose  between  these  conflicting  lines  of  adjudication, 
4ind  to  adopt  the  doctrine  which  best  commends  itself  to  our  judgment.  We 
discharge  this  duty  when  we  hold  (as  we  do)  that  the  words  in  the  policy, 
"contained  in  the  two-story  frame  dwelling-house,"  etc.,  when  applied  to  the 
•dglman  in  question,  do  not  constitute  a  continuing  warranty  that  the  same 
shall  always  be  kept  in  such  dwelling,  which  would  relieve  the  insurer  from 
liability  should  it  be  burned  elsewhere;  but  they  are  only  a  warranty  that 
the  place  designated  shall  be  the  usual  place  of  deposit,  when  the  dolman 
should  not  be  in  customary  use  elsewhere,  and  if  burned  when  in  such  use, 
it  is  still  covered  by  the  policy,  and  the  insurer  is  liable.  Also  that  it  w^as  a 
xeiksonable  and  proper  use  of  the  dolman  to  send  it  to  the  furrier  for  repairs, 
and  it  is  immaterial  that  the  risk  of  loss  was  greater  in  the  f  urrier^s  store 
than  in  the  dwelling-house  designated  in  the  policy.  The  learned  county 
judge  so  held,  and  the  judgment  is  in  strict  accord  with  his  conclusions  of 
Jaw.    Judgment  affirmed. 


Flatto  v.  Western  Union  Tel.  Co. 

Filed  November  3,  1885. 

Apfkal  from  Justice  of  the  Peace — Failure  to  Brino  to  Trial  —  Continuance — 
Rev.  St.  Wis.  1878,  g  3766. 

If  the  appellate  court,  at  the  second  term  after  the  justice  makes  return  to  an  ap- 
peal, continues  the  case  for  cause  over  that  term,  the  requirements  of  the  statute  are 
complied  with,  and  the  appeal  saved. 

Appeal  from  county  court,  Milwaukee  county. 

This  appeal  is  from  an  order  of  the  county  court  dismissing  an  appeal  by 
the  phiintiff  from  the  judgment  of  a  justice  of  the  peace,  because  the  same 
was  not  brought  to  a  hearing  before  the  end  of  the  second  term  after  the  re- 
turn of  the  justice  was  filed  in  that  court.  The  appeal  from  the  judgment  of 
the  justice  was  taken  November  12,  1883;  the  return  of  the  justice  thereto 
was  "tiled  November  22d,  and  the  cause  was  noticed  by  the  plaintiff  for  trial 
-at  the  December  term,  1883,  of  the  county  court.  Not  having  been  tried  at 
that  term,  the  plaintiff  again  noticed  it  for  trial  at  the  March  t^rra,  1884. 
Daring  the  said  March  term,  H.  M.  Finch,  Esq.,  one  of  the  attorneys  of  the 
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defendant,  died.  Thereupon  and  because  of  his  death  the  surviving  members 
of  the  firm  of  which  he  was  a  member,  or  one  of  them,  requested  the  plain- 
tiff to  join  them  in  a  stipulation  that  the  cause  be  continued  over  that  term» 
The  plaintiff  signed  the  stipulation,  the  same  was  filed,  and  the  cause  was- 
continued  accordingly.  It  was  not  again  noticed  for  trial.  During  the  De- 
cember term,  1884,  on  motion  of  the  defendant,  the  appeal  was  dismissed  for 
the  reason  above  stated.  Regular  terms  of  the  court  were  held  in  June  and 
September,  1884. 

J,  F.  v.  Platto,  pro  ae.    Finches,  Lynde  <A  Miller,  for  respondent,  W.  U^ 
Tel.  Co. 

Lyon,  J.  Unless  the  plaintiff's  appeal  from  the  judgment  of  the  justice 
was  properly  dismissed  under  section  3766,  Rev.  St.,  the  order  of  dismissal 
must  be  reversed.  That  section  reads  thus:  "If  neither  party  shall  brin^ 
the  appeal  to  a  hearing  in  the  appellate  court  before  the  end  of  the  second 
term  after  filing  the  return  of  the  justice  therein,  such  court  shall  dismiss  the^ 
appeal  unless  it  shall  continue  the  same  by  special  order  for  cause  shown.*' 
What  occurred  at  the  first  term  after  the  justice  filed  his  return  to  the  appeal, 
that  is,  at  the  December  term,  1883,  is  entirely  immaterial.  The  proceed- 
ings in  the  cause  at  the  second  term  thereafter,  to-wit,  the  March  term,  1884» 
are  alone  important.  At  such  March  term  a  stipulation  for  a  continuance 
over  the  term,  signed  by  the  attorneys  for  both  parties,  was  filed.  Thi^of 
itself  was  good  and  sufficient  cause  for  a  continuance  without  reference  to- 
the  reasons  which  prompted  the  attorneys  to  enter  into  the  stipulation.  But 
were  it  necessary  to  look  behind  the  stipulation  for  cause  of  continuance,  we 
find  ample  cause  therefor  in  the  sudden  death  during  the  same  term  of  Mr. 
Finch,  who  seems  to  have  had  charge  of  the  case  for  the  defendant.  The^ 
court  continued  the  case,  therefore,  for  "cause  shown,"  and  the  record  showed 
the  fact  when  the  appeal  was  dismissed.  The  order  for  such  continuance^ 
whether  formally  written  out  in  the  record  or  not,  is  a  "special  order"  within 
the  intent  and  meaning  of  the  statute.  Hence  at  the  March  term,  1884,  the 
court  did  everything  required  by  the  statute  to  save  the  appeal,  and  its  action 
in  the  premises  is  res  adjudicaia  in  the  case.  The  court  could  not  properly 
rule  at  a  subsequent  term  that  cause  was  not  shown  for  a  continuance  over 
the  March  term,  1884;  and  if  another  special  order  to  the  effect  that  cause 
was  shown  was  necessary  to  save  the  appeal,  such  order  should  have  been 
made.  We  think,  however,  that  one  order  in  that  behalf  is  quite  sufficient, 
and  we  hold  that  if  the  appellate  court  at  the  second  term  after  the  justice 
makes  return  to  an  appeal  continues  the  case  for  cause  over  that  term,  the  re- 
quirements of  the  statute  are  complied  with  and  the  appeal  saved.  From 
thenceforth  the  case,  as  regards  laches  of  the  appellant,  stands  on  the  same 
footing  as  one  originally  brought  in  such  appellate  court.  If  an  order  thus 
saving  an  appeal  is  not  made  at  such  second  term,  it  must  be  obtained  at  a 
subsequent  term,  or  the  appeal  will  be  dismissed.  See  Holt  v.  Coleman,  61 
Wis.  422;  S.  C.  21  N.  W.  Rep.  297,  and  cases  cited  in  the  opinion. 

The  order  of  the  county  court  dismissing  the  appeal  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


GoMDOHR  V.  Coleman, 

Filed  November  3,  1886. 

Appeal  frok  Justicb  op  the  Peace— Failure  to  Being  to  Hearing— Rev.  St.  Wis. 
1878,  g  3765. 

Wliere  an  appeal  from  a  justice  of  the  peace  has  not  been  brought  to  a  hearing  in 
the  appellate  court,  before  the  end  of  the  second  term  after  the  filing  of  the  return 
of  the  justice  therein,  because  the  respondent  expressed  an  anxiety  to  settle  the  cause, 
and  talked  to  appellant  about  such  settlement,  it  may,  on  motion  of  respondent,  bo- 
dismissed. 
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Appeal  from  county  court,  Milwaukee  county. 

June  28,  1884,  the  plaintiff  obtained  a  judgment  against  the  defendant  be- 
fore a  justice  of  the  peace.  July  1,  1884,  tlie  defendant  appealed  therefrom 
to  tlie  county  court.  August  22,  1884,  the  appeal  was  noticed  for  trial  at  the 
September  terra  of  that  court,  and  placed  upon  the  calendar  for  trial  at  that 
term,  but  was  continued  at  tlie  request  of  tlie  plaintiff  and  by  the  consent  of 
the  defendant.  Thereafter,  and  about  the  time  for  noticing  the  cause  for 
trial  at  the  December  term  of  said  court,  the  plaintiff  called  upon  the  defend- 
ant and  his  attorneys,  and  expressed  his  anxiety  to  have  the  cause  settled; 
lliJit  the  plaintiff  and  defendant  had  several  interviews  directly  and  indirectly 
in  reference  to  a  settlement,  but  no  settlement  was  ever  consummated.  By 
reason  of  the  plaintiff's  said  conduct  and  anxiety  for  a  settU-ment,  the  cause 
was  not  noticed  for  trial,  nor  put  upon  the  calendar  of  the  December  term  of 
said  court  for  1884,  nor  brought  to  a  hearing  by  either  party  during  that 
term,  nor  during  the  March  term  of  said  court  for  1885.  April  27,  1885,  the 
jjlaintiff  gave  notice  to  tlie  defendant  of  a  motion,  to  be  made  at  the  opening 
of  the  court  May  11,  1885,  or  as  soon  thereafter  as  counsel  could  be  heard, 
upon  an  affidavit  stating  the  facts,  and  upon  the  papers,  records,  and  proceed- 
ings on  lile,  for  an  order  dismissing  the  appeal  in  the  case,  on  the  ground  that 
said  appeal  had  not  been  brought  to  a  hearing  within  the  time  required  by 
law.  June  6.  1885,  the  court  ordered  that  said  appeal  be,  and  the  same  was 
thereby  dismissed  with  costs  against  the  plaintiff,  to  be  taxed.  From  that 
ortler,  and  the  whole  thereof,  the  defendant  brings  this  appeal. 

John  A.  Wall,  for  respondent  Fred.  Comdohr.  E.  P.  Smith  and  N'ath. 
Pereles  &  SortSj  for  appellant,  William  W.  Coleman. 

Cassoday  J.  Neither  party  brought  the  appeal  to  a  hearing  in  the  appellate 
court  b:^fore  the  end  of  the  second  term  after  the  filing  of  the  return  of  the 
justice  tliLTein,  as  required  by  the  statute.  Sections  2847,  3766.  Merely  notic- 
ing the  cause  for  trial  at  the  first  term  after  the  filing  of  the  return  was  not  the 
bringing  of  the  appeal  to  a  hearing  within  the  meaning  of  that  section.  Holt 
V.  Coleman,  61  Wis.  422;  S.  C.  21  N.  W.  Rep.  297.  Nor  was  the  continuing 
of  the  cause  at  that  term  by  consent  of  the  parties  the  bringing  of  the  appeal 
to  a  hearing  within  the  meaning  of  that  section.  Id. ;  Platto  v.  W,  U.  Tel,  Co,y 
ante,  421,  in  which  an  opinion  is  filed  herewith.  The  appeal  was  not  con- 
tinued by  special  order  for  cause  shown  during  the  second  term,  nor  even 
during  the  third  term.  Id.  Xor  Wiis  the  neglect  to  notice  the  cause  for 
trial  at  the  second  term  excused  by  any  proper  showing  within  the  rulings  of 
this  court.  Howe  v.  Elliott,  24  Wis.  677;  Pinger  v.  Vanclick,  36  Wis.  141. 
The  mere  fact  that  the  respondent  in  the  appeal  from  the  justice  expressed 
an  anxiety  to  settle  the  cause,  and  talked  to  the  defendant  about  such  settle- 
ment, was  no  excuse  for  the  appellant's  failure  to  notice  the  cause  for  trial. 
Except  in  the  cases  mentioned,  the  statute  is  peremptory,  and  requires  that 
"such  court  shall  dismiss  the  appeal."  While  such  is  the  statute,  we  have  no 
alternative  but  to  give  it  effect.    The  order  of  the  county  court  is  affirmed. 


ScHOFiELD  and  others  t?.  Claggett  and  others. 

Filed  November  3,  1885. 

Sals-— Action  for  Price — Defense. 

The  finding  of  the  referee  that  the  plaintiff  contracted  to  deliver  only  one  caiw 
load  of  oil  to  defcDdaiit  is  sustained  by  the  evidence. 

Appeal  from  circuit  court,  Winnebago  county. 

Welshrod  &  HarHhaxo,  for  respondents,  W.  C.  Schofield  and  others.    James 
Freeman,  for  appellants,  F.  B.  Claggett  and  others. 
L.YON,  J.     This  appeal  is  by  the  defendants  from  a  judgment  in  favor  of 
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the  plaintiffs.  The  plaintiffs,  who  are  partners,  are  refiners  of  and  dealers 
in  oiU  at  Cleveland,  Ohio.  The  defendants,  who  also  are  partners,  are  drug- 
gists and  dealers  in  oil,  at  Oshkosh,  in  this  state.  In  the  fall  of  1880  the  de- 
fendants ordered  a  quantity  of  oil  of  the  plaintiffs,  who  sent  them  a  car- 
load on  such  order,  which  the  defendants  received  and  paid  for,  less  $124.15. 
There  is  no  controversy  as  to  the  price  and  value  of  the  oil,  but  the  defend- 
ants claim  that  they  ordered  from  the  plaintiffs  two  car-loads,  and  they  kept 
back  the  above  sum  as  damages  for  the  non-delivery  of  another  car-load. 
The  plaintiffs  deny  that  they  agreed  to  send  more  than  one  car-load,  and 
brought  this  suit  to  recover  the  unpaid  balance  of  $124.15.  The  only  ques- 
tion in  controversy  in  the  case  is,  did  the  plaintiffs  agree  to  ship  to  the  de- 
fendants two  car-loads  of  oil  or  but  one?  The  cause  was  tried  by  a  referee, 
who  found  and  reported  that  they  agreed  to  ship  but  one  car-load.  The  court 
confirmed  the  report  of  the  referee,  and  gave  judgment  for  the  plaintiffs  for 
the  sura  claimed. 

The  contract  between  the  parties  is  contained  in  several  letters  and  tele- 
grams which  passed  between  them  concerning  the  sale  and  purchase  of  the 
oil.  These  have  been  examined,  and  we  are  unable  to  find  in  them  any  satis- 
factory proof  that  tlie  plaintiffs  agreed  to  sell  the  defendants  more  than  one 
car-load.  We  are  of  the  opinion,  therefore,  that  the  evidence  supports  the 
finding  of  the  referee  and  the  court,  and  hence  that  the  judgment  is  right. 
The  case  turns  entirely  upon  a  question  of  fact,  and  it  would  be  useless  to 
state  or  discuss  in  this  opinion  the  testimony  bearing  upon  it. 

The  judgment  of  the  circuit  court  is  afSlrmed. 


MUNKWITZ  V.  UHLIG. 
Filed  November  3,  1885. 

1.  Landlord  and  Tibnant—Le.v8b— Breach  of  Covenant  not  to  Sublet  or  Assion. 

Possession  by  a  party  of  a  stock  of  goods  in  a  leased  building,  under  an  arrange- 
ment with  the  tenant  and  such  party  whereby  the  goods  were  purchased  by  hini 
at  a  sheriff's  sale  had  under  an  execution  issued  against  the  tenant,  and  managed 
for  the  tenant's  benefit,  is  not  a  breach  of  a  covenant  in  the  lease  not  to  sublet  or 
assign  such  lease,  or  any  interest  thereunder. 

2.  Judgment— Special  Verdict— Essential  Pacts. 

If  the  jury  fail  in  a  special  verdict  to  find  a  fact  essential  to  uphold  the  Judgment 
recovered,  if  the  undisputed  evidence  proves  such  fact,  the  Judgment  will  not  be 
disturbed  because  of  such  omission. 

Appeal  from  county  court,  Milwaukee  county. 

This  action  was  brought  under  the  statute  (Rev.  St.  858,  §  3358)  before  a 
justice  of  the  peace,  to  obtain  restitution  of  a  certain  store  building  in  the 
city  of  Milwaukee  which  the  plaintiff  had  theretofore  leased  to  the  defend- 
ant. It  is  alleged  that  the  defendant  holds  possession  thereof  contrary  to  a 
covenant  of  the  lease  against  underletting.  Section  3.  Service  of  statutory 
notice  requiring  delivery  of  the  possession  of  the  leiised  premises  is  also  al- 
leged and  admitted.  The  trial  before  the  justice  resulted  in  a  judgment  for 
the  plaintiff,  whereupon  the  defendant  appealed  to  the  county  court.  The 
pleadings  and  uncontradicted  evidence  introduced  on  the  trial  in  the  county 
court  establish  tlie  following  facts:  The  lease  was  executed  May  1, 1883,  for 
a  term  of  three  years,  commencing  on  that  day  at  a  stipulated  yearly  rent  of 
$1,000,  payable  monthly.  The  defendant  and  one  Wilde,  his  partner,  were 
the  original  lessees,  but  Wilde  afterwards  retired  from  the  business  carried 
on  in  the  leased  store,  and  the  plaintiff  consented  thereto  and  accepted  the  de- 
fendant as  sole  lessee.  The  lease  contains  a  covenant  on  the  part  of  the  lessee 
"not  to  assign  or  underlet  the  said  premises,  or  any  part  thereof,  or  otherwise 
part  with  this  indenture,  or  the  premises  hereby  leased,  or  any  part  thereof, 
to  any  person  or  persons  whatever,  without  the  consent  thereto  in  writing  of 
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said  lessor,  his  representatives  or  assigns,  first  had  and  obtained  in  writing 
thereto. "  The  lease  also  contains  a  stipulation  of  forfeiture  if  default  be  made 
by  the  lessees  in  any  of  the  covenants  or  agreements  therein  contained,  and 
giving  the  lessor,  in  case  of  such  default,  the  right  to  re-enter  the  leased  prem- 
ises and  expel  the  lessees  therefrom.  The  action  is  founded  entirely  upon  an 
alleged  breach  of  the  covenant  above  quoted.  It  is  stated  in  the  complaint 
that  after  the  defendant  became  sole  tenant,  he  "remained  in  such  sole  pos- 
session until  on  or  about  the  seventh  day  of  November,  1884,  when,  without 
any  consent  or  permission  of  the  said  Munkwitz,  he,  the  said  Uhlig,  con- 
trary to  the  covenants  and  conditions  of  said  lease,  parted  with  such  sole  pos- 
session and  control  of  said  premises  by  admitting  into  joint  possession  thereof 
with  himself,  and  contrary  to  said  terms,  one  William  Young,  Jr.,  who  now 
holds  possession  and  control  thereof  with  said  Uhlig,  without  any  consent  or 
permission  of  the  said  Munkwitz,  and  contrary  to  the  said  terms  of  said  lease. " 
The  facts  upon  which  the  alleged  breach  of  the  covenant  is  predicated  are 
stated  in  the  opinion. 

The  jury  entered  the  following  special  verdict:  "(1)  Had  the  defendant  suf- 
fered Wm. Young,  Jr.,  to  be  in  possession,  with  the  stock  of  goods  purchased 
by  said  Young,  of  the  premises  described  in  the  lease  for  the  purpose  of  busi- 
ness? Yes.  (2)  Was  he,  said  Young,  so  in  possession  at  the  time  of  the  no- 
tice to  quit?  Yes.  (3)  Was  possession  with  the  consent  of  said  plaintiff? 
Xo.  (4)  Was  William  Young,  Jr.,  in  possession  as  an  assistant  of  Arthur 
Uhlig,  the  defendant?  No.  (5)  Was  Arthur  Uhlig,  the  defendant,  con- 
ducting the  business  at  the  store  in  the  complaint  mentioned  as  Young^s 
agent?  No.  (6)  Was  Arthur  Uhlig,  the  defendant,  conducting  the  busi- 
ness on  the  premises  mentioned  as  the  agent  of  William  Young,  Jr.,  but  ul- 
timately for  his  own  benefit?  No."  The  plaintiff  moved  for  judgment  on 
the  special  verdict,  which  motion  was  denied.  The  defendant  moved  that 
audi  verdict  be  set  aside,  and  for  a  new  trial  or  for  judgment.  The  court, 
tlierefore,  set  Jiside  the  verdict  and  gave  judgment  for  the  defendant,  dismiss- 
ing the  complaint,  with  costs.     The  plaintilf  appeals  from  such  judgment. 

JS.  P.  Smith 'diid  Nath,  Fereles  <&  Sons,  for  appellant,  Charles  J.  Munkwitz. 
Van  Dyke  cfe  Van  Dyke,  for  respondent,  Arthur  Uhlig. 

liYON,  J.  The  material  evidence  in  the  case  is  entirely  uncontradicted. 
It  proves  that  shortly  before  November  7,  1884,  the  sheriff  levied  an  execu- 
tion upon  the  defendant's  stock  of  goods,  and  by  virtue  thereof  duly  sold 
the  same  to  one  Stock.  Immediately  thereafter,  William  Young,  Sr.,  the 
father-in-law  of  the  defendant,  bou<?ht  the  goods  of  Steck,  and  sold  the  same 
to  his  son,  William  Young,  Jr.  The  intervention  of  the  Youngs  was  for  the 
sole  benefit  of  the  defendant,  pursuant  to  some  arrangement  or  understand- 
ing between  them  and  the  defendant  that  the  business  should  be  continued 
and  carried  on  in  the  name  of  Young,  Jr.,  the  defendant  to  receive  a  stated 
sum  per  month  out  of  the  profits  for  his  maintenance,  and  the  balance  of  the 
proceeds  of  the  business  to  be  applied  in  payment  of  the  defendant's  debts. 
The  Youngs  were  to  have  none  of  the  profits  or  proceeds  of  the  business  to 
their  own  use,  and  never  so  received  any  part  thereof.  All  this  was  upon  the 
condition  that  the  defendant  should  conduct  himself  properly,  and  there  is  no 
claim  tliat  he  did  not  do  so.  The  goods  were  not  removed  from  the  store  by 
the  shoriff,  or  either  of  the  purchasers,  and  the  business  was  carried  on  therein 
as  before  the  seizure,  by  p'u-mission  of  the  defendant.  The  defendant  re- 
mained in  thestore  and  conducted  the  business  as  before,  with  the  exception 
that  the  money  received  in  the  business  was  deposited  in  the  name  of  Young, 
Jr.  It  does  not  satisfactorily  appear  that  the  hitter  had  anything  to  with  the 
business  except  to  go  to  the  store  for  a  short  time  daily  and  sign  checks. 
Such  was  the  situation  of  affairs  when  the  statutory  notice  was  served,  No- 
vember 26,  1884.  The  case  is  barren  of  evidence  tending  to  show  that  the 
defendant  ever  formally  assigned,  transferred,  or  disposed  of  his  interest  in 
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the  lease,  or  any  part  thereof,  or  underlet  the  leased  premises,  or  any  part 
tliereof.    Indeed,  it  is  conclusively  proved  that  he  did  not  do  so. 

The  foregoing  are  all  the  material  facts  in  the  case  bearing  upon  the  ques- 
tion whether  there  was  a  breach  of  any  covenant  in  the  lease.  Unless  it 
necessarily  results  from  those  facts  that  the  defendant  has  made  default  in 
some  one  of  liis  covenants  or  agreements  contained  in  the  lease,  there  is  no 
proof  of  any  such  default.  His  covenant  is  tliat  without  the  consent  of  his  land- 
lord he  will  not  assign  or  otherwise  part  with  the  lease,  and  will  not  underlet 
or  part  with  any  portion  of  the  leased  premises.  Certainly  he  has  not  assigned 
or  parted  with  his  lease,  neither  has  he  formally  underlet  the  lesised  premises. 
There  is  no  testimony  tending  to  prove  that  the  defendant  has  done  either  of 
these  acts.  On  the  contrary,  ^as  before  stated,)  it  is  affirmatively  proved  that 
he  htis  not.  Hence,  if  there  nas  been  any  breach  of  covenant,  it  is  because 
the  defendant  has  parted  with  the  leased  premises,  or  some  portion  thereof. 
Hits  he  done  so?  We  fail  to  find  any  testimony  tending  to  show  that  he  has. 
He  was  there  managing  and  controlling  the  business  as  he  had  done  before 
his  stock  was  seized  and  sold,  except  that  his  relatives,  with  his  consent,  had 
placed  restrictions  upon  him,  respecting  the  expenditure  of  money,  the  proceeds 
and  profits  of  the  business.  True,  the  legal  title  to  tlie  goods  was  in  Young, 
Jr.,  but  he  held  the  title  thereto  as  a  sort  of  trust  created  by  Young,  Sr.,  for 
the  sole  benefit  of  the  defendant.  There  is  no  hint  in  the  testimony  of  any 
interference  by  either  of  the  Youngs  with  his  management  of  the  business. 
He  transacted  this  business  in  the  leased  store,  and  at  the  same  time  held  the 
lease  thereof  unassigned  and  unimpaired.  It  seems  clear  that  an  action  for 
a  trespass  to  the  leased  premises  would  necessarily  have  been  brought  in  the 
name  of  the  defendant,  and  that  he  could  at  any  time  have  lawfully  required 
Young,  Jr.,  to  remove  the  goods  from  the  store.  The  rule  that  courts  will 
construe  a  contract  or  other  instrument  strictly  to  prevent  a  forfeiture  need 
not  be  invoked  to  save  this  lease.  On  the  undisputed  evidence  it  must  be 
held  that  the  covenant  under  consideration  has  not  been  broken. 

It  Wiis  maintained  on  behalf  of  the  defendant  that  the  covenant  not  to  as- 
sign the  lease,  or  part  with  the  possession  of  the  leased  premises,  being  a 
mere  negative  covenant,  is  not  within  the  .stipulation  giving  the  lessor  the 
right  of  re-entry  in  case  of  default  in  respect  to  any  of  the  covenants  or  agree- 
ments contained  in  the  lease.  This  proposition  was  argued  with  much  jjbil- 
ity  by  the  respective  counsel.  Having  reached  the  conclusion  that  there  has 
been  no  breach  of  that  covenant,  it  is  unnecessary  to  determine  the  propo- 
sition. 

The  special  verdict  will  now  be  briefly  considered.  The  jury  found  that 
the  defendant,  without  the  consent  of  the  plaintiff,  suffered  William  Young, 
Jr.,  to  be  in  possession,  with  the  stock  of  goods,  of  the  leased  premises  for  the 
purpose  of  business.  This  is  not  an  explicit  finding  that  the  defendant  parted 
Avith  the  possession  of  any  portion  of  the  leased  premises.  It  must  be  construed 
and  understood  with  reference  to  the  undisputed  facts  in  the  case.  So  con- 
strued, the  finding  means  only  that  Young,  Jr.,  had  just  such  possession  of 
the  premises  as  resulted  from  his  interest  in  the  goods  and  business,  and  none 
other.  We  have  already  seen  that  such  interest  did  not  operate  to  divest  the 
defendant  of  his  lease,  or  his  possession  under  it  of  the  whole  or  any  part  of 
the  leased  premises.  Hence  this  is  not  a  suflicient  finding  that  the  defend- 
ant has  broken  any  covenant  or  agreement  contained  in  the  lease.  The  re- 
maining findings  are  to  the  effect  that  Young,  Jr.,  was  not  in  possession  as  an 
assistant  of  the  defendant,  and  that  the  latter  was  not  conducting  the  busi- 
ness as  agent  of  Young,  Jr.,  but  for  his  own  benefit.  It  is  conclusively  proved 
that  the  defendant  was  conducting  the  business  for  his  own  benefit.  Other- 
wise these  findings  are  unobjectionable.  Young,  Jr,,  was  not  the  agent  of 
the  defendant,  and  the  latter  was  not  the  agent  of  Young,  Jr.  The  relation 
between  them  was  more  like  tliat  of  cestui  que  trusU  in  actual  possession  of 
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the  trust  property,  and  trustee.  Such  relation  was  not  hostile  to  any  covenant 
in  the  le^ise. 

It  results  from  this  brief  analysis  of  the  special  verdict  that  the  facts  found 
therein  are  insufficient  to  support  a  judgment  for  the  plaintiff,  unless  the  tirst 
finding  be  construed  to  mean  that  the  defendant  actually  parted  with  the  pos* 
session  of  the  leasnd  premises.  We  have  seen  that  if  so  construed  it  is  un- 
supported by  any  evidence.  The  plaintiff,  therefore,  was  not  entitled  to  judg- 
ment on  the  special  verdict,  and  it  was  not  error  to  set  the  verdict  aside,  al- 
though, had  it  been  allowed  to  stand,  probably  it  would  not  have  been  an  ob- 
stacle to  a  judgment  for  the  defendant.  Had  the  jury  found  the  same  facts 
they  did  find,  and  in  addition  thereto  had  they  found  that  the  defendant  did 
not  assign  or  part  with  his  lease,  and  did  not  underlet  or  otherwise  part  with 
any  portion  of  the  leased  premises,  the  court  would  construe  the  first  finding 
to  mean  only  tliat  Young,  Jr.,  had  such  possession  of  the  leased  premises  as  re- 
sulted from  his  interest  in  the  goods  and  business,  and  none  other.  So  con- 
strued, the  finding  would  not  conflict  with  such  supposed  additional  finding, 
and  juilgment  would  go  for  the  defendant  upon  the  verdict,  without  setting 
swide  any  of  the  findings  therein.  In  Hutchinson  v.  Chicago  &  N.  W.  Ry,  Co.^ 
41  Wis.  541,  the  rule  was  established,  and  has  since  been  adhered  to,  that  if 
the  jury  fail  in  a  special  verdict  to  find  a  fact  essential  to  uphold  the  judg- 
ment recovered,  if  the  undisputed  evidence  proves  such  fact,  the  judgment 
will  not  be  disturbed  because  of  such  omission.  It  is  there  said:  "In  such  a 
case  a  finding  upon  the  issue  is  matter  of  form  rather  than  substance;  for  cer- 
tainly there  can  be  no  substantial  difference  between  directing  the  jury  to 
tind  that  the  title  wtis  in  the  plaintiff,  and  then  giving  judgment  for  him 
founded  on  such  finding,  and  rendering  the  same  judgment  witliout  such  find- 
ing." Weisel  v.  Spmce,  59  Wis.  301;  S.  C.  18  N.  W,  Rep.  165,  and  cases 
there  cited. 

The  evidence  showing  conclusively  that  the  plaintiff  was  not  entitled  to  re- 
cover, and  the  special  verdict  containing  no  finding  of  fact  which- interfered 
with  the  rendition  of  judgment  for  the  defendant,  we  think  the  court  prop- 
erly gave  judgment  in  his  favor.  See  Uammon  v.  Abrams,  53  Wis.  323;  S. 
C.  10  N.  W.  Hep.  479. 

Other  questions  were  argued,  but  those  above  determined  are  conclusive  of 
the  case.    Judgment  affirmed. 


Wheeler  &  Wilson  Manuf'q  Co.  t?  Brown  and  others. 

Filed  November  3,  1886. 

Pbiwcipal  and  Surety— Construction  of  Principal's  Contract. 

Sureties  are  favorites  of  the  law,  and  have  a  right  to  stand  upon  the  strict  termg 
of  their  obli^tion  when  ascertained.  Beyond  burdens  thus  taken  upon  them- 
selves they  are  not  bound. 

Appeal  from  circuit  court,  Winnebago  county. 

C.  W.  Felker,  for  respondent,  Wheeler  &  Wilson  Manuf *g  Co.  Crozier  d^ 
Tyrrell,  for  appellants,  J.  H.  Brown  and  others. 

Taylor,  J.  The  respondent  brought  this  action  to  recover  damages  against 
the  appellant  for  a  breach  of  contract  entered  into  by  the  company  with  ap- 
pellant J.  H.  Brown,  as  principal,  bearing  date  April  22,  1882,  and  the  other 
appellants  as  his  sureties  on  said  contract.  The  action  was  tried  by  a  ref- 
eree, who  found  in  favor  of  the  company.  His  report  was  affirmed  by  the  court, 
and  judgment  was  entered  in  favor  of  the  respondent,  against  all  the  appel- 
lants. The  contract  upon  which  the  action  was  brouglit  is  an  agency  con- 
tract on  the  part  of  the  appellant  J.  H.  Brown.  The  parts  of  the  contract 
which  are  material  in  determining  the  questions  presented  upon  this  appeal 
are  the  following: 
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"QuiNNESEC,  Mich.,  April  22,  1882. 
^'The  Wheeler  <fe  Wilson  Manufacturing  Co.— Gentlemen:  I  will  take 
your  sewing-machines  on  consignment  on  the  following  terms:  Machines  to 
be  sold  in  Menominee  Bange  and  Fitch  Mountain  and  vicinity,  or  in  sach 
other  territory  as  you  may  allow  me  to  sell  in.  Machines  to  be  shipped  from 
Chicago,  Illinois;  freight  from  there  to  be  paid  by  me.  I  expect  orders  to  be 
filled  at  your  option." 

Then  follow  provisions  regulating  the  manner  of  doing  the  business,  prices, 
etc.  The  fourth  provision  is  as  follows:  "Tliis  contract  may  be  determined 
at  any  time,  and  any  stock  on  hand  to  be  subject  to  your  order."  This  prop- 
osition was  signed  by  J.  H.  Brown,  and  immediately  below  his  signature  is 
the  following: 

*'Dear  Sir:    Your  contract  or  proposal  is  accepted. 

"Yours  respectfully,  Wheeler  &  Wilson  Mfg.  Co. 

"By  J.  M.  Beach." 

Then  follows  the  guaranty  signed  by  the  other  appellants  as  follows: 

"For  value  received,  and  in  consideration  of  this  contract,  we  hereby  guar- 
anty to  the  Wheeler  «fc  Wilson  Manufacturing  Company,  its  successors  and  as- 
signs, the  full  and  faithful  performance  of  the  foregoing  con  tract  on  the  part 
of  J.  H.  Brown,  one  of  the  parties  thereto,  and  the  payment  by  the  said  J.  H. 
Brown  of  all  indebtedness  which  may  arise  thereunder  from  the  said  J.  H. 
Brown  to  the  said  company. 

"Witness  our  hands  and  seals  this  twenty-second  day  of  April,  1882. " 

(Signed  and  sealed  by  all  the  appellants.) 

The  evidence  in  the  case  establishes  the  following  facts:  (1)  That  the  ap- 
pellant did  business,  under  the  contract,  in  Michigan,  at  the  places  mentioned 
in  said  contract,  until  the  twenty-eighth  of  November,  1882,  (2)  that  all  in- 
debtedness of  J.  II.  Brown  to  the  company  arising  out  of  the  business  done 
in  Michigan  was  fully  paid  and  discharged  long  before  this  action  was  com- 
menced; (3)  that  on  or  about  the  twenty-eighth  of  November,  1882,  at  the 
request  of  the  company,  J.  H.  Brown  removed  to  Oahkosh,  in  this  stat€,  and 
from  that  date  he  did  business  for  the  company  in  said  city  and  vicinity,  and 
thereafter  did  no  business  for  the  company  in  Michigan  at  any  of  the  places 
particularly  specified  in  said  contract,  or  at  any  other  place  in  said  state;  (4) 
that  when  J.  H.  Brown  removed  his  place  of  business  from  Michigan  to  the 
city  of  Oslikosh,  at  the  request  of  said  company  he  turned  ovei  his  business 
in  Michigan,  and  the  machines  then  on  hand  there,  to  his  brother,  A.  H. 
Brown,  at  Quinnesec;  (5)  that  all  indebtedness  of  J.  H.  Brown  to  the  com- 
pany, for  which  judgment  in  this  action  was  rendered  against  the  appellant"^, 
grew  out  of  transactions  of  J.  H.  Brown  with  the  company  after  his  removal 
to  the  city  of  Oshkosh,  and  on  account  of  machines  and  other  property  deliv- 
ered to  him  at  that  place  after  he  had  left  Michigan  and  turned  over  the  busi- 
ness there  to  his  brother  ixs  requested  by  the  company. 

There  was  another  question  litigated  in  the  case,  upon  which  the  evidence 
was  conflicting,  viz.:  whether  J.  II.  Brown  made  a  new  contract  with  the 
company  on  the  twenty-eighth  of  November,  1882,  differing  materially  from 
the  one  made  April  22,  1882,  and  under  which  the  business  was  done  at  Osh- 
kosh. The  referee  and  court  found  against  the  appellants  upon  that  issue. 
In  view  of  the  construction  we  think  should  be  put  upon  the  contract  of 
April  22,  18S2,  it  becomes  unnecessary  to  examine  the  evidence  critically  for 
the  purpose  of  determining  whether  the  finding  of  the  referee  and  court  upon 
that  issue  is  or  is  not  susfciined  by  the  evidence.  We  think,  however,  the 
evidence  as  to  what  did  in  fact  take  place  between  the  company  and  J.  H. 
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Srown  at  the  time  he  transferred  his  business  from  Michigan  to  the  city  of 
Oshkosh  may  be  considered  in  giving  construction  to  the  contract  of  April 
22,  1882,  upon  which  the  action  is  based. 

The  claim  of  the  company  is  that  the  contract  of  April  22d  covered  the 
business  done  by  J.  H.  Brown  after  the  abandonment  of  the  business  in 
Michigan  and  his  removal  to  Oshkosh,  and  that  the  sureties  on  that  contract 
are  liable  to  m^ike  the  company  good  for  any  indebtedness  of  Brown  to  the 
company  growing  out  of  the  Oshkosh  business,  as  well  as  that  growing  out 
of  the  business  done  in  Michigan.  On  the  other  hand,  the  sureties  claim  that 
when  their  principal,  J.  H.  Brown,  abandoned  the  business  in  Michigan  at 
the  request  of  the  company,  and,  with  its  consent,  turned  over  the  business 
there  to  his  brother  and  removed  to  Oshkosh  and  commenced  a  new  business 
there,  their  liability  upon  the  contract  of  April  22,  1882,  ceased,  and,  as  the 
evidence  shows  there  was  no  indebtedness  of  J.  H.  Brown  to  the  company 
on  account  of  the  business  done  under  the  contract  in  Michigan,  judgment 
should  have  been  rendered  in  their  favor. 

After  a  careful  consideration  of  the  language  of  the  contract  and  what  was 
done  under  it  by  the  principal  J.  H.  Brown,  and  by  the  company  through  its 
agents,  we  are  clearly  of  the  opinion  that  the  sureties  are  not  liable  to  the 
company  foi  any  indebtedness  arising  out  of  the  business  done  by  Brown  at 
Oshkosh.  The  contract  of  April  22d  fixes  a  locality  to  the  business  to  be  done 
by  tlie  agent  Brown,  viz. :  "Menominee  Range.  Fitch  Mountain,  and  vicinity," 
in  Michigan.  Had  there  been  no  other  words  in  the  contract  no  one  would 
contend  that  the  contract  contemplated  that  the  agent  should  do  business  in 
the  city  of  Oshkosh  in  this  state.  Certainly  that  city  cannot  be  said  to  be  in 
the  vicinity  of  the  places  mentioned  in  the  contract.  It  is  claimed,  however^ 
that  the  additional  words  "or  in  such  other  territory  as  you  may  allow  me  to 
.sell  in"  are  general  enough  to  cover  all  business  which  the  company  may 
permit  the  agent  to  transact  for  it  at  any  place,  either  in  or  out  of  the  state 
of  Michigan;  in  fact,  that  they  are  so  general  that  the  sureties  must  be  held 
for  all  business  done  by  the  agent  for  the  company  any  where  and  everywhere,. 
if  done  with  the  consent  of  the  company. 

We  cannot  think  this  is  a  fair  construction  of  the  contract,  or  that  it  was 
so  understood  either  by  the  company  or  the  sureties  of  Brown.  The  sureties 
undoubtedly  signed  the  guaranty  because  they  hatl  some  knowledge  of  the 
business  capacity  of  Brown  and  of  the  amount  of  business  he  would  be  likely 
to  do  in  the  places  specified  in  the  contract;  that  while  he  was  doing  busi- 
ness in  these  places  and  their  vicinity,  he  would  have  his  place  of  business  in 
their  neighborhood,  where  they  would  have  an  opportunity  of  knowing  some- 
thing  as  to  its  extent  and  profitableness,  and  it  is  highly  improbable  that  they 
would  have  become  his  sureties  for  a  business  to  be  transacted  at  a  great  dis- 
tance and  of  which  they  could  know  nothing.  Whatever  effect  the  words  "or 
such  other  territory  as  you  may  allow  me  to  sell  in"  might  have  so  long  as 
the  agent  continued  to  do  business  in  the  territory  mentioned  in  the  con- 
tract, we  think  they  cease  to  have  any  effect  when  the  agent,  with  the  con- 
sent of  the  company,  abandons  that  territory,  and  the  company  puts  another 
agent  in  his  place  to  do  their  business  in  such  territory.  The  proper  con- 
struction of  the  words  mentioned  in  the  connection  in  which  they  are  used,  aa 
applied  to  the  sureties,  is  that  they  guaranty  the  acts  of  the  agent  so  long  as 
he  continues  to  do  business  as  the  'd^ent  of  the  company  in  the  territory  named, 
or  in  its  vicinity,  or  other  territory  in  which  the  agent  may  do  business  du- 
ring the  time  he  continues  to  do  business  in  the  territory  particularly  named 
in  the  contract;  and  that  it  would  be  altogether  too  liberal  a  construction  of 
the  contract  to  hold  the  sureties  liable  upon  their  guaranty,  though  no  busi- 
ness had  ever  been  done  by  the  agent  in  the  territory  named,  or  after  he  ceased 
to  do  business  in  such  territory,  and  another  agent  of  the  company  was  placed 
in  such  territory. 
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If  the  oonstruction  contended  for  by  the  learned  counsel  for  the  eompanj 
is  the  true  construction  of  the  guaranty,  then  the  sureties  would  have  been 
liable  had  the  company  at  once,  after  the  contract  was  signed,  sent  the  agent 
to  New  York,  New  Orleans,  San  Francisco,  or  even  London  or  Paris,  to  do 
business  for  them.  Such  a  result  cannot  fairly  be  said  to  have  been  contem- 
plated by  the  parties  when  the  appellants  signed  the  guaranty.  We  think 
that  under  no  circumstances  can  the  sureties  be  held  after  the  agent  has 
abandoned  business  in  the  territory  particularly  described  in  the  contract, 
especially  when  such  abandonment  is  with  the  consent  and  approval  of  the 
company.  We  think  the  construction  we  have  given  to  tlie  contract  is  the 
one  given  to  it  by  those  who  represented  the  company  when  the  change  to 
Oshkosh  was  contemplated.  J.  M.  Beach,  the  general  agent  of  the  company, 
testified  as  follows:  Qiiestion.  "State  whether  you  ever  authorized  Hail  to 
come  to  Oshkosh  to  make  a  contract  with  Brown  for  Oshkosh  and  vicinity?" 
Answer,  "Yes,  sir;  I  sent  him  here  to  fix  up  and  get  security  on  a  contract 
and  get  one  signed  by  Brown."  Hall,  the  man  referred  to  in  the  testimony 
of  Beach,  says:  "We  had  no  idea  of  letting  Brown  come  here  (meaning  Osh- 
kosh) under  the  old  contract  at  that  time.  I  met  Brown  in  Oshkosh  about 
November  27, 1882.  I  talked  with  him  about  fixing  up  a  new  contract,  and  he 
told  me  he  thought  he  could  get  securities  in  Waupun.  I  filled  out  a  blank, 
and  we  started  for  Waupun  on  the  28th.  We  visited  several  parties,  and  they 
refused,  and  we  then  returned  to  Oshkosh  that  night,  arriving  on  the  morn- 
ing of  the  30th,  I  think."  It  is  true,  this  witness  adds  that  he  told  Brown, 
on  their  return  from  their  ineffectual  search  for  sureties,  "that  he  might 
comedown  to  Oshkosh  on  the  old  contract."  This,  however,  is  denied  by 
Brown;  and  Hall  does  not  testify  that  he  had  authority  from  the  company  to 
make  the  statement  he  did  as  to  the  old  contract,  and  Beach  says,  as  above 
quoted,  that  Hall  was  sent  up  to  get  security  on  a  contract,  not  to  arrange 
for  Brown  to  come  to  Oshkosh  on  the  old  contract. 

This  action  on  the  part  of  those  who  represent  the  company  is  almost  con- 
clusive evidence  that  they  did  not  understand  that  the  sureties  upon  the  orig- 
inal contract  would  remain  liable  to  the  company  after  Brown^s  surrender 
of  that  territory  to  another  agent,  and  taking  an  agency  in  an  entirely  differ- 
ent and  distant  locality.  It  may  be  pertinently  asked  why  the  company  de- 
sired Brown  to  enter  into  a  new  contract  and  give  new  sureties  for  the  busi- 
ness to  be  done  at  Oshkosh,  if  the  company  already  had  a  contract  with  him, 
with  sureties,  to  secure  them  for  the  faithful  performance  of  his  agency  in  the 
new  field  of  labor.  The  apparent  and  logical  interpretation  of  the  acts  of 
the  company  m  that  the  company  did  not  then  construe  the  Michigan  con- 
tract as  covering  the  business  to  be  thereafter  transacted  at  Oshkosh  in  this 
state.  It  is  unnecessary  to  cite  authorities  showing  that  "sureties  are  favor- 
ites of  the  law,  and  have  a  right  to  stand  upon  the  strict  terms  of  their  obli- 
gation when  ascertained.  Beyond  burdens  thus  taken  upon  themselves  they 
are  not  bound."  See  Kimball  v.  Baker,  62  Wis.  626-529;  S.  C.  22  N.  W.  liep. 
730,  and  cases  cited  in  the  opinion. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  enter  judgment  in  favor  of  the  appellants,  but  without 
prejudice  to  the  right  of  the  respondent  to  bring  an  action  against  the  appel- 
lant J.  H.  Brown  for  the  claim  set  out  in  complaint  in  this  action. 
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Passworth  t?.  City  of  Milwaukee. 

Filed  November  3,  1886. 

Municipal  Corpohationb— Liability  for  Injury  Caused  by  Defective  Sidewalk — 

Lot-Own  KB  Making  Coal-Holk  with  Defective  Trap— Milwaukee  Charter. 

Where  the  actual  neglect  of  the  city,  and  not  merely  permitting  the  owner  of 
a  lot  to  maintain  a  dangerous  opening  in  a  sidewalk  intended  and  used  exclusively 
for  the  benefit  of  the  owner,  concurs  in  causing  an  injury  to  a  traveler,  an  action 
for  damages  may  be  brought  in  the  first  instance  against  one  or  both  of  the  wrong- 
doers ;  and  it  is  no  defense  to  an  action  brought  against  either  that  the  wrongful  act 
or  negligence  of  the  other  contributed  to  the  injury. 

Appeal  from  county  court,  Milwaukee  county. 

B.  P.  Smith  and  Nath,  Pereles  &  Sons,  for  respondent,  Lida  Passworth. 
Hohert  Loscombe  and  Joshua  Stark,  for  the  City  of  Milwaukee. 

Taylor,  J.  This  action  was  brought  by  the  respondent  against  the  city 
of  Milwaukee  to  recover  damages  for  an  Injury  sustained  by  her  by  falling 
through  a  sidewalk  in  one  of  the  streets  of  said  city.  It  is  admitted  on  the 
argument  of  the  appeal  in  this  court  that  if  the  city  has  any  defense  to  the 
action  of  the  respondent,  it  is  under  that  part  of  its  answer  which  reads  as 
follows:  "This  defendant  further  alleges  that  the  said  sidewalk  at  the  place 
aforesaid,  in  front  of  the  premises  known  as  No.  131  Third  street,  in  said 
city  of  Milwaukee,  was  constructed  and  maintained  by  the  owners  or  occu- 
pants of  said  premises,  and  that  for  their  own  use  and  convenience,  without 
any  order,  directions,  or  permission  of  the  defendant  or  the  proper  authorities 
of  said  city,  they,  the  said  owners  or  occupants,  made  in  said  sidewalk  an 
opening  near  the  curb  line  thereof,  through  which  coal  and  wood  might  be 
thrown  into  the  cavity  or  space  beneath  said  walk,  for  the  use  of  the  occu- 
pants of  said  premises,  and  covered  such  opening  with  a  trap,  which  was  de- 
signed by  them  to  make  said  sidewalk  complete  and  its  surface  even  over  the 
whole  width  thereof;  and  this  defendant  alleges  that  if  any  injury  or  acci- 
dent occurred  to  the  plaintiif  at  the  time  and  place  stated  in  her  complaint 
by  reason  of  any  defect  of  the  said  sidewalk,  the  same  occurred  at  the  said 
opening  therein  made  by  the  said  owners  or  occupants  of  said  premises,  and 
was  due  solely  to  the  said  opening  for  a  coal-hole  in  said  sidewalk  so  made 
and  maintained  by  said  owners  or  occupants  of  said  premises  as  aforesaid, 
and  to  the  giving  way  and  falling  of  the  said  trap  covering  said  hole,  and  the 
cause  of  such  injury  or  accident  arose  from  and  was  produced  by  the  wrong, 
default,  and  negligence  of  such  owners  or  occupants  in  respect  to  such  coal- 
hole and  the  trap  covering  the  same,  and  not  otherwise,  and  by  law  said  own- 
ers or  occupants  were  and  are  primarily  liable  for  such  injury;  and  this  de- 
fendant alleges,  upon  information  and  belief,  that  no  action  or  legal  remedy 
has  hitherto  been  commenced  or  attempted  by  the  plaintiff  to  collect  her  dam- 
ages for  such  supposed  injury  from  said  owners  or  occupants,  or  any  or  either 
of  them." 

The  claim  of  the  counsel  for  the  appellant  is  that  the  injury  to  the  plain- 
tiff was  caused  by  the  giving  way  of  the  trap  covering  a  hole  in  the  sidewalk, 
made  therein  by  the  owners  of  the  adjoining  lot  for  the  sole  uses  and  pur- 
poses of  such  owners  and  occupants;  that  the  trap  or  covering  of  said  hole 
gave  way  under  the  plaintiff  as  she  was  passing  along  said  sidewalk  and 
caused  the  injury  complained  of,  and  that  such  injury  was  not  by  reason  of 
any  defect  or  insufficiency  of  the  sidewalk  in  any  other  respect;  that  because 
the  injury  to  the  plaintiff  wiis  so  caused,  the  owners  or  occupants  of  said  ad- 
Joining  lot  were  primarily  liable  to  the  plaintiff  for  tlie  injury  done,  and  no 
action  can  be  maintained  against  the  city  to  recover  damages  for  such  injury 
until  an  action  has  first  been  commenced  against  such  owners  or  occupants 
for  her  damages  and  an  attempt  made  to  collect  such  damages  of  them.  This 
defense  is  based  upon  a  provision  in  the  cli.irter  of  the  city  of  Milwaukee 
which  reads  as  follows:    "Whenever  any  injury  shall  happen  to  persons  or 
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property  in  said  city  of  Milwaukee  by  reason  of  any  defect  or  incumbrance 
of  any  street  or  sidewalk,  alley  or  public  ground,  or  from  any  other  cause 
for  which  the  said  city  would  be  liable,  and  such  defect,  incumbrance,  or 
other  cause  of  such  injury  shall  arise  from  or  be  produced  by  the  wrong,  de- 
fault, or  negligence  of  any  person  or  corporation,  such  person  or  corporation 
so  guilty  of  such  wrong,  default,  or  negligence  shall  be  primarily  liable  for 
all  damages  for  such  injury;  and  the  said  city  shall  not  be  liable  therefor 
until  after  all  legal  remedies  shall  have  been  exhausted  to  collect  such  dam- 
ages from  such  person  or  corporation."  This  act  has  been  under  consider- 
ation in  McFarlane  v.  City  of  Milwaukee,  51  Wis.  691;  S.  C.  8  N.  W.  Rep. 
728 ;  HincJis  v.  ISame,  46  Wis.  559;  S.  C.  1 N".  W.  Rep.  230.  This  provision  of 
the  city  charter  was  declared  valid  and  constitutional  by  this  court  in  the 
case  of  Hinclts  v.  Milwaukee,  s-upra,  and  in  that  case  a  construction  was 
given  to  it  defining  and  limiting  its  application.  The  chief  justice  who 
wrote  the  opinion  in  that  case  says:  "The  plaintiff  contends  that  this  sec- 
tion iloes  not  apply  to  a  case  when  the  defect  or  obstruction  in  the  street  is 
produced  by  a  party  constructing  a  sewer  or  making  some  public  improve- 
ment under  a  contract  with  the  city;  but  was  intended  to  include  a  case 
where  the  obstruction  was  placed  in  the  street  by  the  owners  of  adjoining 
lots  while  making  some  improvement  for  their  own  convenience  or  benefit 
with  which  the  city  had  nothing  to  do.  We  are  inclined  to  think  that  this 
construction  of  the  statute  is  the  proper  one,  and  that  it  has  no  application 
to  the  case  stated  in  the  complaint.  True,  the  language  is  quite  broad;  it 
speaks  of  a  defect  or  other  cause  of  injury  produced  by  the  wrong,  default,  or 
negligence  *of  any  person  or  corporation.*  But  tiiese  general  words  must, 
we  think,  be  restricted  to  a  case  where  the  party  causing  the  defect  holds  no 
contract  relation  with  the  city;  as  when  the  owner  or  occupant  of  the  adjoin- 
ing lot  creates  the  nuisance,  as  in  Hundhaiisen  v.  Bond,  36  Wis.  30,  and 
when  the  city  would  otlierwise  be  primarily  liable  to  make  such  compensa- 
tion in  the  absence  of  such  provisions." 

In  McFarlane  v.  Milwaukee,  supra,  it  was  held  that  when  the  owner  of 
an  adjoining  lot  placed  the  dirt  excavated  from  a  cellar  dug  upon  his  lot  In 
the  street,  without  any  authority  from  the  city,  such  dirt  so  placed  being  the 
obstruction  which  caused  the  injury  to  the  plaintiff,  the  case  was  within  the 
statute,  and  no  action  could  be  maintained  against  the  city  without  first 
brinjring  an  action  against  the  owner  of  the  lot,  who  placed  the  dirt  in  the 
street.  In  the  case  of  Amos  v.  City  of  Fond  du  Lac,  46  Wis.  695,  S.  C.  1 
N.  W.  Rep.  346,  under  a  similar  provision  of  the  charter  of  that  city,  it  was 
held  that  the  law  did  not  apply  to  a  case  where  an  injury  resulted  from  a  de- 
fect in  a  sidewalk,  not  arising  out  of  any  particular  or  private  use  of  such 
walk  by  the  adjoining  owner  or  occupant,  although  the  charter  required  the 
adjoining  owner  or  occupant  to  put  the  same  in  repair  when  notified  so  to 
do  by  the  proper  city  authorities,  unless  the  accident  happened  after  a  proper 
notice  to  repair  had  been  given,  and  the  time  for  making  such  repairs  had 
expired  before  the  accident  occurred.  We  think  there  can  be  no  doubt,  either 
ui>on  authority  or  principle,  that  a  person  who  places  an  obstruction  in  a 
street  or  sidewalk,  when  so  placed  for  his  private  purposes  or  convenience,  is 
liable  to  every  person  who  shall,  without  his  own  fault,  be  injured  by  reason 
of  such  obstruction,  notwithstanding  the  city  may  be  liable  for  such  injury 
for  permitting  such  obstruction  to  remain  in  such  street  or  sidewalk.  See 
the  list  of  cases  cited  by  the  learned  counsel  for  the  appellants  in  their  brief 
in  this  case.  Tiiis  question  was  fully  considered  by  this  court  in  President^ 
etc.,  V.  Mann,  59  Wis.  69,  S.  C.  17  N.  W.  Rep.  972,  in  which  most  of  the  cases 
cited  by  tlie  learned  counsel  for  the  appellant  were  referred  to  by  Justice 
Cassoday  in  his  opinion  on  page  72. 

It  must  be  considered  settled  law  that  an  owner  or  occupant  of  a  lot  in  a 
city  who  makes  an  opening  in  a  sidewalk  in  front  of  such  lot  for  his  sole  use 
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and  convenience,  whether  made  with  or  without  the  assent  of  the  city  au- 
thorities, is  under  obligation  to  the  public  as  well  as  to  the  city  to  see  to  it 
that  such  opening  is  kept  securely  covered  or  otherwise  protected,  so  as  to 
prevent  injury  to  travelers  upon  such  sidewalk,  and  that  such  owner  is  lia- 
ble in  damages  to  any  and  all  persons  traveling  such  sidewalk  who  may  re- 
ceive any  injury  by  reason  of  the  neglect  of  such  owner  or  occupant  in  keep- 
ing such  opening  properly  and  securely  covered  or  otherwise  protected.  AV"e 
are  also  of  the  opinion  that  if  the  evidence  in  the  case  at  bar  clearly  estab- 
lished the  fact  that  the  injury  to  the  plaintiff  was  caused  solely  because  the 
owner  or  occupant  of  the  lot  adjoining  the  sidewalk  where  the  accident  hap- 
pened neglected  to  keep  the  trap  or  door  over  the  hole  referred  to  in  such  walk 
in  good  repair  and  safe  condition,  then  such  owner  or  occupant  would  be 
primarily  liable  to  the  party  injured,  and  no  action  could  be  maintained 
against  the  city  by  the  plaintiff  until  an  action  had  been  first  commenced 
against  such  owner  or  occupant,  and  an  attempt  made  to  recover  her  dam- 
ages of  him;  that  such  an  obstruction  or  defect  in  the  sidew^alk  is  a  defect  or 
incumbrance  of  such  sidewalk  within  the  meaning  of  the  provision  of  the 
city  charter,  above  quoted,  as  construed  by  this  court  in  the  cases  above  cited. 
The  learned  counsel  for  the  city,  adopting  this  view  of  the  case,  insists  that 
the  judge  of  the  county  court  erred  in  his  instruction  to  the  jury,  as  well  as 
in  refusing  to  give  the  instruction  asked  by  the  city.  The  first  instruction 
given  to  which  exception  was  taken  we  think  is  good  law,  and  no  error  was 
committed  in  giving  it  to  the  jury. 

If,  by  the  following  part  of  the  second  instruction  excepted  to — viz.:  "If 
such  opening  was  so  made  and  secured  and  brought  down  to  an  equal  sur- 
face with  the  walk,  and  if  the  walk  itself  was  then  safe  and  secure,  and  the 
door  over  the  same  was  so  fastened  and  was  as  firm  as  the  walk,  then  the  city, 
in  the  absence  of  any  corporate  action  opposing  the  building  of  the  same,  or 
any  opposition  thereto,  and  permitting  the  public  to  use  it,  must  be  regarded 
as  ad«)pting  this  trap-door  as  a  part  of  the  walk,  and  was  under  obligation  to 
keep  it,  as  well  as  the  rest  of  the  walk,  in  safe  and  suitable  repair  and  security 
for  public  travel,  and  it  would  be  liable  for  any  damages  resulting  to  a  per- 
son lawfully  walking  over  the  same  from  such  want  of  repairs,"  etc., — it  is 
meant  that  if  the  trap-door  in  the  widk  made  for  the  owner's  use  and  conve- 
nience solely  was  originally  made  safe  and  secure,  there  rested  no  obligation 
or  duty  on  such  owner  or  occupant,  either  towards  the  city  or  the  public,  to 
see  that  thereafter  such  trap-door  was  kept  in  a  safe  and  secure  condition, 
then  such  instruction  was  erroneous,  and  ought  not  to  have  been  given  to  the 
jury,  if  there  was  sufficient  evidence  in. the  case  to  call  for  the  submission  of 
the  question  to  the  jury  whether  the  injury  to  the  plaintiff  was  caused  solely 
by  the  neglect  of  the  owner  or  occupant  of  the  lot  in  keeping  such  trap  over 
the  opening  in  the  walk  in  a  safe  and  secure  condition. 

Whether  the  third  instruction  excepted  to  was  erroneous  depends  upon 
the  evidence  in  the  case,  and  is  correct  if  there  is  not  sufficient  evidence  in 
the  case  to  justify  the  submission  of  the  case  to  the  jury  on  the  theory  that 
the  negligence  of  the  owner  or  occupant  of  the  lot  in  not  keeping  the  trap  in 
repairs  was  the  sole  cause  of  the  injury.  The  fourth,  fifth,  and  sixth  instruc- 
tions are  not  erroneous,  because  there  can  be  no  doubt  of  the  liability  of  the 
city  to  the  plaintiff  if  the  injury  occurred  through  the  neglect  of  the  city  to 
keep  the  sidewalk  generally  in  repair  outside  of  the  trap  or  hole  in  the  walk. 
The  first  and  third  instructions  asked  and  refused  we  think  were  properly 
refused,  as  there  does  not  appear  to  be  any  evidence  in  the  case  showing  that 
the  sidewalk  was  originally  constructed  above  the  surface  of  the  ground  for 
the  convenience  or  use  of  the  occupant  or  owner  of  the  lot.  The  presump- 
tion from  the  evidence  is  that  it  was  so  constructed  to  bring  it  to  the  grade 
established  for  the  walk  at  that  place.  The  second  instruction  asked  should 
have  been  given  if  there  was  sufficient  evidence  in  the  case  to  justify  the 
v.25N.w.,no.8 — 28  ^  . 
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jury  in  finding  that  the  accident  happened  solely  on  account  of  the  want  of 
repair  of  the  trap.  The  fourth  instruction  asked  was  properly  refused  upon 
the  facts  established  in  the  case.  The  instruction  asks  the  court  to  charge 
the  jury  that  it  was  the  absolute  duty  of  the  owner  or  occupant  to  keep  the 
supports  of  the  trap  in  repair.  It  might  not  be  his  duty  to  do  so  when  the 
supports  of  the  trap  were  also  the  supports  of  the  adjoining  sidewalk,  and  it 
appears  from  the  evidence  that  it  was  so  supported  in  this  case. 

After  a  careful  reading  of  the  evidence  in  the  case  we  think  it  clearly  ap- 
pears that  the  accident  happened  by  reason  of  the  want  of  repair  of  the  side- 
walk itself;  at  all  events  that  such  want  of  repair  of  the  sidewalk  contributed 
directly  to  the  accident;  and  if  such  sidewalk  had  been  in  a  reasonably  safe 
condition  the  accident  would  not  have  happened  on  account  of  any  shown  de- 
fect in  the  trap-door,  or  by  reason  of  any  dangerous  position  of  such  door  at 
the  time  of  the  accident.  Under  such  a  state  of  the  proofs  we  think  the  court 
was  justified  in  refusing  to  submit  the  question  to  the  jury  upon  the  theory 
that  the  neglect  of  the  adjoining  owner  or  occupant  to  keep  such  door  in  a 
secure  and  safe  condition  waB  the  sole  cause  of  the  plaintiff's  Injury.  If  such 
neglect  was  not  the  sole  cause  of  the  injury,  then  the  case  does  not  come 
within  the  provisions  of  the  charter  above  quoted,  and  the  action  was  rightly 
brought  against  the  city  in  the  first  instance.  Where  the  actual  neglect  of 
the  city  concurs  with  the  neglect  of  the  owner  or  occupant  in  causing  the  in- 
jury, the  action  may  be  brought  in  the  first  instance  against  one  or  both  of 
the  wrong-doers,  and  it  is  no  defense  to  an  action  brought  against  either  that 
the  wrongful  act  or  negligence  of  the  other  contributed  to  the  injury.  See 
Stetler  v.  Railway  Co,,  46  Wis.  497,  507,  508.  S.  C.  1  N.  W.  liep.  112.  We 
use  the  words  "actual  neglect''  so  as  to  distinguish  it  from  that  neglect  of 
the  city  which  may  be  implied  by  reason  of  its  permitting  the  owner  of  the 
lot  to  maintain  a  dangerous  opening  in  the  walk,  and  for  which  the  city  would 
be  primarily  liable  to  the  party  injured  thereby  were  it  not  for  the  provis- 
ions of  the  charter  above  quoted.  This  Is  in  harmony  with  the  construction 
given  to  this  act  by  this  court  in  McFarlane  v.  Milwaukee^  supra. 

We  think  it  is  very  clear  from  the  whole  evidence  in  the  case  that  the  ac- 
cident would  not  have  happened  if  the  city  had  performed  its  duty  in  keeping 
the  supports  under  the  sidewalk,  at  the  place  where  tlie  trap  was  maintained 
in  the  walk,  in  suitable  repair.  Any  errors  of  the  learned  county  judge  in 
giving  and  refusing  instructions  upon  abstract  principles  of  law  not  applicable 
to  the  facts  which  must  control  the  verdict  could  not  have  prejudiced  the 
city.    The  judgment  of  the  county  court  is  affirmed. 


Webster  v,  Webster. 

Filed  November  3,  1885. 

Husband  aitd  Wipb — Divorce — Property  Awarded  Wife  in  Liku  of  Alimony. 

An  order  awarding  a  wife,  on  grantinj?  a  divorce  becjause  of  t-lie  failure  of  the  hus- 
band to  support  her,  the  liouse  occupied  by  the  parties  as  a  homestead  and  one- 
fourth  of  an  acre  of  laud,  worth  about  ;>l,35b,  held,  not  improper,  and  sustained  on 
appeal  by  the  husband  from  such  order  alone. 

Api)eal  from  county  court,  Winnebago  county. 

Weisbrod  <&  Harshav^  for  respondent,  Sarah  E.  Webster.  Pike  &  Van 
Keuren,  for  appellant,  William  N.  Webster. 

Taylor,  J.  This  is  an  action  brought  on  the  part  of  the  respondent 
against  the  appellant,  demanding  a  judgment  of  divorce  from  the  bonds  of 
matrimony  and  for  alimony,  and  a  partition  of  the  real  estate  owned  by  the 
defendant  in  the  city  of  Oshkosh  between  the  plaintiti  and  the  defendant. 
The  charge  made  against  the  defendant  is  his  failure  to  provide  a  proper  sup- 
port for  the  plaintiff.     The  county  court  found  in  favor  of  the  plaintiff, 
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granted  a  divorce,  and  awarded  to  the  plaintiff  the  house  occupied  by  the  par- 
ties as  a  homestead,  and  one-fourth  of  an  acre  of  laud  in  said  city  upon  which 
such  house  is  situated.  This  house  and  land  is  worth  the  sum  of  about  $1,350, 
and  was  all  the  property  awarded  to  the  plaintiff.  The  evidence  tends  to 
show  that  the  defendant  had  no  other  property  except  three-fourths  of  an 
acre  of  land  in  said  city  of  Oshkosh,  adjoining  the  quarter  acre  set  off  to  the 
plaintiff,  which  was  worth  about  $650.  Tliere  was  also  a  paid-up  life  insur- 
ance policy  for  $1,040  on  the  life  of  the  defendant,  payable  to  the  wife  on  his 
death.  The  defendant  is  about  57  years  old,  and  tbe  wife  is  in  feeble  health. 
It  is  claimed  by  the  appellant  that  the  partition  of  the  property  of  the  hus- 
band between  himself  and  his  divorced  wife  is  unjust  and  inequitable,  and 
that  this  court  ought  to  modify  the  judgment  of  the  county  court  and  make 
it  more  favorable  to  him  in  this  respect.  By  his  not  appealing  from  the  judg- 
ment of  divorce  he  admits  the  justice  thereof,  and  his  violation  of  his  duty  as 
a  husband. 

The  power  of  the  court  to  partition  the  real  property  of  the  husband  in  an 
action  of  divorce,  and  vest  the  title  of  a  part  of  such  real  estate  in  the  di- 
vorced wife  in  lieu  of  giving  her  alimony  proper,  to  be  paid  at  stated  inter- 
vals by  the  husband,  is  not  denied.  This  court  has  frequently  declared  that 
such  power  exists  under  our  laws.  Donovan  v.  Donovan,  20  Wis.  586 ;  Bacon 
v.  Bacon,  43  Wis.  197-202;  Hopkins  v.  Hopkin%  40  Wis.  462;  Williams  v. 
Williams,  36  Wis.  367;  Damon  v.  Damon,  28  Wis.  510-516;  Wilke  v.  Wilke, 
28  Wis.  296-299.  The  judgment,  so  far  as  it  divests  the  title  to  the  real  estate 
of  the  husband  and  vests  it  in  the  wife,  is  final,  and  cannot  be  modified  on 
petition  to  the  court  making  the  same  after  the  expiration  of  the  term  at 
which  the  judgment  was  entered.  See  Bacon  v.  Bacon,  43  Wis.  210 ;  Hopkins 
V.  Hopkins,  supra.  The  order  of  the  county  court  refusing  to  modify  its  - 
original  judgment,  appearing  to  have  been  made  at  a  subsequent  term  of  the 
court,  was  properly  made,  therefore,  without  regard  to  the  merits  of  the  case. 
Upon  the  appeal  from  the  judgment,  the  part  of  the  judgment  divesting  the 
title  of  the  appellant  to  the  homestead  and  vesting  it  in  the  plaintiff  may  be 
reversed  by  this  court,  and  reversed  or  modified,  if  found  unjust  or  inequi- 
table. From  the  record  returned  to  this  court,  it  appears  that  nearly  all  the 
evidence  bearing  upon  this  question,  contained  in  the  bill  of  exceptions,  was 
given  on  the  trial  of  the  action,  and  not  in  support  of  the  petition  for  a  modi- 
fication of  the  judgment.  The  merits  of  the  controversy  are  therefore  before 
this  court,  although  we  may  not  be  at  liberty  to  consider  the  evidence  pro- 
duced in  support  of  the  petition  for  a  modification  of  the  judgment. 

In  the  consideration  of  the  question  presented  by  this  appeal,  it  is  evident 
that  no  general  rules  can  be  adopted  declaring  what  part  or  share  of  the  prop- 
erty of  the  defendant  may  be  set  apart  to  the  wife  in  an  action  for  divorce  in 
lieu  of  alimony  in  a  proper  sense.  A  case  might  occur  where  it  would  be  em- 
inently proper  to  divest  the  title  to  ail  the  reid  estate  of  the  husband  and  vest 
the  same  in  the  wife,  especially  where  the  husband  is  in  fault,  causing  the 
judgment  for  divorce.  The  real  estate  of  the  guilty  husband  may  be  all  his 
visible  property,  and  that  may  be  of  so  little  value  as  to  furnish  a  very  inad- 
equate provision  for  the  divorced  wife,  and  still  she  may  choose  to  take  that 
rather  than  rely  on  an  order  of  the  court  requiring  the  husband  to  pay  alimony. 
The  ability  of  the  husband  to  earn  money  for  his  own  support,  or  for  the  sup- 
port of  his  wife,  may  be  so  limited  that  it  would  be  better  for  both  parties 
that  no  order  for  support  be  made,  and  that  in  lieu  thereof  the  real  property 
be  given  to  the  wife.  Every  case  must  depend  upon  the  peculiar  circumstan- 
ces of  the  parties  and  the  value  of  the  estate  of  the  husband;  and  when  the 
estate  of  the  husband  is  of  small  value,  the  wife  in  feeble  health,  and  he  has 
sufficient  ability  to  earn  his  own  support,  it  does  not  appear  to  us  inequitable 
that  the  homestead  should  be  set  apart  to  her,  even  though  it  be  of  greater 
value  than  the  remainder  of  his  estate.    In  the  case  of  Donovan  v.  Donovan, 
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supra,  all  the  real  estate  of  the  husband  being  a  farm  of  200  acres  of  land  of 
the  value  of  $3,000,  subject  to  a  mortgag<i  of  ^;}00,  together  with  all  the  house- 
hold furniture,  was  set  apart  to  the  wite,  leaving  the  husband  personal  prop- 
erty not  exceeding  the  value  of  $1,000;  and  this  court  say  that  it  appearing 
that  the  husband  was  able  to  earn  his  own  support,  it  was  impossible  for  this 
court  to  say  that  "the  court  did  not  exercise  a  sound  discretion  and  apportion 
the  property,  real  and  personal,  upon  just  and  equitable  principles."  The 
property  awarded  to  the  plaintiff  in  this  case  is  a  very  iniuiequate  provision 
for  her  support  in  her  feeble  state  of  health,  and  had  the  estate  of  her  hus- 
band been  of  greater  value,  undoubtedly  a  much  larger  provision  would  have 
been  made  for  her.  We  think  there  is  nothing  unjust  in  the  award  made  by 
the  county  court,  and  that  the  judgment  and  order  appealed  from  should  be 
ailirnied. 
The  judgment  and  order  of  the  county  court  appealed  from  are  affirmed. 


ZiBLKE  o.  London  Assur.  Corp. 

Filed  November  3,  1885. 

1.  FiRK  Insurance— Ix)ss — Proofs — Wa r vi:u — Evidknce— Pleadixo. 

Evidence  that  the  insured  presented  a  list  of  the  articles  destroyed,  and  the  value 
of  each  article,  to  the  aj^ent  of  the  company,  which  was  examined  by  him  and  re- 
turned without  objection  or  requiring  any  furtlier  i)roor,  and  that  the  agent  at  the 
same  time  compelled  plaintill'to  yuhmit  ])rivately  to  a  full  examinatitm  untier  oath 
as  to  tlie  ])artic"ulars  of  the  loss,  and  red  ;ced  tlio  same  to  writing,  and  expressed 
himself  ?atislied  therewith,  and  carried  the  same  away  and  kept  it  until  the  trial, 
held  admissible,  although  such  facts  were  not  pleaded  as  a  waiver  or  estoppel. 

2.  Same — Mistake  in  Proofs  of  Loss — Evidexoc — Pleadixg. 

In  such  a  case,  evidence  is  admissible  to  sliow  that  in  reducing  the  examination 
of  the  insured  to  writing,  by  mistake  or  fraud  she  Wiis  represented  not  to  be  the 
owner  of  the  i)roi»erty  destroyed,  and  to  correct  such  statement  without  pleading 
the  mistake  or  fraud. 

3.  Same— Declarations  of  Agent. 

The  statements  made  by  the  agent  of  the  insurer  to  the  husband  of  the  insured 
as  to  what  the  company  wouhl  do  in  regard  to  the  loss,  held  admissible  to  show 
that  the  insurer  denied  any  liability  and  refused  to  pay  the  loss,  and  that  the  ne- 
cessity of  formal  proofs  of  loss  was  dispensed  with. 

4.  Same — What  Amounts  to  Waiver  of  Proof  of  1x)ss. 

Presentation  to  the  agent  of  the  insurer  of  a  list  of  the  articles  destroyed,  with  the 
value  of  each,  and  the  examination  antl  retentii)n  thereof  by  the  agent,  followed  by 
an  examination  under  oath  of  the  injured,  taken  in  writing  and  carried  away  as 
satisfactory  by  the  agent,  will  amount  to  a  waiver  of  any  further  proofs  of  loss, 
and  a  waiver  of  any  defects  therein. 

Appeal  from  circuit  court,  Winnebago  county. 

W'eishrod,  Uarsliaw  d-  Nevitt,  for  respondent,  Mathilde  Zielke.  Gary  <& 
Berry,  for  appellant,  London  Assur.  Corp, 

Orton,  J.  The  questions  raised  and  discussed  on  this  appeal  are  mainly  of 
fact  and  incidentally  07ily  of  law. 

1.  The  complaint  alleges  that  the  plaintiff  furnished  to  the  company  due 
proofs  of  loss,  and  he  attemi)ted  to  prove  such  allegation  by  showing  that  the 
plaintiff  presented  in  time  a  long  list  or  schedule  of  the  property  destroyed,  and 
the  value  of  each  article,  to  the  agent  of  the  company,  which  was  examined  by 
lum,  and  returned  without  objection  to  the  form  or  authentication  thereof,  and 
without  requiring  any  other  or  further  proofs,  and  at  the  same  time  said  agent 
compelled  the  plaintiff  to  submit  privately  to  a  full  examination  under  oath  as 
to  the  particulars  of  said  loss,  and  reduced  the  same  to  writing,  and  expressed 
himself  satisfied  therewith,  and  carried  the  same  away,  and  kept  it  until  the 
trial.  The  learned  counsel  of  the  appellant  contends  that  such  evidence  be- 
ing introduced  to  prove  a  waiver  of  any  proofs  of  loss,  and  an  estoppel  of  the 
company  to  claim  the  same,  or  to  insist  upon  the  performance  of  such  condi- 
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tion,  such  waiver  and  estoppel  should  have  been  pleaded.  TVe  do  not  under- 
stand that  such  evidence  tended  merely  to  prove  a  complete  waiver  of  any 
proofs  of  loss,  but  rather  to  prove  the  making  of  the  proofs  of  loss  required  by 
the  policy,  in  such  manner  and  form  as  required  by  the  company  at  the  time, 
as  a  compliance  with  the  condition  of  the  policy  in  that  respect,  and  if  it 
showed  any  waiver,  it  was  as  to  the  mere  form  of  the  written  proofs  and  their 
authentication.  Tlie  long  list  of  the  articles  destroyed,  and  showing  the  value 
of  each,  contained  all  tiie  substance  of  such  a  list  authenticated  and  made  in 
the  form  required  by  the  policy,  and  the  personal  examination  of  the  plaintifC 
on  oath  was  provided  for  by  the  policy*  and  was  required  by  the  company  in 
addition  to  the  proofs  furnished  by  such  list.  The  question  is  not  so  much  of 
a  waiver  of  this  condition  of  the  policy  as  of  a  substantial  compliance  with 
such  condition  to  the  satisfaction  of  the  company.  But  if  this  is  not  the  true 
theory  of  the  legal  effect  of  such  evidence,  the  plaintiff  could  not  anticipate 
that  the  defendant  would  deny  the  allegation  of  the  complaint  that  due  proofs 
of  loss  were  furnished.  In  either  view  the  waiver  or  estoppel  wits  not  re- 
quired to  be  pleaded  by  the  plaintiff.  The  authorities  cited  by  the  learned 
counsel  would  be  iipplicable  to  cases  when  the  cause  of  action  or  defense  de- 
pended mainly  upon  an  estojipel. 

2.  In  reducing  the  examination  of  the  plaintiff  to  writing  by  the  agent  of  the 
company,  she  was  made  to  say  that  she  was  not  the  owner  of  the  personal 
property  destroyed.  On  the  trial  the  plaintiff  demanded  the  production  of 
said  writing,  and  then  offered  to  show  that  such  statement  therein  was  a 
mistake  or  not  true.  It  is  contended  by  the  learned  counsel  that  if  that  pa- 
per was  to  be  attacked  for  fraud,  it  should  have  been  pleaded.  This  question 
was  decided  in  McKesson  v.  Sherman,  51  Wis.  303,  S.  C.  8  N.  W.  liep.  202, 
In  which  it  was  said  that  "no  good  reason  is  perceived  why  any  instrument 
may  not  be  attacked  as  fraudulently  obtained,  even  before  and  in  anticipa- 
tion of  its  introduction  by  the  opposite  party."  In  that  case  the  instrument 
ha<l  been  misread,  when  the  plaintiff  was  unable  to  read,  and  false  statements 
made  therein.  In  this  case  the  plaintiff  had  never  seen  the  writing,  and  did 
not  know  its  contents,  although  it  purported  to  be  her  examination  on  oath, 
and  she  being  a  German  woman,  and  not  understanding  much  English,  when 
the  writing  was  produced  she  found  that  such  statement  therein  was  not 
made  by  her  on  her  oral  examination,  and  she  was  properly  allowed  to  testify 
to  the  facts  in  correction  of  said  writing. 

3  Fred.  Zielke,  the  husband  of  the  plaintiff,  was  employed  by  her  to  settle 
the  loss  for  her  with  one  lott,  the  agent  of  the  company,  and  in  his  interview 
with  lott  for  such  purpose  asked  him  "what  he  was  going  to  do  about  this 
settlement  about  the  fire  business?"  and  he  testified  that  lott  said  in  reply 
that  **he  wouldn't  pay  anything  what  was  lost  at  all;"  that  "this  company 
was  not  liable  to  pay  anything  for  it;"  that  "the  last  answer  he  gave  me  was 
that  they  would  not  pay  anything;  the  reason  was  this  property  was  too 
cheap. "  The  learned  counsel  contends  that  this  testimony  was  not  within 
such  agency  to  settle  the  claim  of  the  plaintiff  with  the  company,  and  there- 
fore inadmissible.  The  husband,  as  the  agent  of  the  plaintiff  for  this  pur- 
pose, certainly  had  a  right  to  ask  the  agent  what  he  would  do  about  such  set- 
tlement; and  if  that  was  within  the  agency,  why  was  not  the  agent's  reply? 
Suppose  the  agent  had  said  in  reply  that  tlie  company  would  pay  some  part 
of  the  claim,  would  not  that  have  been  within  the  agency  to  settlef  And  sup- 
pose, further,  that  the  agent  of  the  plaintiff  said  that  he  accepted  such  prop- 
osition, and  would  take  such  part  payment  in  full  satis  faction  of  the  plaintiff's 
claim,  would  not  she  have  been  bound  by  such  a  settlement?  The  answer  was 
as  much  within  the  agency  as  the  question.  The  bare  statement  of  the  proposi- 
tion is  sufficient.  The  jury  found  on  this  evidence  that  the  company  denied  all 
liability,  and  refused  to  pay  the  plaintiff  the  loss  after  it  had  occurred.  This 
finding,  if  sustained  by  the  evidence,  and  we  think  it  was,  would  dispense 
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with  the  necessity  of  formal  proofs  of  loss.  McBride  v,  Insuranoe  Co.,  30 
Wis.  562;  Parker  v.  IriHiimnce  Co,,  3i  Wis.  363;  Harriman  v.  Queen  Ins, 
Co.,  49  Wis.  71;  S.  C.  5  N.  W.  Rep.  12. 

4.  The  testimony  of  the  plaintiff  that  she  presented  to  the  agent  of  the  com- 
pany, 'ds  proofs  of  loss,  a  list  or  schedule  of  the  property  destroyed  and  show- 
ing its  value,  and  that  he  examined  it  and  miide  no  objection  to  the  form  of 
it  or  its  want  of  other  authentication,  but  soon  thereafter  required  her  to  sub- 
mit to  a  full  examination  under  oath  in  respect  to  such  loss;  that  he  carried 
the  same  away  and  expressed  his  satisfaction  therewith,  and  said  it  was  suf- 
ficient, and  that  nothing  more  would  be  required  of  her, — if  believed  by  the 
jury,  would  have  warranted  a  finding  that  such  proofs  of  loss  were  furnished  as 
called  for  by  the  policy,  with  a  waiver  of  any  further  proofs,  and  this  evidence, 
by  the  decisions  of  this  court,  was  a  waiver  of  any  defects  therein.  KUlips 
V.  Inmrance  Co.,  28  Wis.  472;  O' Conner  v.  Insurance  Co.,  31  Wis.  160;  Bad- 
ger V.  Phcsnix  Ins.  Co.,  49  Wis.  398;  S.  C.  5  1^.  W.  Rep.  848.  There  were 
other  points  taken,  but  not  important,  and  do  not  affect  the  merits  of  the  ac- 
tion or  the  verdict.  There  was  a  conflict  of  evidence  between  the  agents  of 
the  company  and  the  plaintiff  upon  most  all  material  points,  and  the  jury  had 
the  right  to  believe  the  plaintiff,  and,  so  believing,  their  verdict  was  sustained 
by  the  evidence.  We  think  the  charge  of  the  court  was  fair  and  correct,  and 
not  liable  to  the  criticisms  made  upon  it  in  the  appellant's  brief. 

We  can  find  no  error  in  the  record.  The  judgment  of  the  circuit  court  is 
affirmed. 


MuNKWiTz  V.  Chioago,  M.  &  St.  P.  Ry.  Co. 

Filed  November  3,  1885. 

fiAiLBOADB— Damages  fob  Locatiom  of  Road— Estimats  of  Value  Based  oh  Fxttusb 
Contingencies. 

Damages  based  upon  the  value  of  lands  adjoining  a  tract  taken  for  right  of  way 
for  a  railroad,  estimated  upon  the  fact  that  the  crossing  of  such  lands  by  the  rail- 
road would  prevent  tlie  excavation  of  a  caual  the  full  length  of  said  tract,  by  which 
such  lands  could  be  tilled  up  and  made  available  for  business,  (tliesame  being  then 
mostly  under  water,)  and  that  such  canal  could  not  be  so  excavated  without  con- 
nection with  an  extension  of  another  canal  proposed  to  be  built  by  other  parties, 
and  depending  upon  many  uncertain  contingencies,  are  too  remote,  and  cannot  be 
allowed. 

Appeal  from  county  court,  Milwaukee  county. 

E»  P.  Smith  and  N'atfi.  Pereles  &  Sons,  for  respondent,  Charles  J.  Munk- 
witz.     John  W.  Carp,  for  appellant,  Chicugo,  M.  &  St.  P.  Ry.  Co. 

Orton,  J.  This  was  an  appeal  from  the  award  of  commissioners  of  dam- 
ages to  the  plaintiff's  land  by  the  right  of  way  across  it  of  the  defendant's 
railway.  The  jury  found  the  damages  separately  at  S2,000  for  the  land  actu- 
ally taken,  and  $4,000  as  damages  to  the  land  adjoining.  There  was  a  motion 
for  a  new  trial  on  the  ground  that  the  $4,000  damages  was  not  supported  by 
competent  evidence.  It  seems  that  the  witnesses  who  estimated  sucli  damages 
based  their  judgment  almost  entirely  upon  the  fact  that  the  railway  crossing 
said  lands  would  prevent  theexciivation  of  a  canal  the  full  length  of  said  tract, 
by  which  such  adjoining  lands  could  be  filled  up  and  made  available  for  busi- 
ness purposes,  (the  same  being  now  mostly  under  water,)  and  such  can;%l 
cannot  be  so  excavated  witliout  connection  with  an  extension  of  the  South 
Menomonie  canal,  west  of  Muskego  avenue,  and  on  the  soutii  side  of  said 
tract,  which  extension  may  or  may  not  in  the  near  future,  or  ever,  be  made, 
and  which  depends  upon  the  will  and  acts  of  other  persons,  or  the  action  of 
the  public  authorities,  and  is  yet  a  mere  project  or  scheme,  depending  on 
many  uncertjiin  contingencies.  Tt  is  too  clear  for  argument  that  such  dam- 
ages are  too  hypothetical,  conditional  and  contingent  to  be  estimated  with 
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any  certainty  whatever.  Such  damages  by  reason  of  the  railway  may  or  may 
never  exist.  On  tins  theory,  these  adjoining  lands  may  or  mny  never  be  de- 
preciated in  value  by  the  railway.  As  I  understand  the  testimony  of  other 
witnesses  who  estimated  some  damages  to  the  adjoining  lands  by  reason  of 
tlie  railway,  they  did  so  by  considering  them  suitable  for  stock-yards,  after 
they  are  filled  by  means  of  said  canal,  which  ciinnot  be  made  unless  it  can 
have  connection  with  the  Menomonie  canal  so  extended.  Such  damages  are 
in  the  highest  degree  uncertain  jmd  speculative,  and  sanctioned  by  no  authority 
cited  by  the  learned  counsel  of  the  respondent,  or  that  can  be  found.  The 
learned  counsel  on  both  sides  cite  the  same  authorities  to  sustain  their  adverse 
and  opposite  positions  as  to  the  true  ground  of  estimating  damages  in  respect  to 
future  and  expectant  conditions  of  this  kind.  These  authorities  do  not  appear 
to  be  difficult  to  understand.  In  Snyder  v.  Railroad  Co.,  25  Wis.  60,  the  con- 
troversy was  as  to  the  damages  to  the  lands  adjoining  those  actually  taken, 
arising  from  the  inconvenience  and  trouble  of  crossing  the  niilroatl,  in  going 
•from  one  part  of  the  land  to  another,  with  cattle  and  agricultural  implements, 
and  the  danger  to  person  and  property,  and  exposure  to  tires,  frightening 
teams,  etc.  Such  damages  were  liable  to  occur  at  any  time  from  present  con- 
ditions, and  were  said  in  that  case  not  to  be  remote  and  speculative.  In 
Washbui-n  v.  Railroad  Co,,  59  Wis.  379,  S.  C.  18  N.  W.  liep.  431,  the  damages 
were  allowed  to  be  estimated  from  the  present  fitlaptability  of  the  lands  to  uses 
to  which  they  might  be  put  in  tlie  future,  as  that  they  might  be  platted  into 
city  lots.  The  rule  in  Boom  v.  Patterson,  98  U.  S.  410,  is  that  the  jury  might 
estimate  the  value  of  the  land  "for  the  most  advantageous  use  to  which  it 
may  be  applied."  This  rule  limits  the  estimate  to  present  and  certain  adapt- 
ability, independent  of  future  contingencies  and  conditions  uncertain  and 
speculative. 

These  cases  are  especially  relied  upon  to  sanction  the  grounds  of  the  esti- 
mate in  this  case,  which  were  the  building  of  a  canal  on  the  south  side  of  this 
tract  by  other  persons  or  by  the  public  authorities,  some  time  in  the  remote  fu- 
ture, which  mayor  may  not  be  done,  and  the  feasibility  of  excavating  through 
thr-  tract  a  canal  in  connection  with  such  expected  canal  for  the  purpose  of 
tilling  it  up  and  making  it  available  for  business  purposes,  which  would  be 
prevented  or  obstructed  by  the  railroad.  The  cases  are  very  wide  apart. 
The  intervention  of  the  South  Menomonie  canal  is  an  element  and  a  condition 
over  which  the  owner  of  these  lands  has  no  control,  and  it  is  therefore  im- 
possible for  him  to  render  the  same  certain,  either  at  present  or  in  the  future, 
as  a  basis  of  value.  In  Watson  v.  Railway  Go,,  57  Wis.  332,  S.  C.  15  N".  W. 
Rep.  468,  in  commenting  on  the  charge  of  the  court  and  instructions  asked, 
Mr.  Justice  Taylor  uses  the  following  language,  specially  applicable  to  the 
above  testimony:  "The  evidence  of  the  probabilities  of  any  part  of  the  lands 
taken  being  more  valuable  for  the  use  relied  upon  by  the  appellants  were  so 
remote,  and  depended  so  much  upon  matters  resting  in  the  volition  of  persons 
over  whom  the  appf^llants  had  no  oontrol,  we  think  the  court  did  its  entire  duty 
when  it  permitted  the  appellants  to  present  their  theory  of  the  evidence  and 
argue  it  by  counsel  to  the  jury  without  making  it  a  matter  of  special  com- 
ment in  his  charge."  The  following  charge  Wiis  specially  approved:  "What 
was  the  fair  market  value  of  the  land  at  that  time  for  any  purpose  for  which 
it  might  be  reasonably  used  in  the  immediate  future?  Not  what  would  lots 
sell  for  in  the  distant  future  if  a  street  were  opened  and  lots  offered  for  sale," 
etc.  This  same  limitation  of  the  conditions  of  the  land  is  made  in  many  earlier 
cases  in  this  court.  In  Welch  v.  Railway  Co.,  27  Wis.  108,  Chief  Justice 
Dixon  said  in  his  opinion:  "And  while  speculative  damages  cannot  be  al- 
lowed, yet  aetual  damages,  its  value  to  the  owner,  his  use  being  considered, 
must  always  be.  And  in  such  case  it  will  not  do  to  say  if  the  land  was  sepa- 
rately owned,  or  separately  used  or  intended  for  some  other  purpose,  or  be- 
longed to  some  one  else,  and  therefore  no  more  can  be  recovered.     The  actual 
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use  and  intention  of  the  proprietor,  together  with  all  surrounding  circum- 
stances, must  be  considered."  See,  a\so, Drioer  v.  Railroad  Co.,  32  Wis.  569; 
Plnkham  v.  Chehmford,  109  Mass.  225;  Fairbanks  v.  Fitchburgf  110  Mass. 
224;  Powei's  v.  Railway  Co.,  38  Ohio  St.  429. 

But  it  is  needless  to  cite  other  authorities,  as  all  seem  to  agree  that  such 
damages  are  too  remote  and  speculative  to  be  estimated  in  such  a  case.  The 
learned  counsel  of  the  respondent  contends  that  as  the  jury  were  allowed  to 
view  the  premises  tlieir  estimate  cannot  be  reviewed.  The  view  of  the  prem- 
ises by  the  jury  is  for  the  purpose  of  iissisting  them  in  weighing  and  applying 
the  evidence,  and  notwitlistanding  their  view  their  estimate  must  be  sup- 
ported by  the  evidence  in  tlie  case.  Neilson  v.  Railway  Co.,  58  Wis.  523;  S. 
C.  17  N.  W.  Rep.  310;  Washburn  v.  Railroad  Co.,  supra.  It  is  clear  that 
the  damages  to  the  land  contiguous  to  that  actually  taken,  by  reason  of  the 
railway,  were  estimated  by  the  witnesses  at  $4,000,  in  view  of  such  uncertain 
contingencies  as  were  not  proper  to  be  considered  for  such  purpose,  and  that 
the  verdict  and  judgment  to  that  extent  rested  upon  such  improper  evidence,* 
and  are  therefore  erroneous.  It  is  assigned  as  error  by  the  appellant  to  have 
asked  the  witness  Dohlman,  who  was  one  of  the  commissioners,  what  was  the 
amount  of  the  award.  That  would  have  been  error  if  the  witness  had  been 
so  asked  merely  to  affect  his  own  estimate  of  the  damages,  for  the  award  has 
nothing  to  do  with  the  case  on  trial,  and  the  appeal  opened  the  whole  case  for 
new  evidence.  Wooster  v.  Railroad  Co.,  57  Wis.  311;  S.  C.  15  N.  W.  Rep. 
401.  But  the  witness  had  given  an  opinion  adverse  to  the  award,  and  he  was 
being  cross-examined,  and  it  miglit  have  been  proper  to  call  his  attention  to 
his  award  for  the  purpose  of  affecting  the  weight  of  his  testimony  if  he  had 
joined  in  the  award.  In  that  view  we  could  scarcely  say  that  it  was  improper 
and  erroneous.  But  as  he  had  not  joined  in  the  award  the  question  was  im- 
proper. 

The  motion  for  a  new  trial  should  have  been  granted.    The  judgment  of 
the  county  court  is  reversed,  and  the  cause  remanded  for  a  new  triaL 


EiLERS  V,  Wood  and  another. 
Filed  November  3,  1885. 

JUSTICB  OF  THE  Pk ACE  —  REVERSAL    OF  JUDGMENT  — OrDER  TO    REFUND    Mo^'EY  PaI1>— 

W I  SCO  N  SI  N  Statute. 

Wlicre  an  order  is  made  by  a  justice  of  the  peace  that  a  garnishee  pay  into  court 
for  the  benefit  of  plaintiff  the  amount  of  a  jud>?inent  rendered  in  the  suit  against  the 
principal  defendant,  it  is  not  a  judgment ;  and  when,  on  appeal  to  tlie  county  court 
under  Laws  1883,  c.  24,  such  order  is  reversed,  the  money  yiaid  bv  the  garnishee  on 
rendition  of  judj^ment  against  him  by  the  justice  cannot,  un«ter  Rev.  St.  1878,  J 
3782,  be  ordered  by  the  county  court  to  be  refunded  by  the  plaintiff.  Taylor,  J., 
dissenting. 

Appeal  from  county  court,  Milwaukee  county. 

S,  \V.  Granger,  for  appellant,  Frederick  Eilers.  Howard  Van  Wick,  for 
raspondents,  Joseph  Wood  and  another. 

Okton,  J.  The  records  show  that  jud<?ment  had  been  rendered  by  the  jus- 
tice in  the  action  in  favor  of  the  appellant,  as  plaintilT,  against  S.  D.  Johnson, 
defendant,  and  execution  issued  thereon,  and  tlie  respondents  had  been  sum- 
moned a.s  garnishees  and  had  made  answer,  by  which  tlie  justice  found  that 
they  were  indebted  to  the  defendant  in  the  sum  of  $G1.60.  Thereupon  the 
justice,  in  accordance  with  section  3726,  Rev.  St.,  Jis  amended  by  chapter  24, 
Laws  1883,  made  an  order  thfit  the  respondents,  as  such  garnishees,  pay  into 
the  court  for  the  benefit  of  the  plaintiff,  within  10  days,  said  sura  of  361.60, 
so  found  due  the  defendant  in  the  execution,  or  in  default  thereof  judgment 
would  be  rendered  against  them.     According  to  said  amendment  an  appeal 
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was  allowed  from  such  order  "as  from  a  judgment,**  and  the  respondents,  be- 
fore said  10  days  expired,  took  such  appe^il  to  the  county  court,  and  gave  the 
undertaking  provided  for  in  case  of  an  appeal  from  a  judgment  of  a  justice, 
which  had  the  effect  to  stay  the  issuing  of  an  execution  on  the  same.  Sections 
3756,  3757.  After  the  expiration  of  said  10  days  the  justice  rendered  judg- 
ment for  said  $61.60  against  said  respondents,  and  issued  an  execution  upon 
the  same,  and  the  respondents  paid  said  judgment  under  protest.  The  appeal 
was  afterwards  heard  in  the  county  court,  and  the  said  order  of  the  justice 
was  reversed,  and  judgment  rendered  against  the  respondents  for  only  817.50 
and  costs.  Thereupon  the  county  court,  on  the  motion  of  the  respondents, 
made  an  order  requiring  the  plaintiff  to  pay  to  the  said  respondents  tlie  sum 
of  $43,  the  amount  so  paid  on  said  execution  and  judgment  pf  the  justice,  in 
excess  of  said  $17.50,  interest  and  costs  of  the  judgment  of  the  county  court. 
This  appeal  is  taken  from  said  order.  The  amendment  to  the  Revised  Statutes 
allowing  an  appeal  from  such  an  order  of  the  justice  omitted  to  provide  for 
staying  further  proceedings  before  him,  and  he  proceeded  to  render  the  judg- 
ment as  he  supposed  the  statute  required. 

There  seem  to  be  omissions  in  the  amendment  of  important  provisions 
which  would  prevent  such  a  medley  of  incongruities  as  appears  in  this  rec- 
ord. Whether  the  justice  had  authority  to  render  said  judgment,  or  whether 
the  same  is  void  or  merely  erroneous,  are  questions  not  necessary  to  decide  on 
this  appeal.  But  it  is  clear  that  said  order  of  the  justice  is  pot  ix  judgment, 
for  the  justice  is  required  to  render  judgment  thereon  after  the  expiration  of 
said  10  days,  unless  the  same  is  complied  with.  And  it  is  equally  clear  that 
the  judgment  on  which  the  $61.60  was  paid  was  not  appealed  from,  and  has 
never  been  reversed,  lessened,  modified,  or  changed  in  any  respect,  but  it  re- 
mains on  the  docket  of  the  justice  satisfied  by  such  payment.  The  statute 
wnder  which  the  order  appealed  from  was  made  is  as  follows:  "If  any  jus- 
tice's judgment,  or  any  part  thereof,  be  collected,  and  the  judgment  be  after- 
wards reversed,  the  appellate  court  shall  order  the  amount  collected  to  be  re- 
stored, with  interest  from  the  time  of  the  collection.  Such  order  may  be 
obtained  upon  proof  of  the  facts,  upou  notice  and  motion,  and  may  be  en- 
forced as  a  judgment."  Section  3732,  Rev.  St.  This  statute  authorizes  a 
special  proceeding  to  enforce,  in  a  summary  manner,  the  restoration  of  money 
coUectetl  on  a  judgment  of  a  justice,  which  was  afterwards  reversed  on  ap- 
peal, by  an  order  on  motion,  which  may  be  enforced  as  a  judgment.  The 
<?onimon-law  remedy  in  such  a  case  was  by  action.  The  statute  should  there- 
fore have  a  strict  construction,  and  should  not  be  made  to  embrace  cases  not 
within  its  provisions.  This  case  is  not  within  its  provisions,  (1)  because  no 
Judgment  of  a  justice  has  been  collected ;  (2)  no  judgment  hfis  been  reversed; 
{3)  the  judp;ment  actually  collected  has  never  been  appealed  or  reversed;  (4) 
an  order  of  the  justice  only  was  reversed;  (5)  the  money  was  not  collected 
on  the  order,  nor  wiis  the  order  complied  with  by  payment.  The  statute  has 
no  application  to  such  a  case.  Whether  the  statute  has  application  to  any 
case  where  there  has  not  been  a  complete  and  full  reversal  of  a  justice's  judg- 
ment, or  where  there  has  been  a  trial  on  the  merits  on  appeal  and  the  jus- 
tice's judgment  has  been  reduced  in  amount,  or  judgment  rendered  for  the 
defendant,  we  do  not  decide  in  this  case. 

The  order  of  the  county  court  is  reversed. 

Taylob,  J.,  dissents. 
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GeLZENLEUOHTER  V,  NiEMETEB 

Filed  November  3,  1885. 

Faub  Imprisonmeniv-Participation  in  Abrkst  under  Void  Wabsabt. 

A  warrant  absolutely  void  on  ita  face,  in  an  action  of  false  imprisonment,  can  af- 
ford no  protection  to  one  participating  in  making  an  arrest  under  it. 

Appeal  from  circuit  court,  Columbia  county. 

The  complaint  alleges  in  effect  that  Xovember  13,  1883,  the  defendant,  at 
Columbus,  Columbia  county,  maliciously,  and  with  force  and  arms,  assaulted 
the  plaintiff,  and,  with  intent  to  injure  him,  directed,  caused,  and  procured 
him  to  be  forcibly,  and  against  his  will,  arrested,  imprisoned,  and  restrained 
of  his  liberty  for  the  space  of  six  hours,  without  any  reasonable  or  probable 
cause  whatever,  and  without  any  right  or  authority  so  to  do,  to  his  damage, 
etc.  The  answer  justified  the  arrest  and  imprisonment  as  being  duly  and 
lawfully  made  by  the  deputy  sheriff  of  that  county,  under  and  by  virtue  of  a 
criminal  warrant  duly  and  lawfully  issued  by  a  justice  of  the  peace  of  that 
county,  the  body  of  which  warrant  is  as  follows:  "Whereas,  Hy.  W. Nie- 
meyer  has  this  day  made  complaint,  on  oath,  in  writing,  to  the  undersigned, 
a  justice  of  the  peace  for  said  county,  that  John  Gelzenleuchter  did,  on  the 
ninth  day  of  November,  A.  D.  1883,  at  the  city  of  Columbus,  in  said  county, 
unlawfully  and  maliciously  use  in  reference  to  this  complainant,  and  in  the 
presence  of  John  A.  Kitzerow,  abusive  language,  by  calling  the  complainant 
*a  swindler,'  which  language  naturally  tended  to  provoke  a  breach  of  the 
peace,  against  the  peace  and  dignity  of  the  state  of  Wisconsin,  and  prays  that 
the  said  John  Gelzenleuchter  may  be  arrested  and  dealt  with  according  to 
law.  Now,  therefore,  you  are  hereby  commanded  forthwith  to  apprehend  the 
said  John  Gelzenleuchter  and  bring  him  before  me,  to  be  dealt  with  according 
to  law.  Given  under  my  hand  at  Columbus  this  ninth  day  of  November, 
1883. "  That  the  plaintiff,  on  being  brought  before  the  justice,  pleaded  to  the 
charge,  procured  an  ^idjournment,  and  was  released  on  his  own  recognizance; 
and  on  the  adjourned  day  tried  and  found  not  guilty.  On  the  trial  of  this  ac- 
tion the  plaintiff  put  in  evidence  to  the  effect  that  the  complaint  upon  which 
the  criminal  warrant  was  issued,  and  therein  mentioned,  was  made,  signed, 
and  sworn  to  by  the  defendant  in  this  action,  November  9,  1883;  that  said 
complaint  was  then  filed  with  and  by  the  justice,  who  thereupon  issued  the 
criminal  warrant  mentioned,  reciting  substantially  all  that  is  contained  in  the 
complaint,  and  delivered  it  to  the  defendant;  that  the  defendant's  attorney 
delivered  the  criminal  warrant  to  the  deputy-sheriff,  who  arrested  the  plain- 
tiff thereon,  as  stated,  and  kept  him  under  arrest  thereon  for  about  three 
hours;  that  on  the  day  the  defendant  made  the  complaint  for  the  criminal 
warrant  before  the  justice,  he  violently,  and  without  any  cause  or  provoca- 
tion, assaulted,  struck,  kicked,  and  greatly  injured  the  plaintiff.  At  the 
close  of  the  plaintiff's  testimony  the  court  granted  a  nonsuit  and  dismissed 
the  action,  and  from  the  judgment  entered  thereon  the  plaintiff  brings  this 
appeal. 

/.  J.  Sutton,  for  appellant,  John  Gelzenleuchter.  &.  W,  Stevens  and  P.  fl^. 
Stroud,  for  respondent,  Henry  W.  Niemeyer. 

Cassoday,  J.  The  attempt  was  made,  as  it  is  claimed,  to  prosecute  the 
plaintiff  for  the  violation  of  section  4398,  Uev.  St.  It  is  not  claimed  that  the 
plea  of  not  guilty  and  adjournment  before  the  justice  was  any  waiver  of  the 
question  of  jurisdiction.  It  cleiiriv  was  not  within  the  rule  stated  in  Stewr 
V.  State,  59  Wis.  472;  S.  C.  18  N.  W.  liep.  433.  The  learned  counsel  for  the 
defendant  frankly  concedes  that  the  complaint  made  by  the  defendant  before 
the  justice  charges  no  offense  whatever,  and  that  the  warrant  issued  thereon, 
reciting  the  complaint,  charges  no  offense  whatever;  and  hence  tlmt  the 
warrant  is  absolutely  void  upon  its  face, — especially  within  the  rule  announced 
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hy  this  court  in  Steuer  v.  State,  supra.  With  equal  frankness  the  same  coun- 
sel also  concedes  that  the  evidence  in  the  record  tends  to  show  that  the  de- 
fendant maliciously  made  the  complaint,  and  that  he  received  the  warrant 
from  the  justice,  delivered  it  to  his  attorney,  who  delivered  it  to  the  oflScer  for 
the  purpose  of  having  the  plaintiff  arrested  thereon;  and  tliat  the  plaintiff 
was  arrested  and  imprisoned  thereon  for  the  space  of  three  hours.  The  coun- 
sel for  the  defendant  also  concetles  that  had  the  defendant  caused  the  plain- 
tiff to  be  arrested  upon  a  void  process  in  a  civil  action,  then  he  would  have 
been  liable  therefor  in  an  action  for  false  imprisonment,  as  this  clearly  is, 
even  though  he  acted  in  good  faith.  But  counsel  ingeniously  contends  that 
"an  action  for  false  imprisonment  cannot  be  maintained  against  a  party  who 
makes,  or  attempts  to  make,  a  criminal  complaint  to  a  magistrate,  upon  which 
the  magistirate  causes  an  arrest  for  issuing  his  warrant,  whether  the  facts 
stated  constitute  an  offense  or  not."  In  support  of  this  contention  be  cites 
several  authorities,  English  and  American. 

A  careful  reading  of  these  cases  discloses  the  fact  that  they  are  all  distin- 
guishable. In  JBeaty  v.  Perkins,  6  Wend.  382,  both  the  warrant  and  the 
complaint  upon  which  it  was  issued  seemed  to  have  charged  an  offense,  and 
of  course  it  was  held  that  the  party  making  the  complaint  was  not  liable  in 
trespiiss.  In  Stetoart  v.  Hawley,  21  Wend.  552,  the  constable  who  made  the 
arrest  was  the  party  who  made  the  complaint  to  the  justice,  and  it  was  held 
that  an  action  of  tresp^iss,  or  false  imprisonment,  could  not  be  maintained 
against  him  or  the  justice,  and  this  was  put  on  the  ground  that  the  recitals 
in  the  complaint  and  warrant  presented  "a  case  within  the  jurisdiction  of  th» 
justice,  and  which  called  for  the  exercise  of  his  judicial  functions,  and  if  so, 
though  he  may  have  erred,  he  is  not  liable. "  Page  556.  Chief  Justice  Kelson 
said:  "I  cannot  agree  with  the  plaintiff  that  the  facts  are  so  barren  as  not  to 
lay  the  foundation  for  jurisdiction,  or  that  the  decision  was  so  gross  as  to 
afford  evidence  per  se  of  the  influence  of  bad  motives."  In  Von  Latham  v. 
Libby,  38  Barb.  345,  the  opinion  of  the  court  expressly  states  that  "the  only 
connection  of  the  defendants  with  the  arrest  or  detention  of  the  plaintiff 
*  *  *  is  that  they  stated  their  case  to  the  magistrate,  chargi  ng  the  plaintiff 
with  a  misdemeanor  upon  the  facts  which  they  swore  to,  and  asked  for  his 
arrest;"  and  for  that  reason  it  was  held  that  they  were  not  liable  for  false  im- 
prisonment. Several  of  the  other  cases  relied  upon  by  counsel  are  to  the  same 
effect,  as  in  Murphy  v.  Walters,  34  Mich.  1 80 :  Qrinham  v.  Willey,  4  H  url.  &  N. 
496:  Barber  v.  Kollinson,  1  Cromp.  &  M.  330;  Carrattv.  Motley,  1  Q.  B.  18; 
West  v.  Smallwood,  3  Mees.  &  W.  418.  The  true  distinction  is  sharply  made  in 
the  last  two  cases  cited.  In  West  v.  SmalltoooU  the  warrant  of  arrest  was  with- 
out jurisdiction,  and  it  was  held  that  a  party  merely  making  a  complaint  be- 
fore a  ma<?istrate  on  a  subject  over  which  he  has  general  jurisdiction  is  not 
liable  to  false  imprisonment;  but  it  was  hcLI  that  the  fact  that  the  complainant 
accompanied  the  constable  charged  with  the  execution  of  the  warrant  "wa^ 
evidence  to  go  to  the  jury  of  a  participation  in  the  arrest."  In  Carratt  v. 
Motley  the  former  wjis  arrested  on  a  warrant  issued  on  a  judgment  by  de- 
fault, in  a  civil  action  in  favor  of  the  latter,  but  Morley  in  no  way  partici- 
pated in  making  the  arrest.  Carrott  then  brought  an  action  of  trespass  for 
false  imprisonment  against  Morley,  the  six  commissioners  who  ordered  the 
warrant  to  be  issued  by  their  clerk,  and  the  offieer  making  the  arrest.  The 
commissioners  were  without  jurisdiction.  Lord  Abingeu  tlionght  that  Morley 
was  "not  liable,  inasmuch  as  he  had  only  stated  his  case  to  the  couimission- 
ers,  who  proceeded  to  adjudge  upon  it,"  but  was  in  doubt  as  to  the  commis- 
sioners and  the  officer,  and  "leave  was  therefore  reserved  to  move  for  a  non- 
suit generally,  and  on  the  other  hand  for  a  verdict  against  all  the  defendants 
except"  Morley.  The  court  of  queen's  bench,  per  Lord  Denman,  C.  J.,  held 
that  they  were  all  liable  except  Morley. 

Such  are  the  authorities  upon  which  we  are  asked  to  sustain  the  nonsuit. 
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It  will  be  observed  that  none  of  the  cases  cited  go  to  the  extent  of  holding 
that  a  warrant  void  upon  its  face  is  a  defense  in  an  action  of  false  imprison- 
ment for  one  who  participated  in  making  the  arrest.  On  the  contrary,  two 
of  tlie  cases  squarely  hold  that  such  void  warrant  is  no  protection  to  such  a 
person  in  such  an  action.  Had  the  defendant  done  nothing  more  tlian  to 
have  sworn  to  the  complaint  before  the  justice,  he  would  not,  under  these 
authorities,  have  been  liable  in  this  action.  But  here  there  is  some  evidence 
tending  to  prove  that  after  the  warrant  was  issued  the  defendant  did  partici- 
pate in  making  the  arrest.  The  distinction  between  false  imprisonment  and 
malicious  prosecution  was  indicated  in  Murphy  v.  Martin,  58  Wis.  279;  S. 
C.  16  N.  VV.  Rep.  603.  In  that  case  it  was  held  that  the  fact  that  the  warrant 
upon  which  the  arrest  was  made  was  void  on  its  face  was  not  available  to  the 
plaintiff  in  an  action  for  malicious  prosecution,  but  only  in  an  action  for  false 
imprisonment.  If  the  imprisonment  is  under  legal  process,  but  the  action 
has  been  commenced  and  carried  on  maliciously  and  without  probable  cause, 
it  is  malicious  prosecution.  Id.;  Elsee  v.  Smith,  2  Chit.  304;  Nebemuhl  v. 
I'oionsendt  10  Daly,  236;  Broion  v.  Chadsey,  39  Barb.  260-26i3.  In  such  an 
action  the  imprisonment  cannot  be  false,  for  it  is  upon  lawful  process,  and 
hence  by  lawful  authority.  False  imprisonment,  on  the  other  hand,  is  a  tres- 
pass committed  against  a- person  by  unlawfully  arresting  and  imprisoning 
without  any  legal  authority.  Id.;  2  Add.  Torts,  798;  Bourden  v.  Alloway, 
11  Mod.  180;  Burns  v.  Erben,  40  N.  Y.  463;  Lock  v.  Ashton,  12  Q.  B.  871. 
Thus  the  arrest  of  the  right  pereon  by  the  wrong  name,  through  a  misnomer 
in  the  process,  without  an  allegation  that  the  true  name  is  unknown,  is  false 
imprisonment.  Hoye  v.  Bu^nh,  1  Man.  &  G.  775;  Scheer  v.  Keown,  29  Wis. 
586.  Where,  in  an  action  for  false  imprisonment,  the  arrest  and  detention  is 
admitted,  and  the  only  justification  relied  upon  by  a  defendant  having  par- 
ticipated therein  is  that  such  arrest  and  detention  were  under  a  warrant  issued 
by  a  magistrate,  it  must  appear,  in  order  to  be  available,  that  such  warrant 
was  void  upon  its  face.  West  v.  Smallwood,  supra;  Carratt  v.  Morley, 
supra;  (Jrumon  v.  Raymond,  1  Conn.  40;  Poulk  v.  Slocum,  3  Blackf.  421; 
Vaughn  v.  Congdon,  56  Vt.  Ill;  Hoye  v.  Bush,  1  Man.  &  G.  775;  Blytht  v. 
Tompkins,  2  Abb.  Pr.  468;  Flafk  v.  Harrington,  12  Amer.  Dec.  170;  Qold 
V.  Bissrll,  1  Wend.  210;  S.  C.  19  Amer.  Dec.  480;  Floyd  v.  State,  St  Amer. 
Dec.  250:  Mitclidl  v.  State,  Id.  253,  and  notes  to  cases;  Smith  v.  Shaw,  12 
Johns.  257;  Millfr  v.  Adams,  52  N.  Y.  409;  Abbott  v.  Booth,  51  Barb.  546; 
Harwood  v.  Sipthers,  70  xMe.  464;  Gorton  v.  Frizzell,  20  III.  291;  Sheldon  v. 
Hill,  33  Mich.  171;  Green  v.  Elgle,  5  Q.  B.  99.  Tliere  mnst  not  only  be  a 
jurisdiction  of  the  subject-matter,  but  also  a  jurisdiction  of  the  process.  OrtJr 
mon  v.  Raymond,  supra;  VaugJni  v.  Co?if/don,  supra.  A  warrant  absolutely 
void  upon  its  face,  as  the  one  before  us  is  conceded  to  be,  is  necessarily  a 
nullity, — mere  wast(^  paper, — and  hence,  in  an  action  of  false  imprisonment, 
can  afford  no  protection  to  one  participating  in  making  an  arrest  under  it. 

The  evidence  tending  to  show  that  the  defendant  participated  in  making 
the  arrest  after  the  warrant  was  issued  is  weak,  but  we  think  it  w*as  sufli- 
cient  to  take  the  case  to  the  jury.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Gill  and  others  v,  Benjasiine.  * 

Filed  November  3,  1885. 

Sat.e — Title  Passes,  whex — Delivery  on  Vendee's  Vessel — \joaa — Act  of  God. 

A.  entered  into  a  written  contract  to  sell  and  deliver  to  B.,  at  a  specified  rate,  1,000 
cords  of  maple  wood,  to  be  delivered  from  Gill's  Pier,  Leelenaw  county,  Wiscon- 
sin, over  the  rail  oi' the  vessel;  all  the  wood  to  be  sound  body,  marketable  maple,  and 
to  be  delivoretl  from  time  to  time  to  B.'s  vessel,  as  wanted'duringthc  sciidon  of  nav- 
igation of  1884.  The  wood  to  be  i)iled  as  taken  from  vc»s«l,  and  to  be  measured  and 
paid  for  when  piled  on  B.'s  dock  in  Milwaukee,  Wisconsin.  After  the  delivery  of 
over  80()  cords  under  the  contract,  155  cords  were  delivered  at  Gill's  Pier  over  the 
rail  of  the  Bailey,  a  vessel  then  awaiting  such  cargo  and  charter,  bv  the  ca]>tain  of 
a  vessel  owned  by  B.,  and  on  her  way  to  Milwaukee  she  was  wrecked  in  a  storm,  and 
tlie  cargo  became  a  total  loss.  Ihlil^  in  an  action  by  A.  to  recover  the  stipulated 
price  per  cord  for  the  155  cords,  that  the  title  vesto<l  in  B.  when  the  wood  was 
placed  on  board  the  Bailey  at  Gill's  Pier,  notwithstanding  the  provision  that  each 
cargo  was  to  be  paid  for  when  piled  on  B.'s  dock  in  Milwaukee,  and  that  A.  was  en- 
titled to  recover. 

Appeal  from  county  court,  Milwaukee  county. 

The  plaintiffs  were  engaged  in  the  business  of  furnishing  wood  by  contract 
at  Gill's  Pier,  Michigan.  The  defi'udant  was  a  wood  and  coal  dealer  at  Mil- 
waukee. March  1,  1884,  the  phiinlitls  sent  to  the  defendant  the  following 
writien  projiosition,  which  wtus  accepted  in  writing  by  the  defendant,  as  fol- 
lows: "Gill's  Pier,  Mich.,  March  1, 1884.  If.  JU.  Benjamine,  Milwaukee, 
Wis. — Dear  8iu:  We  will  sell  and  deliver  to  you  one  thousand  cords  maple 
wood,  to  be  delivered  from  GilPs  Pier,  Leelenaw  county,  Mich.,  over  the  rail 
of  tlie  vessel,  at  three  dollars  and  twenty-five  cents  ($3.25)  per  cord;  all  the 
wood  to  be  sound  body,  marketable  maple  wood,  and  to  be  delivered  from 
time  to  time  to  your  vessel  as  wanted  during  the  season  of  navigation  of 
1884.  The  said  wood  to  be  piled  as  taken  from  vessel,  and  to  be  measured 
and  paid  for  when  piled  on  your  dock  in  Milwaukee,  Wis.  Yours,  respect- 
fully, William  Gill  &  Son.  I  accept  the  above.  Milipaukee,  If  arch  10, 
1684.     II.  M.  Benjamine." 

The  undisputed  evidence  was  to  the  effect  that  the  captain  of  the  schooner 
Surprise,  a  vessel  owned  by  the  defendant,  took  the  first  cargo  of  wood  from 
the  plaintiffs' pier  on  June  30, 1884,  and  at  various  times  thereafter  chartered 
certain  other  vessels  to  transport  cargoes  to  the  defendant's  dock  in  Milwau- 
kee; thjit  there  were  in  all,  aside  from  the  one  in  dispute,  six  of  these  car- 
goes, aggregating  833|  cords  of  wood,  wliich  were  loaded  at  Gill's  Pier,  car- 
ried across  Lake  Michigan,  unloaded,  assorted,  piled,  and  measured  on  the 
defendant's  dock  at  Milwaukee,  and  then  paid  for;  that  two  of  the  six  ciirgoes 
were  delivered  and  received  after  October  7, 1884;  that  the  defendant  paid  the 
freight  for  such  transportation,  and  the  expense  of  unloading,  culling,  and 
piling  the  wood,  and  part  of  the  expense  of  measuring;  that  the  plaintiffs  paid 
the  expense  of  placing  the  wood  over  the  rail  of  the  vessel  at  their  pier,  and 
employed  and  paid  one  Saveland,  residing  at  Milwaukee,  as  their  agent  in  do- 
ing whatever  was  necessary  to  be  done  in  such  measurement,  and  sending  a 
statement  thereof  to  the  plaintiffs;  that  in  the  six  cargoes  so  delivered  2G  cords 
were  treated  as  culls,  and  paid  for  at  a  less  rate  than  the  contract  price;  that 
good  sound,  marketable  maple  wood  could  be  culled ;  that  the  per  cent,  of  culls 
in  the  six  cargoes  mentioned  was  very  small— unusually  so;  that  the  defend- 
ant always  dealt  fairly  about  culling  wood;  that  the  J.  E.  Bailey,  chartered  by 
the  ciipUin  of  the  Surprise  for  that  purpose,  was  present  at  Gill's  Pier,  Michi- 
gan, October  7,  1884,  to  get  a  cargo  of  wood  for  the  defendant  uiuler  the 
contract,  when  the  plaintiffs  delivered  over  the  rail  of  the  Bailey  at  that  place 
155  cords  of  "good  sound,  marketable,  body  maple  wood,  sawed  ends,"  aside 
from  the  wood  hereinbefore  mcmtioni'd,  which  155  cords  of  wood  the  vessel's 
crew,  and  the  men  they  hired,  piled  and  stowed  on  the  Bailey;  that  the  last  was 
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put  on  board  about  half  past  six  in  tlie  evening  of  October  7,  1884;  tbat  the 
155  cords  did  not  constilule  a  full  cargo  for  the  Bailey,  as  she  was  capable  of 
carrying  195  to  200  cords  of  such  wood;  that  the  captain  thereof  gave  the 
plaintiffs  a  receipt  therefor  a  day  or  two  after  in  these  words:  "Gill's  Pier, 
SliciL,  October  7,  1664.  Shipped  in  good  order  and  condition,  by  AVilliam 
Gill  &  Son,  at  the  risk  of  whom  it  may  concern,  on  board  the  J.  E.  Bailey, 
whereof  Berenson  is  master,  now  in  port  at  Gill's  Pier,  bound  for  Milwau- 
kee, Wis.,  155  cords  maple  wood.  IIenrv  Berensov."  That  the  night  after 
tlie  wood  was  so  put  on  board  the  Bailey  it  began  to  rain  quite  heavily  and  the 
wind  blew,  and  the  next  morning  the  Bailey  was  ashore,  and  the  155  cords  of 
wood  was  partly  washed  overboard,  and  the  balance  thrown  overboard  by 
those  in  charge  of  the  vessel,  and  became  a  total  loss;  that  the  captain  there- 
upon telegraphed  the  defendant  to  the  effect  that  the  schooner  Bailey  was 
ashore  with  155  cords  of  his  wood;  that  the  plaintiff  admitted  that  the  wooil 
placed  on  the  Bailey  wtis  the  same  kind  and  character  in  general  as  the  other 
wood  delivered,  except  the  latter  had  a  part  cargo  of  dry  wood;  that  this  ac- 
tion is  to  recover  for  the  155  cords  of  wood  at  the  contract  price,  and  interest- 
from  November  1,  1884.  Upon  the  facts  stated  the  court  directed  a  verdict 
for  the  plaintiffs,  and  from  the  judgment  entered  thereon  the  defendant 
brings  this  appeal. 

J.  E,  WilUish,  for  respondents,  William  Gill  and  others.  Markham  d* 
Noijf^St  for  appellant,  Henry  M.  Benjamine. 

Cassoday,  J.  The  facts  are  undisputed.  Does  the  law  put  the  loss  of  the 
155  cords  of  wood  upon  the  plaintiffs  or  the  defendant?  The  contract  when 
made  was  executory.  The  plaintiffs  thereby  agreed  to  sell  and  deliver  to  tijc 
<ielen(hint  1,000  cords  of  wood.  The  wood  was  to  be  of  the  kind  and  quality 
named  in  the  contract.  No  particular  1,000  cords  of  wood  was  then  desi^^f- 
nated  nor  described  therein.  It  wjis  all  "to  be  delivered  from  Gill's  Pier 
*  *  *  over  the  rail  of  the  vessel."  It  was,  moreover,  "to  be  delivered 
from  time  to  time"  at  that  place,  "aw  ?-oan^ecf,  during  the  season  of  navigatioii 
of  1884. "  The  Bailey  was  chartered  by  the  captain  of  the  defendant's  vessel, 
and  for  the  purposes  of  the  contract  must  be  regarded  the  same  as  though  it 
were  the  property  of  the  defendant.  True,  each  cargo  was  "to  be  piled  on 
the  defendant's  dock  in  Milwaukee"  as  taken  from  v(«sel,  and  to  be  measured 
and  paid  for  at  the  price  named  when  so  piled.  This  raises  the  question 
whether,  by  the  terms  of  the  ajrreement,  the  title  of  each  cargo  became  veste-l 
in  the  defendant  when  delivered  to  and  "over  the  rail  of  the"  defendant's  ves- 
sel at  Gill's  Pier,  or  remained  vested  in  the  plaintiffs  while  being  carried 
across  the  lake  on  the  defendant's  vessel,  and  until  taken  from  his  vessel  an*! 
piled  on  his  dock  in  Milwaukee.  If  the  title  to  each  cargo  remained  vestetl 
in  the  plaintiffs  until  piled  on  the  defendant's  dock  in  Milwaukee,  then  did  it 
continue  to  be  vested  in  them  until  measured;  and  if  until  measured,  th?n 
did  it  remain  vested  in  them  until  paid  for?  The  piling  on  the  dock  was  ap- 
pan'ntly  to  facilitate  the  measurement,  and  the  measurement  was  apparently 
to  ascertain  the  amount  to  be  paid.  But  can  it  be  that  the  title  of  a  cari::o 
80  )>ile*l  upon  the  defendant's  dock  and  measured  did  not  become  vested  in 
the  d.'fendant  until  he  had  {raid  for  it;  and  if  it  became  vest(>d  in  him  before 
he  paid  for  it,  then  why  not  b^^fore  it  wjis  measured  or  piled  on  his  dock  or 
taken  from  his  vessel?  The  words  "sell  and  deliver  to  you  *  *  *  from 
Giirs  Pier,  *  *  *  over  the  rail  of  the  vessel,"  clearly  designated  that  as 
the  place  of  delivery. 

On  the  deliv<»ry  of  any  cargo  being  made  in  that  way  at  that  place,  the]>os- 
session  of  sack  canjo  was  manifestly  intended  by  the  contract  to  immediately 
pass  entirely  from  and  b.'yond  the  control  of  the  plaintiffs  into  the  absoliilii 
and  exclusive  possession  and  control  of  the  defendant.  The  vessel  upo'.i 
which  sii'h  cargo  was  so  placed  belonged  to  the  defendant,  and  was  controlled 
by  his  captain;  or  else  the  vessel  was  chartered  by  his  captain  for  his  service 
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in  the  transportation  of  such  cargo,  and  hence  was,  so  far  as  the  contract  was 
concerned,  his  vesael  for  that  voyage  for  the  purposes  of  such  transportation. 
Tiie  plaintiffs  had  no  control  over  the  management  of  the  vessel,  nor  the 
tlirection  in  which  it  should  go,  nor  the  port  at  which  it  should  land.  The 
contract,  though  executory  when  made,  yet  as  it  contemplated  a  delivery  from 
time  to  time,  as  wanteil,  in  separate  cargoes,  each  of  which  was  to  be  paid  for 
^is  indicated,  it  was  clearly  severable,  ^"icott  v.  Kittanning  Coed  Co.,  89  Pa. 
^t.  231 ;  Goodwin  v.  Merrill,  13  Wis.  658;  Saioyer  v.  Chicago  &  N.  W.  Ry.  Co., 
*22  Wis.  385.  This  being  so,  it  necessarily  follows  that,  as  each  cargo  was  de- 
livered on  board  the  defendant's  vessel,  the  contract  as  to  such  cargo  became 
an  executed  sale,  so  far  tis  the  plaintiffs  were  concerned,  unless  the  mere  fact 
tliat  their  man  was  expected  to  participate  in  the  mefisurement  of  such  cargo 
when  piled  on  the  defendant's  dock  prevented  the  title  to  such  cargo  from 
becinniug  vested  in  the  defendant  until  so  measured.  Morrow  v.  Reed,  30 
Wis.  81 ;  Morrow  v.  Campbell,  Id.  90;  Fletcher  v.  Ingram,  46  Wis.  191;  Scott 
V.  Kittanning  Coal  Co.,  s^upra. 

Such  being  the  wording  and  effect  of  the  contract,  we  must  hold  that  each 
cargo,  on  being  delivered  "over  the  rail  of  the  vessel"  sent  for  that  purpose 
by  tlie  defendant  or  his  captain,  became  at  once  the  property  of  the  defend- 
ant, unless  the  stipulation  for  piling  and  measuring  on  the  defendant's  dock, 
before  payment,  prevented  the  title  from  so  vesting  in  him.     Of  course  the 
155  cords,  being  lost,  wjis  not  so  piled  on  the  defendant's  dock  in  Milwaukee, 
nor  meiisured;  and  therefore  it  is  claimed  there  is  no  obligation  to  pay.    The 
contract  contemplates  no  such  loss.     It  contains  no  sti])ulation  as  to  any  one 
taking  the  risks  of  the  perils  of  the  lake.     Without  such  stipulation,  such 
risk  would  necessarily  fall  upon  the  owner  of  the  cargo  at  the  time  of  loss. 
it  will  be  observed  that  the  contract  contains  no  stipulation  for  any  inspec- 
tion or  sorting  of  the  wood  on  the  defendant's  dock.     The  wood  was  to  be 
Isiken  from  tiie  vessel,  piled  and  raejisured  on  the  dock;  but  it  is  silent  as  to 
who  should  do  the  piling  or  the  measuring.     It  seems  to  be  conceded  that  the 
<l'*fendant  was  to  do  the  piling.     It  may  be  inferable  that  the  plaintiffs'  man 
"Was  expected  to  witness  or  participate  in  the  measurement  of  every  cargo,  as 
he  did  of  each  that  was  so  piled  on  the  dock.     Wius  such  piling  and  me;isur- 
ing  a  condition  precedent  to  the  vesting  of  the  title  thereof  in  thedefendantV 
Where  the  manifest  intention  of  the  parties  is  to  transfer  the  title,  the  sale 
may  be  complete,  notwithstanding  the  property  is  yet  to  be  mefisured,  and 
the  amount  of  the  price  yet  to  be  ascertained.     Sewell  v.  Eaton,  6  Wis.  490; 
McConnell  v.  Hughes,  29  Wis.  537;  Morrow  y.  Campbell,  supra;  FleV^her  v. 
Iii'/ram,  supra.    So  held  where,  by  the  agreement,  the  vendee  was  to  have 
the  title  to  saw-logs  as  soon  Jis  the  venilor  dei)osited  them  in  a  certain  place. 
Morrow  v.  Reed,  supra.   These  principles  are  fully  recognized  and  sanctioned 
in  Pike  v.  Vaughn,  39  Wis.  505,  relied  upon  by  counsel  for  the  defendant. 
Thus,  in  Dixon  v.  Bnldwcn,  5  J^:ist,  175,  A.  &  15..  tmders  in  London,  ordered 
goods  from  the  defendants  at  Manchester  to  he  sent  to  M.  &,  Co..  at  Hull, 
fi»r  tiie  purpose  of  being  afterwards  sent  to  the  corresj>ond'*nts  of  A.  »fc  15.  at 
Hamburg,  and  thedt^femiants  sent  the  goods  to  yi.  &  Co.  at  Hull  to  be  shipped 
by  them  to  Hamburg,  as  usual,  pursuant  to  the  order;  and  it  was  held,  lus  be- 
tween the  buyer  and  seller,  the  right  of  the  defendants  to  stop  as  In  transitu 
was  at  an  end  when  the  goods  came  to  the  possession  of  M,  &  Co.  at  Hull; 
for  they  were  for  this  purpose  the  ai)pointed  air^nts  (^f  the  vendees,  and  re- 
ceived orders  from  them  as  to  the  ulterior  destination  of  tlie  gooiis;  and  the 
goods,  after  their  arrival  at  Hull,  were  to  receive  a  new  direction  from  the 
venchws.     To  the  same  eflfinit,  Kendal  v.  Marshall,  11  Q.  B.  Div.  35G;  J£x 
parte  Miles,  15  Q.  li.  Div.  39. 

We  must  hold  that  the  intention  of  the  parties,  jus  expressed  in  the  con- 
tract, was  that  the  title  to  each  cargo  should  immevliately  vest  in  the  defend- 
ant on  being  placed  on  board  of  the  defendant's  vessel  at  Gill's  Tier.     True, 
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the  contract  provides,  in  effect,  that  each  cargo  was  to  be  "paid  for  when 
piled  on"  the  defendant's  dock  in  Milwaukee,  and  that  the  cargo  of  155  cords 
was  never  so  piled  on  tliat  dock.  But  the  undisputed  evidence  shows  that 
the  failure  to  so  pile  on  the  defendant's  dock  W!is  in  no  way  attributable  to> 
the  plaintiffs.  It  may  be  conceded,  also,  that  it  was  not  the  fault  of  the  de- 
fendant nor  his  agents,  although  the  cargo  was  in  the  exclusive  possession  of 
the  defendant  at  the  time  it  was  lost.  Assuming  that  the  loss  of  the  carga 
was  not  the  fault  of  the  defendant's  agents,  then  such  piling  on  the  defend- 
ant's dock  was  rendered  impossible  solely  by  the  act  of  God,  and  lience  the 
defendant,  upon  its  loss,  thereupon  became  liable  for  its  value.  Powers  v. 
DelUngery  54  Wis.  389 ;  S.  C.  11 K.  W.  liep.  597 ;  Nugent  v.  Smith,  1  C.  P.  Di v. 
428;  2Benj.  Sales,  §861. 

It  appears  from  the  undisputed  evidence  that  the  165  cords  of  wood  lost 
was  of  the  kind  and  substantially  of  the  quality  called  for  in  the  contract^ 
and  the  same  as  the  other  wood  which  had  been  received  by  the  defendant 
without  any  objection,  although  a  deduction  was  made  in  the  price  of  26  corda 
called  culls.  The  title  to  the  155  cords  of  wood  having  become  vested  in  tire 
defendant  when  the  same  was  placed  on  board  of  the  Bailey,  and  the  captain 
of  the  Bailey  being  in  law  the  agent  of  the  defendant  for  the  purpose  of  re- 
ceiving the  wood,  and  having  received  the  same  on  board  the  Bailey  without 
any  objection  as  to  quality,  and  the  wood  having  been  lost,  as  indicated,  it 
maybe  very  doubtful  whether  any  damages  could  be  recovered  in  this  action, 
even  had  there  been  a  counter-chiim  for  such  damages  in  the  answer.  Locke 
V.  Willift/nson,  40  Wis.  377.  But  here  there  Wiis  no  such  counter-claim,  and 
hence  the  question  need  not  be  determined.  The  defendant  does  claim  dam- 
ages by  way  of  counter-claim,  however,  for  the  failure  to  deliver  the  balance 
of  the  1,000  cords  called  for  by  the  contract,  including  the  155  lost.  But  the 
contract  only  required  that  the  plaintiffs  should  deliver  the  wood  at  their  pier 
to  the  defendant's  vessel  from  time  to  time,  "as  wanted,  during  the  season  of 
navigation  of  1884. "  There  is  no  evidence  of  any  failure  to  deliver  any  wood 
"as  wanted"  by  the  defendant  during  that  seiison,  nor  of  any  unreasonable 
delay  in  furnishing  wood  to  any  vessel  calling  for  it  at  the  plaintiff's  pier  in 
behalf  of  the  defendant. 

We  discover  no  ground  upon  which  the  defendant  is  entitled  to  any  dam^ 
ages  under  his  counter-claim.  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14;  Hig- 
gins  V.  Delaware,  i.  cfe  W,  R,  Co,,  60  N.  Y.  553;  Scott  v.  Kittanning  Coal 
Co,,  supra;  Haines  v.  Tucker,  50  2f.  H.  307.  The  judgment  of  the  county 
court  is  affirmed. 
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BUPREMB  COURT  OF  MINNESOTA. 


State  ex  rel.  Mansfield  v.  Mayob  of  the  City  of  St.  Paul. 

Filed  November  11,  1885. 

8r.  Paul — Authobity  of  Mayor  to  Revoke  Auctioneer's  License — Certiobabi. 

The  mayor  of  St.  Paul  has  no  authoricjr  to  revuke  an  aiKjtioiieer's  license.  His 
action  in  assuming  so  to  do  is  neither  judicial  nor  quasi  judicial,  and  hence  (follow- 
ing Jn  re  WUsmij  32  Minn.  145;  S.  C.  19  N.  W.  Kep.  72d)  certiorari  will  not  lie  to  re- 
view it. 

Writ  of  certiorari, 

C.  W.  BunUy  for  relator,  Joseph  K.  Mansfield.  W.  P.  Murray,  for  re- 
spondent* Mayor  of  the  City  of  St.  Paul. 

Bekry.  J.  In  re  Wilson,  32  Minn.  145,  S.  C.  19  N.  W.  Kep.  723,  in  effect 
holds  that  judicial  or  quasi  judicial  acts  only  of  municipal  officers  can  be  re- 
viewed upon  certiorari.  The  act  sought  to  be  reviewed  in  this  case  is  that  of 
the  mayor  of  the  city  of  St.  Paul,  purporting  to  revoke  an  auctioneer's  license 
issued  by  the  city  authorities  to  the  petitioner. 

The  city  charter  (chapter  4,  §  3,  Mun.  Code,  St.  Paul)  authorizes  the  common 
council  "to  license  and  regulate  all  auctioneers,"  and  to  "at  any  time  revoke 
any  license  granted  under  tliis  act  for  malconduct  in  the  course  of  tnvde."  As 
the  charter  contains  no  other  provision  for  the  revocation  of  licenses,  this  one 
is  exclusive;  and,  as  the  council  cannot  delegate  the  authority  thus  delegated 
to  it,  {In  re  Wilson,  siipra,)  it  cannot,  by  ordinance  or  otherwise,  confer  the 
power  of  revocation  upon  the  mayor.  The  mayor's  attempted  revocation  in 
this  instance,  though  pursuant  to  an  ordinance,  was  therefore  unautliorized 
and  void.  The  attempted  revocation  was  not,  however,  a  judicial  or  qtutsi 
judicial  act.  The  subject-matter  of  revocation  of  auctioneers'  licenses  was  not, 
in  any  respect  or  in  any  circumstances,  within  his  official  jurisdiction.  He 
had  no  authority  of  any  nature  in  matters  of  that  kind.  His  act  of  attempted 
revocation,  though  doubtless  well  intended,  was  a  clear  usurpation.  It  was 
therefore  not  only  not  judicial  or  qttasi  judicial,  but  not  even  official.  Hence 
certiorari  will  not  lie  to  review  it.  Locke  v.  Selectmen  of  Lexington,  122  Mass. 
290,  appears  to  be  precisely  in  point.  There,  Chief  Justice  Gray,  sneaking  of 
an  unauthorized  act  of  the  selectmen  which,  if  authorized,  would  have  been  of 
a  judicial  nature,  says:  "It  is  not  a  case  of  excess  of  jurisdiction  by  a  court 
legally  established,  but  a  case  of  no  jurisdiction  and  no  court."  And  upon 
this  ground  the  writ  of  certiorari  prayed  for  was  refused.  See,  also,  Ewing 
V.  St.  Louis,  5  Wall.  413;  Wood  v.  Peake,  8  Johns.  54;  In  re  Daws,  8  Adol.  & 
E.  936;  People  v.  Covert,  1  Hill,  674. 

The  respondent's  motion  to  quash  the  writ  issued  in  this  case  must  be 
granted.    Writ  quashed. 


City  of  Faribault  c.  Wilson. 

Filed  November  14,  1885. 

Obiminal  Law^ Justice  Entitling  Case  in  Name  of  City. 

That  a  justice  of  a  city,  in  the  entries  on  his  record,  and  in  the  papers  subsequent 

to  the  warrant,  entitles  a  criminal  proceeding  in  the  name  of  the  city  instead  of  in 

-  the  name  of  the  8tat«,  they  fully  disclosing  the  character  of  the  proceeding,  is  a 

mere  irregularity  which  will  be  disr^arded. 
,  Same— Complaint  fob  Violating  City  Ordinance. 

a  complaint  for  violation  of  a  city  ordinance  need  not  set  forth  the  ordinance, 
but  may  refer  to  the  number  and  section  and  subject  of  the  ordinance,  and  state 
the  actH  alleged  to  have  been  in  violation  of  it. 

v.26N.w.,no.4— 29 
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3.  Constitutional  Law— Police  Power  of  State— Regulating  Keeping  of  Dogs. 

To  regulate  the  keeping  of  dogs,  and  enforce  the  regulations  by  forfeitures,  fines, 
and  penalties,  is  within  the  police  power  of  the  state. 

4.  Municipal  Corporation— Reasonable  Regulations. 

An  ordinance  of  the  city  of  Faribault  for  that  purpose  construed,  and  Tidd  not  to 
be  unreasonable. 
6.  Same— Dogs  Running  at  Large — Punishment. 

The  charter  of  the  city  of  Faribault  empowers  the  council  to  punish  the  violation 
of  any  ordinance  by  fine  and  imprisonment.  The  specification  of  the  powers  of 
thQ  council  in  respect  to  Tarious  subject-matters  includes  the  power  "to  regulate 
or  prevent  the  running  at  large  of  dogs,  to  require  license  for  keeping  the  &^me, 
and  impose  a  fee  for  such  license,  and  a  tax  upon  dogs,  and  authorize  the  destruc- 
tion of  the  same  in  a  summary  manner  when  not  licensed,  or  when  at  large  con- 
trary to  the  ordinance."  Heldj  that  giving  the  power  to  authorize  the  destruction 
of  dogs  does  not  take  away  the  power  to  punish  violations  of  the  ordinance  by  fine 
or  imprisonment. 
6.  Same — Publication  of  Ordinances. 

The  charter  provided  for  publication  of  ordinances,  and  that  "the  publication 
thereof  shall  be  proved  bj'  the  affidavit  of  the  foreman  or  publisher  of  such  news- 
paper, which  at  all  times  and  in  all  courts  shall  be  deemed  and  taken  as  sufficient 
evidence  of  such  publication."  lield^  that  the  statement  in  the  affidavit  that  the 
person  making  it  was  the  foreman  or  publisher  of  the  newspaper  is  sufficient  evi- 
dence of  that  fact. 

Appeal  from  a  judgment  of  the  district  court,  Rice  county. 

A.  D.  Keyes  and  W.  J.  Hahn,  Atty.  Gen.,  for  respondent.  City  of  Fari- 
bault.    Baxter,  Townley  <fe  Oale,  for  appellant,  W.  J.  Wilson. 

GiLFiLLAN,  C.  J.  The  charter  of  the  city  of  Faribault  (chapter  11,  Sp. 
Laws  1872,  suhc,  3,  §  3,  subd.  9,  as  amended  by  chapter  27,  §  3,  Sp.  Laws 
1878)  authorizes  the  council  "to  regulate  or  prevent  the  running  at  large  of 
dogs,  to  require  license  for  keeping  the  same,  and  impose  a  fee  for  such  license 
and  a  tax  upon  dogs,  and  authorizes  the  destruction  of  the  same  in  a  summary 
manner  when  not  licensed,  or  when  at  large  contrary  to  the  ordinance." 
The  council  passed  an  ordinance  containing  these  provisions:  "Section  1. 
That  any  dog,  bitch,  or  slut,  or  any  animal  of  the  dog  kind,  owned  by  or  be- 
ing in  the  possession  of  any  resident  or  any  person  in  the  city  of  Faribault, 
shall  be  registered  by  such  person  or  resident  with  the  city  recorder  on  the 
first  day  of  July  of  each  year,  and  shall  at  the  same  time  pay  to  the  city  re- 
coixler,  for  the  use  of  the  city,  a  license  of  one  dollar  on  each  dog  and  three 
dollars  on  each  bitch  or  slut  so  owned  or  possessed  by  such  resident  or  per- 
son. Ew^ery  owner  or  possessor  of  any  dog,  bitch,  or  slut,  or  any  animal  of 
the  dog  kind,  shall  procure  from  the  city  recorder  a  certificate,  which  shall 
state  therein  the  number  and  date  of  such  license,  the  name  of  such  owner 
or  possessor,  and  the  name  of  such  dog,  biteh,  or  slut  so  licensed;"  and  also 
providing  for  a  fine  not  exceeding  810  and  costs  upon  any  one  violating 
those  provisions,  and  imprisonmeut  not  exceeding  30  days  until  such  fine 
and  costs  shall  be  paid. 

Defendant  was  prosecuted  and  convicted  before  a  city  justice  for  violating 
this  ordinance,  and  appealed  to  the  district  court,  and,  being  convicted  in 
that  court,  also  appeals  to  this  court.  Various  questions  are  raised  on  the 
appeal,  which  we  will  consider  in  the  order  in  which  they  are  presented. 

1.  That  the  prosecution  should  have  been  in  the  name  of  the  state.  The 
complaint  to  the  justice  was  in  proper  form;  the  warrant  ran  in  the  name  of 
the  state,  but  in  the  record  of  the  proceeding,  and  in  the  various  papers  is- 
sued in  it  subsequent  to  the  warrant,  the  action  is  entitled  in  the  name  of  the 
city.  Even  if  it  were  a  criminal  prosecution  within  the  meaning  of  section 
133.  c.  65,  Gren.  St.  1878,  this  would  be  a  mere  irregularity,  not  affecting  the 
jurisdiction,  nor,. as  the  record  fully  discloses  the  character  of  the  proceeding, 
so  as  to  protect  defendant  against  anotlier  prosecution  for  the  same  offen&e, 
affecting  any  substantial  right,  and  should  be  disregarded.  State  v.  Qraff- 
muller,  26  Minn.  6. 
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2.  That  the  complaint  should  have  set  forth  the  ordinance.  As  the  ordi- 
nance had,  within  the  city  of  Farihault,  the  force  and  effect  of  law,  of  which 
all  persons  were  bound  to  take  notice,  it  was  sufficient,  under  chapter  59, 
Laws  1881,  (£x.  8ess.,)  to  refer  to  it,  as  the  complaint  does,  by  stating  the 
number  of  the  ordinance,  and  the  number  and  subject  of  the  section  alleged 
to  have  been  violated;  and  i^  was  enough  to  allege  that  the  offense  was  in  vi- 
olation of  the  section,  instead  of  using  the  words  in  chapter  59,  "contrary  to 
the  form,"  as  the  allegations  are  in  legal  effect  precisely  equivalent. 

3.  That  it  was  not  competent  for  the  legislature  to  authorize  the  council  to 
pass  any  ordinance  making  the  acts  or  omissions  charged  an  offense.  The 
power  to  regulaite  the  keeping  of  dogs,  and  to  enforce  such  regulations  by  for- 
feitures, fines,  and  penalties,  is  one  that  has  been  very  generally  exercised.  It 
is  recognized  as  within  the  police  power.  Cooley,  Tax'n,  412;  Blair  v.  Fore- 
hand,  100  Mass.  136;  Morey  v.  Brovm,  42  N.  H.  373;  Mitehell  v.  Williams, 
27  Ind.  62;  Carter  v.  Dow,  16  Wis.  317;  Termey  v.  Lem,  Id.  589;  Ex  parte 
Cooper,  3  Tex.  App.  489.  Certainly,  if  the  legislature  may,  within  the  police 
power,  regulate  the  keeping  or  use  of  any  kind  of  property, — and  that  it  may, 
is  unquestioned. — it  may  prescribe  regulations  for  the  keeping  and  use  of 
dogs,  because  from  their  nature  they  are  liable  to  become  nuisances. 

4.  That  the  ordinance  is  unreasonable.  The  grammatical  construction  of  the 
ordinance  may  be  open  to  criticism,  but  its  meaning  is  clear  enough.  The 
main  idea  of  it  is  that  every  dog  kept  within  the  city  shall  be  registered,  a 
license  fee  paid,  and  a  certificate  thereof  issued  to  the  person  registering  and 
paying  the  fee.  And  it  may  make  it  the  duty  of  each — the  owner  and  the 
keeper,  where  it  is  kept  by  one  other  than  the  owner — to  see  that  it  is  regis- 
tered, the  fee  paid,  and  the  certificate  taken  out.  Either  of  them  attending  to 
this,  the  duty  is  discharged  as  to  each.  When  he  has  registered  and  paid  the 
fee,  and  applied  for  the  certificate,  he  has  done  all  that  the  ordinance,  retison- 
ably  construed,  requires  of  him.  It  is  then  the  duty  of  the  recorder  to  issue 
the  certificate,  in  which  the  latter  has  no  discretion,  and  for  failure  in  which 
the  party  is  not,  and  was  not  intended  to  be,  responsible.  Thus  construed  we 
see  nothing  unreasonable  in  the  ordinance. 

5.  That  by  the  chai-ter  the  only  remedy  for  violation  of  such  an  ordinance 
is  by  destruction  of  the  dog.  The  chapter  (section  3,  c.  3)  empowers  the  coun- 
cil "to  declare  and  impose  penalties  and  punishments,  and  to  enforce  the 
same  against  any  person  or  persons  who  may  violate  any  provisions  of  any 
ordinance,"  etc.;  and  sub.  32,  (same  section,)  that  the  fines,  penalties,  and  pun- 
ishments imposed  by  the  council  for  breach  of  any  ordinance,  by-law,  or  reg- 
ulation may  extend  to  a  fine  not  exceeding  $100,  and  imprisonment,  etc.  The 
power  to  destroy  the  dog  must  be  deemed  added  to  the  power  to  fine,  etc.,  and 
not  to  take  it  away. 

6.  Publicjition  of  the  ordinance  was  not  properly  proved.  The  charter,  (sec- 
tion 4,  c.  3,)  after  providing  for  publication  of  ordinances,  continues:  "The 
publication  thereof  shall  be  proved  by  the  affidavit  of  the  foreman  or  publish- 
ers of  such  newspaper,  which  at  all  times  and  in  all  courts  shall  be  deemed  and 
taken  as  sufficient  evidence  of  such  publication."  The  objection  taken  is 
that  the  affidavit  is  not  proof  unless  it  be  shown,  otherwise  than  by  a  state- 
ment in  it,  that  the  person  making  it  was  the  printer  or  publisher.  We 
think  it  was  intended  that  the  affidavit  alone  should  be  sufficient  evidence, 
and  that  it  should  show  all  that  is  necessary  to  make  it  evidence,  including 
the  fact  that  the  person  making  it  was  the  printer  or  publisher,  and  that  it  is 
the  only  evidence  required  of  all  that  it  contains  which  it  was  intended  should 
he  inserted  in  it.    Judgment  affirmed. 
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Seoombe  0.  Borland  and  another. 

Filed  November  14.  1886. 

Findings  of  Fact— Judgment  Affirmed. 

Hdd,  that  the  findings  of  fact  do  not  present  the  qaestion  raised  here  by  the  ap- 
pellant. 

Appeal  from  a  judgment  of  the  district  court,  Hennepin  county. 

2>.  A.  8ecombe,  for  appellant,  Charles  C.  Seoombe.  BustU  i§  Bowen^  for 
respondent,  Kate  A.  Borland. 

GiLFiLLAN,  C.  J.  The  case  turns  on  the  right  to  hold  as  a  homestead  a  piece 
of  land  sold  on  execution  sale.  The  piece  sold  was  part  of  a  larger  tract  occu- 
pied as  a  homestead  by  the  executfon  debtor,  and  the  whole  of  which  was  ex- 
empt, if  he  owned  it  within  the  meaning  of  the  homestead  law.  A  part  of  the 
larger  tract  (not  the  part  sold)  was  designated  as  "Lot  10. "  To  this  the  debtor's 
only  claim  of  title  was  through  an  invalid  tax  sale,  while  he  was  owner  of  the 
remainder  of  the  tract.  The  iinding  of  the  court  below  states  that  this  lot  10 
lay  between  the  dwelling-house  and  out-buildings  of  the  debtor  and  the  land 
sold  on  execution.  The  shape  of  the  larger  tract,  and  the  size  and  sliape  of 
lot  10,  are  not  stated  in  the  finding;  so  we  cannot  see  from  it  whether  the 
lot  divided  the  remainder  of  tract  into  two  parts,  and  how  the  fact  was  the 
finding  does  not  state.  For  it  may  be  true  that  lot  10  lay  between  the  build- 
ings and  the  part  sold  on  execution  without  entirely  severing  the  tract  into 
two  parts,  and  in  that  case,  even  if  lot  10  could  not  be  part  of  the  homestead, 
the  remainder  of  the  tract  would  be.  We  cannot  say,  therefore,  that,  even  on 
appellant's  claim  of  what  the  law  is  as  to  lot  10  being  exempt,  there  was  er- 
ror in  holding  the  part  sold  on  execution  to  belong  to  the  homestead. 

It  is  unnecessary  to  determine  whether  the  debtor's  claim  of  title  to  lot  10 
was  a  proper  foundation  for  a  claim  that  the  lot  was  part  of  the  homestead. 
Judgment  afiirmed. 

MoAiiPiNE  o.  Foley  and  another,  Copartners,  etc. 
Filed  November  14, 1885. 

1.  Judgment— Evidence. 

Evidence  hdd  sufficient  to  sustain  the  judgment. 

2.  Bill  of  Sale— Description  of  Property. 

A  bill  of  sale  describing  the  property  sold, ''  all  my  entire  possessions  at  Grand  Bap- 
ids,  including  the  certain  household  furniture  and  al  1  ^rapA«ma/ia  thereunto  belong- 
ing to  said  house,"  and  then  mentioning:  specific  articles  both  of  real  and  personal 
property,  hdd  not  to  include  a  stock  of  liquors. 

3.  Evidence— Materiality. 

Rule  in  Aiigtin  v.  Rdbettson,  25  Minn.  431,  that  evidence  ofiered  most  be  made  to 
appear  material,  followed  and  applied. 

Appeal  from  a  Judgment  of  the  municipal  court,  city  of  Minneapolis. 

Byrnes  &  Byrnes,  for  respondent,  Michael  Mc Alpine.  R.  L,  Penney,  for 
appellants,  Thomas  R.  Foley  and  another,  copartners,  etc. 

GiLFiLLAN,  C.  J.  PlaintiflP,  on  June  19, 1883,  executed  a  bill  of  sale  to  de- 
fendants, describing  the  property  as  "all  my  entire  possessions  at  Grand  Rap- 
ids, including  the  certain  household  furniture  and  all  paraphernalia  thereunto 
belonging  to  said  house;  also  six  lots  in  No.  27;  12  lots  in  block  No.  5;  also 
one  fiat-boat,  one  span  of  horses,  one  wagon,  one  tote-sled,  one  pung. "  The 
sale  was  a  gross  price.  At  the  time  plaintiff  kept  a  hotel  at  Grand  Rapids, 
and  also  kept  a  saloon  across  the  street  from  the  hotel.  In  the  saloon  he  had 
a  quantity  of  liquors,  which  he  claims  to  have  sold  to  defendants  at  a  subse- 
quent sale,  to-wit,  on  June  26th,  and  for  the  price  of  which  this  suit  is  brought. 
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There  is  si|fflcient  evidence  to  sustain  the  judgment  for  plaintiff,  unless,  as 
claimed  hy  defendants  both  here  and  by  seasonably  raising  the  objection  in 
the  court  below,  the  liquors  passed  by  the  bill  of  sale,  so  that  oral  evidence  of 
a  contrary  intent  would  be  inadmissible.  The  phrase  *'all  my  entire  posses- 
sions," taken  without  any  qualification,  would,"»of  course,  carry  the  liquors. 
So  it  would  carry  everything  else  that  the  plaintiff  possesscjd,  even  the  clothes 
on  his  back,  his  personal  ornaments,  or  pictures,  if  he  had  any,  of  his  wife 
and  children,  and  the  material  for  his  next  meal.  It  is  hardly  reasonable  to 
suppose,  from  the  use  of  so  general  terms,  that  the  parties  meant  such  articles 
to  pass;  in  other  words,  that  they  used  the  phrase  in  its  broadest  sense,  al- 
though we  might  be  obliged  to  give  it  that  meaning  if  there  were  nothing 
else  In  the  contract  to  qualify  it.  We  naturally  seek  to  find  a  qualification 
in  the  contract;  and  the  qualification  or  limitation  is  there.  A  general  de- 
scription of  the  subject  may  be  restrained  by  a  more  particular  description 
in  the  same  contract.  Broom,  Leg.  Max.  646;  3  Washb.  Real  Prop.  400; 
Thorpe  v.  Thorpe,  1  Ld.  Baym.  235;  Wood  v.  Rowoliffe,  6  Welsby,  H.  &  G. 
407;  Moore  v.  Magrath,  Cowp.  \2\'Bariney  v.  Miller,  18  Iowa,  460.  This  is 
especially  the  rule  where  the  general  description  is  indefinite,  or  such  as  to 
suggest  the  idea  that  the  parties  could  not  have  used  it  with  its  fullest  and 
laigest  meaning.  As  said  by  Lord  Mansfield  in  Moore  v.  Magrath:  "It  is 
very  common  to  put  in  a  sweeping  clause,  and  the  use  and  object  of  it  in  gen- 
eral is  to  guard  against  any  accidental  omission ;  but  in  such  cases  it  is  meant 
to  refer  to  estates  of  the  same  nature  and  description  with  those  that  have 
been  already  mentioned."  It  is  very  clear  that  the  parties  did  not  intend 
this  sweeping  clause  to  carry  everything  possessed  by  plaintiff.  For  instance, 
it  specifies  one  flat-boat,  one  span  of  horses,  one  wagon,  one  tote-sled,  one 
pung.  Only  one  each  of  these  several  articles  could  pass,  no  matter  how 
many  he  may  have  had.  We  cannot  suppose  the  particular  description  was 
intended  to  enlarge  the  general  one, — ^to  add  something  to  it, — but  rather  as 
intended  to  render  it  more  definite  and  certain  by  specifying  particular  ar- 
ticles and  classes  of  property  as  intended  to  pass.  A  stock  of  liquors  is  not 
suggested  by  anything  in  that  particular  description.  It  was  therefore  proper 
to  prove  by  parol  a  sale  of  the  liquora  at  a  subsequent  date. 

The  questions  asked  by  defendants  of  plaintiff  and  the  witness  Barrett  come 
Tvithin  the  rule  laid  down  in  Austin  v.  Robertson,  25  Minn.  431.  It  did  not 
Appear  that  the  answers  would  be  material ;  and  in  such  case,  if  the  questions 
are  objected  to,  the  party  asking  them  must  state  that  he  expects  to  prove 
by  them  something  material. 

There  is  nothing  in  the  other  points  made  by  appellant.  Judgment  af- 
iirmed. 


St.  Paul  &  C.  By.  Co.  v,  McDonald,  Auditor,  etc.,  and  another. 

Filed  October  15,  1885. 

,  Taxation  —  Swamp  Lantw  Granted  to  St.  Paul  <fc  Chicago  Railway  Company  — 
Contract  to  Sell  or  Lease. 

Hv  chapter  9,  Sp.  Laws  1805,  the  swamp  lands  granted  by  the  state  to  the  St.  Paul 
&  Chicago  Railway  Company,  to  aid  in  the  construction  of  its  road,  are  subject  to 
taxation  w^henever  contracted  to  be  sold,  conveyed,  or  leased  by  the  company. 
Same — For*  of  Contract. 

In  determining  whether  a  transaction  constitutes  a  conveyance  of  these  lands, 
equity  w^ill  not  permit  its  external  form  to  control,  hut  will  look  beyond  the  mere 
form  or  words  of  the  contract  on  its  face,  and  inquire  into  its  real  character. 
Same — Contract  Construed. 

Upon  the  evidence  in  this  case,  keld^  that  the  transaction  between  the  railway 
company  and  the  Minnesota  Construction  Company,  although  inform  a  mortgage, 
amounts  in  effect  and  substance  to  a  conveyance  of  the  lands  in  controversy,  and 
hence  that  the  same  are  subject  to  taxation  within  the  meaning  and  spirit  of  the 
statute. 
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Appeal  from  an  order  of  the  district  court,  Hennepin  county. . 

Gordon  E.  Cole,  for  respondent,  St.  Paul  &  C.  Ry.  Co.  W.  J.  ffahn,  Atty. 
Gen.,  and  /.  Jf.  Martin,  for  appellant,  F.  S.  McDonald  and  another. 

Mitchell,  J.  Incorporated  by  chapter  1,  Laws  Ex.  8as8.  1857,  under  the 
name  of  "The  Minnesota  &  Pacific  Railroad  Company."  revived  by  chapter 
20,  Sp.  Laws  1863,  under  the  name  of  "The  St.  Paul  &,  Pacific  Railroad  Com- 
pany," which  was  changed  to  the  present  name  pursuant  to  chapter  1,  Sp.  Laws 
1867,  the  plaintiff  was  organized  to  build  a  railroad  from  St.  Paul  to  Winona. 
The  lands,  the  taxability  of  which  is  the  issue  in  the  present  case,  are  apart 
of  a  grant  of  swamp  land  made  to  this  company  by  the  state  by  chapter  4, 
Sp.  Laws  1863,  to  aid  in  the  construction  of  this  road.  This  grant  amounted 
to  462,000  acres,  being  seven  sections  to  the  mile,  although  it  appears  that 
the  railway  company  claimed  it  to  be  double  that  amount,  or  fourteen  sec- 
tions to  the  mile.  According  to  plaintiff  *s  own  testimony  it  is  not  worth  to 
exceed  $l.li5  per  acre,  or  $577,500. 

By  the  charter  of  this  company  a  commuted  system  of  taxation  was  stipu- 
lated for,  by  which,  in  consideration  of  the  payment  of  a  percentage  of  the 
gross  earnings  of  the  road  to  the  state,  the  lands  and  other  property  of  the 
company  were  to  be  forever  exempt  from  taxation.  Laws  1857,  Ex.  Sess.  c. 
1,  §  18;  Sp.  Laws  1865,  o.  6.  By  the  original  grant  the  lands  in  question 
were  not  to  be  subject  to  taxation  until  sold  and  conveyed  by  the  company. 
Sp.  Laws  1863,  c.  4.  This  was  subsequently  modified  so  that  whenever  any 
of  these  lands  should  be  contracted  to  be  sold,  conveyed,  or  leased  by  the  com- 
pany, the  same  should  be  placed  upon  the  tax-list  for  taxation  as  other  real 
estate,  for  the  year  succeeding  that  in  which  such  contract  for  a  sale,  convey- 
ance, or  lease  thereof  should  have  been  made;  but  in  enforcing  the  collection 
of  the  taxes  the  title  or  interest  of  the  company,  or  any  trustee  or  mortgagee 
thereof,  should  in  nowise  be  impaired  or  affected  thereby.    Sp.  Laws  1865,  c  9. 

In  June,  1869,  the  railroad  company  entered  into  a  contract  (which  is  fully 
set  forth  in  the  record)  with  "The  Minnesota  Construction  Company"  for 
the  construction  and  equipment  of  its  line  of  road  from  St.  Paul  to  Winona, 
by  the  terms  of  which  the  latter  agreed  to  obtain  the  necessary  right  of  way» 
and  build  and  equip  the  line  complete,  and  in  consideration' of  such  agree- 
ment the  railway  company  sold,  transferred,  and  assigned  to  the  construction 
company — First,  $3,000,000  first  mortgage  land-grant  bonds  of  the  railroad 
company;  second,  $3,000,000  (the  whole  issue  to  be  limited  to  that  amount) 
of  special  preferred  capital  stock  of  the  railroad  company,  issued  pursuant  to 
Sp.  Laws  1864,  c.  3,  which  should  give  the  holders  a  preference  from  said 
railway  company  of  10  percent,  per  annum  from  the  net  earnings  of  the  road, 
and  absolute  separate  ownership  of  all  the  lands  which  had  been  or  which 
should  be  thereafter  granted  to  or  acquired  by  the  railway  company  in  jiid  of 
the  construction  of  the  road;  third,  all  their  right,  title,  and  interest  in  and 
to  all  of  the  $6,000,000  capital  stock  of  the  railway  company;  fourth,  all 
gifts,  donations,  bounties,  or  aids  in  any  form  or  shape  which  had  been  or 
might  thereafter  be  made  or  given  by  any  person,  corporation,  municipality, 
or  state,  to  aid  in  the  construction  of  such  railway;  /ifth,  the  railway  com- 
pany also  agreed  to  make  and  deliver  to  the  construction  company  any  and 
all  other  documents  and  instruments  in  writing  w^hich  the  construction  com- 
pany should  require  or  be  advised  by  counsel  as  necessary  or  important  to 
them  to  more  effectually  carry  out  the  true  intent  and  meaning  of  the  agree- 
ment. 

This  rather  remarkable  contract,  by  which  the  railroad  company  completely 
sold  itself  out  to  pay  for  the  construction  of  its  road,  was  fully  executed 
on  its  part.  Although,  perhaps,  not  very  important,  it  is  claimed  that  the 
83,000,000  special  preferred  capital  stock,  which  was  to  give  its  holders  ab- 
solute separate  ownership  of  the  lands,  was  never  issued.    But  the  fact  that 
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it  was  actually  issued  is  virtually  admitted  in  the  cynplaint,  and  conclusively 
proven  by  the  evidence. 

Under  this  contract  the  construction  company  proceeded  to  build  the  road. 
In  February,  1871,  after  the  greater  part  of  the  road  was  constructed,  but  be- 
fore it  was  completed,  the  construction  company  applied  to  the  railway  com- 
pany, iisking  for  a  modilication  of  the  contract  so  as  to  allow  it  to  return  the 
J?3, 000,1)00  special  preferred  stock  to  be  canceled,  and  that  in  lieu  thereof 
the  railway  company  execute  to  it  a  mortgage  upon  all  the  lands  (the  462,000 
acres)  donated  to  aid  in  the  construction  of  the  road  for  $3,000,000,  with 
interest  at  10  per  cent.  This  modification  was  assented  to  and  executed  by 
the  return  and  cancellation  of  the  special  preferred  stock,  and  the  execution 
of  a  mortgage  on  the  lands  for  $3,000,000,  presently  due.  Only  one  bond  or 
certificate  of  indebtedness  was  issued  to  represent  the  entire  amount. 

As  this  modilication  was  made  before  the  railway  company  had  acquired 
title  to  or  fully  earned  these  lands,  we  shall  not  consider  the  effect  of  the  is- 
sue of  this  special  preferred  stock  further  than  as  it  may  serve  to  character- 
ize what  followed.  In  the  communication  to  the  railway  company  the  reason 
assigned  by  the  construction  company  for  requesting  this  change  of  the  con- 
tract was  inability  to  raise  money  on  the  special  stock  with  which  to  com- 
plete the  road.  But  there  is  very  little  in  the  surrounding  circumstances  to 
indicate  that  this  was  the  real,  or  at  least  the  important  and  controlling,  rea- 
son for  requesting  the  change;  for  it  nowhere  appears  that  the  construction 
company  ever  attempted  to  raise  money  on  the  stock,  or  ever  raised,  or  at- 
tempted to  raise,  money  on  the  mortgage  after  the  change  was  effected.  The 
mortgage  was  certainly  not  put  in  the  usual  form  of  railway  mortgages  or 
trust  deeds,  when  the  bonds  are  intended  to  be  placed  on  the  market.  But 
however  that  may  be,  it  pretty  conclusively  appears  that  the  important  con- 
sideration for  making  the  change  was  the  fact  that,  while  the  lands  were  rep- 
resented by  this  stock,  they  might  be  liable  for  the  debts  of  the  railway  cojn- 
pany.  Two  facts  are,  in  our  opinion,  very  evident;  Firsts  that  by  the  origi- 
nal contract,  whatever  misapprehension  might  have  existed  as  to  its  legal 
effect,  the  intention  was  that  the  issue  of  the  special  preferred  stock  should 
give  the  construction  company  the  absolute  and  separate  ownership  of  the 
lands;  and,  second,  that  the  object  of  the  modification  of  the  contract  was,  not 
that  the  construction  company  should  take  a  less  interest  in  the  lands,  but 
that  it  might  hold  more  securely  the  beneficial  interest  in  them  which  it  was 
int-ended  by  the  original  contract  that  it  should  have.  The  mortgage  was 
not  an  ordinary  railway  mortgage,  and  could  never,  under  the  circumstances, 
have  been  intended  or  expected  to  perform  the  ordinary  offices  of  a  mortgage. 
In  view  of  facts  hereafter  referred  to,  it  could  never  have  been  intended  or 
expected  that  the  railway  company  would  ever  pay  the  mortgage  or  redeem 
the  lands.  The  necessary  effect  and  manifest  purpose  of  it  was  to  accomp- 
lish, in  another  form,  what  was  designed  to  be  done  by  the  original  contract, 
viz.,  to  turn  over  to  the  construction  company  the  entire  beneficial  interest 
in  tlie  lands,  but  in  a  way  that  would  secure  them  against  possible  claims  of 
creditors  of  the  railway  company. 

Another  result  of  this  change  was,  in  effect,  to  separate  the  land  grant  from 
the  other  property  of  the  railway  company.  Whether  this  was  desirel  in  an- 
ticipation of  a  sale  of  the  road,  which  was  actually  made  in  the  following  Jan- 
uary, it  would  perhaps  be  improper  here  to  speculate. 

After  this  modification  the  construction  company  proceeded  and  completed 
the  building  of  the  road.  In  January,  1872,  the  entire  road  was  sold  and  trans- 
ferred to  tlrj  Milwaukee  &  St.  Paul  H;iilway  Compmy,  leaving  the  Chicago 
&  St.  Paul  li:iil way  Company  "a  mere  legal  shadow,"  which  neither  owned 
nor  operatr>d  a  mile  of  road,  and  possessed  no  property,  present  nor  prospective, 
unless  it  was  tlie  right  of  redemption  in  those  lands,  already  incumbered  for 
several  times  their  value.     The  stock  of  the  company  represented  nothing  of 
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an  J  intrinsic  value.  It  is^  as  Mr.  Chamberlain  himself  expresses  it,  "a  mere 
myth, "  of  no  value,  and  held  "  merely  to  keep  up  the  organization.  *'  The  con- 
struction company,  which  owns  it,  (they  have  undisputed  title  to  $4,000,000 
of  it,  and  claim  to  own  the  other  $2,000,000,)  use  it  solely  for  the  purpose  of 
keeping  in  name  and  form  the  organization  of  the  Chicago  &  St.  Paul  Rail- 
way Company, — and  this  is  confessedly  kept  up  for  the  sole  purpose  of  holding 
the  noininiil  legal  title  of  these  lands.  When  asked  the  question,  Mr.  Cham- 
berkiiu  admits  that  he  knows  of  no  other  purpose,  and  that  if  there  was  one 
he  thinks  he  would  know  it. 

Under  the  form  and  name  of  this  "  legal  shadow  "  the  construction  com- 
pany control  the  lands.  Although  the  mortgage  has  been  overdue  for  over  15 
years,  and  nothing  paid  on  it  except  the  proceeds  of  some  30,000  or  35,000 
acres  of  the  land  sold  to  tliird  parties,  and  the  security  confessedly  not  worth 
a  fifth  of  the  debt,  and  the  railway  company  possessed  of  nothing  out  of 
which  the  deficiency  can  be  made,  yet  the  construction  company  has  taken 
no  steps  to  foreclose  or  perfect  title.  The  lands  are  managed  by  an  agent, 
nominally  of  the  railway  company,  but  really  of  the  construction  company, 
who  remits  the  proceeds  of  sales  to  the  trustee  named  in  the  mortgage  for 
the  benefit  of  the  construction  company.  The  ownership  of  the  lands  is  en- 
tirely divorced  from  that  of  the  road.  The  Chicago  &  St.  Paul  Railway 
Company,  existing  only  in  name,^  has  no  valuable  or  beneficial  interest  in 
either.  The  entire  beneficial  interest  in  the  lands  is,  to  all  intents  and  pur- 
poses, in  the  construction  company. 

After  thus  stating  the  facts  as  we  understand  them,  very  little  remains  by 
way  of  argument.  The  legal  principles  involved  are  few  and  simple.  The 
exemption  from  taxation  stipulated  for  in  this  charter  is  a  privilege  or  im- 
munity for  the  benefit  of  the  railway  company,  and  not  inhering  in  the  prop- 
erty, or  pjissing  to  an  assignee  or  grantee  of  the  lands,  severed  from  the  en- 
terprise in  aid  of  which  the  grant  was  mad*^.  Equity  will  never  suffer  the 
mere  appearance  or  external  form  to  conceal  the  real  nature  and  purpose  of 
a  transaction.  The  question  is  not  what  are  the  words  or  terms  of  a 
contract  on  its  face,  but  what  is  its  real  character?  It  would  be  useless  as 
well  as  disingenuous  for  a  court  to  profess  to  be  so  blinded  by  the  mere  ex- 
ternal form  as  to  be  unable  to  perceive  the  real  facts  underneath,  which 
would  be  perfectly  apparent  to  any  business  layman  of  ordinary  intelligence. 

Now,  in  the  present  case,  when  we  strip  off  the  external  dress  in  which 
this  transaction  has  been  clothed,  and  look  at  the  substance  of  the  matter, 
the  following  facts  are,  in  our  judgment,  transparently  manifest,  viz. :  That 
the  construction  company  has  acquired  these  lands  in  payment  for  building 
plaintiff's  road,  and  hold  the  entire  beneficial  interest  in  them  as  fully,  to  all  in- 
tents and  purposes,  as  if  conveyed  by  deed  absolute  in  form;  that  if  the  exemp- 
tion from  taxation  is  to  continue,  it  will  be  for  the  exclusive  benefit  of  the 
constructiorf  company;  that  no  part  of  the  commutation  tax  now  paid  by  the 
Milwaukee  &  St.  Paul  Railroad  Company  out  of  the  earnings  of  the  roful  is  paid 
in  lieu  of  taxes  on  these  lands ;  that  the  mere  form  of  an  organization  of  the 
Chicago  &  St.  Paul  Railroad  Company  is  kept  up  by  the  construction  com- 
pany for  the  sole  purpose  of  holding  the  nominal  fee  of  these  lands,  and  for 
this  there  can  be  but  one  object,  viz.,  to  continue  this  exemption  for  the  ex- 
clusive benefit  of  the  construction  company.  The  organization  of  the  rail- 
way company,  which  is  not  in  the  exercise  of  a  single  francliise  for  which  it 
was  created,  and  which  has  no  beneficial  interest  in  the  lands,  is  kept  up  in 
form  by  the  construction  company  (by  virtue  of  this  valueless  stock)  for  the 
sole  purpose  of  holding  a  nominal  equity  of  redemption,  so  that  the  real  owner 
of  the  lands  may  hold  under  the  guise  of  mere  mortgagee,  and  thus  eviule 
taxation. 

This  is  the  necessary  effect  of  this  scheme,  and  it  can  be  the  only  possible 
object  in  keeping  it  on  foot.    If  the  railway  company  had,  in  payment  for 
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building  its  road,  sold,  or  contracted  to  sell,  this  land  grant  in  a  block  by 
conveyance  absolute  in  form,  it  would  require  no  argument  to  show  that 
these  lands  are  taxable.  In  substance  and  effect,  we  think,  the  same  thing 
has  been  done.  In  short,  the  evidence  compels  us  to  the  conclusion  that  this 
transaction,  although  inform  a  mortgage,  is  in  substance  a  conveyance,  and 
was  intended  to  operate  as  such.  The  state  should  and  must,  in  letter  and 
spirit,  religiously  keep  its  contract  obligations;  but  the  law  will  not  tolerate 
the  use  of  mere  forms  to  evade  its  spirit.  To  continue  the  exemption  of 
these  lands  from  taxation  would  be  a  fraud  upon  the  state,  and  contrary  to 
the  meaning  and  spirit  of  the  statute.  Our  conclusion,  therefore,  is  that  the 
flndings  of  fact  and  conclusions  of  law  of  the  learned  trial  court  are  not  jus- 
tified by  the  evidence.  The  order  denying  a  new  trial  is  reversed,  and  a  new 
trial  ordered. 


Chaunoby  v.  WAS8. 

Filed  November  14,  1886. 

Taxattok— JuBiBDTcrnoK  07  CouBT— Sale— Pbevious  Payment— Laws  Minn.  1881,  Ch. 
10,  i  19. 

In  proceedings  to  enforce  payment  of  taxes  against  real  estate,  the  jurisdiction  of 
the  court  as  to  a  particular  tract  is  not  affected  by  the  fact  that  the  taxqs  upon  such 
tract  have  been  previously  paid ;  following  Ooiinty  of  Chisago  v.  St.  Paid  it  D.  R.  Ob., 
27  Minn.  109;  S.  C.  6  N.  W.  Rep.  454.  The  rule  is  not  changed  by  section  19,  c.  10, 
Laws  1881.    Bebbt,  J.,  dissents. 

Appeal  from  an  order  of  the  district  court,  St.  Louis  county,  sustaining 
demurrer. 

P.  Ayer,  for  appellant,  Charles  Ohauncey.  W.  W.  Billson,  for  respondent, 
Cordelia  Wass. 

GiLFiLLAN,  C.  J.  Defendant  claims  title  to  the  land  in  controversy  through 
a  sale  on  September  19,  1881,  under  the  tax  judgment  in  proceedings  that 
year  to  enforce  the  tax  of  1880.  The  plaintiff  claims  that  the  judgment  was 
void  because  the  tax  for  1880  was  paid  before  its  rendition.  Does  the  fact 
that  a  tax  upon  real  estate  has  been  paid  render  a  subsequent  judgment  and 
sale  for  the  tax  void  ?  is  the  only  question  in  the  case.  Tlie  filing  of  the  de- 
linquent list  with  the  cleric  of  the  court  has  "the  force  and  effect  of  filing  a 
complaint  in  an  action  by  the  county  against  each  piece  or  parcel  of  land 
therein  described,  to  enforce  payment  of  the  taxes  and  penalties  therein  ap- 
pearing against  it,  and  shall  be  deemed  the  institution  of  such  an  action." 
Section  70,  c,  11,  Gen.  St.  1878.  When  the  notice  required  by  section  71  has 
been  published  in  the  manner  required  by  section  72,  "the  notice  shall  be 
deemed  to  have  been  served,  and  the  court  to  have  acquired  full  and  complete 
jurisdiction  to  enforce  against  each  piece  or  parcel  of  land  in  said  published 
list  described,  the  taxes  accrued,  penalties  and  costs  upon  it  then  delinquent; 
*  *  *  and  such  jurisdiction  shall  not  be  affected  by  any  error  in  making 
the  list  filed  with  the  clerk,"  etc.  Section  73.  The  provisions  of  these  sec- 
tions  being  complied  with,  the  court  has  jurisdiction  to  try  and  determine 
the  claim  presented,  by  the  filing  of  the  list  that  the  taxes  appearing  upon  it 
are  due  from  the  respective  pieces  of  land  against  which  they  appear  upon  it. 
By  filing  the  list  the  county  asserts  that  the  taxes  are  due,  and  presents  the 
matter  for  the  court  to  try  and  determine,  and  the  jurisdiction  of  the  court  to 
try  and  determine  it  cannot  depend  in  any  degree  upon  the  rightfulness  of 
the  claim  presented  for  its  adjudication. 

That  the  land  is  exempt  or  that  the  tax  has  been  paid  is  a  defense  which 
must  be  "made  to  appear  by  answer  and  proofs."  Section  79.  This  was  de- 
cided in  County  of  Chisago  v.  St.  Paul  &  D,  R,  Co,,  27  Minn.  109,  S.  C.  6  X. 
W.  Kep.  454,  a  case  not  distinguishable  from  this,  so  far  as  this  point  is  con- 
cerned.   The  judgment  is  conclusive  of  the  right  to  enforce  the  tax,  unless 
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the  statute  provides  some  mode  of  avoiding  that  effect.  Section  85  specifies 
the  only  grounds  upon  which  the  sale  may  be  set  aside  or  held  invalid.  Thiit 
the  land  was  exemj)t  from  taxation,  or  that  the  tax  was  paid  bet'or**  judg-* 
ment,  is  not  among  them.  A  remedy  to  the  owner  in  such  case  is  affordetl 
by  section  80,  which  declares  that  the  judgment  shall  be  final,  except  on  re-' 
view  by  the  supreme  court;  but  authorizes  the  court,  before  the  period  of  re- 
demption expires,  to  open  or  vacate  the  judgment  and  permit  the  party  to 
defend,  to  the  same  extent  as  before  judgment,  on  the  ground  that  the  tax 
has  been  paid  or  that  the  property  is  not  subject  to  taxation.  Certainly  down 
to  1881  there  was  no  provision  of  statute  under  which  a  sale  pursuant  to  the 
judgment  could  be  attacked  on  eitlier  of  these  grounds.  But  it  is  claimed 
that  section  19,  c.  10,  Laws  1881,  amending  section  97,  c.  11,  Gen.  St.  1878, 
has  the  effect  to  abrogate  the  rule  as  it  existed  to  that  time.  Section  97  did* 
not  assume  to  declare  the  force  and  effect  of  the  judgment,  nor  the  causes  for 
which  the  sale  might  be  held  invalid,  but  only  to  provide  for  refundment  to 
the  purchaser  or  assignee  frgm  the  state  of  the  amounts  paid  by  him  on  the 
sale  or  assignment,  and  for  subsequent  taxes,  penalties,  and  costs.  As  the 
section  originally  stood,  refundment  could  be  made  only  where  there  was  a, 
judgment  declaring  the  sale  void.  The  material  amendment  is  in  the  proviso 
added  by  section  19,  c.  10,  Laws  1881.  This  provides  for  refundment  (witli- 
out  a  judgment  declaring  the  sale  void)  upon  certain  proofs  presented  to  the 
county  auditor  that  the  land  is  exempt  from  taxation,  or  that  the  taxes  had 
been  paid  prior  to  the  sale,  anil  authorizes  the  auditor,  "if  sucli  lands  were 
bid  in  by  the  state,"  to  "ciincel  such  sale  and  satisfy  the  tiix  judgment."  It  is 
suggested,  as  an  argument,  that  the  legislature  could  have  had  no  reason  for 
providing  this  summary  mode  of  surrender  by  the  state  or  a  cash  purchaser' 
of  the  right  apparently  passed  by  the  sale  and  refundment  to  the  cash  pur- 
chaser, but  its  understanding  that  nothing  passed  by  the  sale,  i.  e„  that  it 
was  void. 

It  would  be  very  unsafe  to  imply  an  intent  to  repeal  or  abrogate  an  es- 
tablished rule,  from  a  doubtful  conjecture  as  to  the  reason  which  may  have- 
in  fiuenced  the  legislature  to  pass  an  act.  It  is  not  clear  for  what  reason  the 
legislature  passed  the  proviso.  It  may  have  been  to  enable  parties  to  avoid 
the  uncertainty  that  must  rest  on  the  right  of  the  purchaser  so  long  as  the 
power  to  vacate  the  judgment  and  permit  a  defense  as  provided  in  sectioa* 
80  exists,  or  to  restore  the  status  quo  in  a  cheaper  and  more  summary 
method  than  is  provided  in  that  section.  It  is  useless,  in  determining  thiff 
question,  to  conjecture  wluit  may  have  been  the  reason;  for  the  words  to 
express  the  intention  to  establish  a  rule  that  tax  judgments  shall  be  void 
because  the  lands  are  exempt,  or  the  taxes  have  been  previously  paid,  are  so 
obvious. that  the  avoidance  of  them  shows  the  absence  of  such  intention.  In 
chapter  185,  Laws  1881,  which  applied  only  to  enforcement  of  taxes  delin- 
quent in  1879  and  previous  years,  and  some  of  the  provisions  in  which  were 
much  more  rigorous  and  harsh  than  the  provisions  with  respect  to  the  same 
matters  in  chapter  11,  Gen.  St.  1878,  the  legislature  did  intend  that  the  sale 
should  be  void  in  case  of  exemption  or  payment  of  the  tax  before  judgment^ 
and  could  not  have  supposed  that  it  would  be  void  without  an  explicit  decla- 
ration to  that  effect.  And  so,  in  section  7,  it  is  expressly  declared  that  proof 
at  any  time  of  either  of  those  facts  shall  avoid  the  sale.  Without  that  decla- 
ration, the  judgment  and  sale  under  that  act  would  have  been  of  the  same 
force  and  effect  as  judgment  and  sale  under  the  general  statute.  We  would 
not  be  justified  in  implying,  from  the  language  of  the  amendment  to  section 
97,  an  intent  to  change  the  previously  existing  rule  as  to  the  conclusiveness- 
of  the  judgment.     Order  afiirmed. 

Berry,  J.,  {dissenting,)    In  my  opinion,  under  a  fair  construction  of  the 
tax  law,  (chapter  11,  Gen.  St.  1878,)  and  especially  of  section  73,  we  are  not' 
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required  to  hold  that  the  district  court  is  invested  with  jurisdiction  to  enforce 
a  tax  which,  having  been  paid,  is  not  delinquenty  even  if  it  be  competent 
(which  1  doubt)  for  the  legislature  to  confer,  or  the  court  to  exercise,  any  such 
jurisdiction,  (especially  upon  mere  constructive  notice.)  I  think  the  gross  in- 
justice which  will  certainly  result  ought  to  make  this  court  slow  to  sustain 
any  such  assumed  jurisdiction,  unless  absolutely  compelled  so  to  do  by  the 
explicit  language  of  the  statute.  I  therefore  dissent  from  the  opinion  of  my 
brethren  in  this  case,  although  in  so  doing  I  am  obliged  to  recant  what  I  now 
deem  to  be  the  erroneous  dictum  of  Ccimty  cf  Chisago  v.  St,  Paul  <&  I>.  R. 
Co,,  cited  in  the  majority  opinion. 
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SUPREME  COURT  OF  MICHWAN. 


Fisher  v,  Marquette  Circuit  Judge. 

Filed  November  18,  1885. 

£■8  Abjudicate— Crobs-Replbvin  — Motion  to  Quash  — Plea  in  Abatement— Evi- 
dence. 

A  second  writ  of  replevin  cannot  be  superseded  or  qna^hed  on  the  ground  that  it 
is  a  cross-replevin ;  but  it  may  be  proved  in  bar  of  tne  first  suit,  or  the  defendant 
may  plead  it  in  abatement. 

Mandamus, 

W.  P,  Healy  and  Isadc  Marston,  for.    F,  O.  Clark,  against. 

Champlin,  J.  On  September  16,  1885,  the  relators  Spenser  O.  Fisher, 
Albert  A.  Crane,  and  Frederick  Cole,  copartners,  doing  business  at  Bay  City, 
Michigan,  under  the  firm  name  of  West  Bay  City  Manufacturing  Company, 
commenced  an  action  of  replevin  in  the  circuit  court  for  Marquette  county 
against  Arthur  Hill,  William  C.  Busch,  Eben  N.  Briggs,  Edward  R.  McCarty, 
defendants,  to  recover  possession  of  1,195,000  feet  of  pine  saw-iogs.  The  writ 
■of  replevin  by  which  said  suit  was  commenced  was  regular  in  form.  An- 
nexed to  the  writ  was  an  aflftdavit,  and  before  the  writ  was  executed  the  plain- 
tiff delivered  to  the  sheriff  a  bond  of  indemnity.  The  writ  was  duly  served  on 
two  of  the  defendants,  Busch  and  Briggs;  the  other  defendants.  Hill  and  Mc- 
Carty, not  being  found.  The  property  specified  in  the  writ  was  replevied  from 
defendants  and  delivered  to  plaintiffs  upon  the  execution  of  the  required  bond. 
On  the  twenty-fifth  day  of  September,  1885,  the  defendant  Busch  appeared 
specially  in  the  cause,  and  entered  a  special  motion  to  supersede  and  quash  the 
writ  of  replevin  so  issued  in  favor  of  Fisher,  Crane,  and  Cole,  for  the  reason 
that  a  prior  writ  of  replevin  had  been  sued  out  and  executed  in  favor  of  Busch 
as  sole  plaintiff  against  Fisher,  one  of  the  plaintiffs  in  this  suit,  and  Nestor 
and  Burtis  for  the  same  property.  The  defendants  alleged  that  the  writ 
affainst  them  ought  to  be  quashed,  because  it  was  a  cross-writ  of  replevin. 
The  motion  was  based  upon  the  affidavits  of  Busch,  which  identified  the  plain- 
tiff Fisher  as  the  same  person  as  the  defendant  Fisher  in  the  first  writ  and 
the  files  and  entries  in  the  replevin  suits.  The  circuit  judge,  on  the  hear- 
ing, became  satisfied  that  the  second  writ  was  a  cross- replevin,  and  therefore 
irregular,  and  entered  an  order  quashing  the  writ.  The  relators  ask  for  a 
mandamus  to  compel  the  circuit  judge  to  vacate  this  order. 

We  do  not  feel  called  upon  to  review  the  conclusions  of  the  circuit  judge 
as  to  this  being  a  case  of  cross-replevin;  for  whether  it  be  so  or  not  we  are  all 
agreed  that  the  second  writ  cannot  be  superseded  or  quashed  for  that  reason, 
on  motion.  It  may  be  shown  in  bar  of  the  first  suit;  or  if  the  defendants  in 
the  second  writ  desire  to  raise  the  question  at  the  outset,  it  can  only  be  done 
by  a  plea  in  abatement.  We  have  examined  the  authorities  cited  in  support 
of  the  action  of  the  circuit  court,  and  it  appears  that  the  course  pursued  by 
him  is  not  without  precedent;  but  we  are  of  opinion  that  the  better  practice 
is  to  raise  the  question  by  plea  in  abatement  at  this  stage  of  the  proceedings. 
In  this  way  all  the  facts  are  spread  upon  the  record,  and  if  any  error  should 
intervene,  it  can  be  remedied  by  the  writ  of  error.  This  is  all  that  need  be 
said  at  this  time.    The  mandamus  must  issue  as  prayed* 

(The  other  justices  concurred.) 
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Elliott  c.  Kalkaska  Supers* 

Paquette  v.  Same. 

TuNOHALL  V.  Same. 

Filed  November  18,  1885. 

CoUKTT— Oabb  of  Small-Pox  Patients. 

Mandtxmu$  issued  to  compel  superyisozs  to  allow  claims  for  compensation  for  car- 
ing  for  small-poz  patients. 

Mandamus. 

Mclntyre  dk  Dtmham,  for.    Perkins  <&  Ellis,  against. 

Campbell,  J.  Each  of  these  relators  presented  claims,  allowed  by  the 
proper  board  of  health,  for  services  and  other  dues  incurred  under  their  duty  to 
take  measures  to  prevent  the  spread  of  small-pox.  The  supervisors  allowed 
more  or  less  of  the  accounts,  but  refused  to  allow  the  rest.  In  their  answers 
they  present  various  supposed  excuses  for  the  disallowance.  None  of  them  are 
such  as  they  could  lawfully  rely  upon.  Mr.  Elliott's  claim  is  for  services  as 
nurse  in  the  pest-house,  at  four  dollars  a  day, — allowed  by  the  supervisors  at 
two  dollars.  There  is  a  showing  made,  but  contradicted,  that  the  board  of 
supervisors  desired  to  have  claimant  given  a  fair  chance  for  a  full  hearing. 
The  objections  which  are  shadowed  forth  are  that  some  of  the  patients  were 
probably  able  to  pay  for  their  own  necessities,  and  that  the  charge  was  ex- 
orbitant. There  is  nothing  whatever  in  the  return  to  indicate  that  they  liad 
any  evidence  of  such  pecuniary  ability,  or  that  the  cliarges  were  excessive. 
Instead  of  having  an  open  and  proper  hearing  in  relator's  presence,  and  where 
he  could  be  represented,  the  return  shows  they  sent  out  a  committee  to  make 
such  private  explorations  as  they  saw  fit,  who  reported  the  views  of  some 
large  tax-payers  on  the  subject.  It  is  not  remarkable  that  tax-payers  should 
be  desirous  of  evading  county  charges ;  but  it  would  be  contrary  to  good  sense,^ 
as  well  as  law,  to  allow  a  public  body  having  legal  responsibilities  to  attempt 
to  shift  them  off  by  resting  on  the  advice  or  wishes  of  those  who  have  no  such 
duties. 

In  this  case  it  could  make  no  difference  what  patients  were  in  the  pest- 
house.  Relator  Elliot  was  employed  to  act  as  a  nurse  there,  and  it  in  no  way 
concerned  him  what  was  the  pecuniary  standing  of  its  inmates.  The  board 
of  health  have  the  power  and  responsibility  of  providing  such  a  house  and 
nurses  to  attend  it.  It  was  held  in  Rae  v.  'Flint,  51  Mich.  526,  S.  0.  16  N. 
W.  Rep.  887,  that  the  public  is  primarily  responsible  for  such  expenditures, 
and  that  it  would  be  contrary  to  public  policy  to  endanger  the  public  health 
by  making  it  impracticable  to  employ  help  who  would  not  be  sure  of  their 
pay.  The  exigency  of  a  pestilence  will  not  wait  for  the  convenience  of  par- 
ties,  and  measures  must  be  prompt  and  effectual.  The  board  of  health  must 
have  power  to  make  necessary  contracts,  and  this  involves  all  their  terms. 
This  was  decided  in  the  early  case  of  People  v.  Supervisors  of  Macomb  Co.,  3 
Mich.  475.  There  was  nothing  in  Elliott's  claim  which  was  open  to  inquiry 
before  the  supervisors,  and  they  should  have  allowed  it  as  presented.  There 
is  no  possible  issue  left  open.  Tunchall's  claim  was  for  care  of  certain  small- 
pox patients,  under  employment  from  the  board  of  health,  and  for  articles  de- 
stroyed to  avoid  infection.  These  items  were  within  the  discretion  of  that 
board,  under  sections  1647,  1648,  of  Howell's  Compilation.  The  destruction 
of  the  infected  property  used  in  the  care  of  the  sick  is  so  plain  a  necessity  as 
to  need  no  discussion.  The  return  of  defendants  on  this  case  is  much  like 
that  in  BllioWs  Case,  and  gives  no  reason  for  declining  action  in  ordering 
payment.    PaquetWs  Case  is  not  distinguishable  in  principle  from  Elliott's. 

It  is  very  much  to  be  regretted  that  Respondents  have  been  so  ill  advised 
as  to  attempt  to  avoid  the  payment  of  those  claims.    The  statutes  designed 
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to  protect  the  community  from  infection  are  of  the  utmost  importance,  and 
persons  cannot  be  compelled  to  risk  their  lives  to  take  charge  of  patients  un- 
less they  choose  to  do  so.  Suitable  and  competent  persons  cannot  be  procured 
without  fair  remuneration.  It  would  be  dangerous  in  the  extreme  if  such 
matters  could  be  left  open  to  the  caprice  of  any  public  body  after  the  imme- 
diate danger  is  ended,  where  notions  of  thrift  may  interfere  with  those  of 
humanity.  The  law  hjis  not  left  these  matters  open  to  any  such  risk,  and  it 
is  the  duty  of  courts  to  see  that  it  is  not  disregarded.  The  writs  must  all  is- 
sue as  prayed. 

(The  other  justices  concurred.) 


Haoklet  o.  Muskegon  Cmouir  Judge. 

Filed  November  18,  1885. 

BXBODTORS  AWD  ADMIWISTRATOHa— AlLQWANOB  TO  WlDOW—AaSIOW ABILITY— WaIVKR. 

The  allowance  to  a  widow  during  the  pendency  of  probate  proceedings  is  in- 
tended for  her  benefit,  and  not  payable  to  anybody  else,  and  it  may  be  waived  by 
her. 

Mandamus, 

W.  P.  Traphagen^  for  relator  HaiTlet  P.  Hackley.  Blair,  Kingsley  d- 
Kleinhaus,  for  relator  Chas.  H.  Hackley.  F.  W,  Cookf  for  respondent,  Mus- 
kegon Circuit  Judge. 

Campbell,  J.  Both  of  these  applications  are  for  the  purpose  of  obtaining 
writs  of  mandamus  to  compel  the  respondent  to  vacate  an  order  made  by  him 
to  strike  from  the  files  a  waiver  of  errors  signed  by  Harriet  P.  Hackley,  in  a 
proceeding  begun  by  her  in  the  probate  court  of  Muskegon  county,  asking  a 
temporary  allowance  during  probate  proceedings,  and  appealed  to  the  Muske- 
gon circuit.  So  far  as  necessary  for  the  present  hearing,  the  case  is  as  fol- 
lows: Porter  Hackley  died  in  June,  1884,  leaving  a  will.  Proceedings  were 
begun  to  procure  its  probate  soon  after.  The  relator  Harriet  P.  Haekley 
claims  to  be  his  widow.  This  was  and  is  denied  by  the  other  relator,  who  is 
executor.  The  will  was  probated  in  November,  1884,  and  the  probate  was 
afidrmed  in  July,  1885.  After  the  probate  of  the  will,  and  in  the  latter  part 
of  November,  1884,  Harriet  P.  Hackley  filed  a  petition  in  the  Muskegon  pro- 
bate court  claiming  to  be  widow,  and  asking  an  allowance  from  the  estate.  The 
probate  court  granted  her  $1,181  for  the  past,  and  $29  a  week  for  the  future, 
pending  the  settlement  of  the  estate.  On  appeal  to  the  circuit  court,  the  jury 
found  she  was  not  the  widow,  and  the  application  was  dismissed,  with  costs, 
on  June  20,  1885.  At  the  same  time  an  order  was  made  that  she  have  60 
days  to  settle  exceptions  or  move  for  a  new  trial.  This  time  would  expire 
August  20,  1885,  and  was  extended  by  two  extensions  to  October  6, 1885,  and 
since  to  November  15th. 

On  the  first  day  of  October,  1885,  Harriet  P.  Hackley  executed  and  ac- 
knowledged and  filed  a  written  instrument,  waiving  all  errors  and  exceptions 
and  the  right  to  move  for  a  new  trial,  and  consenting  that  the  verdict  and 
judgment  stand  as  final  and  conclusive.  On  the  seventh  day  of  October, 
Charles  C.  Chamberlain,  in  the  name  of  Chamberlain  &  Traphagen,  purport- 
ing to  act  in  her  name,  but  without  her  authority  to  do  so,  moved  to  strike 
this  paper  from  the  files,  on  the  ground  that  it  was  a  fraud  on  Chamberlain, 
who  claimed  to  hold  an  assignment  of  Mrs.  Hackley's  rights  in  the  estiite  of 
Porter  Hackley  of  all  beyond  $25,000.  This  assignment  is  alleged  in  substance 
as  made  September  2, 1884.  Although  the  affidavit  of  Mr.  Chamberlain  con- 
tains a  great  many  charges  and  accusations,  this  is  the  only  fact  based  on 
knowledge  which  in  any  way  concerned  relators,  or  which  now  concerns 
them.  Counter-affidavits  were  fij^d,  denying  all  the  merits.  The  circuit 
court  ordered  the  paper  to  be  stricken  from  the  files,  giving  until  November 
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1st  to  all  parties  in  interest  "to  take  such  steps  in  regard  to  the  granting  of 
such  motion  as  they  may  be  advised."  Charles  H.  Hackley  moved,  on  Octo- 
ber 15th,  to  vacate  this  order,  which  was  refused.  Harriet  P.  Hackley  made 
a  similar  motion,  setting  up  a  good  many  very  strong  facts  in  regard  to  the 
course  taken  on  the  trial  of  the  controversy  and  concerning  the  acts  of 
Chamberlain.  Her  application  was  signed  and  sworn  to  pei-sonally  by  her, 
and  the  application  was  made  in  her  behalf  by  William  P.  Traphagen,  appear- 
ing specially.  The  court  declined  to  hear  this  application.  It  appears  by  the 
judge's  return  that  he  did  so  because,  on  the  thirteenth  of  October,  an  order 
was  entered  by  Chamberlain,  in  the  name  of  Chamberlain  &  Traphagen,  sub- 
stituting himself  as  Mrs.  Hackley's  attorney  in  place  of  the  lirm. 

Air.  Cliamberlain's  action  in  that  regard,  witliout  the  concurrence  or  con- 
sent of  Mrs.  Hackley,  was  a  nullity,  and  the  court  had  no  right  to  refuse  her  a 
hearing  on  her  own  petition  under  any  circumstances.  It  is  the  duty  of 
every  court  to  hear  parties  in  regard  to  their  representation,  and  a  change  made 
ex  parte  by  one  or  both  attorneys  could  not  preclude  the  client  from  a  right 
to  be  heard  on  the  matter.  But  in  the  view  we  take  of  the  case,  inasmuch 
as  both  relators  ask  the  same  relief,  we  can  dispose  of  the  controversy  as 
it  stands.  The  application  for  an  allowance  during  the  pendency  of  the  con- 
troversy is  made  and  granted  for  the  sole  benefit  of  the  widow,  if  she  be  a 
widow,  and  is  not  payable  to  any  one  else.  It  is  not  intended  to  be  assigned. 
In  the  present  case  it'  was  not  attempted  to  be  assigned.  The  assignment  set 
op  by  Chamberlain  was  made  a  considerable  time  before  this  application  was 
presented,  and  covers  her  interest  in  the  estate  as  alleged  widow.  It  could 
not  cover  the  future  contingent  grant — not  then  even  asked  for — or  an  al- 
lowance during  the  controversy.  She  had  a  right  to  waive  it  at  any  time, 
and  the  waiver  would  bind  her  unless  invalidated  by  some  reason  peculiar 
to  herself.    It  could  not  be  avoided  by  any  one  else. 

The  only  possible  way  in  which  Chamberlain  can  be  prejudiced  is  by  the 
finding  of  the  jury  that  Mrs.  Hackley  was  not  the  widow  of  Porter  Hackley. 
We  are  not  disposed  to  consider  at  this  hearing  what  would  be  the  effect  of 
that  finding  if  set  up  in  any  other  controversy.  We  are  now  only  concerned 
with  the  right  of  Mrs,  Hackley  to  waive  her  own  rights  to  this  allowance. 
That  she  could  do  so  we  have  no  doubt,  and  the  waiver  was  lawfully  filed, 
and  must  have  such  effect  as  in  law  it  may  properly  have.  What  that  effect 
may  be  must  be  determined  in  some  other  way  than  by  striking  it  from  the 
files,  and  we  shall  not  anticipate  what  courae  Mr.  Chamberlain  may  have  a 
light  to  take. 

The  mandamus  must  be  granted,  with  costs  for  each  relator  against  Cham- 
berlain. 

(The  other  justices  concurred.) 


Crosby  v,  Detboit,  G.  H.  &  M.  Ry.  Co. 

Filed  November  19,  1885. 

Railroads — Fences — Negligence  in  not  Repairing— Submitting  Case  to  Jury. 

Where  a  defect  in  a  fence  separating  the  track  from  a  pasture  in  wliich  animals 
were  grazing  was  discovered  by  the  employe  of  the  company,  whose  duty  it  was  to 
repair  such  defects  before  sundown  on  a  pleasant  day,  followed  by  a  clear  night. 
it  cannot  be  said  as  matter  of  law  that  the  company  was  not  negligent  in  not 
at  once  setting  to  work  to  get  materials  and  repair  the  fence  ;  and  it  is  not  error  to 
submit  the  question  of  negligence  to  the  jury.    Campbell,  J.,  dissenting. 

Error  to  Oakland. 

Milton  M,  Burnham  and  Aaron  Perry,  for  plaintiff.  W,  H,  Rtissell  and 
Oeorf/e  Jerome,  for  defendant  and  appellant. 

Morse,  C.  J.  The  plaintiff  in  this  case  brought  suit  before  a  justice  of  the 
peace,  in  the  county  of  Oakland,  to  recover  the  value  of  a  horse  killed  by  one 
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of  the  defendant's  trains  on  the  night  of  October  20,  1882,  and  recovereil  a 
judgment  against  defendant  for  the  sum  of  $100  damages  and  costs  of  suit. 
The  defendant  appealed  to  the  circuit  court  for  the  county  of  Oakland,  and 
on  the  eleventh  of  December,  1884,  a  judgment  was  again  rendered  against 
defendant  for  $100  damages  and  costs  of  suit.  During  the  day,  from  some 
cause  not  known,  a  fire  destroyed  about  six  rods  of  a  board  fence  on  the  line 
of  the  railway  adjoining  plaintiff's  pasture  field,  about  one  mile  from  the  een> 
ter  of  the  village  of  Holly.  In  the  morning  when  the  section  hands  went  by, 
the  fence  was  in  good  condition.  On  their  return  from  their  work  in  the 
afternoon  before  sundown,  the  section-gang,  consisting  of  the  foreman  and 
three  others,  stopped  the  hand  car  and  observed  the  gap  in  the  fence,  and 
went  on  to  Holly  without  taking  any  steps  to  repair  it.  The  next  morning 
the  first  work  done  by  them  was  to  rebuild  the  fence.  Sometime  in  the  night 
the  horse  of  plaintiff  got  on  the  track  and  was  killed  by  defendant's  train. 

The  plaintiff  and  his  son  testified  that  they  saw  the  track-men  stop  opposite 
where  the  fence  was  burned  that  afternoon,  but  neither  of  them  knew  the 
fence  was  defective  until  next  morning,  when  the  track-man  notified  plaintiff 
that  his  horse  was  killed.  Both  also  testified  it  was  before  sundown  when 
they  saw  the  section-men  stop,  and  that  it  was  three-quarters  of  a  mile  to  the 
depot  at  Holly.  Thomas  Ryan,  one  of  the  track-men  sworn  on  behalf  of  the 
plaintiff,  testified  that  he  had  been  in  the  employ  of  defendant  under  the  section 
foreman,  £d  Dunn,  that  summer,  and  on  the  twentieth  day  of  October,  1882, 
was  on  the  hand  car  in  the  afternoon  returning  to  Holly  from  work.  The  men 
on  the  car,  the  foreman  being  one  of  them,  stopped  the  car  for  a  moment  oppo- 
site the  gap  in  the  fence,  and  he  noticed  it.  The  foreman  said  nothing,  but 
ordered  the  car  to  go  ahead,  and  when  they  arrived  at  Holly,  their  day's  work 
being  done,  he  dismissed  them.  It  was  a  nice  day,  and  a  nice  evening  also, 
and  it  was  not  yet  sundown  when  they  stopped  at  the  hole  in  the  fence.  It 
was  three-quarters  of  a  mile  to  Holly  and  took  them  about  10  minutes  to  go 
one  way.  The  field  had  been  used  by  the  plaintiff  as  a  pasture  that  summer 
and  was  so  used  that  day.  In  his  opinion,  if  the  things  had  been  right  ihere^ 
it  would  not  have  taken  but  a  little  while  to  repair  the  fence;  but  there  was 
nothing  at  the  gap  to  fix  it  with,  and  by  the  time  they  could  have  got  the  ma- 
terials there  it  would  have  been  pretty  difficult  to  drive  nails,  as  it  would  have 
been  pretty  dark.  Defendant's  counsel  asked  the  court,  under  the  proofs,  to 
direct  a  verdict  for  the  defendant,  on  the  ground  that  the  evidence  showed  no 
negligence  in  defendant. 

It  was  admitted  that  the  horse  was  killed  by  defendant's  cars,  and  there 
was  no  question  but  that  the  fence  was  one  that  the  company  was  bound  to 
keep  in  repair  under  the  statute.  The  court  refused  to  so  direct  a  verdict, 
and  charged  the  jury  substantially  as  follows  on  the  question  of  negligence: 
The  law  governing  this  case  gives  the  defendant  railway  company  reasonable 
time  to  procure  materials  and  repair  the  defective  fence  in  the  highway  b^ 
fore  they  can  become  liable  under  the  law  for  any  damages  accruing  In  con- 
sequence of  the  defect  in  the  fence.  In  this  case,  if  the  jury  finds  from  the 
facts  that  have  been  adduced  that  the  defendant  company  had  reasonable 
time,  after  notice  of  the  defect  in  the  fence  in  question,  to  have  procured  the 
necessary  materials  and  repaired  it  by  the  use  of  ordinary  diligence,  and  if 
the  jury  further  find  that  the  company  did  not  use  proper  care  and  reasonable 
diligence  in  making  the  repairs,  and  they  find  that  there  was  time,  on  the 
day  in  question  when  the  same  was  discovered,  to  have  procured  the  mate- 
rials and  made  the  necessary  repairs  before  night,  then  the  defendant  company 
would  be  liable  in  the  law  for  such  damages  as  the  jury  find  the  plaintiff  suf- 
fered in  consequence  of  the  defendant's  neglect,  if  there  was  neglect.  If  the 
jury  should  find  from  the  proof  that  there  was  not  time  before  night  on  the 
day  in  question  to  procure  the  necessary  materials  and  to  repair  the  defective 
fence»  and  the  jury  should  find  that  the  company  set  about  to  repair  the  fence 
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in  a  reasonable  time  afterwards,  or  set  about  to  procure  the  materials  and  re- 
l>air  the  fence  in  a  reasonable  time  after  notice,  then  the  defendant  company 
will  not  be  liable. 

It  is  insisted  that  this  was  error;  that  from  the  evidence  it  clearly  ap- 
pears that  the  fence  could  not  have  been  repaired  before  night  set  in;  and 
that  the  defendant  was  under  no  obligation  to  use  extraordinary  efforts  to 
make  the  needed  repairs  in  the  night-time.  The  court  fairly  left  it  to  the  jury 
to  say  whether  or  not,  with  reasonable  diligence,  the  fence  could  have  been 
repaired  before  night;  and  instructed  them  plainly  that  if  it  could  not  have 
been  so  repaired  before  night,  the  railroad  company  was  not  liable.  Because 
the  track-man  Byan  testitied  that  in  his  opinion  it  would  have  been  pretty 
dark  before  they  could  have  finished  the  repairing  did  not. preclude  the  jury 
finding  from  the  other  evidence  and  circumstances  in  the  case  that  it  could 
have  been  done;  and  we  are  not  prepared  to  say,  in  a  case  like  the  present, 
w^hen  the  defect  was  discovered  before  sundown  by  the  foreman  of  the  track- 
gang,  that  it  was  not  the  duty  of  these  men  to  at  once  set  about  the  business 
of  getting  materials  and  repairing  the  fence,  even  if  it  would  have  taken  a  few 
minutes  after  dark  to  complete  the  work.  It  seems  to  me  that  the  charge  of 
the  court  was  even  more  favorable  to  the  defendant  than  it  could  reasonably 
ask  under  the  law. 

The  men  whose  duty  it  was  to  repair  this  fence  discovered  it  before  sun- 
down upon  a  pleasant,  fair-weather  day,  with  a  pleasant  evening  following. 
They  knew  that  the  field  it  separated  from  their  track  was  a  pasture  for  plain- 
tiff's animals,  and  that  they  were  in  it  that  day  and  likely  to  remain  there 
during  the  night.  They  knew  that  the  trains  of  the  company  would  pass 
over  the  track  during  the  night,  and  that  there  was  liability  of  some  of 
plaintiff's  stock  straying  upon  the  track  and  getting  killed  or  injured.  It  was 
but  10  minutes'  ride  to  Holly,  where,  presumably,  at  the  defendants*  depot, 
were  the  necessary  materials  to  close  up  the  break  in  the  fence.  Yet  they 
made  no  effort  in  any  way  to  fix  the  fence  until  the  next  morning.  They 
left  the  gap  there  and  went  on  to  Holly,  where  the  foreman  dismissed  them. 
They  did  not  even  take  the  trouble  to  notify  the  plaintiff  or  any  of  his  family 
that  the  fence  was  down.  Not  until  the  horse  was  killed  did  any  of  them 
take  any  steps  whatever  to  save  the  property  of  plaintiff  from  a  danger  that 
was  evident.  The  same  outlay  of  time  expended  in  notifying  him  of  the  death 
of  his  horse  would,  the  evening  before,  in  all  probability  have  prevented  the 
loss. 

This  is  not  like  the  case  of  Stephenson  v.  Grand  Trunk  Ry,Co„  34  Mich. 
323,  where  the  foreman  was  not  notified  of  the  defect  in  the  fence  until  8 
o'clock  of  a  December  evening,  after  his  men  had  been  dismissed  from  their 
day's  labor  and  gone  to  their  homes,  and  the  notice  was  brought  to  him  by  a 
pei-son  not  connected  with  the  railroad  or  the  plaintiff. 

In  this  case  the  foreman  saw  the  hole  in  the  fence  himself,  while  his  men 
were  with  him,  their  day's  work  not  yet  ended,  and  under  his  control  and 
subject  to  his  orders;  and  yet,  without  any  care  whatever,  but  with  the  ut- 
most indifference  to  the  naturally  to  be  expected  consequences,  he  deliber- 
ately turned  away,  dismissed  his  men,  and  left  the  defect  without  even  the 
warning  that  a  common  and  ordinary  regard  for  the  rights  of  others  would 
liave  prompted.  In  the  case  of  the  Illinois  Cent,  R.  Co.  v.  Diokerson,  27  111. 
55,  it  was  held  that  it  was  not  the  duty  of  a  railroad  company  to  keep  a  patrol 
at  night  the  whole  length  of  their  line  to  see  that  the  fences  were  not  broken 
down  or  burned  up;  but  the  court  rightfully  refused  to  reverse  the  judgment 
against  the  corporation,  as  it  appeared  that  the  foreman  of  the  section-gang, 
whose  duty  it  was  to  keep  the  fence  in  repair,  passed  down  the  roiul  about  6 
o'clock  the  night  the  cattle  were  killed,  and  by  the  place  where  the  fence  was 
defective,  and  through  which  the  cattle  escaped  upon  the  track. 

The  foreman  testified  that  he  did  not  think  the  fence  was  down  when  he 
V.25N.W.  ,no.3 — 30 
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passed  by;  he  did  not  see  it  down,  but  it  might  have  been.  The  plaintiff  was 
allowed  to  save  his  judgment,  because  there  was  other  evidence  that  the  fence 
was  down  at  that  time,  and  the  foreman  evidently  testified  from  general  ob- 
servation ratlier  than  to  having  his  attention  particularly  directed  to  the  place 
wliere  the  fence  was  claimed  to  be  defective.  In  other  words,  the  plain  in- 
ference of  the  refisoniug  of  the  court  is,  the  jury,  from  the  evidence,  had  a 
riglit  to  find  the  fence  was  down,  and  if  so,  the  foreman  not  seeing  it,  this 
WHS  in  itself  negligence.  A  railroad  corporation  should  be  held  to  the  same 
vigilance  and  activity  in  keeping  a  fence  in  repair  as  good  business  men  en- 
gaged in  any  calling  or  industry  where  fences  are  required,  would  naturally 
exercise  in  the  prudent  care  of  their  own  property  liable  to  be  injured  or  de- 
stroyed by  the  breaking  or  burning  ot  a  fence.  And  the  question  whether 
an  ordinarily  prudent  farmer,  having  crops  inclosed  from  animals  running 
outside,  discovering  such  a  break  in  his  fence  as  this,  at  the  time  of  the  day 
these  track-men  found  this  gap,  would  not  at  once  have  set  about  repairing 
it,  is,  in  my  view  of  the  law,  a  fair  question  to  submit  to  a  jury,  if  it  is  not 
absolutely  certain  that  lie  would  do  so.  I  think  no  fair,  unbiased  panel  of  12 
men  would  answer  such  a  question  in  the  negative.  And  even  if  there  is  a 
fair  chance  of  difference  among  candid,  unprejudiced  men  upon  any  question 
of  this  kind,  then  it  cannot  be  taken  by  a  court  away  from  the  jury.  And  a 
disregard  of  the  same  degree  of  care  in  saving  the  property  of  others  from 
injury  by  its  action  tliat  an  ordinarily  prudent  man  would  exercise  in  pro- 
tecting his  own  property,  is  negligence  in  this  corporation,  as  it  would  be  in 
an  individual. 

It  cannot  be  said  that  the  facts  and  circumstance.s  in  the  case  before  us  lead 
inevitably  to  the  conclusin  that  there  was  an  absence  of  negligence  on  the 
part  of  the  defendant.  "Negligence  is  almost  always  to  be  deduced  as  an  in- 
ference of  fact  from  several  facts  and  circumstances  disclosed  by  the  testi- 
mony, after  their  connection  and  relation  to  the  matter  in  issue  have  been 
traced,  and  their  weight  and  force  considered.  In  such  cases,  if  unbiased  men 
would  differ  as  to  such  inferences,  then  they  cannot  be  made  without  the  in- 
tervention of  a  jury,  although  all  the  witnesses  agree  in  their  statements, 
or  there  is  but  one  statement  that  is  consistent  throughout."  Hill  v.  City 
cfFond  du  Lac,  56  Wis.  246;  S.  C.  14  N.  W.  Rep.  25. 

In  this  case  the  nature  of  the  break  in  the  fence;  the  distance  to  defendant's 
depot;  the  time  it  would  take  to  go  there,  get  the  necessary  materials,  and  re- 
turn and  repair  the  fence;  the  time  of  day  and  the  season  of  the  year  when 
it  was  discovered;  by  whom  it  was  discovered;  the  action. of  the  railroad  em- 
ployes whose  duty  it  was  to  repair  it,  and  that  they  knew  the  injury  likely  to 
happen  if  it  was  not  fixed,  and,  knowing  this,  did  not  notify  the  plaintiff,  or 
manifest  any  concern  about  it  till  morning, — were,  in  my  opinion,  such  facts 
and  circumstances  as  were  peculiarly  within  the  province  of  a  jury,  and  prop- 
erly belonged  to  no  other  tribunal.  It  was  for  them,  and  them  alone,  to  de- 
cide whether,  under  such  facts  and  circumstances,  the  defendant  used  such 
proper  diligence  as  a  reasonably  prudent  man  would  in  protecting  his  own 
property  from  damages  or  destruction.  Therefore  no  error  was  committed, 
and  the  judgment  of  the  court  below  will  be  affirmed,  with  costs. 

Champlin  and  SnERWOOD,  JJ.,  concurred. 

Campbell,  J.  The  declaration  in  this  case  charges  no  negligence,  but 
failure  to  keep  up  a  proper  fence.  And  under  this  declaration  and  the  facts 
in  the  record,  no  question  could  arise  except  whether  the  fence  which  was 
injured  was  allowed  to  remain  unrei)aired  an  unreasonable  time.  And,  as 
the  injury  was  done  the  same  evening,  the  only  question  of  negligence  as 
injurious  to  plaintiff  was  whether  the  fence  should  have  been  repaired  that 
evening.    There  is  nothing  alleged  which  could  bring  into  the  controversy 
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any  failure  of  the  agents  of  the  road  to  send  messages  to  plaintiff  to  tell  him 
what  hfvd  happened  to  his  fence.  Negligence  being  the  cause  of  action  alleged, 
it  devolved  on  plaintiff  to  prove  it  by  sufficient  evidence.  It  could  not  be  as- 
sumed without  pertinent  proof.  There  was  no  complaint  of  the  original 
fence.  The  injury  to  the  fence  is  shown  by  plaintiff  by  a  witness  called  by 
himself  to  have  been  first  known  a  few  minutes  before  sundown.  The  only 
witness  who  showed  any  notice  to  the  company  of  the  burning  of  the  fence 
was  one  of  the  men  who  was  employed  on  the  road,  and  who  passed  in  a 
hand  car  on  the  way  to  Holly.  There  was  no  proof  from  any  one,  except  in- 
cidentally, that  there  were  repairing  materials  obtainable.  The  witness  re- 
ferred to  indicates  that  they  were  to  be  found  at  Holly,  but  he  distinctly  gave 
it  iis  his  opinion  that  before  they  could  be  found  and  brought  to  th£  place 
where  they  were  needed,  it  would  be  too  dark  to  do  the  work  without  difficulty, 
if  at  all.  His  testimony  clearly  negatives  any  nggligence  in  not  repairing  the 
fence  that  evening,  and  it  is  the  only  testimony  on  which  plaintiff  could  rely 
to  make  out  the  notice  to  the  company. 

I  do  not  think  that  juries  can  be  allowed  to  disregard  testimony  and  form 
their  own  conjectures  for  which  they  have  no  legitimate  data.  In  my  opinion 
there  was  no  proof  to  go  to  the  jury  to  make  out  a  failure  of  the  defendant  to 
act  with  reasonable  diligence. 

See  Burlington,  etc.,  H.  Co.  v.  Webb,  24  N.  W.  Rep.  706,  and  note,  709. 
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Filed  November  19,  1886. 

1.  WrrxESft— Claim  aoatnst  Decedent's  Estate. 

A  party  presenting  a  claim  against  a  decedent's  estate  is  a  competent  witness  as 
to  matters  not  shown  to  be  within  the  knowledge  of  the  decedent. 
Z  Appkal— Exceptions  Noticed. 

No  exception  can  be  noticed  that  was  not  made  to  the  trial  judge  and  noted  in 
the  bill  or  exceptions. 

Error  to  St.  Joseph. 

O.  F.  Bean,  for  plaintiff.    Hotoell,  Cart  <§  Barnard^  for  defendants  and  ap- 
pellants. 

Campbell,  J.  Plaintiff,  who  is  a  son  of  the  deceased,  presented  a  claim 
agsiinst  tlie  estate,  which  was  disallowed,  and,  on  appeal  to  the  circuit  court, 
he  obtained  a  verdict  for  a  part  of  it.  The  administrator  brings  error.  The 
errors  assigned  are  somewhat  numerous,  but  so  far  as  they  rest  on  exceptions 
brought  to  the  notice  of  the  judge,  they  relate  to  but  a  few  matters,  and  may 
be  grouped  together  so  as  to  present  but  a  few  points.  Some  objections  were 
made  to  the  aetitm  of  the  court  in  allowing  the  appeal  papers  to  be  perfected. 
But  as  the  action  came  within  reported  decisions  of  this  court,  we  need  not 
-consider  it.  The  claim  consisted  of  a  series  of  charges  extending  back  to  1870. 
1871,  and  1872,  with  an  interval  of  over  six  years  between  these  and  the  next 
credit  in  1878,  and  the  only  transaction  in  this  interval  was  a  credit  to  de- 
<ceased  for  plowing  in  1?^76,  no  amount  being  carried  out.  Tlie  items  of  the 
•iccouTit  were  all  entered  on  paper,  as  she  swears,  contemporaneously  by  Mar- 
prriret  Cotherman,  wife  of  plaintiff,  he  being  somewhat  illiterate.  '  Some  of 
them  were  sworn  to  by  heraelf,  and  some  by  otlier  witnesses.  The  item  of 
pUtw  lug  was  sworn  to  by  various  persona,  and  plaintiff  was  allowed  to  testify 
to  the  amount  of  land  plowed,  and  to  the  value  of  the  plowing,  but  noth- 
in<4:  more.  It  wjis  shown  that  about  a  year  after  the  date  of  the  last  charge, 
p]:iintiff  made  a  note^to  his  father  for  between  five  and  six  hundred  dollars, 
which  had  not  matuml.  but  was  payable  without  interest  in  January,  1888. 
Defendants  declined  to  introduce  It  as  a  defense,  but  claimed  it  was  evidence 
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that  there  had  been  a  settlement  and  balance  found  due  deceased.  When 
Margaret  Cotherman  was  sworn  as  a  witness  only  two  exceptions  were  taken 
to  her  testimony.  One  was  that  she  was  incompetent  to  testify  to  matters 
within  the  knowledge  of  deceased,  and  the  other  that  some  of  the  items  she 
proved  were  more  than  six  years  old,  and  barred  by  the  statute  ot  limitations. 

The  first  of  these  objections  has  no  force.  She  was  not  a  party  to  the  litiga- 
tion in  any  way,  and  was  on  the  same  footing  with  any  other  witness.  The 
second  objection  was  also  untenable.  The  items  were  not  inadmissible,  but 
they  could  not  be  recovered  unless  shown  to  be  out  of  the  operation  of  the 
statute.  That  question  was  one  to  be  dealt  with  when  the  testimony  was  all 
in,  and  was  so  dealt  with  by  charges  which  were  excepted  to. 

Plaifttiff  was  a  competent  witness  to  matters  not  shown  to  be  within  his 
father^s  knowledge.  The  testimony  concerning  the  plowing  showed  that  the 
plowman  did  all  his  work  in  the  absence  of  decedent,  and  the  objection  did 
not  apply.  Tliere  was  testimony  to  go  to  the  jury  upon  all  the  items,  and  it 
was  not  excepted  to,  except  as  before  mentioned.  The  court  granted  the  in> 
struction  prayed  for,  that  the  jury  should  not  act  upon  any  testimony  of  Mrs. 
Cotherman  depending  on  what  her  husband  told  her,  but  must  act  on  evidence 
from  persons  cognizant  of  the  facts.  This  charge  was  twice  given:  once 
when  presented  as  a  request,  and  again  after  the  charge  was  finished,  when 
a  juror  made  an  inquiry  of  the  court,  which  led  the  court  to  repeat  it  again » 
precisely  as  desired. 

The  only  exceptions  to  the  substance  of  the  charge  are  those  which  com- 
plain  of  tlie  rulings  concerning  tlie  statute  of  limitations,  and  the  refusal  to 
charge  that  the  note  mentioned  must  be  presumed  to  have  been  given  in  full 
settlement  of  accounts.  Upon  the  effect  of  this  note  the  court  charged  tlie 
jury  quite  fully  that  they  were  to  determine  from  all  the  facts  whether  it  was 
or  was  not  a  settlement,  and  should  they  find  it  so  they  must  give  a  verdict 
for  the  estate.  The  exception  is  to  the  refusal  to  charge  that  it  must  be  held 
as  a  settlement  as  matter  of  law. 

We  find  no  support  for  this  broad  doctrine  in  the  authorities,  and  nothing^ 
was  cited  to  sustain  it.  Whatever  we  might  be  disposed  to  think  of  the  prob- 
abilities, it  was  a  question  of  fact  and  not  of  law.  From  the  amount  of  the 
verdict  it  is  impossible  to  tell  how  many,  if  any,  of  the  early  items  previous 
to  1878  were  allowed.  Most  of  them  must  have  been  rejected,  if  not  all.  But 
we  cannot  say  that  the  statute  is  not  in  question  on  the  record  as  it  stands, 
and  tlie  rulings  are  material.  It  was,  we  think,  for  the  jury  to  say  whether 
there  had  been  a  running  account  during  the  period  in  question.  The  rela- 
tions of  the  parties  were  such  that  laxity  of  dealing  and  settlement  would  not 
be  unnatural,  and  was  certainly  possible.  The  inability  of  the  plaintiff  to  be 
sworn  without  the  consent  of  the  defendant  makes  it  impossible  to  question 
him  on  that  subject,  or  on  the  transaction  out  of  which  the  note  grew,  the 
evidence  of  which,  if  existing,  is  probably  in  the  hands  of  the  estate.  What- 
ever any  one  may  think  of  the  probabilities,  they  were  all  in  the  hands  of  the 
jury,  and  the  finding  indicates  that,  whether  right  or  wrong,  their  vei*dict 
was  not  given  without  consideration  of  the  items.  We  cannot  substitute  our 
possible  views  for  theirs,  if  we  should  hold  different  impressions. 

The  assignments  of  error  cover  several  objections  not  covered  by  exceptions. 
Xo  exception  can  be  noticed  which  was  not  made  to  the  judge  and  noted  in 
the  bill.     The  judgment  should  be  affirmed. 

Sherwood,  J.,  concurred. 

CiiAMPLiN,  J.  Solomon  Cotherman  died  testate  February  5,  1883.  De- 
fendants are  his  executors.  Commissioners  to  examine  and  allow  claims 
against  his  estate  were  duly  appointed  by  the  probate  judge  of  St.  Joseph 
county;  and  among  the  claims  presented  to  them  and  disallowed  was  that  of 
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the  plaintiff,  who  appealed  therefrom  to  the  circuit  court,  where  a  trial  was 
had  before  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff.  The  case 
comes  here  by  writ  of  error.  The  claim  against  the  estate,  as  presented  to 
the  commissioners,  consisted  of  an  account  with  debit  and  credit  items.  Those 
on  the  debit  side  commenced  in  1870,  and  contain  a  single  charge  for  that 
year;  two  in  1871;  one  in  the  month  of  May,  1872;  five  in  1878,  the  first 
bearing  date  September  10  of  that  year;  thirty-one  in  1879;  and  19  in  1880, 
the  last  charge  bearing  date  December  13  of  that  year.  Those  on  the  credit 
-Side  commenced  in  1868,  a  single  credit  being  given  that  year;  one  in  1869; 
two  in  1871.  In  1876  there  is  a  single  credit  as  follows:  "  1876,  by  plowing;" 
no  time  in  the  year  being  mentioned,  and  no  amount  credited  therefor.  There 
are  six  credits  in  1879,  and  three  in  1880,  the  last  item  bearing  the  date  of 
October  9th. 

It  will  be  seen  that  the  continuity  of  the  account  is  made  to  depend  upon 
the  credit  item,  in  1876,  of  plowing,  and  the  date  at  which  it  occurred,  for 
tlie  reason  that  between  May,  1872,  and  September  10,  1878,  there  are  no 
items  charged  against  the  estate  in  plaintiff's  account,  a  period  of  over  six 
yeare  and  three  months.  The  debit  items  from  1870  to  and  including  May, 
1872,  amounted  to  $320.  It  was  claimed  by  the  defendants  that  these  items, 
and  the  amounts  charged  therefor,  were  barred  by  the  statute  of  limitations. 
To  prevent  the  operation  of  the  statute  it  became  necessary  for  the  plaintiff 
to  prove  the  item  of  credit  for  plowing  in  1876.  The  following  is  all  the  evi- 
dence there  was  introduced  upon  the  trial  concerning  this  it«m.  On  the  di- 
rect examination  of  Mrs.  Cotherman,  the  wife  of  plaintiff,  the  counsel  for 
plaintiff  asked  this  question:  ^'Qtiestion,  And  in  September,  what  do  you 
know  of  the  old  gentleman  doing  some  plowing  for  him  on  this  account? 
Aiistoer.  He  sent  a  boy  to  plow,  and  furnished  a  team."  The  next  witness 
was  James  Snyder,  who  had  formerly  lived  in  the  family  of  Solomon  Cother- 
man until  he  was  16  years  old,  and  staid  there  winters  until  he  got  married. 
He  was  in  his  twenty-eighth  year  at  the  time  of  trial  in  1884,  and  consequently 
was  in  his  twentieth  year  in  1876;  and,  unless  the  plowing  was  done  in  the 
the  w^inter  season,  it  is  not  probable  that  it  was  done  by  him  that  year.  His 
testimony  upon  the  subject  is  as  follows: 

Direct  Examination:  *' Question,  Do  you  remember  of  plowing  there  for 
Lewis  at  the  old  gentleman's  request?  Answer,  Yes,  sir;  I  plowed  there. 
Q,  In  tlie  year  1876?  A,  I  plowed  there,  I  could  not  tell  you  what  year 
it  was;  for  I  don't  remember  anything  about  it.  Q.  About  what  year,  as 
near  as  you  can  now  tell?  A.  I  don't  know,  Q,  How  long  a  time  did  you 
plow  there?  A,  I  was  there  about  four  weeks,  and  probably  worked  about 
two  of  them  Fart  of  the  time  I  worked,  and  part  of  the  time  I  played.  Q, 
Whose  team  did  you  have?    A,  Solomon  Cotherman's." 

On  his  cross-examination  this  testimony  was  elicited:  ^^ Question.  Is  it  not 
a  fact  that  all  the  work  you  know  of  his  doing  for  the  old  man  is  some  done 
on  excliange  of  work  between  him  and  the  old  gentleman,  and  didn't  you  so 
understand  it?  Answer.  They  exchanged  work  back  and  forth,  yes,  sir. 
Q,  All  the  work  you  have  sworn  to  you  understood  at  the  time  to  be  ex- 
change of  work?    A.  Yes,  sir." 

The  next  witness  for  plaintiff  was  his  son,  Dell  Cotherman,  who  testified 
as  follows:  "Question.  State  what  you  know  of  your  grandfather  plowing 
for  your  father  in  1876.  Anstoer.  Well,  I  don't  know  of  his  plowing,  but  I 
know  of  Jim  Snyder  plowing.  Q.  Who  was  James  Snyder  working  for  at 
the  time  he  came  there?  A.  For  my  grandfather.  Q.  How  long  did  he 
work  there  on  your  father's  place  plowing?  A.  Well,  I  could  not  tell  you  just 
how  long.  He  worked  there  quite  a  while  I  know.  I  know  while  he'worked 
there  ive  acted  the  fool  lots  of  days;  went  hunting.  Q.  About  how  long;  a 
day  or  two?  A.  Yes;  he  was  there  longer  than  that,  I  think.  Q.  Are  you 
-able  to  state  about  how  long?    A.  No,  sir;  I  was  not  very  big  myself." 
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Witness  further  stated  that  he  plowed  in  the  field  east  of  the  house,  and 
he  plowed  the  whole  field »  but  was  unable  to  tell  how  many  acres,  and  that 
his  grandfather  sent  him  there.  On  his  cross-examination  he  was  asked: 
**Qt^tion.  How  old  was  you  when  this  boy  Snyder  was  plowing  there  ?** 
to  which  he  answered:  "Well,  I  don't  remember  just  how  long  ago  it  was;  I 
went  to  school  sometime ;  but  while  he  was  there  I  didn't  go  to  school.  I  had 
been  to  school  before  that  time. *'  He  was  then  asked:  *' Question.  Can  you 
tell  what  year  it  was?"  and  he  replied,  "No  sir;  I  can't  tell  what  year  it 
was." 

The  only  other  testimony  upon  this  item  was  that  given  by  the  plaintiff,, 
against  the  objection  of  defendants'  counsel,  as  follows:  "I  am  the  claimant 
in  this  case,  and  heard  the  testimony  of  my  son  in  regard  to  some  plowing 
that  was  done,  as  he  said,  by  one  Snyder.  Question,  How  much  plowing  was- 
done?  Anstoer.  Eightacres  wehadin  thelot."  He  further  testified,  against 
defendants'  objection,  that  the  plowing  was  worth  two  dollars  an  acre. 

I  have  now  given  all  the  evidence  which  was  offered  to  support  the  plain- 
tiff's item  of  credit  for  plowing  done  in  1876  which  appears  in  the  record  be- 
fore us.  The  defendants'  counsel  move  to  strike  out  all  testimony  in  support 
of  the  items  of  account  on  the  debit  side  which  were  prior  to  September  10» 
1878,  for  the  reason  that  the  same  were  barred  by  the  statute,  which  the  court 
refused,  and  defendant  excepted.  In  this  the  court  erred.  There  was  no 
testimony  whatever  to  show  that  the  plowing,  which  appears  as  a  credit,  was 
done  in  1876.  No  witness  states  that  the  plowing  was  done  that  year,  or  what 
year.  It  appears  from  the  testimony  of  Mrs.  Gotherman  that  from  1870  to 
1878  her  husband  and  herself  lived  on  a  farm  in  Cass  county,  about  12  mites 
distant  from  his  father's  residence,  and  in  1878  they  removed  nearer  to  him» 
and  from  thence  resided  about  three-quarters  of  a  mile  from  him.  It  also  ap- 
pears that  the  plaintiff  could  not  write,  except  his  name,  and  his  wife  was  in 
the  habit  of  keeping  his  accounts  upon  pieces  of  paper,  under  his  direction, 
and  at  his  request,  and  that  the  account  was  made  up  from  these  sources. 
The  charges  consisted  mainly  of  items  of  labor  performed  by  plaintiff  and  his 
son  Dell,  and  for  team  work,  the  larger  portion  of  which'the  witness  Mrs. 
Gotherman  knew  nothing  about,  except  as  she  had  been  informed  by  plaintiff. 
On  the  trial  she  was  permitted,  against  defendants'  objections,  to'  testify  to 
all  of  these  items;  her  attention  being  called  to  them  seriatim  by  counsel 
for  plaintiff.  Counsel  for  defendants  then  moved  to  strike  out  all  of  the  tes- 
timony as  to  the  amounts,  and  everything  that,  according  to  her  testimony 
rested  upon  his  statement,  because  it  was  nothing  more  or  less  than  hearsay 
from  him,  and  his  testimony  could  not  be  admitted;  he  could  not  swear  to  it 
himself,  because  prohibited  by  the  statute.  The  court  overruled  the  motion, 
saying:  "You  may  have  an  exception  at  present.  The  jury  will  observe,  as 
we  go  along,  how  far  it  is  her  testimony,  and  how  far  it  is  his." 

This  ruling  was  clearly  error.  It  is  the  duty  of  the  court  and  not  of  the  jury 
to  exclude  irrelevant  or  hearsay  testimony,  and  the  admission  of  hearsay  tes- 
timony in  this  case  was  a  clear  violation  of  the  rule  which  excludes  such  tes- 
timony from  being  given  in  evidence.  It  cannot  be  presumed  that  the  jury 
were  capable  of  determining  as  they  went  along  what  part  of  Mrs.  Cother- 
man's  testimony  was  admissible  and  proper  to  be  considered  by  them,  and 
what  portion  was  not.  This  was  a  grave  error  in  the  trial  judge  which  ought 
not  to  be  overlooked  or  sanctioned.  That  it  had  its  effect  upon  the  minds 
of  the  jury  is  apparent  from  this  record.  The  defendants'  counsel  requested 
the  court  to  charge  the  jury  that  "all  items  of  accounts  charged  by  the  claim- 
ant's wife  against  his  father,  from  the  mere  statement  of  the  claim  himself, 
and  not  proved  by  other  testimony,  must  be  excluded;"  and  at  the  close  of  his 
charge  he  read  this  request  to  the  jury  as  a  part  of  his  charge.  After  the 
jury  had  retired  they  returned  again  to  the  court  for  further  instructions, 
when  the  following  occurred:   ''A  Juror,  Then,  if  you  will  read  that  once 
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more;  there  are  a  couple  of  us  that  don't  exactly  understand  it.  Tfie  Court. 
All  items  of  account  charged  by  the  plaintiff's  wife  against  claimant's  father, 
from  the  mere  statement  of  claimant  hiuiself,  and  not  supported  by  other 
testimony,  must  be  excluded;  that  U,  it  cannot  be  supported  simply  by  her 
testimony.  You  will  determine  from  all  the  evidence  in  the  case  how  many 
of  those  items,  if  any,  simply  rest  upon  her  testimony  alone.  You  will  con- 
sider the  other  testimony  bearing  upon  them." 

These  instructions  left  her  testimony  of  a  hearsay  nature  to  stand  as  evi- 
dence, but  required  that  it  should  be  supported  by  other  evidence.  Nothing 
was  pointed  out  to  them  as  not  proper  to  be  considered  and  weighed  by  them. 
On  the  contrary,  the  jury  were  left  to  determine  as  best  they  might  wlmt  por- 
tion of  her  testimony  was  heai-say  and  what  was  not.  This,  it  seems  to  me, 
was  clearly  error.  The  error  of  admitting  such  testimony  in  the  first  in- 
stance was  of  such  a  nature  that  it  could  not  be  cured  by  a  charge  to  the 
jury,  because  it  became  impossible  to  sift  out  and  clearly  identify  that  which 
was  proper  for  their  consideration  from  that  which  was  not.  As  before 
stated,  the  last  item  in  plaintiff's  account  is  December  13.  1880.  The  un- 
contradicted evidence  showed  that  afterwards  the  plaintiff  made  and  deliv- 
ered to  Solomon  Cotherman  a  promissory  note,  of  which  the  following  is  a 
copy: 

"8547.77.  Flowerfield,  Micu.,  January  18,  1882. 

"Six  years  after  date,  I  promise  to  pay  to  the  order  of  Solomon  Cotherman 
the  sum  of  five  hundred  and  forty-seven  and  77-100  dollars,  without  interest. 
Value  received.  Lewis  Cotherman." 

This  note  was  introduced  in  evidence  by  the  executors,  as  evidence  of  a 
settlement  and  adjustment  of  all  previous  accounts  or  indebtedness  between 
the  parties.  No  evidence  was  given  or  offered  by  the  claimant  to  show  for 
what,  in  fact,  the  note  was  given,  and  consequently  it  is  to  be  presumed  that 
all  claims  of  the  plaintiff  against  Solomon  Cotherman  were  settled  and  ad- 
j  usted  at  the  time  the  note  was  given,  and  that  he  owed  Solomon  Cotherman 
the  amount  thereof  at  that  time.  This  presumption  is  only  prima  facie,  and 
is  liable  to  be  explained;  but  until  explained  it  is  to  be  taken  as  true,  and 
affords  sufficient  evidence  of  a  settlement  and  adjustment  of  the  account  pre- 
sented, and  of  the  amount  due  to  the  testator  at  the  time  the  note  was  given. 
Gould  V.  Chase,  16  Johns.  226;  Duguid  v.  Ogilvie,  3  E.  D.  Smith,  527;  Be 
Freest  v.  Bloomingdale,  5  Denio,  304;  Lake  v.  Tysen,  6  N.  Y.  461 ;  Sperry 
v.  MUler,  16  N.  Y.  414;  1  Phil.  Ev.  Cow.  &  H.  Notes,  p.  702,  note  191; 
Kelly  V.  Jackson,  6  Pet.  632;  Carver  v.  Jackson,  4  Pet.  1.  These  authorities 
are  in  point,  and  are  founded  in  good  sense,  as  well  as  the  common  experi- 
ence of  mankind  in  their  mutual  dealings  with  each  other.  When  dealings 
are  had  between  parties,  and  afterwards  one  who  claims  that  the  other  is  in- 
debted to  him  gives  to  such  other  a  promissory  note  for  a  certain  amount,  the 
fair  presumption  is  that  such  indebtedness  has  been  canceled,  and  he  has  be- 
come indebted  himself  to  such  party.  It  is  a  circumstance  of  that  impor- 
tance, reversing,  as  it  does,  the  relative  condition  of  the  parties  from  creditor 
to  debtor,  that  calls  upon  the  person  who  seeks  to  enforce  a  claim  of  indebt- 
edness to  explain  why,  at  a  subsequent  time,  he  appears  a  debtor  to  the  one 
he  claims  to  be  his  debtor. 

So  it  has  been  held  that  the  giving  of  a  bond  and  mortgage  furnishes  a 
presumption  of  a  liquidation  of  all  accounts  between  the  parties.  Cheumiing  v. 
i'roc^or,  2  McCord,Ch.  14, 15;  Blount  v.  Starkey'sAdm'r,  1  Tayl.  110;  Weid- 
ner  v.  Schweigart,  9  Serg.  &  R.  385.  In  Kelly  v.  Jackson,  supra,  Mr.  Justice 
Story  said:  "What  is  prima  facie  evidence  of  a  fact?  It  is  such  as,  in 
judgment  of  law,  is  sufficient  to  establish  the  fact;  and  if  not  rebutted,  re- 
mains sufficient  for  the  purpose.  The  jury  are  bound  to  regard  it  in  that 
light,  unless  they  are  invested  with  authority  to  disregard  the  rules  of  evi- 
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dence  by  which  the  liberty  and  estate  of  every  citizen  are  guarded  and  sup- 
ported. No  judge  would  hesitate  to  set  aside  their  verdict  and  order  a  new 
trial,  if,  under  such  circumstances,  without  any  rebutting  evidence,  they  dis- 
regard it.  It  would  be  error  on  their  part,  which  would  require  the  remedial 
interposition  of  the  court.  In  a  legal  sense,  then,  prima  facie  evidence,  in 
the  absence  of  all  controlling  evidence  or  discrediting  circumstances,  be- 
comes conclusive  of  the  fact;  that  is,  it  should  operate  upon  the  minds  of  the 
jury  as  decisive  to  found  their  verdict  as  to  the  fact.  Such  we  understand 
to  be  the  clear  principles  of  law  upon  this  subject." 

The  defendants  in  this  case  requested  the  circuit  judge  to  charge  the  jury 
that  if  they  found  that  tlie  parties  met,  and  the  claimant  gave  the  deceased  a 
note,  the  law  presumed  that  their  accounts  were  settled  thereby.  This  the 
court  refused,  but  charged  the  jury  that  if  they  should  find  there  was  a  settle- 
ment at  the  time  the  note  was  given,  the  plaintiff  could  not  recover.  He  gave 
them  no  instructions  as  to  the  presumptions  arising  under  the  circumstances 
of  the  case.  I  think  the  defendants  were  not  only  entitled  to  the  instruction 
requested,  but  that  the  court  should  have  charged  the  jury  that  the  presump- 
tion from  the  giving  of  the  note  was  that  the  plaintiff's  account  was  settled, 
and  that  instead  of  his  father  owing  him,  he  owed  his  father;  and  no  ex- 
planation having  been  made  as  to  what  the  note  was  given  for,  the  presump- 
tion arising  from  the  settlement  and  adjustment  was  conclusive,  and  he 
should  have  directed  a  verdict  for  the  defendants. 

I  am  of  opinion  that  for  the  errors  pointed  out  the  judgment  should  be 
reversed,  and  a  new  trial  ordered. 

Morse,  C.  J.,  concurred. 


Walker  v.  Whipple. 

Filed  November  19,  1885. 

Pabtnershtp— Dissolution— Claim  for  Prospective  Profits. 

Where  no  time  is  fixed  by  agreement  as  to  the  continuance  of  a  partnership,  either 
partner  may  determine  th'e  relation  at  any  time,  and  his  copartner  cannot  claim 
prospective  profits  which  might  have  been  realized  if  the  firm  had  not  been  so  dis- 
solved. 

Appeal  from  Washtenaw. 

Noah  W.  Cheever,  for  complainant  and  appellant.  Sawyer  &  Knowlton, 
for  defendant. 

Champlin,  J.  In  this  case  it  is  conceded  that  the  copartnership  entered 
into  was  not  limited  by  the  express  agreement  of  the  parties.  It  was  there- 
fore determinable,  in  the  absence  of  fraud,  at  the  will  of  either  party.  I  do 
not  agree  that  a  limitation  maybe  ingrafted  upon  such  a  copartnership  Jigree- 
ment  by  implication  arising  out  of  the  business  engaged  in,  or  the  circum- 
stances of  the  case.  It  may  be  said  that  it  is  generally  understood  that  such 
contract  relations  are  not  formed  except  with  a  view  of  engaging  in  some 
business  which  may  require  both  time  and  capital  to  carry  out  the  object  for 
which  the  partnership  was  formed.  It  is  nevertheless  true  that  unless  the 
term  for  which  the  partnership  is  to  continue  is  limited  or  fixed  bythe  agree- 
ment, either  party  may,  at  his  pleasure,  dissolve  the  relation.  This  is  ele- 
mentary law.  The  defendant  exercised  his  right,  and  the  partnership  was 
dissolved  by  his  refusing  to  continue  the  business  further  in  company  with 
complainant.  It  does  not  concern  us  what  his  reasons  or  notions  for  doing 
80  were.  There  were  no  existing  engagements  of  the  firm  that  have  interfered 
with  the  winding  up  of  the  partnership  affairs.  The  whole  matter  between 
the  partners  was  satisfactorily  settled  and  adjusted  by  the  decree  appealed 
from  by  complainant,  except  a  claim  made  by  him,  but  which  the  court  below 
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disallowed,  of  prospective  profits  which  complainant  claims  might  have  been 
realized  had  the  defendant  not  dissolved  the  partnership.  The  effect  of  al- 
lowing such  claim  would  be  to  mulct  the  defendant  in  damages  for  doing 
what  he  had  a  legal  right  to  do. 

I  can  find  no  warrant  for  the  infiiction  of  such  penalty,  and  the  results 
which  would  flow  from  the  establishment  of  such  doctrine  would  be  injurious 
and  far-reaching  in  their  consequences.  The  farthest  courts  have  gone  in 
this  direction  occurs  in  cases  where,  by  the  terms  of  the  partnership  agree- 
ment, the  time  for  its  duration  was  limited,  and  before  the  expiration  thereof 
one  of  the  paities  has  dissolved  the  partnership.  But  in  sucli  cases  there  has 
been  a  breach  of  the  contract,  and  the  damages  allowed  are  such  as  were  the 
consequences  of  such  breach. 

I  think  the  decree  of  the  circuit  court  should  be  affirmed,  with  costs ;  and  it 
is  so  ordered. 

Morse,  C.  J.,  concurred. 

Sherwood,  J.  The  bill  in  this  case  was  filed  to  settle  the  affairs  of  a  co- 
partnership previously  existing  between  the  parties.  The  partnership  agree- 
ment was  entered  into  in  July,  1883,  for  the  purpose  of  running  a  steam 
threshing-machine.  The  parties  were  equal  partners  in  the  ownership  of 
the  machine,  and  were  to  share  equally  in  the  expenses,  profits,  and  losses. 
They  commenced  business  about  the  seventh  day  of  August,  and  continued 
the  same  until  about  the  seventeenth  day  of  September,  1883,  at  which  time 
the  defendant  became  dissatisfied  with  the  manner  in  which  the  machine  was 
managed  and  tkie  help  controlled,  took  the  engine  and  separator  into  his  pri- 
vate custody,  and,  against  the  consent  and  protest  of  complainant,  locked 
them  up  into  his  barn,  and  refused  to  allow  them  to  be  longer  used  in  the 
business.  He  subsequently  gave  to  defendant  notice  that  he  dissolved  the 
copartnership.  At  this  time  the  business  of  threshing  for  that  season  was 
about  half  completed,  and  many  contracts  were  outstanding  and  made  with 
different  parties  to  do  their  threshing,  several  of  which  had  been  partly  com- 
pleted; and  the  defendant  refused  to  allow  the  plaintiff  to  use  the  engine  and 
separator  for  the  completion  of  such  work,  or  to  do  any  other  work  during  the 
remainder  of  the  season.  The  record  shows  that  the  gross  proceeds  of  the 
business  was  from  $100  to  $120  per  week.  It  also  appears  that  the  parties 
failed  to  come  to  any  adjustment  or  settlement  of  the  company  business,  for 
the  reason  that  the  complainant  claimed  that  he  was  entitled  to  damages  be- 
cause of  the  defendant's  refusal  to  continue  the  partnership  business  through 
the  season,  or  allow  him  the  use  of  the  machine  to  finish  the  jobs  of  work 
then  on  hand.  The  decree  at  the  circuit  was  in  favor  of  the  complainant, 
but  failed  to  give  him  the  damages  claimed,  and  he  brings  the  case  into  this 
court  for  review. 

The  complainant's  claim  for  damages  raises  the  only  question  needing  con- 
sideration here.  No  written  articles  of  copartnership  were  made.  The  time 
of  its  continuance  was  not  limited  by  any  express  agreement  between  the  par- 
ties. The  limitation  can  only  be  considered  and  determined  for  the  purpose 
of  ascertaining  the  damages,  if  any,  to  which  the  complainant  may  be  en- 
titled. "When  the  time  is  entirely  indefinite,  neither  express  nor  implied  limi- 
tation, the  plaintiff  cannot  recover  any  damages  at  all;  but  if  the  circum- 
stances under  which  the  contract  of  copartnership  was  made  show  a  limita- 
tion must  necessarily  be  presumed,  or  by  reasonable  intendment  inferred, 
then  the  rule  is  different,  and  such  limitation  will  be  allowed  to  enter  into  the 
consideration  of  damages.  The  subject  is  one  not  Entirely  free  from  difficulty 
in  any  case;  still  there  are  cases  where  the  question  is  so  far  capable  of  solu- 
tion that  courts  may  with  safety  fix  the  limit  to  which  the  copartnership  re- 
lation and  obligations  extend  when  the  agreement  between  the  parties  is  silent 
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upon  the  subject,  and  wherein  a  failure  so  to  do  would  result  in  extreme 
hardship  and  injustice.  Such  consequences,  however,  can  never  receive  the 
sanction  of  a  court  of  equity  when  the  jurisdiction  is  complete.  It  will  al- 
ways so  construe  a  contract  as  to  preserve  equally  the  rights  of  all  the  par- 
ties. The  object  for  which  the  copartnership  was  formed,  the  character  of 
the  business  to  be  carried  on,  the  season  of  the  year  in  which  it  must  be  done, 
or  within  which  the  custom  of  the  country  requires  it  to  be  done,  together 
with  such  other  circumstances  as  necessarily  accompany  the  making  of  ttie  co- 
partnership contract,  will  usually  furnish  sufficient  aid  to  the  court  to  enable 
it  to  determine  the  reasonable  time  the  copartnership  must  continue  to  pre- 
serve the  equitable  rights  and  interest  of  the  parties  thereto,  as  well  as  the 
rights  of  those  doing  business  with  the  firm  after  notice  to  dissolve  is  given. 
This  does  not  conflict  with  the  well-established  doctrine  that  it  is  the  right  of 
either  partner  in  a  partnership,  when  the  time  of  its  continuance  is  indefinite* 
to  dissolve  the  relation  as  to  all  future  business  transactions.  The  relation 
cannot  be  created  except  upon  the  express  or  implied  understanding  between 
the  parties  that  the  undertakings  of  the  Arm  with  third  parties  during  its 
existence  shall  be  carried  out.  And  if  either  party  fails  to  discharge  his 
obligations  in  this  regard  towards  the  other,  he  will  become  liable  to  the  other 
in  such  damages  as  the  latter  in  consequence  thereof  may  sustain.  Chancel- 
lor Kent  says,  in  the  third  volume  of  his  Commentaries,  that  "it  is  an  estab- 
lished principle  in  the  law  of  partnership  that,  if  it  be  without  any  definite 
period,  any  partner  may  withdraw  at  a  moment's  notice  whenever  he  pleases, 
and  dissolve  the  partnership.  The  civil  law  contains  the  same  rule  on  the 
subject.  The  existence  of  engagements  with  third  persons  does  not  prevent 
the  dissolution  by  the  act  of  the  parties,  or  either  of  them.  Those  engagements 
will  not  be  affected,  and  the  partnership  will  still  continue  as  to  all  anteced- 
ent concerns  until  they  are  duly  adjusted  and  settled." 

Partners  are  trustees  for  each  other  as  to  the  partnei^ship  property  and  ef- 
fects, and  in  all  their  dealings  with  each  other,  relating  to  the  partnership 
business,  perfect  good  faith  is  required  both  before  and  after  dissolution. 
Neither  is  entitled  to  the  exclusive  possession  of  the  partnership  property  to 
the  injury  or  damage  of  the  other.  Where  a  partnership,  by  the  terms  of  the 
contract  between  parties,  is  to  extend  or  continue  for  a  definite  period,  and 
one  of  the  partners  forces  a  dissolution  without  reasonable  cause,  I  can  see  no 
reason  why  he  should  not  be  liable  to  his  copartner  for  such  <'ictual  damages 
as  he  may  sustain  by  reason  of  such  violation  of  the  contract;  nor  can  I  see 
any  good  reason  why,  in  the  adjustment  of  the  copartnership  accounts  in 
equity,  the  court  should  not  ascertain  the  facts  when  such  a  claim  is  made, 
and  conclusively  determine  the  whole  matter  in  the  final  decree.  Adanis  v. 
Kable,  6  Ky.  384;  McMahon  v.  MoCleiiian,  10  W.  Va.  419;  Howell  v.  Harvy, 
5  Ark.  270.  In  this  case  all  the  circumstances  under  which  the  contract  was 
made  fully  appear  in  the  recoi*d.  The  parties  appear  to  have  been  farmers 
and  neighbors.  They  both  knew  all  about  the  business  of  threshing.  They 
purchjis^d  the  machine  for  the  purpose  of  running  it  and  threshing  tor  other 
persons  during  the  threshing  season.  They  both  engaged  work  for  the  machine, 
and  had  secured  enough  to  keep  it  running  through  the  entire  season.  The 
machine  was  a  good  machine,  and  its  work  wjis  in  good  demand  in  tlie  neigh- 
borhood, and  the  price  for  the  work  to  be  done  w^as  agreed  upon  when  they 
commenced  business.  The  weekly  income,  as  well  as  the  weekly  expenses  of 
carrying  on  the  business,  was  definitely  known  to  both  parties  from  actual 
experience,  so  that  there  was  no  difiiculty  in  ascertiiining  with  much  certainty 
the  loss  sustained  each  day  the  machine  wiis  idle.  It  was  also  clearly  shown 
that  the  season  of  threshing  continuecl  about  two  months. 

Under  the  facts  above  appearing  I  think  it  was  clearly  within  the  contem- 
plation of  the  parties  that  the  contract  of  copartnership  should  extend  through 
the  threshing  season  of  1883,  and  that  such  limitation  is  fairly  to  be  presumed 
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and  implied.  Any  other  construction,  it  seems  to  me,  would  hardly  be  in  accord 
with  good  common  sense.  It  further  appears  from  the  record  that  tlie  com- 
plainant was  ready  and  willing  at  all  times  to  fulfill  his  copartnership  obliga- 
tions with  the  defendant,  and  that  the  latter  forced  a  dissolution  at  a  time  when 
it  would  be  attended  with  the  largest  amount  of  damages  to  thecomplainant* 
in  the  absence  of  any  reasonable  excuse  for  so  doing;  that  he  not  only  failed 
to  act  in  that  good  faith  towards  his  partner  which  the  relation  he  sustained 
towsirds  him  required,  but  actually  violated  his  contract  of  partnership  with 
the  plaintiff,  and  equity  and  justice  requires  that  he  should  make  reparation 
to  the  complainant  for  the  actual  damages  he  has  sustained.  The  testimony 
shows  that  24  working  days  elapsed  after  the  defendant  took  exclusive  pos- 
session of  the  property  of  the  firm,  and  prevented  its  use  by  the  plaintiff,  and 
refused  to  fulfill  their  partnership  obligations  to  the  farmers  whose  threshing 
they  had  engaged  to  do,  or  allow  the  plaintiff  the  use  of  the  machine  for  timt 
purpose,  before  the  plaintiff  purchased  the  defendant's  interest  in  the  machine. 
Had  this  purchase  not  been  made,  the  plaintiff's  damages  would  have  been 
much  greater  than  it  is  now.  The  net  proceeds  per  week,  we  think,  are 
clearly  shown  to  be  at  least  $88,  which  for  four  weeks  would  amount  to  the 
sum  of  $376,  one-half  of  which  should  be  added  tothe  sums  already  allowed 
to  complainant  in  the  decree  of  the  circuit  judge,  and  with  this  modification 
the  decree  should  stand  affirmed,  and  the  complainant  allowed  his  costs. 

Campbell,  J.,  concurred. 


WiLMARTH  V.  Woodcock. 

Filed  November  19,  1885. 

KuiBANCE— Pbojectino  Eavks  OF  Babn— REMEDY  IN  EkjuiTY— How.  St.,  Ch.  273. 

Where  a  party  builds  a  barn  on  his  lot  80  th^t  the  eaves  thereof  project  over  the 
adjoining  lot,  which  is  occupied  by  the  owner  as  homestead,  and  thus  prevents 
the  use  of  a  portion  of  the  lot  for  residence  purposes,  and  renders  it  less  valuable, 
the  owner  may  proceed  in  equity  for  relief. 

Appeal  from  Kent. 

Harvey  Joalin,  for  complainant.  0.  C.  Ransom  and  Mark  M,  Powers,  for 
defendant  and  appellant. 

Champlin,  J.  This  is  a  general  demurrer  for  want  of  equity  to  a  bill  of 
complaint  filed  by  the  complainant  against  the  defendant  to  abate  a  private 
nuisance.  The  material  allegations  of  the  bill  are  that  the  complainant  is  tlie 
owner  qf  lot  15,  in  block  10  of  Bostwick  &  Co.'s  addition  to  the  city  of  Grand 
Bapids,  except  a  strip  six  feet  in  width,  front  and  rear,  off  from  north  of  said 
lot;  that  her  lot  is  44  feet  in  width,  fronting  on  Sheldon  street,  and  consti- 
tutes her  homestead;  that  defendant  owns  the  land  next  to  and  adjoining  her 
land  on  the  north;  that  a  line  fence  marks  the  boundaries  of  their  respective 
lands;  that  defendant  commenced  the  erection  of  a  barn  upon  liis  premises  so 
near  the  line  that  she  feared  the  cornice  would  project  over  upon  her  prem- 
ises; that  she  made  inquiries  of  defendant  as  to  whether  he  intended  to  con- 
struct a  cornice  over  her  premises;  could  obtain  no  information  from  him 
as  to  his  intentions;  that  she  warned  him  that  he  must  not  so  construct 
his  barn  as  to  cause  any  part  of  it  to  project  over  her  premises.  Neve rLlieless 
defendant  built  his  barn  near  the  line,  and  constructed  a  cornice  which  pro- 
jects over  her  premises  a  distance  of  16  inches  at  the  west  end,  and  6  inches 
at  the  east  end,  and  covers  a  distance  of  21  feet  in  length;  that  the  cornice  is 
built  upon  a  gable  of  the  barn,  and  at  the  eaves  is  about  15  feet  above  the 
ground,  and  at  the  peak  is  about  28  feet  above  the  ground;  that  tlie  projec- 
tion of  said  cornice  over  the  line  of  said  lot,  as  herein  set  forth,  materially 
and  permanently  injures  her  said  property;  that  it  would  prevent  the  use  of 
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a  portion  of  her  said  land  for  the  purposes  of  a  residence;  that  It  very  ma- 
terially injures  the  looks  of  her  homestead,  and  would  very  much  depreciate 
the  market  value  thereof  and  render  it  unsalable;  that,  having  but  a  limited 
amount  of  land,  such  an  unjust  appropriation  is  an  Irreparable  injury  to  her 
homestead,  and  the  evident  intent,  as  your  oratrix  verily  believes,  of  the  said 
Kobert  B.  Woodcock,  in  wrongfully  infringing  upon  her  rights  in  this  regai-d, 
is  to  ultimately  encroach  still  further  upon  her  premises,  as  he  has  given  out 
and  insisted  that  he  owns  three  feet  in  width  oflf  from  the  north  side  of  your 
oratrix's  said  land,  which  he  intends,  as  your  oratrix  has  been  informed  and 
believes,  to  recover  unjustly  from  her.  And  your  oratrix  further  shows,  and 
charges  the  fact  upon  her  best  judgment  and  belief,  that  if  said  projection 
is  permitted  to  remain,  her  said  homestead  will  be  thereby  depreciated  in  its 
market  value,  and  in  value,  considering  the  injury  in  its  looks  and  conveni- 
ence in  the  use  and  enjoyment  of  her  said  property,  at  least  $500. 

The  defendant  claims  that  the  bill  states  no  case  for  equitable  relief, — First, 
because  it  appears  by  the  bill  that  there  is  a  dispute  about  the  boundary;  and, 
second,  complainant  has  an  adequate  and  complete  remedy  at  law,  in  an  ac- 
tion of  trespass  or  trespass  upon  the  case,  and  because  the  injury  does  not 
appear  to  be  irreparable,  since  she  states  the  depreciation  in  the  market  value 
of  her  homestead  will  be  at  least  $500,  and  it  is  not  alleged  that  defendant  is 
pecuniarily  irresponsible  and  unable  to  respond  in  damages  at  least  to  that 
amount. 

A  general  demurrer  challenges  the  equity  of  the  case  made  by  the  bill,  and 
must  be  overruled  if  a  case  for  equitable  relief  is  set  out,  however  imper- 
fectly. Qlidden  v.  Norvell,  44  Mich.  202;  S.  C.  6  N.  W.  Rep.  195;  Hoffman 
V.  Ross,  25  Mich.  175;  Clark  v.  Davis,  Harr.  Ch.  227.  The  bill  states  a 
case  for  equitable  relief.  The  continued  invasion  of  complainant^s  rights  of 
property  by  the  maintenance  of  the  projection  of  the  cornice  over  her  north 
line,  constituting  a  permanent  injury  to  and  depreciation  of  her  property,  ad- 
dresses itself  to  and  calls  in  e^^ercise  the  equitable  jurisdiction  of  the  court. 
No  remedy  at  law  is  adequate,  owing  to  the  uncertainty  of  the  measure  of 
damages  to  afford  complete  compensation.  In  one  sense  it  is  taking  from 
complainant  her  property  without  condemnation  and  without  due  process  of 
law.  No  person  can  be  permitted  to  reach  out  and  appropriate  the  property 
of  another,  and  secure  to  himself  the  advei*se  engagement  and  use  thereof, 
which,  in  a  few  years,  will  ripen  into  an  absolute  ownership  by  adverse  pos- 
session. 

Chapter  273,  How.  St.,  provides  a  remedy,  where  the  plaintiff  prevails  in  an 
action  on  the  case  for  a  private  nuisance,  for  the  abatement  of  the  same.  It 
is  quite  evident  that  there  may  be  cases  where  the  present  injury  would  be  so 
inconsiderable  to  the  mind  of  a  jury  that,  although  the  nuisance  complained 
of  might  be  of  the  most  annoying  kind,  they  might  fail  to  give  the  plaintiff 
a  verdict  for  damages.  This  statute  does  not  take  away  the  jurisdiction  of  a 
ctourt  of  equity,  but  affords  a  concurrent  remedy;  and  we  can  see  no  good  rea- 
son for  turning  the  complainant  out  of  a  court  having  full  and  complete  ju- 
risdiction to  seek  her  remedy  in  a  court  having  not  greater  but  more  limited 
power  to  afford  complete  and  adequate  relief.  Fraedrich  v.  Fliette,  ante,  28; 
Denner  v.  Chicago,  M.  *  St  P.  By,  Co.,  57  Wis.  218;  S.  C.  15  N.  W.  Rep. 
158.  The  statement  that  the  depreciation  of  her  property  will  be  at  least 
$500  does  not  deprive  the  party  from  relief  in  a  court  of  equity.  The  object 
of  the  pleader  in  making  the  averment  was  doubtless  to  show  that  the  in- 
jury exceeded  $100.  We  do  not  feel  called  upon  to  say,  upon  this  record, 
whether  an  averment  of  the  kind  is  necessary  in  cases  of  nuisance,  nor  that 
a  suit  in  equity  must  fail  if  the  proofs  should  disclose  that  the  damage  was 
less  than  $100. 

Irreparable  injury,  in  the  sense  in  which  it  is  used  in  conferring  jurisdic- 
tion upon  courts  of  equity,  does  not  mean  that  the  injury  complained  of  is 
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incapable  of  being  measured  by  a  pecuniary  standard;  nor  does  it  appear 
from  the  face  of  Ihe  bill  that  the  injury  complained  of,  for  which  relief  is 
sought,  is  a  question  of  a  disputed  boundai'y  between  the  parties.  The  bill 
states  with  certainty  and  particularity  the  boundary  line  between  her  and  the 
defendant,  and  her  ownership  in  fee  of  the  land  south  of  such  boundary. 
Her  averment  that  she  believes  that  defendant  intends  ultimately  to  encroach 
still  further  upon  her  premises,  and  stating  as  the  basis  for  such  belief  that 
defendant  has  given  out  and  insisted  that  he  owns  three  feet  in  width  of  the 
north  side  of  her  land  which  he  intends  unjustly  to  recover  from  her,  is  not 
such  a  stiitement  of  a  dispute  about  a  boundary  as  would  deprive  the  court  of 
jurisdiction.  The  defendant  urges  that  he  has  a  right  to  have  his  title  to  the 
three  feet,  which  he  insists  he  owns,  and  which  is  in  the  possession  of  the  de- 
fendant, tried  by  a  jury.  This  suit  does  not  deprive  him  of  that  right.  The 
courts  of  law  are  open,  and  the  remedy  by  ejectment  is  ample,  and  he  is  the 
only  party  who  can  bring  the  action.  The  decree  of  the  court  below  is  af- 
firmed, with  costs.  The  record  will  be  remanded,  with  leave  for  defendant  to 
answer  in  20  days  on  complying  with  the  order  of  the  court  below  as  to  pay- 
ment of  costs. 

(  The  other  justices  concurred.) 


Drs.  K.  &  K.  U.  S.  Med.  &  Surg.  Ass'n  v.  Detroit  Post  &  Tribune 

Job  Printing  Co. 

Piled  November  19,  1885. 

Attachment — Subsequent  Levy  op  Third  Party — Dissolution. 

In  the  extraordinary  proceeding  by  attaclinient  the  levy  of  a  third  party  upon 
the  attached  i>roj>erty  cannot  in  any  way  alter  or  vary  the  rights  or  remedies  of 
either  the  plaintiif  or  defendant  therein,  or  cut  off  any  right  to  have  an  order  of 
dissolution.    Campbell,  J.,  dissenting. 

Certiorari  to  Wayne. 

James  H,  Pound,  for  plaintiff.  Griffin  &  Warner^  for  defendant  and  ap- 
pellant. 

Morse,  G.  J.  June  10,  1884,  the  Post  &  Tribune  Job  Printing  Company 
issued  out  of  the  Wayne  circuit  court  a  writ  of  attachment  against  the  peti- 
tioner, and  thesherifff  by  virtue  of  said  writ,  seized  and  took  into  his  posses- 
sion certain  personal  property  belonging  to  petitioner.  July  21, 1884,  the  pe- 
titioner filed  an  application  before  a  circuit  court  commissioner  of  said  county 
for  a  dissolution  of  the  attachment;  and  upon  hearing,  October  7,  1884,  said 
commissioner  found  that  said  Post  &  Tribune  Job  Printing  Company  had  no 
legal  cause  for  suing  out  said  attachment,  and  made  an  order  dissolving  the 
same,  and  gave  the  petitioner  costs.  The  plaintiff  then  appealed  to  the  cir- 
cuit court,  and  June  4,  1885,  a  jury  trial  was  had.  The  plaintiff  upon  the 
trial  introduced  in  evidence  an  execution  issued  out  of  the  superior  court  of 
Detroit,  dated  September  27,  1884,  and  returnable  October  24,  1884,  in  favor 
of  one  James  S.  McCoy  and  against  the  petitioner,  and  proved  that  on  the  day 
of  its  issue  the  sheriff,  by  virtue  of  it,  levied  upon  the  same  property  men- 
tioned in  said  writ  of  attachment.  This  evidence  was  objected  to  by  peti- 
tioner's counsel  as  being  immaterial,  which  objection  was  overruled  by  the 
court  and  exception  taken.  Thereupon,  without  any  further  showing,  the 
plaintiff's  counsel  requested  a  verdict,  and  the  court  instructed  the  jury  sub- 
stantially that  under  the  evidence  in  the  case  the  said  defendant  Wiis  not  at 
the  time  of  the  application  before  the  commissioner  for  a  dissolution  of  said 
attachment,  and  was  not  then,  entitled  to  a  dissolution  of  the  same  because  of 
said  execution  levy;  and  that  the  plaintiff  was  entitled  to  have  a  verdict  de- 
nying the  right  of  the  defendant  to  a  dissolution  of  the  attachment.  The 
jury  rendered  a  verdict  accordingly,  and  upon  such  verdict  it  was  ordered  and 
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adjudged  by  the  circitit  court  that  the  order  heretofore  made  by  the  circuit 
court  commissioner  dissolving  the  attachment  be  reversed,  and  that  the  plain- 
tiff recover  against  the  defendant  his  costs,  to  be  taxed,  and  have  execution 
therefor. 

We  cannot  agree  with  the  circuit  court.  There  was  no  judgment  offered 
in  evidence  or  proven  in  favor  of  McCoy  against  the  petitioner,  and  the  pos- 
session of  the  property  by  the  sheriff  could  not  be  justified  under  this  execu- 
tion alone,  without  the  further  proof  that  it  was  issued  upon  a  valid  and  sub- 
sisting judgment.  It  would  be  no  protection  to  the  sheriff  in  a  suit  against 
him  to  recover  the  property. 

But,  without  this,  there  is  another  consideration.  In  one  view  of  the  case 
the  petitioner  would,  if  there  had  been  a  valid  judgment  shown  to  support 
this  execution,  have  been  entitled  to  a  dissolution  of  the  attachment,  and  an 
order  for  the  return  of  the  property,  as  against  the  plaintiff  in  this  proceed- 
ing. It  would  be  opposed  to  every  principle  of  good  sense,  equity,  and  jus- 
tice to  hold  that  a  plaintiff  can,  as  in  this  case,  swear  out  a  causeless  attach- 
ment, seize  the  defendant's  property  under  it,  hold  the  property  by  delay  and 
appeal  nearly  a  year,  and  then  upon  the  hearing,  while  unable  to  give  a  single 
reason  why  he  should  hold  it  longer  or  have  taken  it  in  the  first  place,  and 
admitting  himself  by  implication  to  be  a  naked  trespasser,  yet  hold  the  pos- 
session without  the  slightest  claim  of  right,  and  obtain  besides  a  judgment  for 
costs  against  the  defendant,  who  has  simply  all  this  time  been  seeking  his 
own ;  and  this  for  no  other  reason  than  the  fact  that,  in  the  mean  time,  some 
third  person  with  no  interest  in  the  proceeding  has  levied  upon  the  property. 

It  is  claimed  that  there  is  a  precedent  for  it  in  this  state,  but  we  cannot  be- 
lieve it.  If  there  is,  it  is  one  that  should  be  followed  no  longer.  On  the  ar- 
gument the  decision  of  the  court  below  was  attempted  to  be  sustained  by  the 
former  decisions  of  this  court;  but,  as  we  read  them,  with  the  exception  of 
one  case,  the  doctrine  therein  taught,  especially  in  the  later  cases,  seems  to 
sustain  our  present  views.  At  least  it  is  the  better  doctrine,  and  more  in  ac- 
cordance with  right  and  justice;  and  when  the  law,  through  any  technical 
perversion,  works  substantial  injustice,  clearly  seen,  it  should  at  once  be 
righted,  and  by  a  liberal  interpretation  made  to  work  out  and  accomplish  its 
proper  function,  namely,  the  establishment  beyond  mistake  of  equity  and 
justice. 

A  little  examination,  we  think,  of  the  decisions  of  this  court  will  make  it 
clearly  apparent  that,  with  one  exception,  all  the  cases  in  this  state  are  in 
harmony  with  the  idea  that  in  the  extraordinary  proceeding  by  attachment 
the  levy  of  a  third  party  upon  the  attached  propei*ty  cannot  in  any  way  alter 
or  vary  the  rights  or  remedies  of  either  the  plaintiff  or  defendant  therein. 
In  Chandler  v.  Nash,  5  Mich.  409,  the  defendant,  before  the  writ  of  attach- 
ment was  issued,  had  voluntarily  assigned  his  property  for  the  benefit  of  his 
creditors,  and  delivered  it  to  his  assignee.  Consequently,  the  court  very 
properly  held  that  he  could  not  ask  its  restoration  to  himself.  In  Price  v. 
Heed,  20  Mich.  73,  the  defendant  had  given  a  chattel  mortgage  upon  the  prop- 
erty, and  before  he  applied  for  a  dissolution  of  the  attachment  had  volunta- 
rily turned  it  over  to  the  mortgagee,  who  was  entitled  to  the  possession. 
Yet  in  this  case  Justice  Christiancy  dissented,  and  held  that,  notwithstand- 
ing this,  the  defendant  was  entitled  to  a  dissolution,  and  an  order  for  the  re- 
turn of  the  property  as  against  the  plaintiff,  who  showed  no  rights  whatever 
in  the  property.  After  these  decisions  by  what  seems  to  us  a  misapplication 
of  the  rule  established  by  them,  Mr.  Justice  Marston,  in  Johnson  v.  De  Witt, 
36  Mich.  95,  held  that  third  parties,  by  the  operation  of  law,  might  become 
entitled  to  the  possession  of  the  attached  property  while  the  legal  title  was 
yet  in  the  defendant,  and  thereby  defeat  his  right  to  have  the  attachment 
dissolved,  operating  precisely  as  if  he  had  by  his  own  voluntary  act  parted 
with  his  title  or  possession  before  he  applied  for  a  dissolution;  and  cited  in 
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favor  of  this  doctrine,  also,  the  two  cases  of  Osborne  v.  Bobbins,  10  Mich.  278, 
and  Macumb&r  v.  Beam,  22  Mich.  396.  Both  these  cases  were  decided  upon 
a  point  raised  as  to  the  allegation  of  ownership  in  the  petition,  and  have  not 
the  slightest  tendency,  in  our  opinion,  towards  supporting  the  ruling  in 
Johnson  V.  Be  Witt, 

There  is  also  to  be  found  in  the  opinion  of  Chief  Justice  Marston  in  Zook 
V.  Blough,  42  Mich.  487,  S.  C.  4  N.  W.  Rep.  219,  a  single  sentence  supporting 
his  former  opinion  in  Johnson  v.  De  Witt,  But  the  point  was  not  involved 
in  that  case,  and  the  remark  must  be  considered  as  a  mere  dictum.  This 
case  of  Johnson  v.  Be  Witt  was  one  in  which  it  appeared  that  before  the  ap- 
plication was  made  to  dissolve  the  attachment  the  property  was  out  of  de- 
fendant's hands  and  in  the  possession  of  a  United  States  mai*shal,  and  IvAd 
by  him  under  three  execution  levies  against  the  goods  and  chattels  of  the  de- 
fendant. The  rest  of  the  court  appear  to  have  concurred  in  this  opinion; 
but  later,  so  apparent  was  the  injustice  of  this  decision  that  when  it  came  to 
be  applied  to  a  case  of  successive  attachment  levies  in  Sheldon  v.  Stewart,  43 
Mich.  574,  S.  C.  5  N.  W.  liep.  1067,  the  court  unanimously  held  that  the  fiict 
that  the  attached  propeity  was  held  under  levy  of  a  large  number  of  other  at- 
tachments than  the  one  defendant  was  seeking  to  have  dissolved,  was  no  bar 
whatever  to  his  right  to  have  the  attachment  in  question  dissolved,  or  to 
have  an  order  made  restoring  the  property  to  him ;  and  that  the  presence  of 
these  levies  could  not  compel  him  to  submit  in  silence  to  an  ea?  parte  allega- 
tion of  fraud  or  misconduct.  In  that  case  Mr.  Justice  Graves  well  said: 
"The  contrary  doctrine  would  directly  lead  to  injustice.  It^  would  admit  a 
ready  metiiod  for  defeating  the  benign  purpose  intended  by  the  legislature 
when  they  devised  this  remedy.  ♦  *  *  Nothing  would  be  easier,  in  a  vast 
majority  of  cases,  than  a  duplication  of  levies  to  preclude  any  attempt  against 
the  seizure.  *  ♦  *  The  idea  is  repugnant  to  the  spirit  and  design  of  the 
etatute."  He  cites  State  Bank  of  Fenton  v.  Whittle,  41  Mich.  365,  S.  C.  1 
K.  W.  Rep.  957,  and  Schall  v.  Bly,  43  Mich.  401.  S.  C.  5  N.  W.  Rep.  651,  in 
support  of  his  views,  and  which,  we  think,  directly  sustain  him. 

By  an  examination  of  the  record  in  the  case  of  State  Bank  of  Fenton  v. 
Whittle,  above  referred  to,  we  find  in  that  case,  as  in  this,  the  property  at- 
tached, or  a  portion  of  it,  was  personal,  and  the  execution  levy  was  on  such 
personal  property.  Mr.  Justice  Cooley,  in  disposing  of  that  case,  says: 
•*One  error  assigned  is  that  the  commissioner  ordered  a  return  of  the  prop- 
erty to  the  defendant,  notwithstanding  it  was  shown  to  be  held  by  the  sheriff 
under  an  execution.  The  evidence  that  it  was  so  held  was  insufficient,  but 
the  order  could  do  no  harm  to  the  execution  creditor,  as  the  officer's  lien  un- 
der his  writ,  and  his  right  to  custody  by  virtue  of  it,  could  not  be  disturbed  by 
the  commissioner's  order." 

A  distinction  is  sought  to  be  made  in  the  argument  here  between  an  at- 
tachment and  an  execution  levy;  but  we  can  see  none  in  principle  or  effect. 
The  decision  in  36  Mich.  95,  upon  which  plaintiffs  rely,  was  grounded  di- 
rectly upon  the  idea  that  the  defendant,  having  by  the  levy  lost  the  riglit  to 
the  possession  as  against  some  third  pei*son,  was  debarred  by  the  op^-ation 
of  law  of  the  right  to  have  a  dissolution  of  an  attachment  laid  upon  liis  prop- 
erty by  one  who  had  no  authority  to  do  so.  An  attachment  levy,  while  it  ex- 
ists, takes  away  the  defendant's  right  of  possession  just  as  completely  as  the 
levy  of  an  execution.  Indeed,  its  office  and  purpose  is  to  seize  and  hold  the 
property  away  from  him  until  judgment  can  be  obtained,  and  execution  is- 
sued and  levied  upon  it. 

The  dissolution  of  an  unjust  attachment,  obtained  by  a  false  or  mistaken 
statement  and  oath  of  the  plaintiff,  can  do  no  harm  to  the  valid  lien  of  a  third 
party,  while  its  retention  is  an  indefensible  wrong,  and  a  fraud  upon  the  rights 
of  the  defendant.  It  is  the  right  of  the  defendant  to  have  it  removed,  and  it 
is  the  duty  of  the  court  to  aid  him.    He  is  "not  bound  to  submit  in  silence  to 
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a  levy  which  he  considers  based  on  an  untrae  statement  against  his  honor 
and  good  faith,  merely  because  other  persons  have  subsequently  levied  upon 
the  same  property."     43  Mich.  402,  and  5  N.  W.  Rep.  651. 

This  id  the  language  of  the  later  cases  in  this  state,  and  we  believe  that  It 
is  in  accord  with  right  and  justice.  The  affirming  of  the  judgment  of  the 
court  below  in  this  case  would  not  only  be  in  conflict  with  these  decisions, 
but  against  all  equity.  It  would  give  a  confessed  wrong  over  the  possession 
of  defendant's  property  for  a  year,  and  then,  to  cap  the  climax  of  absurdity 
and  injustice,  punisii  the  defendant  with  costs  for  attempting  to  reclaim  what 
of  riglit  belongs  to  it  from  a  possession  presumably  obtained  by  fraud,  and 
retained  by  an  utter  distortion  of  legal  principles. 

The  judgment  of  the  circuit  court  must  be  reversed,  with  costs  to  defendant. 

Champlin  and  Sherwood,  JJ.,  concurred. 

Campbell,  J.  The  defendant  company  sued  out  an  attachment  against 
plaintiff  in  certiorari,  and  the  latter  having  applied  to  a  circuit  court  com- 
missioner, and  that  officer  having  made  an  order  dissolving  the  attachment, 
but  giving  no-  order  for  return  of  the  property,  the  circuit  court,  to  which 
the  matter  was  appealed,  ordered  a  jury,  on  demand  of  tlie  defendant  in  at- 
tachment, who,  on  the  charge  of  the  court,  gave  judgment  against  the  disso- 
lution. The  circuit  judge  held  that  the  fact  that  the  attached  property  was 
held  under  execution  levies  cut  off  any  right  to  have  an  order  of  dissolution. 
Certiorari  was  brought  to  this  court,  that  writ  having  been  allowed  to  be 
taken  out,  subject  to  such  views  as  the  court  might  entertain  as  to  its  pro- 
priety on  the  heiiring.  This  writ  has  been  allowed  for  want  of  any  other  rem- 
edy to  review  the  action  of  a  commissioner  or  judge  at  chambers,  sitting  as 
an  officer  and  not  as  a  court,  in  carrying  out  the  special  proceedings  to  dis- 
solve attachments.  But  it  is  no  part  of  the  office  of  such  a  writ  to  review  the 
propriety  of  any  action  where  the  conclusion  depends  upon  the  effect  pro- 
duced on  the  mind  of  the  officer  by  the  facts  before  him,  which  he  must  weigh 
for  himself.  State  Bank  of  Feiiton  v.  Whittle,  41  Mich.  865;  S.  C.  1  N.  \V. 
Rep.  957 ;  Hyde  v.  Nelson,  11  Mich.  353 ;  Linn  v.  Roberts,  15  Mich.  443 ;  Browj^ 
v.  Blanchard,  39  Mich.  790;  WaUon  v.  Hinchman,  42  Mich.  27;  S.  C.  3  :N^. 
W.  Rep.  236;  Powers  v.  O'Brien,  44  Mich.  317;  S.  C.  6 N.  W.  Rep.  679:  Schall 
v.  Bltj,  43  Mich.  401;  S.  C.  5  N.  W.  Rep.  651. 

Since  the  statute  was  so  amended  as  to  enable  the  circuit  eourt,  as  a  court, 
tf)  hear  such  proceedings  on  appeal  from  the  officer,  and  to  have  the  aid  of  a 
jury,  if  so  desired,  the  original  power  of  this  court  to  issue  certiorari  has  been 
regarded  as  practically  superseded,  in  accordance  with  the  views  expressed  in 
Farrell  v.  Taylor,  12  Mich.  113.  Any  decision  by  the  circuit  court  as  a  court 
is  an  interlocutory  and  not  a  final  order  in  the  cause  which  is  pending  in  the 
same  court.  It  was  held  in  Gray  v.  York,  44  Mich.  415,  S.  C.  6  N.  W.  Rep. 
874,  that  it  could  not  come  up  for  review  on  writ  of  error.  It  is  a  question 
of  some  interest  whether  the  writ  of  certiorari  will  lie  generally  or  at  all  to 
bring  up  the  interlocutory  action  of  the  circuit  court.  Upon  the  present 
hearing  the  question  need  not  be  determined,  and  will  be  left  for  future  con- 
sideration. 

The  only  question  presented  on  the  merits  is  whether  execution  levies,  ex- 
isting on  the  same  personal  property  which  is  attached,  prevent  the  right  of 
defendant  in  attachment  to  get  a  dissolution  and  return  of  the  pix)perty. 
This  question  was  distinctly  decided  in  Johnson  v.  Dewitt,  36  Mich.  95,  which 
has  never  been  departed  from,  and  which  was  recognized  and  followed  in 
Zook  V.  Blough,  42  Mich.  487;  S.  C.  4  X.  W.  Rep.  219.  And  it  was  held  in 
Price  V.  Reed,  20  Mich.  72,  that  this  right  of  possession  is  open  to  determi- 
nation at  the  time  of  the  hearing.  The  statute  giving  appeals  in  these  cases 
contemplates  that  there  shall  be  a  hearing  before  the  circuit  court  in  the  same 
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manner  as  in  other  appeals  on  trials  of  fact,  and  anything  can  be  shown  there 
which  conld  be  shown  before  a  judge  or  commissioner. 

As  the  question  is  not  a  new  one  I  do  not  think  it  should  be  opened,  and  I 
think  the  writ  should  be  dismissed. 


OuMMiKas  and  others  v,  Oobet. 

Filed  November  19,  1886. 

Cbbditobb'  Bili/— Dbtisbb  Holding  PsoPBitTY  in  Tbust  in  Part  fob  Himbblf. 

Property  devised  to  a  party  who  is  insolvent,  as  executor,  in  trust,  (1)  to  pay  the 
annuities  created  by  the  will  out  of  the  rents  and  profits;  (2)  to  pay  himself  the 
remainder  of  the  rents  and  profits,  which  are  barely  sufficient  for  his  support ;  and 
(3)  to  preserve  the  principal  for  those  entitled  to  the  remainder  estate  at  his  death, 
— cannot  be  reached  by  a  bill  in  equity  filed  by  a  judgment  creditor. 

Appeal  from  Ingham. 

L,  D.  Johnson,  for  complainants.  Edioard  Cahill,  for  defendant  and  ap- 
pellant. 

Sherwood,  J.  The  bill  of  complaint  in  this  cause  is  filed  by  the  creditors 
of  the  defendant  to  reach  equitable  interests  in  property  under  his  control, 
and  which  complainants  claim  should  be  applied  to  the  satisfaction  of  their 
judgment  obtained  against  him,  upon  which  execution  has  been  issued  and 
returned  unsatisfied  for  want  of  property  out  of  which  to  make  the  same. 

For  several  years  prior  to  the  filing  of  complainants*  bill  the  defendant  had 
been  engaged  in  the  mercantile  business  in  the  counties  of  Ingham  and  Ionia, 
and  about  a  year  before  this  suit  was  commenced  became  insolvent,  being  in- 
debted several  thousand  dollars  more  than  he  was  able  to  pay.  He  was  at 
that  time  married  to  a  widow  lady  who  was  the  owner  of  property  in  her  own 
right  to  the  amount  of  over  $10,000.  After  the  defendant  became  insolvent 
his  wife  died,  leaving,  besides  himself,  who  was  in  feeble  health,  an  aged 
mother.  During  her  last  illness  Mrs.  Corey  made  her  will,  (a  copy  of  which 
will  be  fonnd  in  the  margin, i)  and  named  therein  her  husband  as  her  execu- 
tor. 

By  this  will  it  cannot  fail  to  be  observed  that  the  controlling  idea  of  the 
testatrix  was — First,  to  secure  and  protect  her  husband,  who  was  then  without 

>  I,  Jennie  S.  Corey,  of  Lansing,  Ingham  county,  state  of  Michigan,  do  make  this  my 

laat  will  and  testament:    I  give  to  my  mother,  Lovina  Spaulding,  during  her  life-time, 

the  house  which  she  now  occupies  in  the  village  of  Manchester,  Mich.     1  also  desire  that 

the  sum  of  one  hundred  dollars  be  puaid  her  vearly  as  long  as  she  may  live,  and  more 

each  year  should  she  need  it,  as  I  desire  that  she  may  want  for  nothing  so  long  as  there 

may  be  anything  belonging  to  me  lefi;.     And  at  her  death  it  is  my  wish  that  the 

house  and  lot  be  sold,  and  whatever  it  may  bring  be  equally  divided  between  my  two 

nieces,  Jennie  and  Clara  Annabil.    Also  that  the  sum  of  twenty-five  dollars  be  paid 

to  each  of  them  jearly  until  their  marriage.    My  piano  I  give  to  Mary  and  Nellie,  and 

shoald  either  wish  to  take  the  piano  on  leaving  home,  let  her  pay  the  other  for  her 

bale     My  watch  and  chain  I  give  to  my  niece  Jennie  L.  Annabil ;  also  set  of  corals, 

plain  gold  ring,  scarlet  and  black  lace  shawl.    I  give  my  woolen  shawl,  and  all  worsted 

dresses  that  I  may  have  at  my  death,  to  my  sister,  Nettie  G.  Annabil,  and  to  my  sister 

and  Jennie  Heave  all  books  which  I  may  have  on  side  bookcase,  and  those  whicli  that 

contains  I  wish  to  remain  here  as  long  as  my  husband  makes  this  his  home,  and  if  at 

any  time  he  should  wish  to,  and  house  or  his  home  should  be  broken  up,  1  wish  Mary 

and  Ifellie  to  take  what  books  they  would  like,  and  send  whatever  they  do  not  care  to 

retain  to  my  sister.    My  garnet  silf,  and  my  point-lace,  gold  bracelets,  gold  chain,  and 

one  ^old  ring,  also  one  set  of  silver  spoons,  1  wish  my  dear  little  Nellie  to  have ;  to  Mary 

1  give  my  best  black  silk,  fur  cloak,  and  seal-skin  furs,  set  of  cameos,  one  set  of  silver 

jpoons,  one  plain  gold  ring,  with  part  of  point-lace ;  the  remainder  of  my  clothing, 

whatever  it  may  be,  1  wish  to  have  divided  equally  between  Mary,  Jennie,  Nellie,  and 

Clara,  giving  to  each  one  that  which  will  be  of  the  most  service  to  them  ;  my  beds  and 

beddine  I  wish  to  remain  where  they  are  until  my  husband  may  make  some  change 

la   bis  Eome,  then  I  wish  to  have  it  equally  divided  between  my  two  girls,  Mary  and 
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the  means  of  support,  and  an  infirm  old  mother,  from  want  and  destitution; 
and,  second,  in  doing  this,  to  so  manage  the  estate  that  as  much  as  possible 
might  be  saved  to  be  transmitted,  after  their  death,  to  her  other  relations 
named  in  the  will.  Notwitlistanding  the  great  financial  embarrassment 
under  which  her  husband  was  laboring  at  the  time  the  will  was  made,  it  ap- 
pears that  his  wife  had  perfect  confidence  in  his  ability  and  integrity,  to  give 
him  the  control  and  management  of  lier  property,  and  have  him  execute  her 
will,  and  carry  out  the  trusts  she  had  created,  including  that  wlierein  he  him- 
self was  the  beneficiary.  After  his  wife's  deiith  the  will  was  probated,  and 
the  defendant  was  appointed  her  executor,  gave  tlie  required  bonds,  made  and 
returned  an  inventory  of  the  property  of  the  estate,  entered  actively  upon 
tlie  discharge  of  his  duties,  and  has  ever  since  continued  in  the  administra- 
tion of  the  trusts  assumed. 

Tlie  complainants  by  their  bill  seek  to  reach  the  property  of  the  defendant, 
which  it  alleges  he  has  concealed,  or  put  beyond  the  reach  of  an  execution, 
and  which  consists  of  that  which  he  annually  receives  from  the  estate  of  his 
deceased  wife  under  the  will,  and  prays  for  a  discovery,  the  appointment  of 
a  receiver,  etc. 

Tlie  defendant's  answer  was  excepted  to  for  insufficiency,  and  he  made  a 
second  answer.  This  being  excepted  to  for  the  same  reason,  it  was  submitted 
to  the  circuit  judge,  who  sustained' the  exceptions  and  required  the  defendant 
to  answer  over.  This  the  defendant  declined  to  do,  and  thereupon  the  bill 
M'as  taken  as  confessed  and  a  receiver  was  appointed  by  the  court.  From 
this  order  appointing  a  receiver  the  defendant  appeals  to  this  court  for  a  re- 
view of  the  proceedings,  and  to  obtain  a  construction  of  the  provisions  of  the 
will  relating  to  the  bequests  therein  contained  to  him  and  for  his  use. 

The  order  appealed  from  takes  the  bill  as  confessed  for  want  of  answer  as  to 
all  matters  to  which  the  exceptions  relate.  It  appoints  a  receiver,  and  directs 
the  defendant  to  turn  over  to  him  the  accumulated  rents,  interest,  and  profits, 
and  all  propeity  not  exempt  from  execution,  in  which  the  rents,  interest, 
and  profits  may  be  invested;  also,  from  time  to  time,  all  future  rents,  inter- 
est, and  profits  in  excess  of  the  annuity  payable  to  Lovina  Spaulding  under 
the  will. 

The  bill  is  not  one  in  aid  of  execution.    Ko  levy  has  been  made  upon  any 

Nellie,  and  two  nieces,  Jennie  and  Clara  Annabil.  I  wish  to  be  perfectly  just  in  dis- 
posing of  what  I  may  have,  and  would  gladly  have  remembered  my  dear  brother's 
children  at  this  present  time,  but  there  are  good  and  proj^er  reasons  why  I  should  not, 
and  in  aft  a-  years  perhaps  it  will  be  of  more  use  to  them.  I  have  said  that  I  wished  t43 
be  perfectly  just,  yet  many  may  question  my  judgment  somewhat  in  what  I  am  about 
to  do ;  yet  to  me  it  seems  perfectly  right.  As  my  dear  husband,  David  R.  Corey,  is  in  pow 
health,  and  is  more  to  me  than  all  the  world  besides,  I  wish  him  to  have  the  use,  dur- 
ing his  life-time,  of  the  remainder  of  my  property,  real  and  personal,  about  our  home, 
not  hitherto  disposed  of,  including  the  house  we  now  occupy,  and  all  real-estate  mort- 
gages which  I  may  have  at  my  death.  I  earnestly  desire  and  hope  that  the  property 
may  be  invested  in  the  same  way  that  it  ia  now,  and  as  I  have  kept  it  for  many  years, 
and  at  his  death  I  wish  all  to  be  divided  equally  between  my  sister  Nettie's  and  brother 
George's  children,  and  Mary  and  Nellie.  In  no  case,  unless  a  long  sickness  should  oc- 
cur, do  I  wish  him  to  use  the  principal,  as  the  interest  will  be  ample  for  all  ordinary 
wants,  but  should  it  in  any  case  be  necessary  for  his  comfort  to  use  more  than  the  in- 
terest, I  wish  him  to  do  so.  I  also  give  him  small  diamond  ring  which  he  now  wears, 
and  tlie  one  he  gave  me  before  our  marriage  I  wish  him  to  give  the  daughter  that  mar- 
ries first.  To  my  dear  friend,  Mary  S.  Vandegieft,  of  Mancliester,  Mich.,  I  give  my  gold 
ear-rings  and  the  gold  thimble  she  gave  me  on  my  wedding-day.  And  I  hereby  ap- 
point David  R.  Corey  executor  of  this  my  last  will  and  testament. 

In  witness  whereof,  I  hereunto  set  my  hand  and  seal  this  ninth  day  of  December,  1881. 

Jbnnie  S.  Corey. 

Signed,  sealed,  and  acknowledged  by  Jennie  B.  Corey  to  be  her  last  will  and  testa- 
ment. Mrs.  Helen  Cbawfosd. 

Anson  L.  Crawposd. 
Felby  G.  Corby. 

Admitted  to  probate  February  14,  1882. 
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property  to  which  reference  is  made  in  the  bill.  It  must  be  treated  as  a  bill 
to  have  complainant's  judgment  paid  out  of  choses  in  action  or  other  personal 
property  of  the  debtor  not  liable  to  execution,  which  in  equity  should  be  liar 
ble  to  the  payment  of  his  debts. 

The  second  answer  makes  the  will  of  the  testatrix  a  part  thereof,  and  de- 
nies every  allegation  in  the  bill  tending  to  show  that  defendant  has  property 
of  any  kind  which  he  has  concealed,  or  equitable  interests  which  he  reluses 
to  disclose,  except  that  which  came  from  his  wife's  estate.  It  admits  that 
he  is  in  possession  of  certain  property  as  executor  of  her  estate,  but  of  this 
the  inventory  is  on  file  in  the  oflftce  of  the  judge  of  probate,  and  it  could  hardly 
be  necessary  to  come  into  a  court  of  equity  to  obtain  discovery  of  the  property 
therein  mentioned. 

By  taking  the  bill  as  confessed,  notwithstanding  the  answer,  the  complain- 
ant must  be  held  to  admit  the  statements  of  the  answer  to  be  true,  and  to 
deny  the  sufficiency  of  the  facts  stated  to  make  out  a  defense.  These  facts*  as 
the  record  presents  them,  are:  "(1)  That  defendant  is  insolvent;  that  he  has 
no  money  or  other  property,  real  or  personal,  or  things  in  action,  due  him,  or 
held  in  trust  for  him,  (except  where  such  trust  has  been  created  by,  and  the 
fund  so  held  in  trust  has  proceeded  from,  some  person  other  than  defendant.) 
(2)  That  the  only  property  in  his  possession  or  under  his  control  is  that  which 
came  into  his  possession  as  executor  of  his  late  wife's  estate  under  a  will;  that 
he  gave  bonds  as  such  executor  to  faithfully  administer  the  trust,  and  has  not 
yet  been  discharged.  (3)  That  the  income  only  of  this  property  so  in  his  hands 
was  available  for  the  purpose  of  paying  legacies,  and  for  his  own  use.  (4) 
That  said  income  did  not  exceed  six  hundred  dollars  per  annum,  and  was 
barely  sufficient  for  defendant's  support,  and  to  pay  the  minimum  sum  re- 
quired to  be  paid  annually  to  the  other  beneficiaries." 

Under  these  facts,  which  we  think  must  be  taken  as  admitted  by  the  com- 
plainants, the  court,  in  making  the  decree  he  has  in  this  case,  must  substan- 
tially hold  that  the  income  to  be  derived  from  the  estate  of  Mrs.  Corey,  with- 
out regard  to  the  amount,  or  whether  there  is  Or  not  more  than  suflicient  for 
defendant's  support,  may  be  ttiken  by  defendant's  creditors;  and  to  secure 
this  the  estate  may  be  taken  out  of  the  hands  of  the  person  designated  by  the 
testatrix  and  appointed  by  the  judge  of  probate,  and  given  over  to  the  custody 
of  a  receiver  receiving  his  authority  of  another  jurisdiction. 

The  complainant's  counsel  contend  that  the  testatrix  intended  that,  subject 
to  the  payment  of  the  annuities,  the  defendant  should  have  absolute  control 
of  the  principal  and- right  to  dispose  of  it  for  his  own  use,  influenced  and  not 
restricted  by  the  request  in  relation  to  the  manner  m  which  it  should  be  in- 
vested and  his  use  of  it;  and,  whether  this  be  so  or  not,  the  defendant  is  given 
at  least  an  unconditional  life-estate,  charged  with  the  annuities,  but  one  of 
which  (that  in  favor  of  Lovina  Spaulding)  is  unexpired,  so  far  as  the  plead- 
ings disclose;  that  this  estate  is  devised  directly  to  him  as  the  legatee  thereof, 
not  as  executor;  that  it  is  not  by  reason  of  his  duties  as  executor  that  he  is  en- 
titled to  the  possession  and  to  receive  the  rents  and  profits  of  the  property; 
that  that  right  is  created,  exists,  and  is  exercised  independent  of  any  such 
duties,  and  no  words  of  grant  or  devise  are  employed  to  indicate  a  purpose 
that  any  estate  should  pass  to  or  vest  in  the  executor,  nor  is  that  necessary 
for  the  exercise  of  any  of  the  powers  conferred  on  the  executor. 

We  are  not  able  to  agree  with  this  contention  of  the  complainant's  counsel, 
but  are  clearly  of  the  opinion  that  under  the  provisions  of  the  will  the  prop- 
erty is  held  by  the  defendant  as  executor  in  trust  for  himself  and  othera  as 
beneficiaries;  i,  c,  in  trust  (1)  to  pay  the  annuities  out  of  the  rents  and  prof- 
its; (2)  to  pay  himself  the  remainder  of  the  rents  and  profits;  (3)  to  preserve 
the  principal  for  those  entitled  to  the  remainder  estate  at  his  death ;  and  that 
the  trust  having  been  created  by,  and  the  funds  so  held  in  trust  having  pro- 
ceeded from,  some  person  other  than  the  defendant,  his  interest  therein  is  pro- 
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t«cted  from  crediton.  The  complainants'  bill  can  be  regarded  as  a  creditors* 
bill  only,  and  that  brings  this  case  within  the  exception  contained  in  the  stat- 
ute. See  How.  St.  §  6614.  Mrs.  Corey  herself  drew  the  will  under  consid- 
eration. She  was  not  expert  in  draughting  such  instruments,  but  succeeded 
very  well,  we  think,  in  writing  out  her  desires  and  intentions  in  regard  to  her 
property,  and  it  is  our  duty  to  construe  the  instrument  in  such  manner  as  to 
carry  out  those  intentions,  and  not  disregard  her  purposes  if  they  were  law- 
ful.   Jones  V.  Jones,  25  Mich.  401. 

When  we  come  to  consider  the  circumstances  under  which  this  lady  made 
her  will,  it  seems  to  us  the  construction  asked  for  by  complainants'  counsel* 
and  the  one  substantially  acceded  to  by  the  learned  circuit  judge  who  made 
the  decree  in  this  case,  could  never  have  entered  the  mind  of  the  testatrix. 
On  the  contrary,  the  effect  of  such  a  construction  was  unquestionably  what 
she  wished  to  avoid.  What  she  sought  to  do,  so  far  as  the  will  related  to 
her  husband,  was  to  secure  to  him  a  sufficient  amount  to  support  and  make 
him  comfortable  through  life,  and  place  it  in  such  manner  that  it  could  not 
be  taken  to  liquidate  her  husband's  insolvent  indebtedness.  This  was  law- 
ful, judicious,  kind,  and  commendable.  The  construction  claimed  by  com- 
plainant's counsel  would  completely  defeat  the  intention  of  this  wife,  and 
the  whole  object  and  scope  of  her  will,  so  far  as  it  relates  to  her  husband,  by 
taking  her  property  thus  set  apart  for  him,  and  placing  it  in  the  hands  of 
a  stranger,  with  directions  to  apply  it  to  the  payment  of  the  very  indebted- 
ness which  it  had  been  her  object  to  escape.  Mr.  Corey  was  an  invalid  at  the 
time  the  will  was  made,  and  the  testatrix  knew  all  about  his  insolvency,  and 
undoubtedly  of  his  indebtedness,  and  of  his  inability  to  support  himself,  much 
less  to  pay  his  debts.  And  with  the  clearly  avowed  purpose  of  the  testatrix 
(in  consequence  of  other  relatives  having  a  claim  upon  her  bounty)  to  leave 
for  her  husband  only  enough  for  his  reasonable  support,  how  it  could  ever 
have  been  thought  that  justice  requires  that  this  little  sustenance  fund  should 
be  turned  over  to  the  husband's  creditors  is  more  than  we  can  conceive. 
Courts  in  the  name  of  justice  may  commit  such  errors,  but  neither  law  nor 
equity  can  ever  tolerate  them. 

We  are  not,  in  this  case,  called  upon  to  construe  a  contract  where  the 
minds  of  several  parties  must  be  found  to  have  met  and  concurred,  to  give 
effect  to  the  Instrument,  but  simply  to  ascertain  the  intention  of  Mrs.  Corey 
at  the  time  she  made  the  will  in  question.  In  the  first  instance,  the  testa- 
trix provided  for  the  support  and  maintenance  of  her  mother  in  comfort  so 
long  as  she  should  live,  and  it  was  the  executor's  duty  to  see  that  that  was 
done;  and,  in  the  language  of  Mrs.  Corey,  he  was  to  see  to  it  '*that  she  want 
for  nothing  so  long  as  there  may  be  anything  belonging  to  me  left. "  She 
thus  limits  her  bounty  to  her  mother  only  by  the  extent  of  her  property,  pro- 
vided the  mother's  necessities  require  it.  What  that  necessity  might  be  was 
then  to  her  unknown,  but  she  was  not  afraid  to  leave  it  to  the  discretion  of 
her  husband,  whose  kindness,  prudence,  and  affection  she  had  known  and 
tested  for  years,  to  ascertain  and  supply.  This  watchful  care  the  decree  of 
the  court,  under  the  views  of  complainants'  counsel,  should,  in  the  event  of 
the  husband's  neglect  to  pay  his  insolvent  debts,  be  turned  to  the  cold  indif- 
ference of  a  stranger  who  occupies  his  place  in  the  interest  of  mercenary 
creditors  residing  in  a  foreign  state.  The  humanity  of  the  law  will  never 
allow  such  perversion  of  its  teachings,  or  the  perpetration  of  such  injustice. 
The  testatrix,  after  providing  for  her  mother,  and  the  payment  of  two  small 
annuities  of  $25  each  to  two  of  her  nieces,  and  making  a  few  other  minor 
bequests  to  her  relatives,  says:  "As  my  dear  husband,  David  R.  Corey,  is 
in  poor  health,  and  is  more  to  me  than  all  the  world  besides,  I  wish  him  to 
have  the  use,  during  his  life-time,  of  the  remainder  of  my  property,"  etc. 
Then  follows  the  injunction  to  keep  the  property  invested,  and  the  admoni- 
tion to  use  only  the  income,  except  in  case  of  sickness  or  necessity,  when  he 
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could  draw  on  the  principal,  and  giving  the  remainder  after  his  death  to  her 
brother's  and  sister's  children.  This  l£^y's  will  shows  not  only  consideration 
and  affection,  but  judgment  and  discretion.  If  she  had  appointed  any  other 
person  her  executor,  we  doubt  if  counsel  for  complainants  or  any  one  else 
would  have  ever  entertained  the  idea  for  a  moment  that  he  was  any  more  than 
a  trustee  for  the  beneficiaries  under  the  will.  Ko  particular  form  of  words  is 
necessary  to  create  a  trust  Any  language  in  a  will  indicating  that  the  do- 
nee is  to  hold  the  devise  or  bequest  for  the  benefit  of  others,  in  whole  or  in 
part,  is  sufficient;  or  when  one  is  charged  with  a  duty  respecting  it,  from  the 
performance  of  which  others  are  to  reap  a  benefit,  the  property  is  in  his 
hands  as  a  trust  fund.  Perry,  Trusts,  §  112;  Harding  v.  Qlyn^  1  Atk.  469; 
Pttshman  v.  FUliter,  3  Ves.  7;  Brest  v.  Offley,  1  Ch.  Rep.  246;  Iforiarty  v. 
Martin,  8  Ir.  Ch.26;  Bernard  Y.Minshfill,  1  Johns.  276;  Cook  v.  Ellington, 
6  Jones,  Eq.  371 ;  Warner  v.  Bates,  98  Mass.  274.  We  think  the  language  of 
this  will  creates  a  trust,  and  that  the  execution  of  the  same  is  devolved  upon 
the  executor.  1  Perry,  Trusts,  262;  Richardson  v.  Knight,  69  Me.  285;  Pet- 
tingill  v.  Pettingill,  60  Me.  412;  Wilson's  Estate,  2  F^.  St.  325;  Williams  v. 
Conrad,  30  Barb.  524.  There  is  no  legal  objection  to  his  being  at  the  same 
time  trustee  and  beneficiary.  Perry,  Trusts,  §  117;  Whiting  v.  Whiting,  4 
Gray,  240;  Carr  v.  Living,  28  Beav.  644;  Andrews  v.  Bank  of  Cape  Ann,  3 
Allen,  313;  Chase  v.  Chase,  2  Allen.  101;  Loring  v.  Loring,  100  Mass.  340; 
Gilbert  v.  Bennett,  10  Sim.  371. 

This  case  comes  clearly  within  the  exception  of  the  statute  which  permits 
the  filing  of  the  complainant's  bill,  (How.  St.  §  6614,)  and  which  was  intended 
to  apply  to  this  class  of  cases.  Craig  v.  Hone,  2  Edw.  Ch.  569.  The  statute 
was  intended  for  the  benefit  of  the  needy  and  unfortunate,  and  its  provisions 
should  be  made  to  apply  to  all  cases  coming  within  its  spirit,  which  has  al- 
ways been  the  rule  of  this  court.  Alvord  v.  Lent,  23  Mich.  369.  There  is  no 
surplus  to  be  looked  after  or  reached  in  this  case.  The  answer  shows,  and 
it  is  one  of  the  things  that  must  be  taken  as  admitted,  that  the  income  is 
barely  sufficient  for  the  payment  of  the  legacies  and  the  defendant's  support, 
but  it  is  impossible  for  any  one  to  tell  what  amount  of  either  principal  or  in- 
terest, or  of  both,  may  yet  be  required  for  the  support  of  the  defendant  and 
testatrix's  mother,  and  the  whole  estate  is  in  trust  for  both  of  those  purposes. 
It  is  difficult  to  see  how  this  question  can  be  determined  before  the  decease  of 
these  beneficiaries,  and  then  whatever  there  may  be  will  pass  to  the  other  leg- 
atees entitled  thereto  under  the  will. 

The  decree  of  the  circuit  judge  must  be  reversed,  with  costs. 

(The  other  justices  concurred.) 


Sines  v.  Wayne  County  Superintendents  of  the  Pooe. 
Piled  Noyember  19, 1885. 

1.  Statutb  of  Frauds — Contbact  for  Services. 

Where  a  contract  has  been  made  for  a  year's  services,  and  under  such  contract  the 
party  employed  has  gone  on  from  year  to  year  and  performed  the  services  without 
objection,  it  will  be  presumed  that  both  parties  have  assented  to  the  contract  con- 
tinuing in  force  for  another  year. 

2.  Husband  and  Wife— Action— Pabties. 

In  an  action  for  the  breach  of  a  contract  to  employ  plaintiff  as  keeper  and  his 
wife  as  matron  of  an  asylum,  the  wife  is  not  a  necessary  party,  as  her  earnings  be- 
long to  the  husband. 

Error  to  Wayne. 

Ervin  Palmer,  for  plaintiflP.  John  Atkinson,  for  defendants  and  appel- 
lants. 

Chahplin,  J.  This  suit  is  brought  by  Mr.  Sines  against  the  superintend- 
ents of  the  poor  of  Wayne  county,  to  recover  damages  for  not  having  been 
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retained  in  their  employment  for  the  remainder  of  the  year,  commencing  Oc- 
tober 1,  1882,  after  February  1,  1883.  His  declaration  contains  two  special 
counts.  In  the  first  he  alleges  that  the  defendants  promised  and  agreed  with 
him  that  if  he  would  undertake  to  perform  the  duties  of  keeper  of  tlie  Wayne 
county  almsliouse,  and  would  cause  liis  wife  to  perform  the  duties  of  matron 
of  tlie  same,  from  the  first  day  of  October,  1882,  to  tlie  fii-st  day  of  October, 
1883,  they  would  pay  him  $800  when  requested,  and  would  furnish  him  dur- 
ing the  year  house-rent  and  board  for  himself  and  wife,  and  keep  and  board 
for  his  horse,  in  consideration  of  which  he  agreed  to  perform  tlie  duties  of 
keeper,  and  to  have  his 'wife  perform  the  duties  of  matron;  and  they  entered 
upon  and  performed  said  duties  up  to  February  1,  1883,  and  were  willing  to 
continue,  but  the  defendants  on  that  day,  without  just  cause  or  provociition, 
refused  further  to  allow  them  to  perform  such  duties,  or  to  pay  him  for  their 
further  services,  or  to  furnish  liouse-rent  and  board  for  himself  and  wife,  or 
to  keep  and  board  his  horse,  whereby  he  has  been  deprived  of  profits,  etc., 
and  was  compelled  to  remain  wholly  out  of  business  for  eight  months,  al- 
though he  diligently  sought  to  again  get  into  business  and  employment,  and 
to  procure  emi)loyment  for  his  wife,  and  was  put  to  great  trouble  and  expense 
in  and  about  procuring  a  house  suitable  to  live  in,  and  in  keeping  and  board- 
ing his  horse.  The  second  count  avers  the  promise  to  be  to  pay  him  what  his 
services  would  be  reasonably  worth,  and  to  furnish  house  and  board  for  him- 
self and  wife,  and  keep  and  board  for  his  horse.  No  question  arises  under  the 
second  special  count,  or  under  the  common  counts,  which  were  also  added  to  the 
declaration.  The  plea  was  the  general  issue.  On  the  trial  the  plaintiff  testi- 
fied in  his  own  behalf  tliat  he  had  been  in  the  employ  of  the  defendants,  com- 
mencing February  1,  1875,  and  was  their  clerk  from  that  time  until  August 
18,  1877,  and  understood  their  manner  of  doing  business  during  that  time; 
he  entered  into  negotiations  with  and  made  a  contract  with  the  board;  that  he 
was  employed  in  August,  1877,  to  take  charge  of  the  almshouse  tis  keeper;  that 
he  was  to  have  $800  per  year,  and  the  keeper's  house  was  to  be  furnished  to 
live  in,  and  he  was  to  have  his  living.  The  plaintiff  then  read  in  evidence, 
from  the  defendant's  record,  the  following  resolutions: 

"Wayne  County,  November  10,  1880. 
"  At  a  session  of  the  superintendents  of  the  poor, — present;  Messrs.  M.  Dunn, 
J.  Guthardt,  and  J.  C.  McDonald, — the  undersigned,  superintendents  of  the 
poor,  have  this  day  elected  G.  W.  Sines  as  keeper  of  the  Wayne  county  alms- 
house, for  the  year  ending  1881,  at  a  salary  of  eight  hundred  dollars  per 
year." 

"Wayne  County  Almshouse,  January  4,  1882. 
"Resolved,  by  the  board  of  superintendents  of  the  poor  in  and  for  Wayne 
county,  at  one  of  their  regular  sessions,  held  at  their  office  at  the  almshouse 
in  said  county  on  the  fourth  day  of  January,  1882.  that  C  W,  Sines  and  wife, 
the  present  keeper  and  matron,  be,  and  they  are  liereby,  reappointed  keeper 
and  matron  of  said  almshouse  for  and  until'the  first  day  of  October,  1882,  at 
the  rate  of  eight  hundred  dollars  per  annum." 

[Signed  by  the  three  superintendents.] 

The  plaintiff  further  testified  that  during  the  year  preceding  the  resolution 
of  January  4,  1882,  he  did  the  duties  of  keeper,  and  his  wife  the  duties  of 
matron,  and  received  $800  a  year,  and  had  the  house  and  living,  and  had 
the  keeping  of  a  horse,  together  with  his  care  and  grooming;  that  the  con- 
tracts were  always  made  with  him,  and  no  contracts  were  made  with  his  wife; 
that  the  fiscal  year  and  his  services  by  contract  ended  on  September  30th; 
that  just  prior  to  the  expiration  of  the  year  he  made  inquiry  of  the  president  of 
the  superintendents  i\a  to  whether  they  desired  him  to  remain  another  year; 
that  he  wanted  to  know,  as  his  houses  were  both  occupied,  and  he  wished  to 
know  on  account  of  letting  his  farm  the  next  year;  and  if  they  did  not  want 
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him  another  year,  he  wanted  to  leave  when  his  time  was  out.  The  president 
informed  him  that  he  would  bring  the  matter  before  the  board,  and  in  the 
mean  time  that  he  should  go  on  and  perform  his  duties  the  same  as  before. 
Payments  for  his  services  had  been  made  monthly,  and  defendant  and  wife 
continued  to  perform  the  duties  of  keeper  and  matron  until  in  January,  1883, 
and  the  usual  monthly  payments  for  services  were  made,  and  nothing  was 
done  about  terminating  his  employment  until  January  3,  1883,  when  the  fol- 
lowing notice  was  served  upon  defendant,  namely: 

"Wayne  County  Almshouse,  January  3,  1883. 
"Charles  W. Sines:  Take  notice  that  your  services  as  keeper  and  your 
wife  as  matron  of  the  Wayne  County  Almshouse  will  not  be  required  after 
the  first  day  of  February,  1883.  You  will  therefore  leave  the  premises,  and 
deliver  up  the  keys  and  possession  of  the  county  property  belonging  to  said 
almshouse  into  the  hands  of  the  superintendents  of  the  poor.  They  have 
this  day  appointed  S.  D.  Curtis  and  his  wife  as  keeper  and  matron  of  said 
AVayne  County  Almshouse  in  your  stead.  Daniel  Shannahan, 

"John  J.  Vrooman, 
"Superintendents  of  the  Poor." 

Defendant  continued  in  service  until  February  1, 1883,  and  then  delivered 
up  the  keys  to  the  superintendents,  under  protest,  and  endeavored  to  find 
work  elsewhere  during  the  remaining  eight  months  of  the  year,  but  only 
partially  succeeded,  having  earned  only  $104:  during  the  time.  It  will  be  ob- 
served that  no  reason  is  stated  in  the  notice  for  discharging  defendant,  and 
none  was  offered  or  proved  upon  the  trial. 

It  is  urged  by  defendants  that  the  contract  claimed  by  the  plaintiff  is  void 
by  reason  of  the  statute  of  frauds;  that  the  talk  with  the  president  in  Sep- 
tember, to  continue  work  until  he  had  laid  the  matter  before  the  board,  was 
a  contract  not  to  be  performed  in  a  year.  But  this  is  an  erroneous  view  of 
the  testimony.  The  contract  had  been  previously  made  for  a  year's  service, 
and  under  that  contract  defendant  had  gone  on  from  year  to  year,  and  in  such 
cases,  if  nothing  is  said  or  done  by  either  party  at  the  end  of  the  year  to  ter- 
minate it,  but,  on  the  contrary,  the  person  performing  service  is  allowed 
to  continue  on  without  objection,  the  facts  raise  the  presumption  from  which 
the  jury  have  found  that  both  parties  have  tussented  to  the  contract  continu- 
ing in  force  for  another  year.  Taiterson  v.  /Suffolk  Manvfg  Co,,  106  Mass. 
56.  The  case  of  Tallon  v.  Grand  Portage  Copper  Min,  Co.,  20  X.  W.  Rep. 
878,  decided  by  us  November  1,  1884,  as  was  said  by  us  when  the  case  was 
here  on  a  former  occasion,  rules  this  case  upon  the  point  under  consideration. 

It  is  also  claimed  that  the  wife  of  plaintiff  should  have  joined  as  plaintiff 
in  the  action.  There  is  no  merit  in  this  point.  She  was  not  a  party  to  the 
contract,  and  her  earnings,  whatever  they  were,  as  matron  belonged  to  the 
plaintiff.     Harrington  v.  Giesy  45  Mich.  374;  S.  C.  8  N.  W.  Rep.  87. 

Upon  the  question  of  damages  we  discover  no  error  in  the  record.  The 
Judgment  of  the  circuit  court  is  afiirmed. 

(The  other  justices  concurred.) 
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Yale  v,  Stevenson  and  others. 
Filed  Noyember  19, 1885. 

1.    MOBTGAGJfr— FOBBOLOSURB— NOTICB  OF  SaLE. 

Where  a  wife  and  her  husband  execute  a  mortgage  on  land  not  a  homestead,  thai 
is  foreclosed,  a  notice  of  sale  describing  the  mortgage  as  executed  by  the  husband 
and  wife,  and  not  specifying  that  her  interest  is  to  be  sold,  will  not  render  the  fore- 
closure invalid. 
3.  Samb— Sals  of  Two  Lois  Wobkbd  as  Onb. 

Where  two  lots  of  ground  inclosed  by  a  fenoe  and  worked  as  one  lot,  there  being 
no  house  on  either  lot,  are  described  separately  in  a  mortgage,  they  need  not  be 
sold  separately  at  foreclosure  sale. 

Error  to  Isabella. 

Dodds  Bras,,  for  plaintiff.  Graves  dk  Broum  and  Z.  T.  Durand,  for  de- 
fendants and  appellants. 

Morse,  C.  J.  The  plaintiff  and  appellee  brought  an  action  of  ejectment  in 
the  circuit  court  for  the  county  of  Isabella  to  recover  lots  3  and  4  in  block  24 
of  the  village  of  Mount  Pleasant.  Plaintiff,  who  was  then  owner  in  fee  of 
the  premises,  mortgaged  these  lots,  together  with  other  property  situated  in 
the  village  of  Isabella,  to  defendant  Stevenson,  November  8, 1868.  Her  hus- 
band joined  with  her  in  the  mortgage.  At  the  time  the  mortgage  was  exe- 
cuted these  lots  were  inclosed  by  a  fence  on  the  outside,  and  cultivated  as  one 
parcel  by  the  plaintiff,  who  lived  upon  a  lot  in  Isabella.  No  house  was  on 
these  lots,  and  there  has  never  been  any  building  erected  upon  them.  Default 
having  been  made  in  the  payment  of  the  mortgage  debt,  the  mortgaged  prem- 
ises were  sold  to  defendant  Stevenson,  September  4,  1869,  upon  a  foreclosure 
by  advertisement.  The  sheriff's  deed  shows  that  these  lots  were  sold  together 
in  one  parcel  and  bid  in  for  3400,  and  the  property  in  the  village  of  Isabella 
was  sold  together  and  bid  in  for  $200.  None  of  the  property  has  ever  been 
redeemed  from  said  sale,  nor  has  any  offer  been  made  to  pay  the  amount  due 
upon  the  mortgage,  or  to  redeem  any  portion  of  the  lands.  At  the  date  of  the 
foreclosure  of  the  mortgage  plaintiff  was  living  In  the  village  of  Isabella,  about 
two  miles  north  of  the  lots  in  question  in  this  suit,  and  knew  when  it  was 
foreclosed.  She  lived  on  the  property  in  Isabella  about  a  year  and  a  half  after 
the  foreclosure  sale,  when  she  moved  to  Mt.  Pleasant,  where  she  has  since  re- 
sided. Neither  she  nor  her  husband  forbade  the  sale  under  the  mortgage.  She 
has  lived,  since  she  has  been  in  Mt.  Pleasant,  within  two  or  three  blocks  of 
these  lots,  but  has  never  said  anything  to  defendant  Stevenson  about  the  in- 
validity of  the  mortgage,  or  demanded  possession  of  the  property.  Stevenson 
has  been  in  possession  of  the  lots  ever  since  the  expiration  of  the  time  of  re- 
demption, and  has  cultivated  them  for  a  garden.  The  plaintiff  testified  that 
she  was  aware  of  this,  but  had  not  herself,  or  by  any  one  else,  made  any  ob- 
jection to  it  in  any  way. 

Upon  the  trial,  it  was  admitted  by  counsel  for  the  respective  parties  that 
plaintiff  was  the  owner  of  the  lots  at  the  date  of  the  mortgage,  and  that  de- 
fendants had  been  in  possession  under  the  mortgage  sale,  or  claimed  an  in- 
terest in  the  premises,  and  plaintiff  thereupon  rested  her  case.  Upon  defend- 
ants taking  the  case  it  was  admitted  by  her  counsel  that  plaintiff  never  had 
any  homestead  rights  in  these  lots,  and  thereupon  defendants  introduced  in 
evidence  the  mortgage  from  plaintiff  to  defendant  Stevenson,  the  deed  made 
and  executed  by  the  sheriff  upon  the  foreclosure  sale,  the  notice  of  the  sale 
attached  thereto,  the  affidavit  of  the  sheriff,  and  the  certificate  of  acknowl- 
edgment and  record  of  the  same.  Plaintiff's  counsel  objected  to  this  proof, 
(1)  because  notice  of  sale  stated  that  mortgage  was  executed  by  A.  K.  Yale 
and  Mary  E.  Yale,  his  wife,  and  did  not  specify  that  her  interest  was  to  be 
sold,  and  apt  language  was  expressly  used  that  her  interest  in  the  sale  was 
merely  as  his  wife;  (2)  because  the  lots  were  described  separately,  and  they 
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should  have  been  sold  as  described,  separately.  Bat  the  deed  showed  they 
were  sold  and  bid  off  in  a  lump  for  $400,  and  all  the  balance  for  $200.  The 
court  received  the  evidence  at  the  time  it  was  offered,  and  plaintiff's  counsel 
excepted;  but  when  the  testimony  was  closed  the  court  came  to  the  conclu- 
sion that  the  sale  was  irregular  and  void,  for  the  reason  that  the  lots  were 
not  sold  separately ;  and  also  that  it  was  not  necessary  for  plaintiff,  under  the 
testimony,  to  have  given  notice  to  quit  before  bringing  suit,  and  directed  a 
verdict  for  the  plaintiff. 

The  defendants  claim  (1)  that  the  foreclosure  sale  was  not  void;  (2)  that 
if  it  was,  the  plaintiff  was  not  entitled  to  recover  in  this  case  without  hav- 
ing first  demanded  possession  of  the  property  of  defendants,  or  some  of  them ; 
and  (3)  that  the  plaintiff  could  not,  in  this  action,  introduce  testimony  to 
show  tnat  the  mortgage  was  discharged  before  its  foreclosure. 

The  plaintiff  introduced  evidence,  under  the  objection  of  defendant's  coun- 
sel, tending  to  show  that  one  McLaren,  an  agent  of  defendant  Stevenson, 
obtained  her  signature  to  the  mortgage  to  release  a  span  of  horses  of  her  hus- 
band, upon  which  Stevenson  held  a  chattel  mortgage,  and  that  this  release  of 
the  horses  was  the  sole  consideration  for  the  real-estate  mortgage;  and  that 
afterwards  Stevenson  foreclosed  the  chattel  mortgage,  and  took  the  horses 
thereon  in  fraud  of  this  agreement  to  release,  upon  which  the  real^estate 
mortgage  was  based. 

It  also  appeared  by  the  evidence  of  defendant  Stevenson  th^t  about  six 
months  after  the  foreclosure  sale  the  plaintiff  and  her  husband  left  the  prop- 
erty in  the  village  of  Isabella,  and  one  Grinnell  moved  upon  it,  claiming  title 
adversely  to  plaintiff;  that  when  the  sale  took  place  plaintiff  ceased  to  occupy 
the  lots  in  question  in  this  suit,  or  to  pay  taxes  thereon ;  that  he  (Stevenson) 
at  once  took  possession,  and  the  spring  after  the  sale  took  out  the  stumps,  re- 
paired the  fences,  and  has  occupied  and  cultivated  them  as  a  garden  and  paid 
taxes  upon  them  every  year  since,  without  any  objection  or  hostile  claim  from 
any  source  whatever;  that  the  first  he  knew  that  it  was  claimed  the  foreclos- 
ure proceedings  were  invalid,  or  that  the  plaintiff  claimed  the  property,  was 
when  he  was  served  with  the  declaration  in  this  case. 

The  defendant  Joshua  Ivison  bought  the  lots  of  defendant  Stevenson,  May 
15,  1884,  upon  a  contract  of  purchase,  without,  as  he  testified,  ever  hearing 
that  plaintiff  or  any  one  besides  defendant  Stevenson  claimed  the  property. 
and  that  no  one  ever  interfered  with  his  possession  or  demanded  possession 
of  him.    This  suit  was  brought  May  26,  1884. 

The  defendant's  counsel  also  requested  the  court  to  instruct  the  jury  as 
follows:  "If  the  jury  find  that  upon  the  foreclosure  sale  of  the  real  estate  in 
question  the  plaintiff  v6luntarily  quit  the  possession  and  occupancy  of  the 
property  described  in  the  mortgage  and  yielded  up  the  possession  iliereof  to 
defendant  Stevenson,  and  rented  a  portion  of  it,  to-wit,  the  property  in  Isa- 
bella village,  of  defendant  Stevenson,  and  continued  in  possession  of  the  same 
with  her  husband  for  a  period  of  about  six  months  as  tenant,  paying  him 
(Stevenson)  rent  therefor,  and  since  then  defendant  Stevenson  has  continued 
to  occupy  and  cultivate  the  property  described  in  the  declaration  continuously 
up  to  the  time  of  the  sale  to  defendant  Ivison,  and  with  the  knowledge  and 
permission  of  plaintiff,  the  plaintiff  is  not  entitled  to  recover,  not  having  de- 
manded the  possession  thereof  of  defendants,  or  either  of  them." 

As  it  is  conceded  that  all  the  property  described  in  this  mortgage  belonged 
to  the  wife,  we  think  the  form  of  the  mortgage,  or  the  notice  of  sale  under  it, 
describing  plaintiff  as  the  wife  of  Abram  K.  Yale,  did  not  invalidate  the 
mortgage,  or  the  sale  of  the  premises  under  it.  It  conveyed  her  interest  as 
absolutely  as  if  her  Husband  had  not  joined  with  her.  Her  interest  in  the  lots 
was  a  title  in  fee,  and  having  no  dower  interest  therein  it  must  be  presumed 
that  when  she  executed  the  mortgage  she  knew  what  she  was  conveying. 
The  sale  of  these  two  lots  fenced  and  used  as  one  parcel  at  the  time  the  mort- 
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gage  was  given,  and  so  used  and  occupied  ever  since,  was  not  void  under  the 
statute  in  force  at  the  time  of  sale.  They  were  not  separate  and  distinct,  as 
t\)e  parcels  or  tracts  sold  in  the  cases  of  Lee  v.  Mason,  10  Mich.  403,  and  UdeU 
V.  KahiijZl  Mich.  198,  but  come  clearly  under  the  decision  of  this  court  in 
Larzelere  v.  Starkweather,  38. Mich.  96,  which  was  a  foreclosure  sale  made  be- 
fore the  amendment  to  the  statute  in  1875.  The  evidence  shows  that  in  this 
case,  as  in  that,  these  lots  were  "held,  occupied,  and  worked"  as  one  parcel. 
The  mortgage  sale,  therefore,  being  regular,  in  our  opinion  the  plaintiif  could 
not  in  this  action  attack  the  mortgage  eitiier  as  fraudulent  in  its  inception,  or 
on  the  ground  that  it  had  been  discharged  before  its  foreclosure.  Her  remedy 
in  such  case  would  be,  if  not  lost  by  laches,  in  a  court  of  equity. 

In  this  view  of  the  case  it  is  not  necessary  to  notice  the  other  errors  com- 
plained of.  The  circuit  judge  should  have  directed  a  verdict  for  the  defend- 
ants. The  judgment  of  the  court  below  is  reversed,  with  costs  of  both  courts, 
and  the  record  herein  remanded  to  the  circuit  court  for  the  county  of  Isa- 
bella, for  such  further  proceedings  as  may  be  desired  to  be  taken  under  the 
statute. 

(The  other  justices  concurred.) 


White  v.  White. 

Piled  November  19.  1886. 

Husband  and  Wife— Replevin  against  Husband  by  Wife. 

A  wife,  who  ia  living  separate  and  apart  from  her  husband  may  maintain  an  ac- 
tion of  replevin  against  him  for  her  property. 

Error  to  Cass. 

Howell  <fe  Carr,  for  plaintiff.    Harsen  D,  Smith,  for  defendant  and  appel- 
lant. 

Morse,  C.  J.  August  13, 1883,  the  plaintiff,  who  is  the  wife  of  defendant, 
brought  replevin  for  a  large  amount  of  personal  property,  including  "about 
16  acres  of  wheat  in  stacks,  about  8  acres  of  corn  in  stacks,  and  about  80  bush- 
els of  corn  in  the  crib."  It  appears  that  in  February,  1871,  the  defendant, 
who  was  living  upon  a  farm  belonging  to  his  wife,  by  a  written  assignment 
transferred  all  his  personal  property  to  plaintiff,  except  a  clover-huller  and 
horse-power.  March  14,  1871,  he  also  executed  to  her  a  bill  of  sale,  transfer- 
ring to  her  an  engine,  belts,  and  trucks,  20  acres  of  growing  wheat,  and  a  mow- 
ing-machine and  one  reaper.  Both  of  these  instruments  were  received  in  evi- 
dence. The  plaintiff  testified  in  her  own  behalf,  andueveral  other  witnesses 
gave  evidence  of  statements  made  by  defendant,  to  the  effect  that  his  wife 
owned  all  the  property  on  the  place;  all  of  them,  excepting  two,  testifying 
to  conversations  from  1871  up  to  1881,  and  not  later.  Nimrod  Munsey  testi- 
fied that  in  the  fall  of  1882  defendant  told  him  that  all  the  property  belonged 
to  his  wife;  and  Jeremiah  White,  a  son  of  the  parties,  gave  evidence  that  Le 
had  often  heard  his  father  say  that  all  the  personal  property  on  the  place  be- 
longed to  his  wife.  "  Heard  him  say  so  recently. "  The  defendant  offered  no 
testimony,  and  before  the  case  went  to  the  jury  a  few  articles  were  admitted 
to  belong  to  him,  and  the  jury  so  found  as  to  them,  but  rendered  a  verdict  for 
the  plaintiff  for  the  balance  of  the  property. 

The  defendant's  counsel  asked  the  court  to  instruct  the  jury  that  the  plain- 
tiff must  identify  the  property  and  show  that  she  was  the  owner  of  it  at  the 
time  she  brought  the  suit.  This  instruction  was  evidently  aimed  at  the  items 
of  corn  and  wheat  stated  in  the  declaration,  as  near  the  close  of  the  charge 
of  the  court  the  defendant's  attorney  said:  "We ask  for  the  wheat  and  corn." 
The  court  replied:  "It  is  for  the  jury  to  say."  DefendanVs  Counsel.  "There 
is  nothing  to  show  that  she  owned  the  wheat  or  corn.".    The  Court.  "If 
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they  [the  jury]  find  any  property  that  belongs  to  him  [defendant]  under  this 
testimony,  tlien  they  will  give  him  a  judgment  for  the  amount.  It  is  for  them 
to  say  what  the  testimony  was  and  not  the  court." 

The  defendant  excepted  to  this  charge  of  the  court,  and  his  refusal  to  state 
to  the  jury  timt  there  was  no  testimony  tending  to  show  that  the  corn  and 
wheat  belonged  to  the  plaintiff,  and  assigns  error  in  the  submitting  of  the 
question  whetiier  she  owned  tlie  wheat  and  corn  to  them. 

AVe  think  the  circuit  judge  should  have  instructed  the  jury  to  find  a  ver- 
dict for  the  value  of  the  wheat  and  corn  for  the  defendant,  he  having  waived 
a  return  of  the  property.  There  is  an  utter  absence  of  any  testimony  in  re- 
lation to  the  ownership  of  this  portion  of  the  property.  Indeed,  it  is  not  men- 
tioned by  any  of  the  witnesses,  not  even  the  plaintiff  herself.  As  the  evi- 
dence showed  all  the  property  in  defendant's  possession  at  the  time  of  tlie 
serving  of  the  writ,  he  was  entitled  to  judgment  for  the  wheat  and  corn,  ivs 
against  the  plaintiff,  who  showed  no  right  to  it.  There  was  no  evidence  even 
as  to  its  being  raised  on  her  place.  Defendant  also  objected  to  any  fijrtlier 
evidence  being  given  in  the  cjise,  after  it  was  shown  she  was  tlie  wife  of  de- 
fendant, upon  the  theory  that  the  wife  cannot  maintain  replevin  against  her 
husband.  The  fact  appeared  that  before  and  at  the  time  of  suing  out  her  writ 
she  was  living  separate  and  apart  from  defendant,  and  that  before  bringing 
the  suit  she  made  a  demand  for  the  property.  We  have  no  doubts  as  to  her 
right  to  maintain  this  action. 

For  the  error  in  submitting  the  ownership  of  the  corn  and  wheat  to  the 
jury  the  judgment  of  the  court  below  is  reversed,  with  costs,  and  a  new  trial 
granted. 

(The  other  justices  concurred.) 


Berringer  V,  Beecher  and  others. 
Filed  November  19,  1885. 

1.  Pleadino — Declaration — Joinder  op  Repuonant  Counts. 

The  joinder  of  two  counts  in  a  declaration,  one  of  which  is  repugnant  to  the 
other,  does  not  preclude  a  recovery  upon  one  of  them,  a.s  they  do  nut  destroy  or 
nullify  each  other. 

2.  Contract— Fraudulent  Representations. 

False  representations  to  avoid  a  contract  must  be  made  for  the  purpose  of  induc- 
ing the  party  complaining  to  enter  into  the  contract,  and  must  have  been  relied 
npon  by  liim. 

Error  to  IkLirquette. 

Hayden  &  Young,  for  plaintiff.     F,  O,  Clarke  for  defendants  and  appellants. 

Morse,  C.  J.  Plaintiff  Hied  a  declaration  against  the  defendants  in  assutfip- 
8it,  averring  specially  that  on  the  nineteenth  day  of  May,  ISiSl,  he  was  em- 
ployed by  defendants  as  mining  superintendent  of  the  liolling-mill  mine, 
owned  by  tliem,  to  take  charge  of  said  mine  and  works  for  one  year,  from 
and  after  and  including  said  nineteenth  day  of  May,  at  a  salary  of  82,500  for 
said  year,  payable  monthly;  and  that  said  defendants  promised  to  retain  him 
in  such  employment  for  the  term  and  price  aforesaid ;  that  in  pursuance  of  such 
contract  of  hiring  he  entered  upon  such  employment,  and  continuevl  therein 
until  November  ],  1881,  when  they  discharged  him  wrongfully,  whereby  he 
lost  the  wages  and  advantages  he  would  have  derived  from  said  employment, 
and  was  out  of  work  for  the  balance  of  the  year.  He  also  alleged  an  indebt- 
edness of  the  defendants  to  him  under  the  common  counts,  on  the  first  day  of 
May,  1883,  of  $3,000.  Upon  the  trial  the  plaintiff  gave  no  evidence  of' his 
being  discharged  by  the  defendants;  but,  on  the  contrary,  testified  that  he 
was  not  discharged,  but  continued  at  the  mines  the  whole  year  under  his 
contract    He  abandoned  his  special  count  early  in  the  trial  by  the  public 
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statement  of  his  counsel  to  the  court,  and  based  his  claim  to  recover  under 
the  common  counts  for  the  balance  of  wages  due  and  not  paid,  and  also 
for  machinery  and  materials  sold  by  him  to  defendants.  He  obtained  a 
judgment  for  $1,594.47.  It  is  objected  against  this  recovery  by  defendants 
(1)  that  there  was  no  evidence  tending  to  show  that  the  defendant  Luther 
Beeclier  was  in  any  way  connected  with  defendant  Cobb  in  the  contract  of 
hire,  or  in  the  running  of  the  mine  as  a  joint  contractor;  (2)  the  plaintiff's 
claim  under  the  special  count  in  the  declaration  was  entirely  inconsistent 
with  the  claim  for  wages  proven  by  him  under  the  common  counts;  that  the 
assertion  of  indebtedness  under  the  special  count  was  a  complete  negation  of 
the  claim  proven  on  the  trial;  and  that  the  setting  out  of  the  special  count, 
and  the  adding  of  the  common  counts  thereafter,  must  be  considered  as  a  de- 
liberate election  upon  his  part,  as  far  as  wages  were  concerned,  to  recovery 
only  upon  the  theory  of  the  special  count,  and  having  so  elected  he  could  not 
change  part  upon  the  trial  and  recover  upon  an  entirely  different  theory. 

It  is  unnecessary  to  set  out  the  evidence  as  to  Mr.  Beecher's  connection 
with  this  hiring  and  his  interest  in  the  running  of  this  mine.  Without  con- 
sidering at  all  the  evidence  of  what  Cobb  stated  about  the  matter,  there  was 
an  abundance  of  testimony  authorizing  the  submission  of  this  question  to  the 
jury,  and  we  do  not  think  the  circuit  judge  erred  in  his  charge  relating  to  tliis 
part  of  the  case.  The  payment  of  the  pay-rolls  by  Beecher,  his  visits  to  the 
mine  and  personal  superintendence  of  the  same  while  there,  his  directions  to 
plaintiff  personally  and  by  letter,  and  through  his  son,  and  other  facts  and 
circumstances  in  the  case,  were  sufficient  to  warrant  the  jury  in  finding  that 
defendant  Beecher  was  not  only  jointly  interested  with  Cobb  in  the  purchase 
and  working  of  the  mine,  but  that  he  knew  of  plaintiff^s  hiring  and  salary, 
and  acquiesced  in  the  same,  although  the  contract  was  made  with  Cobb  alone. 
Nor  do  we  think  that  the  special  count  in  the  plaintiff's  declaration  was  such 
a  solemn  and  binding  statement  of  his  cause  of  action  as  to  preclude  him  from 
recovering  upon  the  common  counts  in  the  manner  he  did.  He  made  no 
claim  and  offered  no  testimony  under  this  count  upon  the  trial.  He  vir- 
tually abandoned  it  at  once,  as  he  himself  was  the  firat  witness  sworn,  and 
his  testimony  was  in  perfect  harmony  with  the  theory  upon  which  he  ob- 
tained judgment.  He  also  publicly  abandoned  it,  as  the  record  states,  early 
in  the  trial.  It  would  be  going  too  far  to  say  that  he  must  be  bound  by  one 
count  in  his  pleading  without  some  other  action  in  the  suit  by  him  to  sustain 
it.  In  our  view  he  made  an  election  to  discard  it  in  proper  season,  and  was 
justified  in  proceeding  as  he  did,  under  the  common  counts,  to  recovery  on  the 
theory  of  his  testimony  as  given  in  the  outset  of  the  trial.  If  he  had  given 
evidence  under  the  special  count  and  proceeded  all  through  the  trtal  until  the 
case  went  to  the  jury,  he  could  not  then,  at  the  last  moment,  have  abandoned 
it  and  recovered  under  the  common  counts,  as  we  held  in  Wetmore  v.  McDou- 
gall,  32  Mich.  276.  But  there  appears  in  the  case  at  bar  no  action  whatever 
by  the  plaintiff  under  the  special  count  except  to  abandon  it  at  once,  and  we 
are  not  prepared  to  hold  that  the  mere  pleading  of  it  works  any  estoppel  of  his 
right  to  recover  his  wages  for  the  time  of  his  service  under  the  common 
counts. 

It  is  not  clear  from  the  record  whether  plaintiff  filed  a  bill  of  particulars 
under  the  common  counts;  but  if  he  did  not,  the  defendants,  by  demanding  it, 
could  have  precluded  any  surprise  upon  the  trial  as  to  his  claim  under  these 
counts.  Hall  v.  Woodin,  35  Mich.  67.  And  it  does  not  seem  from  the  record 
that  there  was  any  surprise,  or  any  cause  for  surprise,  upon  the  part  of  de- 
fendants, as  the  plaintiff's  case  from  the  beginning  proceeded  upon  the  one 
theory  upon  which  he  recovered  judgment.  The  joining  of  two  counts  in  a 
declaration,  one  of  which  is  repugnant  to  the  other,  does  not  preclude  a  re- 
covery upon  one  of  them.  They  do  not  destroy  and  nullify  each  other.  Bar- 
ton V.  Gray,  48  Mich.  167 ;  S.  C.  12  N.  W.  Rep.  30. 
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The  defendants  also  claimed  that  they  were  induced  to  hire  plaintiff  bj 
reason  of  tiie  false  statement  made  by  him  that  he  iiad  worked  the  mine  be- 
fore and  knew  its  condition,  and  that  it  contained  a  large  body  of  ore  in  the 
body  of  the  mine  then  tilled  with  water,  and  allege  error  in  the  charge  of  the 
court  in  respect  to  this  claim.  We  are  satisfied  that  the  circuit  judge  clearly 
and  suflSciently  stated  the  law  on  this  point,  as  follows: 

"If,  gentlemen  of  the  jury,  you  find  from  the  evidence  in  the  case  that 
Mr.  Berringer  did  make  this  statement,  and  if  the  defendants  relied  upon 
this  statement  in  making  this  contract,  and  that  but  for  this  statement  made 
by  the  plaintiff  they  would  not  have  entered  into  this  contract,  then  it  would 
vitiate  the  contract;  and  in  order  to  determine  that,  it  is  not  enough  for  you 
to  find  that  the  representations  were  false,  but  you  must  find,  first,  that  these 
statements  were  made  for  the  purpose  of  obtaining  the  contract;  that  Mr. 
Berringer  made  these  statements  for  the  purpose  of  inducing  the  defendants, 
or  the  defendant  Cobb,  to  enter  upon  this  contract.  You  must  further  find  . 
that  these  representations  were  relied  upon  by  the  defendants  in  making 
this  contract,  and  in  consequence  of  them,  and  but  for  them  that  they  would 
not  have  made  or  entered  into  the  contract;  and  you  must  further  find  that 
they  were  false.  Now,  gentlemen,  a  mere  statement  of  opinion  on  the  part 
of  Capt.  Berringer  as  to  the  prospects  of  finding  ore  in  the  mine  would  not 
be  such  a  representation  as  would  in  law  entitle  the  defendants  to  rely  upon 
them.  It  must  be  a  representation  of  a  fact  or  facts,  and  those  facts  must 
have  been  relied  upon,  and  the  defendants  must  prove  that  they  were  not 
true,  in  order  to  entitle  them  to  a  defense  upon  this  branch  of  the  case.  If, 
therefore,  you  find  that  he  did  make  this  statement,  and  that  the  defendants 
did  rely  on  it  in  making  their  contract,  and  that  it  was  false,  then  your  ver- 
dict would  be  for  the  defendants  on  this  branch  of  the  case. " 

We  find  no  error  in  the  instructions  to  the  jury  as  to  defendants'  claim  of 
■et-off  for  rent  of  a  house  to  the  plaintiff,  or  in  any  of  the  proceedings.  The 
Judgment  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 

Ab  to  fraudulent  representations,  see  Mills  v.  Ck>llins,  ante^  109,  and  note,  112. 


Capwell  V,  Baxter. 

Filed  November  19.  1885. 

ArrcAL  FBOM  JusTiCB— How.  St.  g  7005— Judgment  by  Drpault. 

Where  a  judgment  by  default  has  been  rendered  by  a  justice  of  the  peace  by  reason 
of  the  mistake  of  the  attorney  of  defendant  as  to  the  time  to  which  the  case  had 
been  continued  by  the  counsel,  and  his  consequent  failure  to  inform  defendant  of 
the  true  date,  anu  defendant  has  no  notice  of  such  judgment  until  after  the  expira- 
tion of  the  five  days  allowed  for  appeal,  leave  to  appeal  may  be  granted  by  the  cir- 
cuit court,  under  How.  St.  §  7005. 

Error  to  Clinton. 

/.  L,  McPeek,  for  plaintiff.     Cook  dk  Daboll,  for  defendant  and  appellant. 

Morse,  C.  J.  Defendant  moved  the  circuit  court  for  the  county  of  Clin-- 
ton  for  leave  to  appeal  from  a  justice's  judgment  against  him  in  favor  of  the 
plaintiff,  after  the  expiration  of  five  days  from  the  rendition  of  the  same,  under 
section  7005,  How.  St.  The  judgment  ag%inst  him  was  rendered  March  16, 
1885,  for  $170  damages  and  SIO  costs,  before  R.  W.  David,  Esq.,  a  justice 
•f  the  peace,  in  the  township  of  Eagle.  Defendant  resides  in  Dallas.  It  ap- 
pears that  on  the  eighteenth  of  February,  1885,  he  employed  Cook  &  DaboU, 
attorneys  at  St.  Johns,  to  defend  this  suit,  and  on  the  twentieth  of  that  month 
Cook  appeiired  for  him  therein,  and  the  cause  was  adjourned  until  March  2, 
1885,  without  joining  issue;  that  said  Cook  informed  him  on  the  twentieth 
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of  February  that  it  would  not  be  necessary  for  him  to  subpoena  any  witnesses 
or  to  take  any  steps  in  the  cause  until  he  was  notified  by  his  attorneys.  On  the 
nineteenth  of  March,  1885,  he  was  informed  by  them  that  the  suit  had  been 
adjourneti  until  the  twenty-sixth  day  of  that  month.  Heard  nothing  about  the 
matter  after  that  until  the  twenty-third  day  of  March,  1885,  when  said  Cook 
notified  him  not  to  subpoena  witnesses  until  further  notice,  as  liis  attorney 
had  sont  a  stipulation  to  the  attorneys  for  plaintiff  adjourning  the  cause  until 
April  22.  1885.  On  the  twenty-fiftli  of  March  he  received  a  telegram  from 
his  attorneys  not  to  go  to  Eagle  until  further  notice;  that  he  wholly  relied 
upon  them  to  manage  his  suit,  and  rested  upon  their  advice,  not  knowing 
anything  about  a  judgment  being  taken  therein  until  the  twenty-seventh  of 
March,  1^85,  when  he  was  waited  upon  by  a  constable  with  an  execution. 
It  wtis  too  late  then  to  appeal,  and  he  claims  that  he  has  a  good  defense  on  the 
merits  to  said  action,  and  that  the  circumstances  bring  him  within  the  stat- 
ute. 

It  appears  satisfactorily  to  us  that  on  the  second  day  of  March  the  suit  was 
farther  adjourned  by  stipulation  between  Mr.  Daboll  and  the  plaintiff  or  his 
attorney;  that  the  plaintiff  understood  the  adjournment  to  be  to  March  16, 
1885,  when  judgment  was  taken,  no  one  appearing  for  defendant;  that  Mr. 
Daboll  understood  the  case  was  adjourned  until  March  26,  1885,  and  that  he 
and  Mr.  Cook  learned  nothing  to  the  contrary  until  March  25th,  the  date  of 
their  telegram  to  defendant;  that  on  the  twenty-second  of  March,  Mr.  (^ok 
wrote  Mr.  McPeek,  of  Grand  Ledge,  the  attorney  of  plaintiff,  sending  him  a 
stipulation  to  further  adjourn  the  suit  until  April  22,  1885,  and  in  a  reply  to 
this  letter,  received  March  5th,  first  learned  of  the  rendition  of  this  judg- 
ment. 

It  is  not  contended  that  there  was  any  bad  faith  on  the  part  of  defendant 
or  either  of  his  attorneys.  The  defendant  rested,  as  any  other  client  would, 
upon  the  assurances  of  his  attorneys  that  he  need  not  prepare  for  trial  until 
notified  by  them.  The  attorneys  were  honestly  mistaken  as  to  the  date  of  the 
adjournment.  When  plaintiff  or  his  attorneys  first  learned  of  this  judg- 
ment it  was  too  late  for  ajjpeal.  Under  the  circumstances,  we  think  the 
plaintiff  is  entitled  to  relief. 

The  circuit  court  must  grant  him  leave  to  appeal,  but  no  costs  will  be  al- 
lowe<l  to  either  party  in  this  court. 

(The  other  justices  concurred.) 
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SUPREME  COURT  OF  NEBRASKA. 


Paulman  0.  Cheney. 
Filed  November  10»  1885. 

1.  Specific  Perfosmanoe — Part  Payment — Waiver  of  Timb. 

Where  there  are  conditions  in  a  contract  for  the  sale  of  real  estate  making  time 
the  essence  of  the  contract,  and  providing  for  a  forfeiture  in  case  of  default,  an 
acceptance  of  part  payment  on  the  contract  is  a  waiver  of  the  condition  as  to  all 
defaults  then  existing. 
.2.  Same — Substantial  Compliance  Decreed. 

Where  a  contract  provided  that  upon  the  payment  of  one-half  of  the  purchase 
money  the  vendor  should  execute  a  deed  to  the  purchaser  and  take  mortf<age  upon 
the  land  conveyed  to  secure  the  unpaid  purchase  money,  Ac/d,  that  a  decree  that 
the  vendee  pay  the  entire  purchase  price  at  the  time  of  the  execution  of  the  deed 
would  not  be  set  aside  on  behalf  of  the  vendor  unless  there  were  special  reasons 
why  he  should  not  receive  the  money. 

Appeal  from  Johnson  county. 

Babcock  &  Davidson,  for  plaintiff.    L,  W.  Colby,  for  defendant. 

Maxwell,  J.  This  is  an  action  to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  75  acres  of  land  off  the  south  end  of  section  1,  in  town- 
ship 5  N.,  range  10  E.,  which  is  described  in  the  contract  and  petition  by 
metes  and  bounds.  The  contract  was  entered  into  on  the  twenty-ninth  day 
of  March,  1879,  by  which  the  defendant  sold  to  the  plaintiff  the  land  above 
described  for  the  sum  of  3750;  8100  of  which  was  paid  at  the  date  of  the  con- 
tract, the  balance  to  be  paid  in  10  annual  payments,  at  the  times  specified 
in  20  promissory  notes  then  given.  The  notes  were  payable  at  the  office  of  Rus- 
sell &  Holmes,  Tecumseh,  Nebraska,  without  interest  before  due,  and  with  10 
per  cent,  per  annum  after  maturity.  The  defendant  was  to  pay  the  taxes  on 
said  land  for  the  year  1879  and  previous  years,  and  the  plaintiff  to  pay  the 
taxes  of  1880  and  subsequent  years.  The  contract  is  substantially  in  the 
same  form  as  in  Robinson  v.  Cheney,  24  N.  W.  Rep.  378,  and  the  construction 
placed  upon  it  in  that  case  will  be  adhered  to  in  this. 

It  appears  from  the  evidence  that  the  notes  due  March  29,  1881,  from  the 
plaintiff  to  the  defendant  were  not  paid  until  April  23  of  that  year;  that  the 
notes  due  March  29,  1882,  were  not  paid  until  May  5,  1884.  At  this  time 
the  notes  due  March  29,  1883,  and  March  29,  1884,  were  unpaid.  All  the 
money  so  paid  was  accepted  by  the  defendant.  On  the  seventeenth  of  June, 
1884,  and  without  any  further  default  being  made  by  the  plaintiff  in  his 
payments,  the  defendant  returned  all  the  notes  to  the  plaintiff  in  a  registered 
letter,  and  declared  the  contract  forfeited.  On  the  thirtieth  of  that  month, 
the  plaintiff  deposited  the  entire  amount  of  the  unpaid  purchase  money  in 
the  bank  of  Russell  &  Holmes  and  demanded  a  deed  of  the  defendant,  which 
not  being  given,  the  plaintiff  brought  this  action.  The  answer  is  a  general 
denial.  The  court  below  found  the  issue  in  favor  of  the  plaintiff,  and  en- 
tered a  decree  enforcing  the  contract. 

The  only  question  that  need  be  considered  in  this  case  is  that  of  waiver. 
In  Dumpor^s  Case,  2  Coke,  558,  it  was  held  that  a  condition  in  a  lease  that 
the  lessee  or  his  assigns  shall  not  alien  without  the  special  license  of  the  lessor 
is  determined  by  an  alienation  by  license,  and  no  subsequent  alienation  is  a 
breach  of  the  condition,  nor  does  it  give  a  right  of  entry  to  the  lessor.  The 
courts  of  this  country  have  generally  held  that  a  waiver  by  acceptance  of 
rent  or  the  like  is  a  waivef  of  the  existing  forfeiture,  but  leaves  the  condition 
effectual  for  the  future,  and  the  same  rule  seems  now  to  prevail  by  statute 
in  England.    The  common  law  put  a  rigorous  interpretation  upon  all  con- 
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tracts,  and  held  that  anless  the  conditions  thereof  were  performed  at  the  time 
and  in  the  manner  therein  set  forth,  the  breach  was  complete,  and  no  subse- 
quent performance  possible.  But  even  at  common  law  the  rule,  as  stated  by 
Coke,  was  that  where  "it  appeareth  that  if  the  condition  be  broken  for  non- 
payment of  rent,  yet  if  the  feoffer  bringeth  an  assize  for  the  rent  due  at  that 
time,  he  shall  never  enter  for  the  condition  broken,  because  he  affirmeth  the 
rent  to  have  a  continuance,  and  thereby  waiveth  the  condition,"  etc.  Co. 
Litt.  2116. 

The  distinction  made  in  some  of  the  cases  that  to  make  a  receipt  of  rent  a 
waiver,  the  rent  must  have  accrued  after  the  breach,  {Jackson  v.  Allen,  3 
Cow.  220,)  need  not  be  considered,  and  it  could  not  apply  to  this  case.  Here 
was  a  contract  with  conditions  of  forfeiture.  The  conditions  in  no  instance, 
so  far  as  the  payment  of  the  purchase  money  was  concerned,  seem  to  have 
Veen  strictly  complied  with ;  yet  the  defendant  treated  the  contract  as  valid 
and  continuing.  The  money  received  by  him  on  May  5,  1884,  was  paid  un- 
der the  contract,  and  accepted  by  him  as  such.  He  then  recognized  the  con- 
tract as  then  existing,  under  which  the  plaintiff,  upon  payment  of  the  pur- 
chase price,  was  entitled  to  a  deed.  This,  therefore,  was  a  waiver  of  the  prior 
conditions  of  forfeiture;  and  the  defendant  could  not,  by  a  mere  return  of 
the  notes  to  the  purchaser,  where  there  had  been  no  subsequent  default,  ter- 
minate the  contract,  and  deprive  the  plaintiff  of  the  land.  Whether  he  could 
have  done  so  by  a  notice  to  pay  the  money  in  a  reasonable  time  is  not  before 
the  court.  The  defendant  contends  that  he  cannot  be  compelled  to  accept  the 
amount  of  money  due  on  the  contract  in  place  of  a  mortgage,  as  provided  in 
the  contract.  This  is  true;  and  if  an  issue  had  been  made  upon  that  question, 
it  is  possible  that  the  court  would  have  directed  the  execution  of  the  mort- 
gage. But  the  answer  is  mere  denial.  We  think  the  court  was  justified, 
from  the  conduct  of  the  plaintiff,  in  believing  that  the  purchase  money  for 
the  land  was  at  least  of  equal  value  to  him  as  a  mortgage  on  the  land.  There 
was  therefore  no  error  in  decreeing  its  payment. 

In  conclusion,  as  was  said  in  Robinson  v.  Cheney,  a  court  of  equity  will 
not  declare  a  forfeiture  unless  compelled  to  do  so.  It  violates  every  principle 
of  justice  to  take  the  property  of  one  man  and  give  it  to  another  without 
compensation,  upon  a  simple  failure  to  pay  at  the  day,  where  there  has  not 
been  gross  laches.  While,  in  particular  cases,  such  forfeitures  will  be  sus- 
tained, yet  they  will  be  denied  in  all  cases  where  the  vendor  has  directly  or 
indirectly  waived  the  condition  on  which  they  depend.  As  the  defendant 
waived  the  condition  in  this  case,  it  was  his  duty  to  accept  the  balance  of  the 
purchase  money,  and  execute  a  deed  to  the  plaintiff;  and  having  failed  to  do 
so,  the  decree  of  the  court  below,  enforcing  the  contract,  is  right,  and  is  af- 
firmed. 
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SUPREME  COURT  OF  MICHIGAN. 


'   AVatson  V,  Watson. 

FUed  November  19,  1886. 

1.  Seductiok--Evidbncb  to  Show  Rjslation  of  Pabtikb. 

Evidence  of  acts  of  familiarity  between  plaintiif  and  defendant,  who  had  adopted 
her,  held  admissible,  and  properly  allowed  to  go  to  the  jury. 

2.  Same — Instruction — Credibility  op  Plaintiff  as  Witness — Question  for  Jury. 

Where  the  jury  are  instructed  in  regard  to  a  discrepancy  between  the  testimony 
of  plaintiff  as  given  in  a  bastardy  proceeding  and  in  the  action  for  seduction,  that 
if  she  understandingly.niisrelated  facts  they  would  be  jnstified  in  refusing  to  accept 
her  testimony  unless  corroborated,  but  that  they  must  determine  for  themselves 
her  credibility,  and  make  up  their  minds  from  a  view  of  all  of  the  circumstances, 
the  defendant  cannot  complain  of  such  instruction. 

3.  Same— Evidence  of  Incapacity  of  Defendant. 

Where  evidence  tending  to  show  a  want  of  ca^city  on  the  part  of  defendant  is 
g^ven  by  physicians,  based  on  subsequent  examinations,  or  proof,  is  met  by  posi- 
tive testimony  of  facts,  the  inry.must  determine  what  the  facts  are,  and  cannot  be 
required  to  give  the  medical  testimony  greater  weight  than  they,  think  it  deserves. 

Error  to  Kent.  S.  C.  11  N.  W.  Rep.  227,  14  N.  W.  Rep.  489,  and  18  N. 
W.  Rep.  605. 

Qodtoin  &  Earle,  for  plaintiff.  John  T,  Holmes  and  Fred,  A,  Maynard^ 
for  defendant  and  appellant* 

Campbell,  J.  This  case  has  been  in  this  court  more  than  once  before, 
and  the  character  of  it  need  only  be  mentioned  as  an  action  for  seiUiction, 
brought  by  a  young  woman  against  the  person  in  whose  house  she  was  brought 
lip.  The  present  record  does  not  present  many  new  pliases,  and,  as  we  can- 
not review  the  conclusions  of  the  jury,  we  must  leave  the  facts  where  they 
have  left  tliem,  and  look  only  at  such  matters  as  raise  questions  of  law.  All 
but  one  of  the  questions  relate  to  the  charges  and  refusals  to  charge,  or  to 
other  rulings  on  the  closing  of  the  case.  The  record  doas  not  purport  to  set 
out  all  the  testimony,  although  needlessly  prolix,  as  the  bill  of  exceptions  in- 
dicates the  points  sufficiently  as  arising  on  but  a  sraaJl  part  of  It.  Two  wit- 
nesses, William  Moore  and  Edwin  Todd,  who  had  done  more  or  less  work  for 
Mr.  Watson,  testified  to  various  acts  of  familiarity,  including  kissing  and 
embracing,  and  other  things  of  similar  nature.  No  objection  was  made  to 
any  of  this  testimony,  and  the  witnesses  were  fully  cross-examined  as  to  all 
of  the  circumstances.  After  the  testimony  of  both  of  these  witnesses  was 
completed,  a  motion  was  made  to  strike  It  out  as  immaterial  and  irrelevant 
to  the  issue.     This  was  denied. 

We  do  not  think  it  was  improper,  in  such  a  case  as  this,  to  give  the  jury  a 
full  understanding  of  the  whole  family  relations  of  these  parties.  Aside  from 
those  relations,  a  portion  of  this  testimony  had  some  bearing  on  the  \m\\n  is- 
sue, and,  except  for  the  family  surroundings,  would  have  been  quite  material. 
With  those  conditions  it  was  not  in  itself  very  important,  but  it  was,  never- 
theless, to  be  considered  by  the  jury,  as  men  of  sense,  in  all  its  bearings.  The 
court  very  properly  and  carefully  called  their  attention  to  the  question  whether 
such  familiarities  as  were  shown  were  different  from  what  might  be  entirely 
innocent  and  natural  between  persons  so  situated.  It  was  not  proper  to  re- 
fuse to  strike  out  the  testimony  of  these  witnesses,  and  the  whole  weight  of 
it  was  for  the  jury,  who  could  not  have  been  misled  by  the  instructions. 

The  charges  made  in  the  declaration  were  in  substance  an  original  seduc- 
tion in  1878,  followed  by  an  illicit  intercourse  running  through  several  years, 
and  the  birth  of  a  child  in  July,  1881.  The  whole  burden  of  the  argument 
for  the  defense  is  that  the  charge  was  so  framed  as  to  lay  stress  at  one  time 
v.25n.  w.  ,no.5 — 32 
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on  the  early  act  independently  of  the  later  ones,  and  again  to  lose  sight  of 
the  earlier  and  dwell  only  on  the  later.  In  our  opinion  the  charge  is  not  open 
to  any  such  construction.  It  cannot  be  taken  up  piece  by  piece.  It  must  be 
read  jis  it  was  given  to  the  jury,  continuously  and  connectedly.  It  cannot  be 
expected  that  in  every  clause  of  his  charge  a  judge  will  reiterate  all  the  con- 
ditions and  qualifications  which  he  means  to  express.  To  do  so  would  create 
and  not  prevent  confusion.  The  great  zeal  and  earnestness  of  counsel  have 
induced  us  to  look  into  this  charge  with  care  and  caution,  and  we  have  found 
no  such  discrepancies  as  are  urged.  It  is  impossible,  in  our  opinion,  to  read 
it  without  being  impressed  by  the  great  care  taken  by  the  trial  judge  to  make 
the  jury  feel  the  absolute  necessity  of  finding,  not  only  the  original  seduction 
at  the  time  and  in  the  manner  claimed,  but  also  the  continuity  of  the  inter- 
course, and  the  responsibility  of  defendant  for  the  bastardy. 

There  was  testimony  showing  a  discrepancy  between  the  date  fixed  for  the 
begetting  of  the  child  as  first  complained  of  in  the  bastard  proceedings  be- 
fore its  birth,  and  the  date  relied  upon  on  the  trial.  Upon  this  the  plaintiff 
gave  her  explanation  how  the  discrepancy  occurred.  Defendant's  counsel  in- 
sisted that  the  witness  swore  falsely  at  one  time  or  the  other,  and  asked  some 
charges  based  on  that  theory,  which  were  in  substance  that  the  bastardy  com- 
plaint was  such  a  solemn  and  deliberate  act  that  plaintiff  was  bound  to  know 
and  was  responaii)le  for  the  facts  there  stated;  that  she  could  not  be  allowed 
to  make  any  material  change  as  to  the  time  of  the  act  without  showing  she 
did  not  know  the  contents  of  the  complaint,  or  was  misled  without  fault  or 
negligence,  and  that  there  was  no  testimony  to  relieve  her;  that  the  change 
in  her  statement,  as  given  on  the  trial,  tended  to  impeach  her,  and  the  jury 
would  be  justified  in  refusing  to  credit  it,  and  that  if  she  swore  deliberately 
to  an  untruth  it  would  not  be  safe  to  rely  on  any  of  her  testimony  except  as 
corroborated. 

The  court  did  very  fully  and  positively  charge  the  jury,  in  language  quite 
as  strong  as  that  in  the  requests,  as  to  the  effect  of  falsehood  on  the  credibil- 
ity of  witnesses,  and  the  duty  of  juries  in  considering  it.  They  were  also 
told  that  the  variance  referred  to  in  those  requests  tended  to  impeach  plain- 
tiff, and  that  if  she  understandingly  misrelated  facts,  they  would  be  justified 
in  refusing  to  accept  her  testimony  unless  corroborated.  But  the  court  told 
them,  as  it  was  bound  to  tell  them,  that  they  must  determine  for  themselves 
upon  her  credibility,  and  make  up  their  minds  from  a  view  of  all  the  circum- 
stances. The  charge  given  was  as  strong  against  the  plaintiff  in  this  regard 
as  could  be  reasonably  disked,  and  is  not  open  to  complaint. 

The  court  sufficiently  called  the  attention  of  the  jury  to  the  question  of  de- 
fendant's alleged  physical  condition.  The  testimony  of  the  physicians  is  not 
set  out  in  the  record,  and  was  properly  omitted.  It  was  for  the  jury  to  find, 
under  the  charge  as  given,  that  plaintiff's  case  was  made  out  by  the  prepon- 
derance of  testimony;  and  when  the  testimony  of  scientific  witnesses,  based 
on  subsequent  examinations  or  proofs,  is  met  by  positive  testimony  of  facts, 
the  jury  must  determine  what  the  facts  are,  and  cannot  be  required  to  give 
medical  testimony,  which  is  theoretical  in  its  deductions,  any  such  weight  as 
they  think  it  does  not  deserve.  The  charge  was  not  improper  as  given,  and 
the  judge  could  not  decide  for  the  jury  that  in  such  a  confiict  one  witness  was 
more  to  be  regarded  than  another. 

No  other  questions  are  now  relied  on.  There  is  no  error  in  the  record,  and 
the  judgment  must  be  affirmed. 

(The  other  justices  concurred.) 
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Attorney  General  t?.  McIvor. 

Filed  November  19,  I880. 

1.  Voters  akd  Elections — Quo  Wahranto. 

Where  the  answer  to  an  infornmtion  in  quo  warranto  sets  up  the  election  of  re- 
spondent, the  prosecution  is  called  upon  to  sho\^  the  invalidity  of  such  election. 
Demurrer  to  answer  overruled,  and  judgment  affirmed. 

Quo  vmrranto, 

Moses  Taggart,  Atty.  Gen.,  and  A.  C.  Maxwell,  for  relator.  8,  G.  Taylor, 
for  respondent. 

Sherwood,  J.  The  information  in  this  <;ase  was  filed  to  try  the  title  of  re- 
spondent to  the  office  of  supervisor  of  the  town  of  Sherman,  in  Iosco  county, 
relator  being  suggested  in  the  information  as  the  person  entitled  to  the  office. 
Respondent  pleaded  that  at  the  spring  election  he  and  Schneider  were  oppos- 
ing candidates,  and  that  59  votes  were  cast,  of  which  he  obtained  30,  and 
Schneider  29;  that  after  the  canvass  it  was  determined  by  the  inspectors  that 
defendant  was  elected  to  the  office,  and  that  the  proper  statements  of  election 
were  filed,  and  the  same  thing  appeared  from  them,  and  that  defendant  duly 
qualified  and  entered  upon  the  discharge  of  the  duties  of  the  office. 

The  commencement  of  this  proceeding  is  an  official  assertion  that  defend- 
ant is  the  incumbent  de  facto,  and  that  relator  is  not.  The  information 
called  upon  defendant  to  show  his  title,  and  his  plea,  if  true,  shows  it.  In- 
stead of  replying,  as  would  be  necessary  to  controvert  the  election,  a  demurrer 
was  interposed,  which  undertakes  to  raise  questions  concerning  the  sufficiency 
of  the  plea.  The  first  objection  is  that  it  does  not  aver  citizenship  or  other 
qualifications  for  office.  The  election  is  enough  to  call  upon  the  prosecution 
to  show  its  invalidity  by  facts  in  reply.  No  such  averments  were  necessary 
in  the  plea.  The  second  objection  is  that  it  is  not  shown  by  the  plea  that  no 
more  than  59  votes  were  cast.  We  think  the  plea  sets  up  all  that  was  neces- 
sary and  is  sufficiently  certain.  The  objection  that  the  plea  is  not  verified  is 
supported  by  no  rule  of  law.  The  other  objections  are  general,  and  all  are, 
in  our  opinion,  frivolous. 

Judgment  must  be  rendered  in  favor  of  defendant,  overruling  the  demurrer, 
and  declaring  him  entitled  to  the  office.  Costs  are  granted  against  the  re- 
lator. 

(The  other  justices  concurred.) 


Schneider  ©.McTvor. 
Filed  November  19,  1885. 

VOTIEBS  AKD  ELECTIONS — COMPELLING  DELIVERY  OF    PAPERS  TO  COMMISSIONER  OF  CIR- 
CUIT Court— Rev.  St.  Mich,  g  3539. 
Attorney  General  y,  McIvor^  supra,  followed,  and  judgment  affirmed,  with  costs. 

Error  to  Iosco. 

S.  O,  Taylor,  for  plaintiff.    A,  C,  Maxwell,  for  defendant  and  appellant. 

Sherwood,  J.  The  proceedings  in  this  case  were  commenced  before 
Robert  White,  Esq.,  a  circuit  court  commissioner  for  the  county  of  Iosco, 
to  comj>el  the  delivery  of  books  and  papers  to  the  defendant  under  Rev.  St. 
§  8539.  The  plaintiff  claims  that  he  was  duly  elected  to  the  office  of  super- 
visor in  the  township  of  Sherman,  In  said  county,  on  the  sixth  day  of  April, 
1885,  and  that  the  books  and  papers  which  he  seeks  to  recover  of  the  defend- 
ant are  those  pertaining  to  the  office  to  which  he  claims  to  have  been  elected, 
and  which  are  withheld  by  the  defendant  wrongfully.  In  the  case  of  attor- 
ney general  on  relation  of  the  plaintiff  against  the  defendant,  supra,  decided 
at  the  present  term  of  this  court,  it  was  held  that  the  defendant  is  entitled  to 
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the  office  of  supervisor  in  the  said  township  of  Sherman.    That  case  neces- 
sarily rules  this.    The  judgment  at  the  circuit,  which  was  in  favor  of  the  de- 
fendant, must  be  affirmed,  with  costs. 
(The  other  justices  concurred.) 


GURRAN  V.  NORRIS. 

Filed  November  19,  1885. 

VoTEra  AND  Elections  — Compelling  Delivbey  of  Books  to  Successoe  ih  Office  — 
Certiorari. 

Proceedings  under  How.  St.  c.  295,  to  compel  the  delivery  of  books  and  papers 
appertaining  to  an  office  by  an  incumbent,  whose  term  of  office  has  expired,  to  his 
successor  in  office,  are  summary,  and  cannot  be  reviewed  by  writ  of  certiorari  unless 
the  judge  or  commissioner  before  whom  they  are  had  has  proceeded  without  juris- 
diction, or  has  acted  in  gross  violation  of  the  statute. 

Error  to  Iosco. 

A .  C.  Maarwell,  for  plaintiff.     S.  Q.  Taylor^  for  defendant. 

CuAMPLiN,  J.  At  the  election  for  township  officers  held  in  the  township 
of  Sherman,  in  the  county  of  Iosco,  Peter  P.  Curran  was,  by  proclamation, 
at  the  canvass  of  the  votes  for  township  clerk,  duly  declared  elected  to  the 
office  of  township  clerk.  James  Xorris  was  his  predecessor  in  office,  and 
after  Curran  was  elected  he  demanded  of  Norris  the  books  and  papers  apper- 
taining to  tlie  office  of  township  clerk,  and  Norris  refused  to  deliver  over  the 
same.  Curran  then  instituted  proceedings  to  compel  a  delivery  of  the  books 
and  papers  before  Robert  White,  the  circuit  court  commissioner  of  the  county 
of  Iosco,  by  lodging  with  him  his  complaint,  setting  forth  the  facts  of  his  elec- 
tion, that  Norris  was  his  predecessor,  his  demand  and  Norris*  refusal  to  de- 
liver the  books  and  papers  appertaining  to  the  office  of  township  clerk.  Where- 
upon the  circuit  court  couimissioner  issued  a  precept  to  the  sheriff  or  any 
constable  of  the  county,  commanding  him  to  summon  Norris  to  be  and  ap- 
pear before  him  at  the  court-house  in  Tawas  City,  in  said  county,  on  the 
eighteenth  day  of  April,  1885,  at  1  o'clock  in  the  afternoon  of  said  day,  to 
answer  the  said  complaint.  At  the  time  fixed,  Norris  appeared  before  the 
commissioner;  the  complaint  was  read  to  him  and  he  was  requested  to  plead 
thereto,  and  he  pleaded  "not  guilty."  Defendant  also  objected  to  the  juris- 
diction of  the  court,  which  was  overruled.  Evidence  was  then  introduced 
on  both  sides,  and  after  hearing  the  proofs  and  allegations  of  the  parties,  the 
commissioner  adjudged  that  said  James  Norris  unlawfully  withheld  and  de- 
tained the  books  and  papers  belonging  to  the  office  of  the  township  clerk  of 
the  township  of  Sherman  from  his  successor  in  office,  Peter  P.  Curran,  con- 
trary to  the  statute  in  such  case  made  and  provided,  and  that  the  said  James 
Norris  was  guilty  as  charged  in  the  complaint,  and  thereupon  he  ordered  the 
said  James  Norris  to  deliver  up  to  Curran,  as  his  successor  in  office,  all  the 
books  and  papers  belonging  to  the  office  of  township  clerk  of  said  township, 
on  or  before  the  Monday  then  next,  and  in  case  the  same  were  withheld  and 
not  so  delivered  up  at  that  time,  a  warrant  issue  committing  Norris  to  the 
common  jail  of  the  county,  there  to  remain  until  he  should  deliver  such 
books  and  papers,  or  be  otherwise  discharged  according  to  law;  and  he  ad- 
judged costs  against  Norris  and  in  favor  of  Curran,  and  ordered  execution 
thereof.  Norris  then  made  an  affidavit  for  certiorari  and  applied  to  Judge 
TuTTLE,  who  allowed  the  writ,  and  on  hearing  in  the  circuit  coui-t  he  reversed 
and  annulled  the  judgment  of  the  commissioner,  witli  costs. 

The  case  is  brought  here  upon  writ  of  error,  and  these  errors  are  relied 
upon,  none  of  which  we  consider  good  if  the  writ  of  Gertiorari  was  a  proper 
remedy  under  the  circumstjinces.  Chapter  295  of  Howell's  Statutes  provides 
for  a  speedy  and  summary  remedy  to  compel  the  delivery  of  the  books  and 
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papers  appertaining  to  an  office  by  an  incumbent  whose  term  of  office  has  ex- 
pired to  his  successor  in  office.  It  allows  a  complaint  to  be  made  to  any 
judge  of  a  court  of  record,  or  to  any  circuit  court  commissioner  for  the  county 
where  the  peraon  so  refusing  shall  reside;  and  if  such  officer  be  satisfied  by 
the  oath  of  the  complainant,  and  such  other  testimony  as  may  be  offered,  that 
any  such  books  and  papers  are  withheld,  he  shall  grant  an  order,  directing  the 
person  so  refusing  to  show  cause  before  him,  within  some  short  and  reason- 
able time,  why  he  should  not  be  compelled  to  deliver  the  same.  And  at  the 
time  appointed,  upon  due  proof  of  the  service  of  such  order,  such  officer  shall 
proceed  to  inquire  into  the  matters  set  forth  in  the  complaint.  If  the  person 
charged  with  withholding  such  books  and  papers  shall  make  affidavit  before 
such  officer  that  he  has  truly  delivered  over  to  his  successor  all  such  books  or 
papers  in  his  custody  or  appertaining  to  his  office,  within  his  knowledge,  all 
further  proceedings  before  such  officer  shall  cease,  and  the  person  complained 
against  shall  be  discharged;  if  he  does  not  make  the  affidavit,  and  it  shall  ap- 
pear that  any  such  books  or  papers  are  withheld,  the  officer  shall  by  warrant 
commit  such  person  to  the  jail  of  the  county,  there  to  remain  until  he  shall 
deliver  such  books  and  papers  or  be  otherwise  discharged  according  to  law. 
Under  this  statute  the  officer  granting  the  order  must  necessarily  satisfy  him- 
self, by  sworn  testimony,  that  the  person  who  is  alleged  to  have  withheld  the 
lx)oks  and  papers  is  a  person  who  has  been  removed  from  office,  or  the  term  for 
which  he  shall  have  been  elected  or  appointed  has  expired;  that  his  successor 
has  been  elected  or  appointed,  and  has  demanded  the  books  and  papers  in  his 
custody  as  such  officer,  or  in  any  way  appertaining  to  his  office.  In  investi- 
gating the  election  or  appointment  of  a  successor,  he  proceeds  no  further  than 
to  ascertain  the  fact  whether  such  person  claiming  to  be  the  successor  has 
been  by  the  proper  authority  declared  elected  or  appointed.  He  cannot  de- 
termine the  right  of  such  person  to  the  office.  The  law  has  provided  an  ap- 
propriate remedy  to  determine  the  question  of  right  to  a  public  office  by  pro- 
ceedings in  the  nature  of  a  qtu)  warranto. 

In  this  case  the  commissioner  received  evidence  that  Mr.  Curran  was  pub- 
licly proclaimed  by  the  inspectors  of  election,  after  the  votes  were  canvassed, 
to  have  been  elected  to  the  office  of  township  clerk  at  the  annual  election  held 
in  April  for  the  election  of  township  officers.  This  was  sufficient  pHma  fojcie 
evidence  of  his  being  the  successor  of  Mr.  Norris  as  township  clerk.  The 
complaint  authorized  him  to  proceed  and  issue  the  order  to  show  cause.  The 
precept  which  he  did  issue  was  not  an  order  to  show  cause  before  him  why 
Xorris  should  not  be  compelled  to  deliver  the  books  and  papers  to  his  succes- 
sor, but  was  a  summons  to  answer  the  complaint.  This  informality  was 
waived  by  the  appearance  at  the  time  stated.  But  Norris  showed  no  cause 
why  he  did  not  deliver  over  to  Curran  the  books  and  papers.  He  filed  no  af- 
fidavit, and  it  was  made  to  appear  that  such  books  and  papers  were  withheld. 
The  commissioner  therefore  adjudged  that  Norris  did  unlawfully  withhold  and 
detain  the  books  and  papers  belonging  to  the  office  of  the  township  clerk  of 
said  township  of  Sherman  from  his  successor  in  office;  and  he  should  have 
at  once  issued  his  warrant  committing  Norris  until  he  should  deliver  the 
books  and  papers  or  be  otherwise  discharged  according  to  law.  Instead  of 
doing  so  he  made  a  further  order  that  Norris  deliver  up  to  his  successor  such 
books  and  papers  on  or  before  the  next  Monday,  and,  in  case  they  were  not  de- 
livered at  that  time,  then  a  warrant  of  commitment  issue.  This  was  irregu- 
lar, and  was  giving  to  the  respondent  favors  to  which  he  was  not  entitled.  It 
is  of  the  utmost  importance  to  the  public  that  the  officers  elected,  or  appointed 
toy  proper  authority,  should  at  once  receive  from  their  predecessors  in  office 
the  books  and  papers  appertaining  thereto,  and  this  statute  was  enacted  to 
compel  such  deUvery.  Proceedings  under  it  are  summary,  and  it  is  not  con- 
templated that  they  will  be  delayed  by  writs  of  certiorari  to  review  the  pro- 
ceedings of  the  judge  or  commissioner,  unless  such  officer  has  proceeded  with« 
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out  jurisdiction,  or  has  acted  in  gross  violation  of  the  statute.  In  this  case 
the  application  for  certiorari  nowhere  denies  the  allegations  of  the  complaint. 
No  showing  is  made  that  Curran  was  not  declared  elected  township  clerk  by 
the  inspectors  of  election,  and  no  reason  is  stated  why  Norris,  his  predeces- 
sor in  office,  should  not  deliver  to  his  successor  the  books  and  papers.  For 
these  reasons  we  think  the  allowance  of  the  writ  of  certioraH  was  improvi- 
dent, and  the  writ  must  be  quashed.  Ko  costs  will  be  allowed  to  either 
party. 
(The  other  justices  concurred.) 


Lyon  v.  Irish. 

Filed  November  19,  1885. 

Municipal  Corporations— Peksonal  Liability  of  Ofpicers  on  Contracts. 

Village  trustees,  acting  bona  fide,  and  without  concealment  or  fraud,  are  not  pei^ 
sonally  liable  on  a  contract  made  by  them  as  trustees  in  behalf  of  such  village. 

Error  to  Eaton. 

George  H,  Cagwin,  for  plaintiff  and  appellant.  Qeorge  E»  Nichols  and  Hug^ 
gett  d-  Smith,  for  defendants. 

Sherwood,  J.  The  defendants  were  trustees  of  the  village  of  Grand  Ledge, 
and  a  committee  on  streets  therein.  On  the  third  day  of  September,  1883^ 
they  made  the  following  contract  with  the  plaintiff: 

"This  agreement,  made  this  third  day  of  September,  A.  D.  1883,  by  and  be- 
tween H.  A.  Lyon,  of  Wacausta,  Clinton  county,  Michigan,  and  Geo.  W. 
Irish  and  Milo  Campbell,  trustees  ot  the  village  of  Grand  Ledge,  county  of 
Eaton,  state  aforesaid,  witnesseth  that  the  said  H.  A.  Lyon,  in  considera- 
tion of  the  covenants  hereinafter  mentioned  on  the  part  of  the  parties  of  the 
second  part  to  be  performed,  doth  agree  to  and  with  the  said  Geo.  W.  Irish  and 
Milo  Campbell,  trustees  of  the  village  of  Grand  Ledge,  that  he  will,  within 
thirty  days  from  the  date  hereof,  build  and  complete  two  wing-walls  and  one 
abutment  at  the  south  end  of  bridge  across  Grand  river,  in  the  village  of 
Grand  Ledge,  Eaton  county,  Michigan,  according  to  specifications  hereto  an- 
nexed, furnishing  all  material  for  the  same.  And  the  said  Geo.  W.  Irish  and 
Milo  Campbell,  trustees  of  the  village  of  Grand  Ledge,  county  and  state  afore- 
said, covenant  and  agree  to  pay  to  the  said  H.  A.  Lyon  two  hundred  and 
ninety-five  dollars,  payments  to  be  made  as  work  progresses. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this  third 
day  of  September,  A.  D.  1883.  H.  A.  Lyon.  [l.  s. 

"Geo.  W.  Irish,  Trustee,    [l.  s.' 
"Milo  Campbell."  [l.  s.^ 

The  plaintiff  went  on  and  performed  the  work  mentioned  in  the  contract, 
and  now  brings  this  suit  to  recover  the  balance  due  from  the  defendants. 
The  cause  was  tried  in  the  circuit  court  for  the  county  of  Eaton  before  his 
honor  Judge  Hooker,  without  a  jury,  who  found  the  facts,  and  rendered 
judgment  thereon  for  the  defendant,  and  the  plaintiff  appeals.  He  claims 
the  findings  do  not  support  the  judgment.  The  facts  found  are  substiintiallj' 
as  follows:  (1)  On  September  3, 1883,  defendants  were  members  of  the  com- 
mon council  of  Grand  Ledge,  a  municipal  corporation  by  virtue  of  the  laws 
of  Michigan.  (2)  On  that  day  they  executed  a  writing  with  one  H.  A.  Lyon, 
the  brother  of  plaintiff,  which  writing  was  upon  said  trial  marked  Exhibit  A, 
Fbeing  the  contract.]  (3)  By  the  terms  of  said  writing  said  I^yon  was  to 
build  abutments  for  a  bridge  in  Grand  Ledge,  find  was  to  receive  6205  in 
payment  therefor.     By  the  terms  of  the  specifications,  which  were  made  a 
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part  of  the  contract,  he  was  to  receive  payment  as  work  progressed,  subject 
to  approval  of  the  committee  on  streets  of  the  village  of  ijrand  Ledge.  (4) 
Jioth  parties  understood  that  this  was  a  contract  between  Lyon  and  the  vil- 
lage, and  both  believed  it  a  valid  contract,  binding  upon  said  village.  (5) 
II.  A.  Lyon  performed  the  labor  contemplated  by  said  contract.  (6)  II.  A. 
Lyon  received  payment  in  part,  to-wit,  the  sum  of  $60,  from  the  village.  (7) 
II.  A.  Lyon  subsequently  assigned  said  claim  to  his  brother,  the  plaintiff.  (8) 
Payment  has  been  refused  by  tlie  village  authorities  and  defendants  before 
action  brought.  Upon  these  findings  the  circuit  judge  found  the  law  appli- 
cable thereto  as  follows:  (1)  The  village  of  Grand  Ledge  had  no  power  to 
make  or  authorize  such  a  contract,  and  is  not  bound.  (2)  The  persons 
named  i\s  defendants,  being  officers  of  said  village,  acting  bonaflde  and  with- 
out concealment.or  fraud,  are  not  personally  bound  upon  said  contract.  (3) 
The  defendants  should  have  judgment  of  no  cause  of  action,  with  costs. 

It  was  unnecessary  to  pass  upon  the  legal  liability  of  the  village;  but  under 
the  testimony  which  would  be  necessary  to  support  the  finding  of  facts  above 
stated,  it  is  difficult  to  see  why  the  village  should  not  be  both  legally  and 
equitably  liable. 

We  think  the  other  conclusions  of  law  reached  by  the  court  are  irresistible 
upon  the  facts  found.    The  judgmer^  must  be  affirmed,  with  costs. 

Campbell  and  Champlin,  JJ.,  concurred;  Morse,  C.  J.,  did  not  sit. 


Emerson  v.  Bacon  and  others. 

Filed  November  19,  1885. 

Attachment— Exempt  Property. 

A  creditor  cannot  complain  of  any  disposition  made  of  exempt  property  by  a 
debtor,  and  a  party  to  whom  such  property  has  been  transferred,  whether  absolutely 
or  by  way  of  security,  holds  it  exempt  from  attachment  by  a  creditor  of  the  former 
owner. 

Error  to  Kent. 

Niram  A.  Fletcher ,  for  plaintiff.  Peter  Doran,  for  defendants  and  appel- 
lants. 

Campbell,  J.  Plaintiff  replevied  a  horse,  lightning-rod  wagon,  and  har- 
ness from  defendants,  worth  less  than  $200,  which  they  held  under  an  attach- 
ment levy  against  one  Waldo  E.  Hill.  Plaintiff  held  under  a  bill  of  sale  from 
Hill  prior  to  the  attachment,  which  he  claimed  was  absolute,  but  which  there 
wjis  some  evidence  to  show  was  held  as  security.  The  debt  due  plaintiff, 
whether  paid  or  secured,  was  largely  in  excess  of  the  value  of  all  of  the 
property  transferred.  Plaintiff  lent  tlie  property  to  Hill,  who  was  using  it  in 
his  business  of  selling  and  putting  up  lightning-rods  when  it  was  attached. 

There  are  several  questions  presented  by  the  record,  but  most  of  them  be- 
come immaterial  in  view  of  the  fact  that  if  thig  property  was  Hill's,  it  was 
used  in  his  business,  and  was  exempt  from  execution;  so  that  his  creditors 
could  not  complain  of  any  disposition  he  made  of  it.  BwMey  v.  Wheeler^  52 
Mich.  1;  S.  C.  17  X.  W.  Hep.  216.  This  being  so,  plaintiff's  right,  whether 
absolute  or  as  security,  was  such  that  the  attachment  could  not  prevail  against 
it,  and  the  court  below  so  held. 

The  other  questions  need  not  be  considered.  The  judgment  must  be  af- 
firmed. 

Mouse,  C.  J.,  and  Champlin,  J.,  concurred. 
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Petrie  and  others  v.  Lane. 
Filed  November  19,  1885. 

1.  Trial — Restricting  CRoss-ExAMiNATioii. 

Where  a  contract  sued*  upon  is  not  admitted  by  defendant,  it  is  error  to  refuse  to 
allow  plaintiff  to  be  cross-examined  to  show  the  unreasonableness  of  the  contract, 
or  that  it  could  not  have  beju  carried  out  by  either  party. 

2.  Damages — Breach  of  Contract — Speculative  Damages. 

In  an  action  for  breach  of  contract  such  actual  damages  as  plaintiff  has  sustained 
as  the  necessary  consequence  of  defendant's  non-performance  may  be  recovered  ; 
but  no  speculative  damages  can  be  allowed. 

Error  to  Muskegon. 

Dtlano  d:  Bunkei\  for  plaintiffs.      F.  W,  Cook,  Niram  A,  FUtcJier^  and 
George  P.  Wanty,  for  defendant  and  appelhint.  • 

Sherwood,  J.    In  the  year  1882  the  plaintiffs  were  copartners  and  mill- 
owners  engaged  in  the  manufacture  of  lumber  for  themselves  and  others,  at 
the  village  of  North  Muskegon.    The  defendant  had  a  large  quantity  of  los^ 
in  the  Muskegon  river  to  be  sawed,  but  no  mill  to  saw  them.     The  plaintiffs 
claim  that  on  or  about  the  twenty-first  day  of  July,  1882,  the  defendant  made 
a  contract  with  them  whereby  he  agreed  to  furnish  to  the  plaintiffs,  in  the 
boom  of  the  Muskegon  Booming  Company,  for  sawing,  all  the  logs  he  had  in 
the  Muskegon  river  which  should  come  down  into  the  boom,  under  the  con- 
trol of  that  company,  during  the  sawing  season  of  that  year,  and  that  the 
plaintiffs  agreed  to  saw  and  pile  the  same  in  fiat  piles  on  the  dock  for  two  dollars 
per  thousand  feet,  or  if  they  cross-piled  the  lumber  they  were  to  have  25  cents 
per  thousand  additional.    That  the  contract  was  verbal,  and  upon  the  conclu- 
sion thereof  the  defendant  gave  the  following  written  order  to  the  plaintiffs: 
"Muskegon,  July  21,  1882.     Mtiskegon  Booming  Company:  Please  deliver 
my  logs  to  A.  H.  Petrie  &  Co.'s  mill,  and  oblige,  yours,  etc.,  JamesM.  Lane." 
That  subsequently,  in  pursuance  of  this  order,  the  booming  company  delivered 
to  the  plaintiffs  575  logs.     That  a  few  days  thereafter  the  defendant  took  the 
logs  out  of  plaintiff's  boom  to  another  mill  to  be  manufactured,  and  entirely 
refused  to  perform  his  contract  for  the  balance  of  the  season  with  the  plain- 
tiffs.   That  the  defendant's  logs  included  in  the  contract  amounted  to  1,555,- 
000  feet.    This  suit  is  brought  to  recover  the  damages  the  plaintiffs  claim  to 
have  sustained  by  reason  of  the  refusal  of  defendant  to  perform  his  alleged 
contract.     The  plaintiffs'  declaration  is  special  upon  the  contract;  plea,  gen- 
eral issue.     Tlie  cause  was  tried  in  the  Muskegon  circuit  before  a  jury,  and 
the  plaintiffs  had  judgment  for  $1,309.56.     The  defendant  denied  the  con- 
tract on  the  trial,  but  the  jury  found  specially  against  him  upon  that  point. 
The  question  was  made  upon  the  trial  whether  the  plaintiffs  had  the  facilities 
for  doing  the  defendant's  work  mentioned  in  the  contract.     The  plaintiff 
Petrie  went  upon  the  stand  as  a  witness  for  plaintiffs,  and  testified  to  the 
contract  and  the  number  of  feet  of  lumber  the  parties  expected  to  have  sawed 
and  piled  under  the  contract.     The  defendant's  counsel  then  sought  to  show 
upon  cross-examination  the  facilities  plaintiffs  had  for  doing  the  work  men- 
tioned.    The  court  refused  to  allow  counsel  to  make  such  inquiries. 

These  should  have  been  allowed;  they  were  both  pertinent  and  material. 
The  attempt  to  cure  this  error  at  a  subsequent  stage  of  the  trial  was  not  suffi- 
cient to  remove  the  grounds  of  the  mischief  complained  of.  It  is  the  privi- 
lege of  the  cross-examination,  kept  within  reasonable  bounds,  which  secures 
to  litigants  the  best  means  of  ascertaining  the  reasonableness  and  truthful- 
ness of  the  testimony  given,  and  it  is  the  right  of  counsel  to  make  such  ex- 
amination before  the  witness  is  discharged  from  the  stand,  after  the  direct 
examination  has  been  concluded ;  and  when  he  is  deprived  of  this  privilege  it 
is  error.  The  contract  declared  upon  was  not  admitted  by  the  defendant,  and 
after  it  was  testified  to  by  the  plaintiff  anything  which  would  tend  to  show  that 


Digitized  by 


Google 


Mich.]  GROSSLIGHT  V.  CRESUP,  505 

it  WJ13  unreasonable,  or  could  not  have  been  carried  out  by  either  party,  was 
proper  cross-examination.  It  was  sought  to  be  shown,  also,  by  Petrie,  upon 
cross-examination,  that  the  plaintiffs,  a  few  days  after  the  contract  was  made, 
left  it  discretionary  with  the  defendant  to  rescind  whatever  contract  had  been 
made.     This  was  proper,  and  its  exclusion  was  also  error. 

Two  other  questions  were  presented  for  consideration  upon  the  argument. 
The  first  relates  to  the  rule  of  damages,  and  the  proofs  offered  upon  that  sub- 
ject. It  is  sufficient  to  say  upon  this  point  no  speculative  damages  can  be 
allowed  in  the  case.  If  the  plaintiffs  establish  their  contract,  and  the  viola- 
tion of  the  same  by  the  defendani,  such  actual  damages  as  they  can  show 
they  have  sustained  as  the  necessary  consequence  of  the  defendant's  non- 
performance they  will  be  entitled  to  recover,  and  no  other.  The  second  re- 
lates to  some  alleged  irre}?ularities  in  receiving  the  verdict  of  the  jury,  and 
the  direction  given  by  the  courc  at  the  time.  As  the  case  must  go  back  for 
a  new  trial,  and  it  is  not  likely  the  same  question  will  recur,  there  is  no 
occasion  for  considering  this  more. 

For  the  reason  above  noticed  the  judgment  must  be  set  aside,  and  a  new 
trial  granted. 

(The  other  justices  concurred.) 


Grosslioht  t>.  Cresup. 

Filed  November  19,  1885. 

Flea  in  Abatement— Garnishee  Sued  by  Principal  Debtob. 

Where  a  garnishee  is  sued  by  the  principal  debtor  after  the  commencement  of  gar- 
nishee proceedings  against  him,  he  may  plead  the  pendency  of  such  proceedings 
in  abatement  of  such  suit. 

Error  to  Wayne.   . 

John  Q,  Hawley,  for  plaintiff.  W.  B,  Jackson,  for  defendant  and  appel- 
lant. 

Champlin,  J.  This  case  was  begun  in  justice's  court  to  recover  the  sum 
of  $200.  The  defense  was  a  set-off  "on  a  judgment  recovered  by  the  defend- 
ant against  plaintiff  before  Justice  of  the  Peace  Schw^eikart,  for  three  hun- 
dred dollars."  Plaintiff  had  judgment  before  the  justice,  and  defendant  ap- 
pealed. On  December  9,  1884,  the  case  being  on  the  docket  of  the  circuit, 
and  about  to  be  called  for  trial,  one  Thomas  R.  Cresup  began  a  suit  against 
Grosslight,  the  plaintiff,  and  garnished  George  B.  Cresup,  the  defendant  in  this 
cause.  On  December  10th,  the  day  of  the  trial,  but  before  the  trial  began,  a 
plea  of  the  general  issue,  with  a  notice  of  these  proceedings,  was  filed  under 
rule  106  of  the  circuit  court.  The  plaintiff's  attorney  did  not  ask  for  a  con- 
tinuance. On  the  trial  the  plaintiff  proved  that  defendant  owed  him  $200, 
and  the  defendant  admitted  the  indebtedness,  but  claimed  that  the  garnish- 
ment proceedings  constituted  a  defense  to  the  action.  The  court  admitted 
evidence  of  the  garnishment  proceedings,  but  held  they  were  no  defense  to 
the  action,  and  directed  a  verdict  for  the  plaintiff. 

The  question  raised  by  the  record  is  whether  the  pendency  of  the  suit  in 
the  same  court  in  an  action  on  behalf  of  the  principal  defendant  against  the 
garnishee  precludes  the  garnishee  from  being  charged  as  such  upon  a  suit 
subsequently  brought.  The  statute  authorizing  proceedings  against  gar- 
nishees in  courts  of  record  enacts  that  from  the  time  of  the  service  of  the 
writ  the  garnishee  shall  be  deemed  liable  to  the  plaintiff  to  the  amount  of 
property,  money,  goods,  chattels,  and  effects  in  his  control,  belonging  to  the 
principal  defendant,  or  of  any  debts  due  or  to  become  due  from  such  garnishee 
to  the  principal  defendant,  or  of  any  judgment  or  decree  in  favor  of  the  latter 
against  the  former,  etc.  It  is  a  universally  acknowledged  principle  that  the  law 
of  garnishment  should  not  have  such  a  construction  placed  upon  it  as  to  make 
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the  garnishee  twice  liable  to  the  payment  of  the  same  debt.  Consequently, 
if  he  is  sued  by  the  principal  debtor  after  the  commencement  of  garnishee 
proceedings  against  him,  he  may  plead  the  pendency  of  such  proceedings  in 
abatement  of  such  suit.  The  garnishee  proceedings,  however,  are  not  an  ab- 
solute bar  to  an  action  by  the  principal  defendant  until  a  judgment  is  obtained 
against  the  garnishee  in  the  principal  suit.  When  the  garnishee  suit  is  sub- 
sequent in  point  of  time  to  that  of  the  principal  defendant  for  the  recovery  of 
the  debt,  and  before  judgment,  it  is  plain  to  be  seen  that  the  garnishee  will  be 
twice  made  liable  for  the  debt,  unless  he  can  bring  these  proceedings  before 
the  court  by  plea  in  abatement;  and  to  prevent  such  consequences  it  is  his  duty 
to  do  so  at  any  stage  in  the  progress  of  the  first  suit,  before  judgment,  and  at 
the  flrat  opportunity.  It  can  only  be  done  by  a  plea  puis  darrein  continu- 
ance, or  by  notice  authorized  by  rule  106.  Such  pleas  are  either  in  abate- 
ment or  in  bar.  Gould,  PL  c.  6,  §  124.  In  this  case  the  facts  set  up  in  the 
notice  constitute  a  plea  in  abatement,  and,  as  proved  upon  the  trial,  entitled 
him  to  a  judgment  abating  the  suit. 

The  plaintiff  claims  that  great  inconvenience  would  arise,  as  well  as  delay 
in  the  prosecution  of  the  suit,  by  permitting  a  plea  in  abatemeut  at  this  stage 
of  the  proceedings.  But  the  statute  has  made  provision  by  which  such  delay 
may  be  avoided  and  the  suit  proceed  by  the  plaintiff's  availing  himself  of  sec- 
tion 8105,  and  filing  the  bond»therein  provided  for,  and  thus  secure  a  discon- 
tinuance of  the  garnishee  proceedings. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial  ordered.  The 
plaintiff  in  error  will  recover  costs  in  this  court,  and  the  costs  of  the  court 
below  will  abide  the  event  of  the  retrial. 

(The  other  justices  concurred.) 


Wilson  t>.  Odell. 
File<l  November  19,  1886. 

Will— Teusts— Perpetuities— Right  to  Residoe. 

Testator  gave  to  liis  wife,  L.  D.  0.,  and  complainant,  as  trustees  in  trust  for  the 
purposes  named,  all  his  realty  and  personalty,  with  full  power  to  said  trustees  to 
sell  his  real  estate,  except  as  otherwise  provvled,  at  such  times  and  in  such  parcels  as 
they  should  deem  advisable,  and  out  of  said  property  to  pay— i^irif,  funeral  ex- 
penses and  a  monument  for  testator  and  his  parents  ;  second,  an  annuity  of  $1,500» 
in  quarterly  payments,  to  his  widow  in  lieu  of  dower,  and  for  all  her  services  un- 
der the  will ;  third,  annuities  for  support,  clothing,  and  schooling  of  his  three  chil- 
dren, of  $600  each  while  under  14,  and  $1,(X)0  beyond  that  age,  payable  quarterly 
for  them  until  of  age,  and  to  them  personally  thereafter,  and  for'the  purpose  of 
aiding  in  carrying  out  this  part  of  the  tnist,  certain  lands,  properly  described,  were 
to  be  held  as  part  of  his  estate.  The  fourth  clause  gave  two  pecuniary  legaci(*s  to 
a  nei»hew  and  niece.  The  fifth  gave  the  residue  to  his  children's  children  after  the 
death  of  all  his  children  and  on  the  majority  of  his  youngest  grandchildren,  con- 
tinuing the  annuity  of  any  deceased  child  tothe  children  of  such  child  until  tliedi- 
yision.  The  wife  renounced  her  riglits  under  the  will,  and  all  action  under  it,  leav- 
ing complainant,  who  filed  a  bill  to  have  the  will  construed,  sole  trustee.  HchU 
that  as  the  provision  for  the  grandchildren,  so  far  as  the  real  estate  was  concerne<l, 
was  illegal,  the  lands  mentioned  in  the  third  clause  of  the  will  must  be  regarded  as 
going  to  the  heirs  by  intestacy,  subject  only  to  the  accumulations  provided  for  so 
far  as  they  became  necessary  to  pay  the  children's  annuities,  and  that  any  balance 
not  so  needed  also  went  to  the  heirs,  and  not  to  the  grandchildren. 

Appeal  from  Muskegon. 

Smith,  Nifns,  Hoyt  <&  Erwin,  for  complainant.  Delano  &  Bunker,  for 
defendants  and  appellants. 

Campbell,  J.  Complainant  filed  his  bill  to  obtain  a  construction  of  the 
will  of  Samuel  W.  Odell,  decease  1,  making  the  widow  and  minor  heirs  par- 
ties. The  controversy  arises  upon  the  effect  of  certain  clauses  of  the  will 
extending  its  operation  beyond  four  lives  in  being,  and  during  the  minority 
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of  all  possible  grandchildren,  none  of  whom  are  now  in  existence.  The  will, 
which  was  made  May  6,  1882,  contains  several  clauses,  which  were  as  fol- 
lows: Testator  gave  to  his  wife,  Lelia  D.  Odell,  and  complainant,  as  trus- 
tees in  trust  for  the  purposes  named,  all  his  realty  and  personalty,  "with  full 
power  to  said  trustees  to  sell  my  real  estate,  except  as  otherwise  provided,  at 
such  times  and  in  such  parcels  as  they  shall  deem  advisable,  and  out  of  said 
property  pay,"  as  subsequently  stated, — First,  funeral  expenses  and  a  mon- 
ument for  testator  and  his  parents;  second,  an  annuity  of  ^1,500  in  quarterly 
payments  to  his  widow  in  lieu  of  dower,  and  for  all  her  services  under  the 
will;  third,  annuities  for  support,  clothing,  and  schooling  of  his  three  chil- 
dren, of  S600  each  while  under  14,  and  $1,000  beyond  that  age,  payable  quar- 
terly for  them  until  of  age,  and  to  them  personally  thereafter.  This  third 
clause  contains  at  its  close  this  provision:  "And  for  the  purpose  of  aiding 
in  carrying  out  this  part  of  the  trust,  lots  11,  14,  16,  16,  and  17,  in  subdivis- 
ion of  block  7;  lot  6,  block  65;  S.  W.  J  lot  5,  lots  6,  7,  and  8,  block  68,  all  in 
the  city  of  Muskegon;  lot  18  of  A.  S.  Williams'  subdivision  of  park  lots  8 
and  9  of  Detroit,  and  the  S.  E.  Fr.  J  of  section  19,  T.  4,  R.  2  W..  and  all  in 
the  state  of  Michigan,  are  to  be  held  as  part  of  my  estate."  The  fourth  clause 
gives  two  pecuniary  legacies  to  a  nephew  and  niece.  The  tifth  gives  the  res- 
idue to  his  children's  children  after  the  death  of  all  his  children  and  on  the 
majority  of  his  youngest  grandchildren,  continuing  the  annuity  of  any  de- 
ceased child  to  the  children  of  such  child  until  the  division. 

Mrs.  Odell  renounced  her  rights  under  the  will,  and  all  action  under  it, 
leaving  complainant  sole  trustee.  No  question  is  raised  about  the  validity 
of  the  trusts,  whatever  we  may  think  of  their  wisdom,  so  far  as  the  person- 
alty, or  realty  which  may  be  liable  to  sale,  is  concerned.  The  period  of  re- 
straint extends  no  further  than  the  continuance  of  lives  in  being  and  the 
minority  of  their  children.  The  portion  of  the  third  clause  which  retains  the 
land  described  and  exempts  it  from  sale  is  admitted  to  be  invalid,  as  contin- 
uing control  beyond  lives  in  being.  But  parties  differ  as  to  the  extent  of  the 
invalidity  and  its  effect  on  the  rest  of  the  will.  Tlie  circuit  court  held  that 
the  clause  might  be  regarded  in  the  same  way  as  if  not  inserted,  so  as  to  leave 
all  the  property  liable  to  sale.  Defendants  claim  it  creates  an  intestacy, 
complete  or  modified.  The  facts  do  not  show  the  value  or  rental  condition 
of  the  various  lands  owned  by  the  testator.  They  only  show  that  his  estate 
consists,  in  the  opinion  of  one  witness,  (no  others  being  sworn,)  of  $103,950» 
of  which  $85,775  is  realty  and  $18,175  personalty.  The  lands  mentioned  in 
the  third  provision  are  estimated  at  $31,500.  The  income  of  all  the  estate  is 
$10,000,  and  of  the  property  in  the  third  provision  $2,250  clear.  The  children'* 
income,  in  aid  of  which  this  land  is  entirely  devoted,  will  not,  at  present  rates 
of  rental,  absorb  it  until  all  of  them  are  over  14  years  old.  Anna  was  11  when 
the  bill  was  tiled  in  January,  1885,  and  the  boys  were  three  and  live  years  old  re- 
spectively. Assuming,  what  is  not  probable,  that  the  property  will  not  increase 
in  value,  their  annuities,  if  paid  entirely  out  of  this  land,  will  for  the  present 
leave  an  unexpended  balance  of  $450  a  year.  But  this  land  is  not  the  only  pvoyh 
erty  from  which  they  are  to  be  paid,  and  is  only  given  in  aid  of  the  other  prop- 
erty, but  not  to  be  devoted  to  any  of  the  other  purposes  of  the  trust.  At  present 
rates,  and  considering  the  trusts  as  all  operative,  there  would  be  a  general 
accumulation  from  the  whole  estate  of  over  $5,000  a  year,  not  counting  re- 
investments. 

We  think  there  is  a  decided  objection  to  treating  the  condition  in  the  third 
clause  of  the  will  as  one  which  may  be  stricken  out,  so  as  to  leave  this  land 
to  fall  within  the  general  power  of  sale.  The  property  so  to  be  disposed  of 
is  open  to  any  and  all  of  the  purposes  of  the  trust,  including  the  provision  for 
funeral  expenses,  monuments,  and  specific  legacies,  as  well  as  annuities. 
While  not  probable,  it  is  legally  possible  that  if  so  liable,  this  specified  land 
may  become  necessary  for  these  purposes,  losses  or  depreciation  of  the  rest. 
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But  the  third  clause  of  the  will  devotes  this  land  solely  to  the  raising  of  the 
children's  annuities;  or,  as  the  will  says,  "for  the  purpose  of  aiding  in  carry- 
ing out  this  part  of  the  trust."  It  is  not  given  for  the  general  purposes.  It 
is,  then,  a  provision  for  using  the  land  for  the  purpose  of  raising  these  an- 
nuities, and  any  accumulations,  as  well  as  the  land  itself,  must  be  regarded 
as  intended  to  fall  into  the  residuary  bequests,  and  not  to  be  used  for  other 
purposes.  This  seems  to  bring  it  within  sections  5553  and  5554  of  Howell's 
Revision,  which  will  not  allow  accumulations  to  be  made  beyond  the  minority 
of  persons  in  being,  but  which  do  not  make  provisions  broader  than  this  void 
except  for  the  excess.  The  statute  in  such  case  makes  the  direction  void  i\s 
to  the  time  beyond  such  minority,  but  not  otherwise.  The  effect  of  this 
would  be  to  leave  this  trust  valid  for  the  purpose  of  accumulating  rents  and 
profits  until  terminated  by  the  minority  of  the  children;  and  in  2'oms  v. 
Williams,  41  Mich.  552,  S,  C.  2  N.  W.  liep.  814,  it  was  intimated  that  this 
covered  the  period  until  the  youngest  should  become  of  age.  But  as  no 
other  provision  covers  this  land,  and  the  provisions  for  the  grandchildren,  so 
far  as  real  estate  is  concerned,  are  illegal,  this  land  must  be  regarded  as  going 
to  the  heirs  by  intestacy,  subject  only  to  these  accumulations  so  far  as  they 
become  necessary  to  pay  the  children's  annuities.  Any  balance  not  so  needed 
belongs,  with  the  land,  to  the  heirs  at  law,  and  not  to  the  grandchildren. 

The  decree  below  must  be  reversed,  and  a  new  decree  entered  in  accord- 
ance with  these  principles.  The  costs  are  a  proper  charge  against  the  estate, 
as  the  bill  was  properly  filed  to  avoid  difliculty. 

(The  other  justices  concurred.) 


Stoddard  t>.  Prescott. 

Filed  November  19,  1885. 

Taxes — Tax  Deed — Cloud  on  Title — Purchase  of  Certificate. 

A  tax  deed  that,  on  its  face,  purports  to  convey  the  title,  although  it  is  invalid, 
will  create  a  cloud  on  the  title  of  the  owner  of  tiie  land,  and  the  sale  and  assigii- 
ment  of  the  tax  certificate  to  such  owner,  to  prevent  such  a  cloud  on  his  title,  will 
support  a  promise  by  him  to  pay  therefor. 

Error  to  Bay. 

John  L,  Stoddard,  pro  se,    Shepard  &  Lyon,  for  defendant  and  appellant. 

Champlin,  J.  This  action  was  brought  to  recover  the  amount  of  8300, 
under  the  following  circumstances:  At  the  annual  tax  sale  of  land  for  delin- 
quent taxes,  in  the  county  of  Bay,  held  in  May,  1884,  the  plaintiff  bid  off  cer- 
tain land  belonging  to  defendant,  and  received  the  usual  certificate  of  pur- 
chase therefor.  Afterwards  he  informed  defendant  of  his  purchase,  and  of- 
fered to  sell  his  interest  to  him  for  $300.  After  one  or  more  interviews  on 
the  subject  the  defendant  called  at  plaintiff's  office  just  before  6  o'clock  on 
the  thirtieth  of  October,  1884,  and  wanted  to  fix  the  matter  up.  He  said 
that  he  felt  sure  that  he  had  paid  his  taxes,  but  had  not  been  able  to  find 
his  receipts,  and  that  he  was  about  to  sell  his  property,  and  he  did  not  want 
anything  of  that  kind  in  the  way,  and  that  he  could'  better  pay  for  the  tax 
title  than  to  have  the  thing  standing  in  his  way,  for  it  might  interfere  with 
his  sale,  and  he  asked  plaintiff  if  he  would  agree  to  refund  a  part  of  the 
money  in  case  he  should  find  his  receipts.  He  stated  distinctly  to  plaintiff 
that  he  understood  the  tax  title  was  not  worth  anything,  that  it  was  good 
for  nothing,  and  that  he,  plaintiff,  could  not  do  anything  with  it;  but  he 
thought  the  best  thing  for  him  to  do  under  the  circumstances  was  to  pay 
up,  and  he  would  have  the  thing  all  cleared,  and  there  would  be  nothing  in 
the  way  of  selling  the  property.  Finally  he  agreed  to  pay  plaintiff  S300  for 
the  tax  title,  with  the  agreement  on  the  part  of  the  plaintiff  to  repay  to  defend- 
ant $275  in  case  he  found  the  tax  receipts  for  the  years  1879  and  1880,  and 
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$150  if  he  found  the  receipts  for  one  year;  the  particulars  of  which  agreement 
were  embodied  in  the  following  paper,  which  plaintiff  drew  up,  signed,  and 
delivered  to  defendant,  viz.: 

"Bay  City,  Michigan,  October  30,  1884. 
"lieceived  of  C.  H.  Prescott  $300  for  tax  title  on  lots  7,  8,  9, 10,  11,  12, 
and  west  12  and  half  feet  of  lots  2,  3,  6,  and  13,  in  Bay  City,  as  per  plat  of 
James  Eraser's  first  addition,  north  of  Center  street,  all  in  block  nine  (9)  of 
said  plat,  for  the  years  1880  and  1879.  If  said  Prescott  shall,  after  giving  no- 
tice to  me,  prove  to  the  satisfaction  of  the  auditor  general  that  the  taxes 
aforesaid,  and  for  which  said  property  was  sold,  were  duly  paid,  and  the  said 
auditor  general  shall  for  that  reason  cancel  said  sale  within  sixty  days  from 
this  date,  then  I  agree  to  repay  to  said  Prescott,  on  demand,  $275.00.  If  proof 
is  made  as  aforesaid  of  payment  of  the  taxes  for  one  of  said  years,  and  not 
both  of  them,  within  the  time  aforesaid,  then  I  agree  to  repay  to  said  Pres- 
cott $150.00.  J.  L.  Stoddard." 

He  also  assigned  to  defendant  the  tax  certificate  of  purchase  and  delivered 
it  to  defendant,  who  thereupon  wrote  a  check  upon  a  bank  in  Bay  City  for 
$300,  payable  to  the  order  of  the  plaintiff,  and  delivered  it  to  him.  The  next 
morning  plaintiff  put  the  check  in  the  bank  for  collection,  and  in  a  day  or  two 
it  was  returned  to  him  protested  for  non-payment.  He  at  once  notified  de- 
fendant and  that  he  held  the  check  subject  to  his  order,  and  a  few  days  after 
he  saw  defendant  and  requested  an  explanation,  but  none  was  given;  but  he 
admitted  tliat  he  stopped  payment  of  the  check,  claiming  that  he  found  that  he 
had  paid  his  taxes.  He  produced  no  receipts  and  took  no  steps  to  have  the 
certiticates  canceled.  He  retained  in  his  possession  the  agreement  signed  by 
plaintiff,  and  the  certificate,  and  produced  them  upon  the  trial  at  plaintiff's 
request,  and  has  never  paid  the  $300  or  any  part  thereof.  There  is  no  pre- 
tense that  plaintiff  made  any  false  or  fraudulent  representations  to  induce  de^ 
fendant  to  purchase  plaintiff's  interest  in  the  tax  certificate,  or  that  he  did 
not  fully  understand  the  nature  and  character  of  the  transaction,  nor  that  he 
had  acquired  any  knowledge  or  information  in  regard  to  the  invalidity  of  the 
tax  certificate  after  he  gave  his  check  that  he  did  not  possess  before.  On  the 
trial  his  counsel  based  his  sole  defense  upon  the  proof  contained  in  his  offer, 
as  follows: 

"  We  propose  to  prove  by  Mr.  Kelly,  who  was  county  clerk  in  1879  and 
1880,  that  in  these  years  the  certificates  were  not  made  out  and  afterwards 
signed  by  the  chairman  and  affixed  to  the  roll,  but  that  the  chairman  signed 
the  certificates  in  blank  and  left  them  with  the  county  clerk,  and  the  county 
clerk  afterwards  filled  in  the  writing  in  the  blank  over  the  signature  of  the 
chairman  of  the  board  of  supervisors,  and  in  each  of  these  years  sent  them  to 
the  different  assessing  oflScers  through  the  county,  and  that  the  certificates  of 
equalization  were  not  attached  to  the  rolls  at  the  time  the  assessing  ofi[icei*s 
met  the  board  of  supervisors  at  the  October  session,  and  after  the  October 
session  had  adjourned  were  sent  to  the  different  assessing  ofiicers  at  their  re- 
spective post-office  addresses,  having  previously  been  signed  by  the  chairman 
and  filled  out  by  the  clerk  and  mailed  by  him. 

"And,  further,  that  in  each  one  of  these  years  there  was  assessed  upon  the 
assessment-roll,  and  spread  upon  the  tax-roll  of  the  city,  a  one-mill  tax,  and 
that  these  lands — that  the  plaintiff  obtained  this  certificate  of  the  tax  sale  was 
for — for  the  taxes  of  1879-80,  were  sold  for  the  taxes  for  these  respective 
years  for  a  tax  that  included  a  one-mill  tax,  and  we  claim  that  there  was  no 
authority  in  law  for  levying  such  a  tax;  tliat  the  provisions  of  our  charter 
superseded  the  statute  upon  that  subject,  and  that  there  was  no  authority 
for  levying  the  taxes,  for  the  reason  that  we  had  no  primary  schools  in  the  city 
at  the  time,  and  no  primary-school  library  for  the  fund  to  be  devoted  to,  but 
apubhc  library  of  Bay  City,  which  was  a  corporation;  and  we  claim  that  when 
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the  proceedings  to  raise  the  tax  show  upon  their  face  that  the  tax  is  invalid, 
that  the  tax  title  acquired  through  a  sale  of  the  property  for  taxes  so  levied 
and  assessed  is  void,  and  that  such  a  title  would  not  be  even  a  cloud  upon  the 
title  of  the  owner  of  the  property." 

We  think  the  court  very  properly  excluded  the  proposed  proof.  The  title 
which  could  have  been  acquired  under  the  certificate  would  have  constituted 
on  its  face  a  presumptive  title  to  the  land.  Xothing  would  have  appeared 
upon  the  face  of  the  deed  to  apprise  any  one  that  the  certificates  required  by 
the  tax  law  to  be  attached  to  the  assessment  rolls  were  not  filled  out  and  at- 
tached by  the  proper  officer,  nor  would  it  appear  on  the  face  of  the  deed  that 
a  mill  tax  had  been  illegally  assessed.  Every  instrument  purporting  by  its 
terms  to  convey  land  from  the  original  source  of  title,  however  invalid,  cre- 
ates a  cloud  upon  the  title  if  it  requires  extrinsic  evidence  to  show  its  inva- 
lidity. Pixley  V.  Huggins,  15  Cal.  128;  Van  Wyck  v.  Kfievals,  106  U.  S.  370; 
S.  C.  1  Sup.  Ct.  Rep.  336.  There  is  no  doubt  that  such  a  title,  emanating  from 
the  auditor  general,  would,  if  it  did  not  confer  an  absolute  title,  cast  a  cloud 
upon  the  defendant's  title,  and  materially  affect  the  market  value  and  sal- 
ability  of  his  land.  This  he  perfectly  understood  and  sought  to  remedy  by 
the  purchase  of  the  tax  certificate.  Under  these  circumstances  the  sale  and 
assignment  of  the  certificate  was  a  sufficient  and  valuable  consideration  for 
the  promise  made  by  him  to  pay  plaintiff  $300. 

As  no  error  appears  in  the  record,  the  judgment  is  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Norton  t?.  Sherman  and  others. 
Filed  November  19,  1885. 

1.  Insane  Pkbsons— Guardian— JuBisDicnoN  to  Appoint. 

A  petition  for  the  appointment  of  a  guardian  that  alleges  that  the  party  for  whom 
a  guardian  is  desired  **  is  mentally  incompetent,  and  has  been  for  some  time  past," 
is  sufficient  to  give  the  probate  court  jurisdiction  to  make  such  appointment. 

2.  Samr— Appointment  Sustained. 

On  examination  of  the  record,  verdict  of  jury  as  to  incompetency  of  respondent 
sustained;  and,  no  error  appearing,  judgment  affirmed,  with  costs. 

Error  to  Cass. 

Hotoell  dSs.Carr,  for  plaintiffs.  Haraen  D.  Smithy  for  defendants  and  ap- 
pellants. 

Sherwood,  J.  The  petition  of  the  plaintiffs  in  this  case  was  for  the  ap- 
pointment of  a  guardian  for  the  defendant,  to  have  the  care  and  management 
of  his  property,  in  consequence  of  the  mental  incompetency  of  the  defendant. 
He  is  feeble  and  infirm,  and  81  years  of  age  and  over.  The  petitioners  are  a 
daughter,  grandson,  and  son-in-law  of  the  alleged  incompetent.  The  pro- 
ceedings were  had  in  the  probate  court  for  the  county  of  Cass,  and  a  guardian 
was  duly  appointed  for  defendant  by  that  court.  From  the  decree  making  such 
appointment  the  defendant  took  an  appeal  to  the  circuit  court  for  said  county. 
The  petition  of  plaintiffs  for  the  appointment  of  the  guardian,  and  reasons 
for  appeal,  constitute  the  only  issue  presented  for  trial  in  the  circuit  court, 
and  are  as  follows:  After  giving  the  names  of  the  petitioners,  their  residence, 
and  relations  to  the  defendant,  the  petition  proceeds: 

"Your  petitioners  further  represent  unto  said  court  that  the  said  Ellas  B. 
Sherman  is  of  the  age  of  81  yeai*s.  and  is  feeble  and  infirm,  and  is  an  inhab- 
itant of  said  county,  residing  at  the  village  of  Cassopolis,  in  said  county  and 
state,  and  is  possessed  of  real  estate  and  personal  estate  situated  and  being  in 
said  Cass  county,  and  the  estimated  value  of  the  personal  estate,  including 
money,  bank  stock,  and  notes,  is  about  the  sum  of  twenty-five  hundred  dol- 
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lars,  as  petitioners  believe,  and  the  estimated  value  of  real  estate  is  the  sum 
of  twenty  thousand  dollars  or  thereabout,  as  your  petitioners  are  informed 
and  verily  believe. 

"Your  petitioners  further  represent  that  it  is  necessary  that  a  guardian  be 
appointed  of  the  person  and  estate  of  the  said  Elias  B.  Sherman,  for  the  fol- 
lowing specific  reason:  Because  the  said  Elias  B.  Sherman,  by  reason  of  ex- 
treme old  age  and  other  causes,  is  now  mentally  incompetent  to  have  the 
charge  and  management  of  his  property,  and  has  been  mentally  incompetent 
for  some  time  past. 

"Your  petitioners  further  represent  that  the  names  of  the  next  of  kin  of 
the  said  Elias  B.  Sherman  and  other  persons  interested  in  said  estate,  as  your 
petitioners  are  informed  and  believe,  are  as  follows:  Mrs.  Edna  Celia  Nor- 
ton, a  daughter,  J.  Silver  Sherman,  a  son,  both  residing  at  Cassopolis,  Michi- 
gan ;  Frank  L.  Jones  and  Carrol  S.  Jones,  both  grandsons,  and  both  residing 
at  Marcellus,  in  said  county;  Mary  Blanche  Goucher,  residing  at  Clay  Center, 
Kansas;  Ellen  N.  Graham,  residing  atCassopolis;  and  Florence  M.  Tietsort, 
residing  at  Cassopolis;  the  last  three  named  aforesaid  being  daughters  of  the 
aforesaid  John  Tietsort,  and  granddaughters  of  the  said  Elias  B.  Sherman. 

"Your  petitioners  therefore  pray  that  a  day  be  fixed  for  hearing  this  peti- 
tion, and  that  a  citation  issue,  to  be  personally  served  upon  said  Elias  B.  Sher- 
man and  upon  some  one  of  his  nearest  relatives,  not  less  than  fourteen  days 
before  the  return -day  thereof,  requiring  them  to  appear  and  show  cause,  if 
any,  why  a  guardian  should  not  be  appointed  as  aforesaid  after  a  full  hearing 
and  examination  in  the  premises,  and  that  Joel  Cowgill,  residing  at  Cassopo- 
lis, Michigan,  may  be  appointed  guardian  of  the  person  and  estate  of  him,  the 
said  Elias  B.  Sherman,  according  to  the  provisions  of  the  statutes  in  such 
case  made  and  provided. 

"Dated  this  sixteenth  day  of  March,  A.  JD.  1885." 

"-REASONS  FOR  APPEAL. 

"In  the  matter  of  the  application  for  the  appointment  of  a  guardian  for 
Elias  B.  Sherman,  an  alleged  incompetent  person.  The  undersigned,  being 
said  respondent,  his  wife  and  son,  respectively,  and  being  aggrieved  by  the 
order  or  decree  of  said  judge  of  probate,  made  on  the  twenty-third  day  of 
April,  1885,  appointing  a  guardian  for  said  respondent,  Elias  B.  Sherman,  as 
appears  by  such  order  or  decree  on  file  in  said  court,  hereby  give  notice  of 
and  make  application  for  an  appeal  to  the  circuit  court  for  said  county,  from 
the  said  order  or  decree  of  said  probate  court,  for  the  following  reasons,  to- 
wit:  (1)  The  evidence  taken  before  said  probate  court  does  not  show  that 
said  respondent  is  or  ever  has  been  mentally  incompetent  to  have  the  charge 
and  management  of  his  property.  (2)  The  said  evidence  does  not  show  that 
said  respondent  is  or  hjis  been  an  insane  person.  (3)  Said  petition  is  insuffi- 
cient to  confer  any  jurisdiction  upon  said  probate  court  to  make  said  order. 
(4)  Said  decision  is  based  largely  upon  inadmissible  evidence  and  irrelevant 
facts,  its  appears  from  the  opinion  read  by  said  probate  judge.  (5)  Said  order 
is  unjust. 

"Dated  April  30,  1885.  Elias  B.  Smekman. 

"Sauaii  S.  Siikuman. 

"J.  S.  Sheumax." 

By  the  decree  of  the  probate  court,  from  which  the  appeal  was  taken,  it 
was  adjudged  that  thedefendant  was  mentally  incompetent  to  have  the  charge 
and  management  of  his  property,  and  was  incapable  of  taking  care  of  him- 
self, and  a  decrea  w<is  entered  appointing  Joel  Cowgill  guardian  for  the  in- 
competent and  his  estate. 

The  third  reason  for  appeal  stated,  needing  consideration,  is  that  "the  peti- 
tion is  insufficient  to  confer  any  jurisdiction  upon  the  probate  court  to  make 
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said  order"  appealed  from.  The  mental  incompetency  of  the  defendant  is 
relied  upon,  and  we  think  it  is  sufficiently  averred  in  the  petition  when  it 
says  "that  he  is  mentally  incompetent,"  "and  has  been  for  some  time  past," 
and  gives  this  as  the  reason  they  desire  the  appointment  of  a  guardian. 

The  first  reason  for  appeal  given  cannot  be  considered  here.  This  case  can 
only  be  considered  on  error  from  the  questions  of  law  presented  upon  the  rec- 
ord, and  this  allegation  presents  no  such  question.  Neither  does  the  second 
reason  for  appeal.  Whether  or  not  the  fourth  reason  given  for  the  appeal 
from  the  decree  of  the  judge  of  probate  is  true,  it  is  impossible  to  say  from 
the  record ;  but,  in  any  event,  that  fact  is  not  before  us  for  discussion  now. 

In  the  circuit  court  a  jury  was  had,  but  upon  whose  request  does  not  appear. 
The  cause  was  tried  before  them,  but  if  upon  any  other  issue  than  that  presented 
in  the  petition  and  reasons  for  appejil,  the  record  does  not  disclose  it;  neither 
are  we  informed  by  the  briefs  of  counsel  upon  that  subject.  The  verdict  of 
the  jury  indiwites  that  no  other  was  presented  or  litigated  before  them.  The 
language  of  th6ir  verdict  is:  "We  find  that  Elias  13.  Sherman,  the  respondent 
in  the  case,  is  mentally  incompetent  to  have  the  charge  and  management  of 
his  property,  as  the  said  petitioners  in  this  cause  have  in  their  said  petition 
alleged. " 

The  appellants  claim  this  verdict  is  insufficient,  because  it  does  not  find 
that  the  respondent  is  incapable  of  taking  care  of  himself.  Such  ques- 
tions of  fact  as  are  raised  upon  the  petition,  or  so  many  thereof  as  the  par- 
ties, or  either  of  them,  or  the  court,  may  desire,  can  be  submitted  to  the  jury. 
The  statute  contains  this  provision,  after  providing  for  the  appeal:  "Such 
court  shall  proceed  to  the  trial  and  determination  of  the  question  according  to 
the  rules  of  law,  and  if  there  shall  be  any  question  of  fact  to  be  decided,  issue 
may  be  joined  thereon,  under  the  direction  of  the  court,  and  a  trial  thereof 
had  by  jury.     How.  St.  §  6783. 

The  incapacity  of  the  defendant  to  take  care  of  himself  does  not  seem,  as  a 
distinct  question,  to  have  been  submitted  to  the  jury.  The  objection  is, 
therefore,  not  well  taken.  It  is  difficult  to  see  that  a  person,  however,  who 
has  become  mentally  incompetent  for  the  reasons  stated  in  this  petition, 
could  be  otherwise  than  incompetent  to  take  care  of  himself;  but  this  last  in- 
firmity is  found  by  the  circuit  judge,  and  that  is  sufficient.     How.  St.  §  6315. 

The  following  is  the  judgment  rendered  by  the  circuit  judge  in  the  case: 
"The  jury  heretofore  impaneled  in  this  cause  having  found  the  said  Elias  B. 
Sherman  to  be  mentally  incompetent  to  have  the  care  and  management  of  bis 
property,  as  alleged  by  said  petitioners,  it  is  therefore,  on  motion  of  Howell 
&  Carr,  attorneys  for  petitioners,  ordered  that  the  judgment  of  the  probate 
court  of  said  county  of  Cass  be,  and  the  same  is  hereby,  affirmed,  and  that  the 
said  cause,  together  with  the  verdict  of  said  jury,  and  the  judgment  of  this 
court  thereon,  be  remitted  to  said  probate  court  for  enforcement."  This  is 
fully  authorized  by  the  statute.     How.  St.  §  6789. 

We  find  no  error  in  the  judgment  rendered,  which  must  be  affirmed;  costs 
to  be  paid  out  of  the  estate  in  both  courts. 

Morse,  C.  J.,  and  Champlin,  J.,  concurred. 

Campbell,  J.  If  the  questions  argued  were  fairly  presented,  I  should  de- 
sire to  consider  them  before  expressing  an  opinion;  but,  in  the  shape  in  which 
the  record  comes  up,  they  do  not  arise,  and  I  concur  in  affirmance  on  that 
ground. 
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Mason  t>.  Peter. 

Filed  November  19,  1885. 

Accounts — Sbttlemext— Allowance. 

The  item  disallowed  by  the  referee  in  this  case  being  included  in  the  settlement 
between  the  parties  previously  had,  held^  that  the  judgment  should  be  affirmed 

Error  to  Bay. 

Shepard  <&  Lyon^  for  plaintiff  and  appellant.  Hatch  dt  Cooley,  for  defend- 
ant. 

Campbell,  J.  ^Plaintiff  sued  the  defendant  to  recover  the  amount  claimed 
to  be  due  and  unpaid  on  transactions  connected  with  building  and  repairing 
certain  salt-well  machinery  and  fixtures.  Two  wells  were  sunk  and  fitted  at 
different  times,  and  various  repairs  were  made  and  articles  furnished.  Some 
defects  were  alleged  in  part  of  the  work  and  apparatus.  The  entire  contro- 
versy before  us  is  narrowed  down  to  one  item  of  repairs  to  the  first  well,  being 
the  sum  of  $260,  expended  in  the  summer  of  1870  tor  work  done  at  that  time. 
The  case  was  referred  to  George  P.  Cobb,  as  referee,  who  reported  a  series  of 
charges  on  the  one  side  and  payments  on  the  other  to  the  amount  of  over 
88,800  on  each  side,  leaving  a  small  balance  of  overpayment  due  defendant. 
He  disallowed  the  item  of  $260.  Upon  this  he  found  aa  follows :  "  That  some 
time  in  the  summer  of  1870,  and  about  the  month  of  August,  plaintiff  again 
repaired  said  well,  and  such  repaira  were  reasonably  wortli  two  hundred  and 
sixty  (260)  dollars,  but  they  were  rendered  uecessary  by  a  defect  in  the  joining 
together  of  certain  sections  of  tubing  when  first  placed  in  the  well  by  plain- 
tiff, which  defect  was  not  discovered  until  such  repairs  were  in  progress." 

The  original  contract  price  for  work  concerning  the  well  thus  repaired  was 
S3, 675.  The  referee  found  that  the  w^ell  was  completed  and  put  in  operation 
in  1868,  but  defects  were  subsequently  found  in  putting  together  some  of 
the  tubing,  and  in  the  derrick  and  boiler;  that  some  incidental  boring  was 
done,  to  the  amount  of  $205,  which  plaintiff  claimed  to  be  extra.  He  also 
claimed  $200  for  furnishing  a  better  engine  than  the  contract  required,  and 
he  claimed  further  various  items  for  fitting  tubing,  and  for  well-poles  and 
their  repair,  and  for  various  other  services  and  expenditures,  amounting  in 
the  aggregate  to  $410.  These  various  claims,  if  allowed,  would  have  entitled 
plaintiff  to  not  far  from  $4,500.  In  1871  the  parties  agreed  that  the  plain- 
tiff's compensation  "for  all  the  services,  work,  labor,  materials,  and  expend- 
itures hereinbefore  mentioned,  should  be  three  thousand  seven  hundred  and 
fifty  dollars;  that  defendant  should  waive  all  claim  on  his  part  for  defects  in 
said  boiler,  and  in  the  construction  of  said  derrick."  The  $260  item  was  not 
mentioned  in  this  finding.  There  was  testimony  tending  to  sliow  that  the 
repairs  called  for  in  1870  were  mjide  necessary  by  a  failure  to  screw  the  tub- 
ing together  properly,  so  that  the  ends  moved  and  became  worn,  and  the 
water  and  other  substances  leaked  in  so  as  to  make  it  necessary  to  do  what 
was  done.  And  it  also  appeared  that  the  precise  nature  of  this  defect  was 
not  discovered  until  the  pipes  were  raised  on  that  occasion.  It  may  probably 
be  inferred]  from  the  finding  that  this  item  was  not  presented,  or,  if  presented, 
was  not  allowed  on  the  settlement  of  1871.  The  finding  does  not  say  dis- 
tinctly how  this  was.  It  is  claimed  by  plaintiff  that  the  referee  could  not 
properly  find  that  repairs  called  for  by  defendant  should  be  entirely  charged 
to  plaintiff,  because  there  was  some  original  defect  which  was  allowed  to  lie 
for  twoyeai-s  and  become  worse;  and  that  there  is  no  notice  of  recoupment. 

It  may  be  true  that  cases  may  arise  where  repairs  which  were  rendered 
necessary  by  some  original  defect  are  not  chargeable  absolutely  to  the  con- 
tractor. In  the  present  case  he  was  not  called  upon  to  repair  such  damages 
on  his  own  account  when  employed.  If  he  had  been,  he  might  have  declined 
the  work  and  left  the  questions  of  wrong  and  damages  to  be  determined  by 
v.2>x.w.,no.5 — 33 
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action.  The  fact  of  any  wrongful  defect  was  not  learned  till  the  work  was 
largely  done.  If  this  stood  alone,  there  might  be  some  doubt  on  the  rights 
of  the  parties.  But  the  referee  finds  that  in  1870  there  was  a  settleaient 
made  and  a  balance  struck.  From  the  nature  of  this  settlement  it  appears 
that  claims  of  damage  and  of  extra  work  were  set  up  on  either  side,  and  a 
certain  sum  beyond  the  contract  price  was  agreed  upon.  This  work  had  been 
done  a  year  before,  and  came  within  the  same  class  of  charges  which  were 
allowed  for,  and  showed  defects  which  were  analogous  to  those  which  were 
considered  on  the  other  side.  It  may  fairly  be  presumed  that  it  was  one  of 
those  items  where  the  services  of  plaintiff  were  supposed  to  be  no  more  than 
his  liability  for  defects,  required  him  to  make.  Such  is  the  fair  purport  of  the 
referee's  finding.  It  would,  under  this  finding,  have  been  wiped  out,  if  there 
had  been  a  notice  of  recoupment.  The  settlement  of  1871,  as  found,  included 
several  items  which  were  technically  rather  matters  of  recoupment  than  set- 
off, except  upon  the  theory,  which  seems  to  us  the  natural  one,  that  all  these 
items  were  treated  by  the  parties  as  mutual  charges  for  money  and  services, 
and  not  for  damages  as  such.  We  can  see  no  reason  for  excepting  this  item 
of  ^260  from  tlie  balances  struck  in  the  case,  or  for  supposing  it  was  not  re- 
garded as  settled  by  the  omission  to  name  it  in  the  compromise.  And  if  not 
so  settled,  it  would  come  fairly  within  the  statutes  of  amendments,  which 
would  have  justified  the  allowance  of  an  amendment  of  the  notice  of  defense 
to  make  the  pleadings  conform  to  the  finding.  iN'o  objection  seems  to  have 
been  made  to  the  testimony  or  this  item,  and  the  finding  is,  we  think,  sui>- 
ported  by  the  testimony.  But,  in  our  opinion,  the  record  needs  no  amend- 
ment. The  judgment  must  be  affirmed. 
(The  other  justices  concurred.) 


BouROET  D.  Monroe. 

Filed  November  19,  1885. 

1.  Contract — Specific  Performance — Mptuaxitt. 

A  court  of  equity  cannot  enforce  a  contract  specifically,  anlecB  it  can  be  done  mu- 
tually and  completely,  and  so  as  to  secure  substantially  beyond  question  all  that 
the  parties  contemplate. 

2.  Same— Action  bt  Heirs  for  Breach. 

Heirs  at  law  cannot  sue  on  contracts  except  where  they  have  a  cause  of  action  on 
covenants  running  with  the  land. 

3.  Same— Agreememt  of  Married  Woman  to  Support  Her  Father— En forcemext 

after  Daughter's  Death — Damages. 

Specific  performance  of  an  agreement  to  support  a  parent,  in  consideration  of  a 
conveyance  of  land  to  a  daughter,  a  married  woman,  cannot  he  decreed  as  against 
her  husband  and  sole  heir  after  her  death ;  nor  can  damages  be  decreed  for  a  raosal 
on  the  part  of  the  husband  to  carry  out  the  agreement. 

Appeal  from  superior  court  of  Detroit. 

Poioell  &  Borland  and  /.  (/.  Hawley,  for  complainant.  Dickinson,  Thur- 
ber  i&  Hosmer,  for  defendant  And  appellant. 

Camfb£LL,  J.  This  is  a  bill  filed  to  obtain  a  specific  performance,  or  else 
compensation  for  the  support  of  defendant.  A  general  demurrer  was  put  in, 
but  overruled,  and  defendant  appeals.  The  bill  alleges  that  in  May,  1879, 
defendant  entered  into  an  agreement  with  his  daughter,  Josephine  Bourget, 
complainant^ s  wife,  which  it  is  alleged  was  in  substance  that  she  should  sup- 
port and  maintain  him,  except  as  to  clothing,  during  his  life,  and  that  in  con- 
sideration thereof  he  should  allow  her  and  her  family  to  possess  and  reside 
upon  a  certain  lot  named  in  Detroit,  belonging  to  defendant,  and  that  it  should 
be  hers  absolutely  after  his  death;  that  in  pursuance  of  this  agreement,  till 
her  death,  said  Josephine  supported  and  maintained  defendant,  and  resided 
on  the  land;  and  that  pursuant  to  the  agreement  defendant  and  wife  made  a 
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deed  to  her  in  1881.  The  bill  does  not  aver  the  contents  of  this  deed,  or  that 
it  was  delivered.  If  it  had  been,  the  bill  would  be  improper,  because  the  con- 
tract would  have  been  fulfilled,  and  the  courts  of  law  could  secure  the  posses- 
sion of  the  land  if  disputed.  The  bill  further  avers  that  Mrs.  Bourget  spent 
^147  in  improvements,  and  labor  to  the  amount  of  Jj75,  and  that  defendant's 
support  and  maintenance  was  worth  81»300;  that  Josephine  Bourget  died  in- 
testate in  August,  1883,  leaving  two  little  children,  one  of  whom  died  about 
a  fortnight  atter,  and  the  other,  who  inherited  his  share,  in  October,  1884, 
leaving  his  father,  the  complainant,  his  sole  heir;  that  defendant,  immediately 
after  his  daughter's  death,  left  the  house,  and  shut  it  up,  and  excluded  com- 
plainant, and  on  the  day  she  died,  and  before  her  death,  repudiated  the  alleged 
agreement,  which  complainant  avers  his  readiness  to  perform.  Complainant 
fears  defendant  will  dispose  of  the  property,  which  will  make  a  recovery  dif- 
ficult, and  asks  an  injunction  and  specific  performance,  or  compensation. 

We  can  see  no  foundation  for  jurisdiction  in  this  case.  If  Josephine 
Bourget  were  living,  and  had  filed  this  bill  herself,  a  decree  of  specific  per- 
formance would,  if  made,  involve  continuous  duties  on  her  part,  including 
all  those  household  cares  and  attentions  essential  to  the  decent  care  of  parents 
by  their  children,  which  could  not  be  constantly  regulated  by  any  process 
within  the  power  of  a  court  of  equity,  and  which,  if  enforced  unwillingly, 
would  be  destitute  of  the  affection  and  confidence  which  are  the  chief  value  of 
such  relations.  The  duties  of  defendant's  part  would  also  be  continuous, 
and  dependent  on  good  treatment,  and  the  conveyance  must  either  be  made  by 
will,  which  no  court  can  compel  a  man  to  make,  or  by  deed  from  his  heirs. 
In  other  words,  the  performance  could  not  be  enforced  mutually,  or  at  all, 
and  is  impnicti cable  within  any  rule  of  equity.  The  impropriety  of  inter- 
ference in  equity  in  such  cases  has  been  so  uniformly  recognized  by  this  court 
that  it  is  not  necessary  to  discuss  it  at  length.  A  court  of  equity  cannot  en- 
force a  contract  specifically  unless  it  can  be  done  mutually  and  completely, 
and  so  as  to  secure  substantially  beyond  question  all  that  the  parties  con- 
template. If  this  is  impracticable,  the  remedy,  if  any  exists,  is  to  be  found 
elsewhere.  BiLck  v.  Smithy  29  Mich.  166;  Blanchard  v.  Detroit,  X.  d-  i.  M, 
R.  Co,,  31  Mich.  52;  Rust  v.  Conrad,  47  Mich.  449;  S.  C.  11  K.  W.  Rep. 
265;  Bumptis  v.  Bumpus,  53  Mich.  346;  S.  C.  19  N.  W.  Rep.  29;  WrigJit  v. 
Wright,  31  Mich.  380;  Roberts  v.  Kelsey,  38  Mich.  602. 

The  case  of  Bumptis  v.  Bumpus,  so  far  as  practicability  is  concerned,  is  a 
much  stronger  case  in  its  facts  than  the  present  one,  and  the  doctrine  was 
there  laid  down  that  courts  should  not  interfere  in  such  cases.  The  case  of 
Chipman  v.  Thompson,  Walk.  Ch.  406,  which  is  relied  on  by  complainant, 
has  no  analogy  to  the  present  one.  In  that  case  full  papers  were  made  out, 
and  a  deed  deposited  in  escrow  and  referred  to  in  the  written  articles.  The 
parties  to  be  supported  had  both  died,  and  the  purpose  of  the  bill  was  to  com- 
pel delivery  of  the  conveyance  by  the  depositary.  There  was  nothing  difficult 
in  the  duties  to  be  performed,  and  no  delay  required  to  determine  whether 
the  parties  to  the  original  agreement  wouldperform  their  obligations. 

In  the  present  case  the  want  of  mutuality  is  especially  manifest,  apart  from 
the  other  difficulties.  It  was  never  contemplated  that  the  parent  should  have 
to  look  to  any  one  but  his  daughter  for  the  care  which  he  needed.  Her  death 
made  the  performance  impossible.  Beyond  this  it  cannot  be  claimed  that  any 
duty  devolved  on  her  infant  children  or  on  complainant  which  could  be  en- 
forced by  legal  proceedings.  Assuming  that  this  future  possibility  was  of 
such  a  nature  that  it  passed  by  descent  to  complainant,  (which  it  would  be 
difficult  to  maintain  when  the  conditions  are  personal,)  it  cannot  be  said  that 
he  could  be  bound  unless  he  chose  to  accept  an  estate  so  burdened;  and  the 
mere  devolution  of  the  estate  could  not  bring  him  into  such  relations  of  con- 
tract that  defendant  could  force  him  to  carry  out  his  wife's  obligations.  It 
might  be  open  to  some  consideration  whether  a  married  woman,  living  with 
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her  husband,  could  make  such  a  sole  contract  as  would  bring  into  the  family, 
for  continued  maintenance  and  for  a  price  to  be  paid  to  herself  alone,  strangers 
to  the  household.  It  is  claimed,  however,  that,  if  specific  performance  cannot 
be  granted,  complainant  can  have  a  decree  for  damages.  But  there  is  no 
authority  for  holding  that  equity  can  grant  damages  unless  there  is  some  case 
of  equitable  relief  made  out  also,  to  which  the  damages  would  be  applicable 
or  subsidiary.  Moreover,  the  action  for  damages  for  breach  of  contiTict,  if 
lying  at  all,  belongs  to  Mi*s.  Bourget's  estate,  and  cannot  pass  by  inheritance. 
Heirs  at  law  cannot  sue  on  contract  except  where  they  have  a  cause  of  action 
on  covenants  running  with  the  land.  Personal  actions  do  not  descend  to 
heirs.  The  decree  must  be  reversed,  and  the  bill  dismissed,  with  costs  of 
both  courts. 

Morse,  G.  J.,  and  Champlin,  J.,  concurred. 


Carl  v.  McGonigal. 

Filed  November  19,  1885. 

Replevin — Demand — Fraud  op  Vendee. 

When  prui)erty  has  been  obtained  by  fraudulent  representations  on  the  part  of 
the  vendee,  replevin  may  be  maintained  by  the  vendor  without  first  making  a  de- 
mand for  a  return  of  the  property. 

Error  to  Clinton. 

Cook  &  Daboll,  for  plaintiff  and  appellant.  JET.  &  H,  E.  Walbridge,  for  de- 
fendant. 

Champlin,  J.  Carl  brought  replevin  in  justice's  court  against  the  defend- 
ant for  a  cow  and  74  bushels  of  corn,  filing  the  usual  declaration  in  replevin. 
Plea,  general  issue.  On  the  trial  before  the  justice  the  plaintiff  recovered. 
The  cause  was  then  appealed  to  the  circuit  court  for  the  county  of  Clinton. 
The  cause  was  again  tried  before  a  jury.  At  the  close  of  the  testimony  the 
circuit  judge  directed  a  vei-dict  for  the  defendant,  and  the  plaintiff  brings 
the  case  here  on  error. 

The  record  raises  but  one  question  in  the  case  needing  consideration  here. 
The  plaintiff  proved  no  demand  for  his  property  before  bringing  suit.  The 
defendant  claimed  the  property  under  contract  of  purchase,  and  that  he  took 
the  property  thereunder.  The  plaintiff,  on  the  contrary,  insisted  the  defend- 
ant contracted  for  the  property,  agreeing  to  pay  the  cash  for  it;  that  the  con- 
tract was.  however,  only  a  pretense  on  the  part  of  the  defendant  to  get  pos- 
session of  the  property;  that  he  never  intended  to  pay  the  plaintiff  tlierefor, 
and  that  all  that  he  did  and  said  was  only  a  part  of  a  scheme  of  deception  and 
fraud  by  which  he  intended  to  deprive  the  plaintiff  of  his  property  and  secure 
possession  thereof  and  never  pay  for  the  same;  that  such  intention  on  the  part 
of  the  defendant  was  unbeknown  to  the  plaintiff  until  the  defendant  had  se- 
cured possession  of  the  property;  and  that  then  the  defendant  substantially 
admitted  the  false  pretenses  and  deception  by  which  he  obtained  his  posses- 
sion. However  this  may  be,  the  testimony  was  very  strong,  we  think,  in 
support  of  the  plaintiff's  theory  of  the  case,  which,  if  true,  rendered  a  demand 
previous  to  bringing  suit  wholly  unnecessary,  Whitiiejj  v.  McConneU,  29  Mich. 
12.  The  facts  in  support  of  this  theory  the  plaintiff  had  the  right  to  have 
submitted  to  the  jury.  The  circuit  judge  held  otherwise,  and  in  this  we 
think  he  was  in  error. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 
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Lowell  ©.  Township  of  Watertown. 

Filed  November  19,  1885. 

Municipal  Corporation— Defectivk  Highway— Contributory  Nroligenob  op  Party 
Injursd. 

A  person  is  not  necessarily  precluded  from  recovering  for  an  injury  caused  by  a 
defect  in  a  highway  at  night,  simply  for  the  reason  that  he  was  aware  of  such  de- 
fect; but  this  fact,  with  all  others,  is  proper  to  be  taken  into  consideration  by  the 
jury  in  determining  whether,  under  all  the  facts  and  circumstances,  he  was  guilty 
of  carelessness  or  negligence,  without  which  he  would  not  have  been  injured. 

Error  to  Clinton. 

H.  J.  Patterson  and  8paulding  &  Bather,  for  plaintiff.  Cook  <k  DaboU,  for 
defendant  and  appellant. 

Champlin,  J.  This  action  was  brought  to  recover  damages  which  plain- 
tiff suffered  by  reason  of  a  defect  in  a  public  highway,  which  it  was  the  duty 
of  defendant  to  keep  in  repair. 

It  is  conceded  that  the  highway  was  defective,  and  that  the  defendant  was 
negligent  in  not  having  repaired  the  same,  and  that  plaintiff  was  injured  by 
reason  of  such  defect,  and  the  only  question  raised  in  the  record  is  whether 
the  testimony  of  plaintiff  himself  did  not  show  that  he  was  guilty  of  such 
contributory  negligence  as  should  preclude  him  from  recovering.  The  testi- 
mony showed  that  the  accident  happened  on  a  dark  and  rainy  night,  while  he 
was  walking  along  the  highway  on  his  return  from  a  neighbor's.  He  was 
traveling  north  in  the  carriage  track.  On  the  west  side  of  the  highway  was  a 
sidewalk.  He  was  very  familiar  with  the  locality,  and  had  for  a  long  time 
known  of  the  defect,  which  consisted  of  a  hole  about  a  foot  square,  made  for 
the  purpose  of  allowing  water  from  the  highway  to  pass  into  an  underground 
drain  constructed  beneath  the  ditch  of  the  west  side  of  the  highway.  Plain- 
tiff testified  that  he  was  thinking  of  this  hole  from  the  time  he  crossed  the 
bridge  overlooking  Glass  river  until  he  stepped  into  it;  that  he  was  attempt- 
ing to  pass  from  the  traveled  part  of  the  liighway  to  the  sidewalk  for  the  pur- 
pose of  looking  at  a  cow  he  had  in  the  old  cooper's  shop,  and  the  first  he  knew 
he  was  thrown  forward  and  so  severely  injured  as  to  render  him  insensible 
for  a  time;  and  on  recovering  he  found  he  was  unable  to  stand  or  walk.  He 
made  outcry,  and  was  found  by  one  of  his  neighbors. 

The  defendant's  counsel  claims  that  his  knowledge  of  the  defect,  and  his 
having  it  in  his  mind  at  the  time,  was  conclusive  evidence  of  his  want  of  or- 
dinary care  in  stepping  into  the  very  hole  he  had  it  in  mind  to  avoid,  and  that 
for  this  reason  the  case  should  have  been  taken  from  the  jury. 

We  cannot  accede  to  this  view.  A  person  is  not  necessarily  precluded  from 
recovering  from  an  injury  caused  by  a  defect  in  a  highway,  simply  for  the 
reason  that  he  was  aware  of  such  defect;  but  this  fact,  with  all  others,  is  proper 
to  be  taken  into  consideration  by  the  jury  in  determining  whether,  under  all  of 
the  facts  and  circumstances,  he  was  guilty  of  such  carelessness  or  negligence 
without  which  he  would  not  have  been  injured.  The  judgment  must  be 
affirmed. 

(The  other  justices  concurred.) 

See  McQinty  v.  City  of  Keokuk,  24  N.  W.  Rep.  506,  and  note,  507. 
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Lyon  v.  Eneeland. 

Filed  November  19,  1885. 

Qarribhmknt— Admibsiok  of  Liability. 

A  garnishee  admitted  that  he  made  a  bargain  with  the  principal  defendant  to 
thresh  his  grain,  but  claimed  that  he  did  not  know  to  whom  he  owed  the  money 
that  he  was  to  pay  therefor,  and  that  when  he  went  to  pay  he  was  told  by  the  de- 
fendant that  all  except  his  expenses  was  to  be  paid  to  another  party.  Held,  not 
sufficient  to  show  such  a  debt  due  by  garnishee  to  principal  debtor  that  a  judgment 
could  be  rendered  upon  it. 

Error  to  Clinton. 

Cook  &  Dabollf  for  plaintiff  and  appellant.  H.  ^  H,  E.  Walbridge,  for  de- 
fendant. 

Campbell,  J.  The  only  question  in  this  case  is  whether  a  garnishee's 
answer  showed  such  a  debt  due  by  hina  to  the  principal  debtor  that  a  judg- 
ment for  any  sum  could  be  given  upon  it.  It  was  as  follows:  "I  know  Jimies 
McMannis ;  I  made  a  bargain  with  him  to  thresh  the  wheat  and  oats— to  do 
the  threshing;  I  don't  know  whether  I  owe  him  or  someone  else  for  it  The 
threshing  at  time  garnishee  was  made  amounted  to  621.65,  and  he  threshed 
balance  of  job  to  amount  ^10.54.  After  the  garnishee  was  served  u^>on  me, 
I  paid  Mr.  McMannis  $10.  I  supposed  the  garnishee  was  a  subpcBna  in  an- 
other case,  and  put  it  in  my  pocket  without  reading.  When  I  went  to  settle 
up  with  Mr.  McMannis  he  told  me  that  all  the  money  he  wanted  wa^  enough 
to  pay  the  expenses,  and  the  balance  was  to  go  to  Waters.  MerrittFrink  made 
the  bargain  with  McMannis  for  me.  The  bargain  was  made  with  McMannis. 
Nothing  was  said  as  to  whom  to  pay  the  money  to,  nor  when  to  pay  it,  until 
after  the  job  was  all  done,  and  I  went  to  settle  up  with  him." 

This  case,  originating  in  a  justice's  court,  was  appealed  to  the  circuit  court 
and  tried  without  a  jury,  and  the  court  found  in  favor  of  the  defense.  The 
only  point  raised  is  the  one  already  referred  to,  as  there  was  no  other  testi- 
mony in  the  case.  We  do  not  quite  see  how  the  question  can  arise  without 
a  bill  of  exceptions;  but  however  this  may  be,  we  see  no  error.  An  admis- 
sion which  does  not  positively  confess  liability  toa  paitymay,  under  some  cir- 
cumstances, be  some  evidence  which,  aided  by  other  proofs,  will  be  availa- 
ble to  establish  it.  But  here  there  is  nothing  which  fixes  liability  by  the  ad- 
mission itself,  and  there  is  nothing  to  supplement  it. 

The  judgment  must  be  affirmed. 

(The  other  justices  concuri-ed.) 
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SUPREME  COURT  OF  NEBRASKA. 


King  v.  State. 
Filed  November  10,  1886. 

1.  Recognizance,  when  Opbbative. 

A  recopTiiizance  for  the  appearance  of  a  person  charged  with  an  offense  is  an  obli- 
gation of  record,  and  becomes  such  when  taken  and  filed  in  the  court  to  which  it 
IS  returnable. 

2.  Same—In  Justice's  Court. 

By  the  provisions  of  the  Criminal  Code  a  recognizance  taken  by  a  justice  of  the 
peace,  acting  as  an  examining  magistrate,  becomes  an  obligation  of  record  when 
returned  by  the  iustite  of  the  peace  to  the  clerk  of  the  district  court,  and  is  by  him 
entered  of  record  as  required  by  section  383  of  the  Criminal  Code. 

3.  Same — Signature. 

A  recognizance  proper,  unless  when  taken  out  of  court,  should  not  be  signed; 
but  when  it  is  properly  taken  and  certified,  the  signatures  of  the  recognizors  may 
be  treated  as  surplusage,  and  the  iikstrument  held  valid,  h-win  v.  Staler  10  Neb.  325  ; 
S.  C.  6  N.  W.  Rep.  370. 

4.  Same — In  Justice's  Court — Entered  on  Docket. 

The  Criminal  Code  does  not  require  a  recognizance  taken  by  a  justice  of  the  peace^ 
when  sitting  as  an  examining  magistrate,  to  be  entered  upon  his  docket. 

5.  Same— Forfeiture — Criminal  Arrested  for  Other  Crime. 

Where  a  person  was  charged  with  the  commission  of  an  offense,  and,  upon  being;- 
held  to  bail  by  the  examining  magistrate,  entered  into  a  recognizance  with  sureties 
for  his  appearance  at  the  next  term  of  the  district  court,  and  subsequently  left  the 
state  and  committed  a  crime  in  another  state,  where  he  was  arrested  and  impris- 
oned, and  thus,  by  his  own  voluntary  act,  rendered  it  out  of  his  power  to  appear  in 
this  state  to  answer  to  the  crime  with  which  he  was  charged,  held^  that  these  facts 
would  constitute  no  defense  to  an  action  against  his  sureties  upou  his  recognizance 
after  forfeiture. 
6-  Same— Defective  Complaints-After  Forfeiture. 

Where  a  recognizance  was  given  for  the  appearance  of  a  defendant  to  answer  a 
"charge  against  him  for  larceny,"  /tc/d,  that  the  fact  that  the  complaint  was  defect- 
ive could  not  be  asserted  as  a  defense  to  an  action  upon  such  recognizance  after  for- 
feiture. 

Error  from  Cass  county. 

Crites  dt  Ramsey,  for  plaintiff.     /.  B,  Strode,  for  defendant. 
Keese,  J.     This  action  was  brought  in  the  district  court  of  Cass  county, 
upon  the  following  instrument: 

''The  State  of  Nebraska, County—^, :    Be  it  remembered  that  on 

the  twenty-seventh  day  of  December,  A.  D.  1882,  Wm.  Greek  and  John 
King  personally  appeared  before  me.  G.  C.  Clegiiorn,  one  of  the  justices  of 
the  peace  within  and  for  the  said  county  of  Cass,  and  jointly  and  severally 
jicknowledged  themselves  to  owe  the  state  of  Nebraska  the  sum  of  two  hun- 
dred and  fifty  dollars,  to  be  levied  of  their  goods,  chattels,  lands,  and  tene- 
ments, if  default  be  made  in  the  following  condition,  to-wit: 

"The  condition  of  this  recognizance  is  such  that  if  the  above-bounden  Wm. 
Greek  shall  personally  be  and  appear  before  the  district  court  of  Second  ju- 
dicial district  of  Nebraska  held  witliin  and  for  the  county  of  Cass,  on  the 
first  day  of  the  term  thereof  next  to  be  holden  in  and  for  the  county  afore- 
said, then  and  there  to  answer  a  charge  of  grand  larceny  and  abide  the  judg- 
ment of  the  court,  and  not  depart  without  leave,  then  this  recognizance  shall 
be  void;  otherwise  it  shall  be  and  remain  in  full  force  and  virtue  in  law. 

"Wm.  Greek. 
"John  King. 

"  Taken  and  acknowledged  before  me  on  the  day  and  year  first  above 
written. 

"G.  C.  Cleqhorn,  Justice  of  the  Peace." 
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The  indorseiuents  upon  the  back  of  the  instrument  are  as  follows: 

"bail-bond. 
**The  State  of  Nehrcutka  v.  Wm.  Greek. 
"*FiIed  this  27  of  December,  1882. 

"G.  C.  Cleohorn,  Justice  of  the  Peace. 
"I  hereby  certify  on  oath  that  I  am  worth,  over  and  above  all  debts  and  in- 
cumbrances and  exemptions,  8250.  John  Kino. 

"Subscribed  and  sworn  to  before  me  this  twenty-seventh  day  of  December, 
A.  D.  1882. 

"G.  C.  Cleghorn,  J.  p." 

Upon  the  trial  all  the  signatures  to  and  indorsements  upon  this  instrument 
were  admitted  to  be  genuine,  but  plaintiff  in  error  objected  to  its  introduction 
in  evidence,  and  assigned  the  following  grounds  of  objection,  quoting  from  the 
record:  "It  is  a  bond  and  not  a  recognizance.  It  is  not  a  record  of  any  court. 
It  is  not  entered  on  the  docket  of  said  justice  of  the  peace.  It  is  a  loose  piece 
of  paper,  which  was  not  entered  on  the  said  docket.  It  has  never  been  certi- 
fied to  this  court  by  said  justice.  It  has  never  been  entered  on  the  appear- 
ance docket  of  this  court,  with  the  date  and  amount  thereof  and  the  nanias  of 
the  sureties.  That  there  is  no  such  record.  Tliat  tlie  same  is  incompetent 
evidence."  These  objections  were  overruled,  and  upon  the  exceptions  of 
plaintiff  in  error  being  entered,  he  prosecutes  error  in  this  court,  assigning 
said  ruling  for  error. 

The  testimony  shows  tliat  a  criminal  charge  was  made  against  the  princi- 
pal, Greek;  and  upon  his  being  held  to  answer  to  the  action  of  the  next  grand 
jury  by  the  justice,  he,  with  his  surety.  King,  plaintiff  in  error,  entered  into 
the  obligation  above  quoted.  It  is  also  shown  that  a  transcript  of  the  docket 
of  the  justice  of  the  peace  was  properly  certified  to  the  district  court,  accom- 
panied by  tlie  complaint,  warrant,  and  recognizance,  and  the  proper  entries 
made  upon  the  district  court  records  including  the  appearance  docket. 

The  principal  quesfion  here  presented  is  whether  the  instrument  declared 
on  is  or  is  not  a  recognizance,  and  whether  it  has  any  binding  force;  it  being 
taken  upon  a  separate  piece  of  paper  by  the  justice  and  not  copied  into  his 
docket,  a  simple  recital  being  made  therein  showing  the  fact  of  the  taking  of 
the  recognizance  with  the  names  of  the  surety.  This  question  is  an  impor- 
tant one;  for  if  it  is  not  a  valid  recognizance,  the  effect  of  so  holding  would 
be  to  render  void  nearly,  if  not  quite,  all  of  the  recognizances  taken  by  the 
inferior  courts  of  the  state,  as  it  has  been  to  some  extent  the  practice,  so  far 
as  we  know,  to  use  the  blank  and  form  used  in  this  case.  But  while  this  is 
true,  it  is  equally  true  that  the  judgment  of  the  district  court  should  not  be 
upheld  on  that  ground  alone.  Therefore,  if  the  instrument  sued  on  is  not  a 
recognizance  under  the  statutes  of  this  state  and  the  decisions  of  the  courts 
of  the  country,  it  is  the  duty  of  this  court  to  so  declare. 

From  a  careful  examination  of  the  question  here  presented  we  are  led  to  the 
conclusion  that  the  writing  sued  on  is  such  a  recognizance  as  is  contemplated 
by  our  statute,  and  as  such  is  valid.  We  do  not  hold  that  one  taken  in  the 
form  contended  for  by  plaintiff  in  error  would  be  void,  but,  upon  the  contrary, 
we  think  it  would  be  good.  But  that  question  is  not  before  us.  In  Chit.  Crim. 
Law,  90,  it  is  said:  "A  recognizance  is  an  obligation  of  record,  entered  into 
before  a  magistrate,  duly  authorized  for  that  purpose,  with  condition  to  ap- 
pear at  the  sessions  or  assizes.  The  party  need  not  sign  this  recognizance, 
but  tlie  record  is  afterwards  made  out  on  parchment,  and  is  subscribed  by  the 
justice  before  whom  it  is  taken."  Blackstone  defines  a  recognizance  to  be 
"an  obligation  of  record  entered  into  before  a  court  or  otBcer  duly  authorized 
for  that  purpose,  with  a  condition  to  do  some  act  required  by  law.  which  is 
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therein  specified."  2  Bl.  Comm.  341.  See,  also,  2  Bouv.  Law  Diet.  "Recog- 
nizance." In  State  v.  Crippen^  1  Ohio  St.  401,  Bartley,  C.  J.,  says:  "A  rec- 
ognizance is  an  obligation  of  record  entered  into  before  some  court  of  record  or 
magistrate,  duly  authorized,  conditioned  for  the  performance  of  some  partic- 
ular iict.  It  is  equal  in  solemnity  to,  and  in  some  respects  at  common  law 
takes  priority  over,  an  ordinary  bond.  A  recognizance  differs  from  a  bond  in 
tliis:  that  while  the  latter,  which  is  attested  by  the  signature  and  seal  of  the 
obligor,  creates  a  fresh  or  new  obligation,  the  former  ia  an  acknowledgment 
on  record  of  an  already  existing  debt.  *  *  *  To  be  a  recognizance  it  is 
essential,  not  only  that  the  instrument  be  in  writing,  but  also  that  it  be  a  mat- 
ter of  record. " 

It  then  becomes  necessary  to  inquire  whether  the  recognizance  in  this  case 
is  of  record.  We  are  unable  find  anything  in  the  statutes  of  this  state  requir- 
ing a  justice  of  the  peace  to  enter  a  recognizance  upon  his  docket.  If  such 
a  provision  does  not  exist,  then  we  should  be  content  with  the  law  as  it  is, 
as  we  have  no  autliority  to  inject  into  a  statute  wordi  which  the  law-maker 
has  omitted,  and  which  are  not  "understood"  or  clearly  implied  by  the  law. 
.S7a^c  v.  Long,  17  Xeb.  — ;  S.  C.  23  N.  W.  Rep.  337.  Turning  our  attention 
to  the  sbitutes  of  this  state  upon  the  matter  of  recognizances,  we  find,  by  ref- 
erence to  the  law  of  examinations  before  magistrates,  the  following  provisions: 
Section  298  of  the  Criminal  Code  provides  in  substance  that "  when,  for  any  rea- 
son, it  shall  become  necessary  to  adjourn  a  trial  to  another  day,  the  person  ac- 
cused may  enter  into  a  recognizance  before  the  magistrate,  with  good  and 
sufficient  security,  to  be  approved  by  the  mt^istrate,  in  such  amount  as  he 
shall  deem  reasonable,  conditioned  for  the  appearance  of  such  person  before 
such  magistrate,  at  a  place  and  day  and  hour  in  said  recognizance  specified," 
etc.  l^y  section  299  it  is  provided  that  "if  any  person  recognized  agreeably 
to  the  last  preceding  section  shall  fail  to  appear  at  the  time  appointed,  or 
shall  otherwise  fail  to  comply  with  the  conditions  of  the  recognizance,  the 
magistrate  shall  declare  the  same  forfeited,  and  transmit  a  transcript  of  his 
proceedings,  together  with  the  recognizance,  to  the  clerk  of  the  proper  court, " 
etc.  Another  fundamental  rule  for  the  construction  of  statutes  may  be  here 
invoked,  and  that  is,  in  such  construction  all  words  and  phrases  should  be 
given  some  use  and  meaning,  if  possible,  consistent  with  the  purposes  of  the 
act.  This  t)eing  true,  we  might  well  pause  here  and  ask,  what  meaning  can 
be  given  to  the  words  "together  with  the  recognizances"  in  the  foregoing 
section,  if  the  recognizance  must  be  entered  upon  the  docket  of  the  justice?  If 
it  is  entered  upon  the  ducket,  it  would  be  included  in  the  transcript  sent  to 
the  clerk,  and  there  would  be  no  recognizance  to  send  along.  Section  303 
provides  if  the  magistrate  finds  that  "an  offense  has  been  committed,  and 
there  is  probable  cause  to  believe  the  prisoner  guilty,  the  magistrate  shall  bind 
by  recognizance  such  witnesses  against  the  prisoner  as  he  shall  deem  neces- 
sary, to  appearand  testify  before  the  court  having  cognizance"  of  the  case. 
Section  307  provides  that  "if  an  offense  for  which  the  prisoner  is  held  to  an- 
swer be  bailable,  and  the  prisoner  offer  sufiicient  bail,  a  recognizance  shall  be 
taken  for  his  appearance  to  answer  the  charge  before  the  court  in  which  the 
same  is  cognizable,"  etc.  Section  306  is  as  follows:  "It  shall  be  the  duty  of 
every  magistrate  in  criminal  proceedings  to  keep  a  docket  thereof  as  in  civil 
eases.  All  recognizances  taken  under  this  title,  together  with  a  transcript 
of  the  proceedings,  where  the  defendant  is  held  to  answer,  shall  be  certified 
and  returned  forthwith  to  the  clerk  of  the  court  at  which  the  prisoner  is  to 
appear.  The  transcript  shall  contain  an  accurate  bill  of  all  the  costs  that  have 
accrued,  and  the  items  composing  the  same." 

This  section  is  directly  applicable  to  the  case  at  bar.  By  it  we  find  not  only 
that  recognizances  are  not  required  to  be  written  in  the  docket,  but  it  is  fairly 
implied  that  they  shall  not  be.  "All  recognizances  taken  under  this  title,  to- 
gether with  transcript  of  the  proceedings,  [which  evidently  means  a  tran- 
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script  of  the  docket,]  ♦  ♦  *  shall  be  certified  and  returned, "  etc.  Noth- 
ing can  be  plainer  than  that  the  transcript  and  the  recognizance  are  contem- 
plated here,  as  in  section  299  above  referred  to,  as  separate  and  distinct  in- 
struments. As  the  word  ** recognizance,"  as  used  in  the  Criminal  Code,  must 
have  substantially  the  same  meaning  wherever  used,  some  additional  light 
may  be  had  by  reference  to  its  use  in  other  parts  of  the  Code.  Section  '62^ 
provides  for  appeals  to  be  taken  by  a  defendant  from  a  judgment  of  conviction 
rendered  by  a  magistrate.  In  this  section  the  following  occurs :  "No  appeal  shall 
be  granted,  or  proceedings  stayed,  unless  the  appellant  shall,  within  twenty- 
four  hours  after  the  rendition  of  such  judgment,  enter  into  a  recognizance  to 
the  people  of  the  state  of  Nebraska  in  a  sum  not  less  than  one  hundred  dol- 
lars, and  with  sureties  to  be  fixed  and  approved  by  the  magistrate  before  whom 
said  proceedings  were  had,  conditioned  for  his  appearance  at  the  district  court 
of  the  county,  at  the  next  term  thereof,  to  answer  the  complaint  against  him. 
The  magistrate  from  whose  judgment  the  appeal  is  taken  shall  make  return 
of  the  proceedings  hadP  before  him,  and  shall  certify  the  complaint  and  war- 
rant, together  with  all  recognisances,  to  the  said  district  court,  on  or  before 
the  first  day  of  the  next  term  thereof,"  etc.  This  section,  like  those  hereto- 
fore examined,  clearly  implies  a  recognizance,  separate  and  distinct  from  the 
transcript  of  the  proceedings  as  shown  by  the  docket.  Section  383,  which 
provides  for  the  filing  and  record  of  recognizances,  is  as  follows:  "Whenever 
a  transcript  or  recognizance  shall  be  returned  to  the  clerk,  it  shall  be  his  duty 
to  enter  the  same  upon  the  appearance  docket  of  the  court,  together  with  the 
date  of  the  filing  of  the  transcript  and  recognizance,  the  date  and  amount  of 
the  recognizance,  the  names  of  the  sureties,  and  the  costs,  whereupon  the 
same  shall  be  considered  as  of  record  in  such  court,  and  proceeded  on  by  pro- 
cess issuing  out  of  said  court  in  the  same  manner  as  if  such  recognizance  had 
been  entered  into  before  such  court;  and  when  any  court  having  cognizance 
of  a  crime  shall  take  a  recognizance,  it  shall  be  a  sufficient  record  thereof  on 
the  journal  of  such  court  to  enter  upon  the  journal  the  title  of  the  cause,  the 
crime  charged,  the  name  of  the  party,  and  his  sureties  thereto,  the  amount 
of  such  recognizance,  and  the  time  therein  required  for  the  appearance  of  the 
accused,  and  the  same  shall  be  considered  as  of  record  in  such  court ;  but  in  mak- 
ing up  the  complete  record,  in  any  case  where  one  is  required  to  be  made,  all 
recognizances,  whether  returned  to  or  taken  in  such  court,  shall  be  recorded 
in  full,  if  required  by  the  prosecuting  attorney  or  the  accused." 

We  have  copied  this  section  at  length  for  two  purposes,  one  of  which  we 
will  notice  hereafter.  The  other  is  to  show  that  here,  as  elsewhere,  tlie  law- 
maker has  kept  up  the  distinction  between  the  transcript  and  tlie  recognizance. 
We  find  no  warrant  anywhere  for  saying  that  the  recognizance,  when  taken 
by  a  justice  of  the  peace,  must  be  entered  on  his  docket. 

The  recognizance  in  this  case  complies  with  the  requirements  of  the  com- 
mon law,  without  reference  to  our  statutes.  Suppose  no  signatures  were  ap- 
pended to  it,  we  have  every  element  of  the  common-law  recognizance.  It  has 
been  held  by  this  court  that  the  signatures  of  the  parties  acknowledging  it 
cannot  affect  its  validity.  Irwin  v.  State,  10  Neb.  329;  S.  C.  6  N.  W.  Rep. 
370.  We  then  have  the'certificate  of  the  magistrate  that  the  pjirties  to  it  per- 
sonally appeared  before  him,  and  severally  acknowledged  themselves  to  owe  the 
state  of  Nebraska  the  sum  specified,  to  be  levied  of  their  goods,  chattels,  lands, 
and  tenements  if  default  be  made  in  the  conditions  namwl.  By  some  writers 
it  is  said  tliat  a  recognizance  differs  from  a  bond  in  this:  that  while  the  latter, 
which  is  attested  by  the  signature  and  seal  of  the  obligors,  creates  a  fresh  or 
new  obligation,  the  former  is  an  acknowledgment  on  record  of  an  already  pre- 
existing debt.  This  formality  is  observed  in  the  recognizance  in  the  cjise  at  bar. 
They  acknowledge  that  they  owe,  etc.;  thereby  acknowledging  a  pre-existing 
debt.  The  instrument  possesses  all  the  requirements  of  the  oldest  and  most 
technical  common-law  recognizance,  providing  it  is  found  to  be  an  obligation 
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of  record.  Upon  this  branch  of  the  case  it  becomes  material  to  inquire  what 
is  meant  by  the  words  "of  record."  We  think  this  phrase  had  its  origin  in 
the  customs  of  times  somewhat  ancient,  when  such  recognizances  were  taken 
in  what  were  termed  courts  of  record, — that  is,  having  aseal, — and  tliatsuch 
recognizances  being  entered  and  recorded  in  these  courts,  they  were  said  to  be 
obligations  of  record;  but  it  has  been  so  moditied  and  changed  by  statutes  as 
to  allow  inferior  tribunals  to  take  recognizances,  not  as  courts  of  record,  but 
as  magistrates,  and  when  so  taken  and  certified  to  the  clerk  of  a  court  of  rec- 
ord, and  by  him  recorded,  they  become  "of  record"  in  this  technical  sense,  and 
that  is  one  of  the  purposes  of  section  383  of  the  Criminal  Code,  above  quoted: 
"whereupon  the  same  shall  be  considered  as  of  record  in  such  court."  This 
language  is  twice  used  in  the  section,  evidently  fur  the  purpose  of  showing 
that  where  the  recognizances  were  filed,  recorded,  etc.,  as  required,  they  should 
be  "of  record,"  within  the  definitions  above  referred  to. 

Again,  no  objection  is  made  to  the  form  of  this  recognizance.  It  sufficiently 
appears  "at  what  court  the  party  *  •  *  was  boundTo  appear,  and  the  court 
or  officer  before  whom  it  was  taken  was  authorized  bylaw  to  require  and  take 
such  recognizances."  This  by  section  388  of  the  Criminal  Code  is  all  that  is 
required,  and  it  should  be  sufficient. 

In  People  v.  Kane,  4  Denio,  535,  Beardsley,  J.,  in  writing  the  opinion, 
says:  "The definition  of  a  recognizance  would  seem  to  import  that  it  isneces- 
arily  a  record  as  soon  as  entered  into;  but,  strictly  speaking,  this  is  incorrect, 
for  a  recognizance  is  not  a  record  until  duly  enrolled  and  filed.  This  rule  is 
universal,  for  no  proceeding  can  be  regarded  as  matter  of  record  before  it  has 
been  enrolled  and  filed  in  a  court  of  record."  Again  he  says:  "And  the  same 
principle  applies  to  recognizances  taken  by  a  court  or  magistrate  for  the  appear- 
ance of  a  party  charged  with  a  criminal  offense:  the  recognizance,  although 
complete,  is  not  in  strictness  a  record  until  made  out  in  form  and  filed  in  a 
court  of  record."  In  People  v.  Van  Sps,  4  Wend,  393,  the  action  was  upon 
a  recognizance  taken  before  the  first  judge  of  the  common  pleas  court  for  the 
appearance  of  the  recognizor  at  the  next  court  of  oyer  and  terminer.  In  dis- 
cussing the  subject  of  recognizances.  Judge  Sutherland,  in  writing  the 
opinion  of  the  court,  said:  "It  does  not,  strictly  speaking,  become  a  recogni- 
zance or  a  debt  of  record  until  it  is  filed  or  recorded  in  the  court  in  which  it 
is  returnable. "  See.  also,  State  v.  Walker,  56  N.  H.  176.  The  case  of  Feople 
v.  Huygins,  10  Wend.  464,  was  an  action  upon  a  recognizance  taken  before 
two  justices  of  the  peace  for  the  appearance  of  the  recognizor  at  the  next  court 
of  general  sessions  of  the  county.  Judge  Sutherland,  in  writing  tSie  opinion, 
says:  "It  is  undoubtedly  necessary  that  it  should  appear  that  the  recogn  izance 
was  filed  in  or  made  a  record  of  the  court  in  which  it  is  returnable. "  The  case  of 
Bridge  v.  Ford,  4  Mass.  641,  was  an  action  on  a  recognizance  taken  before  a 
justice  of  the  peace,  conditioned  for  the  prosecution  of  an  appeal  to  the  court 
of  common  pleas.  Chief  Justice  Parsons,  in  writing  the  opinion,  says:  "  The 
recognizance  does  not  appear  to  have  been  delivered  to  and  entered  of  record 
in  the  common  pleas.  Debt,  as  well  as  scire  faaias,  will  lie  on  a  recognizance 
to  a  i>arty;  but  this  recognizance  must  be  matter  of  record,  and  in  debt  upon 
it  the  defendant  may  plead  nul  tiet  record.  Whenever,  therefore,  a  justice 
recognizes  a  party  to  appear  at  any  court  of  record,  it  is  his  duty  to  transmit 
the  recognizance  to  that  court,  that  it  may  be  entered  of  record."  State  v. 
Smith,  2  Greenl.  62,  was  s^scire  facias  upon  a  recognizance  entered  into  before 
a  justice  of  the  peace  for  the  appearance  of  the  recognizor  at  the  court  of  com- 
mon pleas.  It  was  held  that  it  must  appear  that  the  recognizance  had  been 
legally  taken,  and  "returned  to  the  court  where  the  party  recognizing  is 
bound  to  appear,  and  such  proceedings  of  that  court  as  form  the  basis  of  the 
suit."  Com.  v.  Emery,  2  Bin.  431,  was  an  action  upon  a  recognizance  taken 
before  an  alderman  of  Philadelpliia,  upon  a  separate  piece  of  paper  in  the 
following  form : 
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Commonwealth  ^     Sur  charge,  founded  on  oath  of  George  Beinholdt,  that 
V.  i  they  have  entered  into  a  conspiracy  with  an  intention  of 

Stephen  Austin  [extorting  money  from  him,  etc. 
d:  Eliza  Bums.  J 

Stephen  Austin  ]      On  condition  that  Stephen  Austin  be  and  appear  at  the 

in  2000  drs.         [next  mayor^s  court  to  answer. 

Samuel  Emery    [         [Signed.!  S.  Austin. 

in  2000  drs.         J      3  Nov,  1B07.  Samuel  Emery. 

This  was  introduced  in  evidence  upon  the  trial,  and  objected  to  for  the 
reason  that  **it  was  not  a  recognizance,  but  only  a  loose  note  by  which  it  did 
not  appear  that  the  defendant  was  bound  to  the  commonwealth,  or  bound  at 
all,  and  that  it  was  not  signed  by  the  alderman."  Chief  Justice  Tilghmak, 
in  writing  the  opinion,  said:  *'I  should  not  be  for  confirming  any  illegal 
practice  of  justices  of  the  peace,  or  any  practice  not  expressly  sanctioned  by 
law,  which  might  be  attended  with  dangerous  consequences;  but  I  see  noth- 
ing illegal  or  dangerous  in  their  practice  of  taking  and  certifying  recogni- 
zances by  short  minutes,  or  in  permitting  those  minutes  to  be  given  in  evi- 
dence to  juries  as  often  as  questions  arise  on  the  recognizances.  Whether 
they  contain  sufficient  substance  will  always  be  open  to  inquiry.  *  *  *  i 
think  the  papers  offered  in  evidence  did  substantially  support  the  issue  joined 
on  the  part  of  the  commonwealth, "  etc.  This  minute,  it  will  be  observed,  was 
taken  upon  a  separate  piece  of  paper,  signed  by  the  recognizor,  certified  and 
returned  to  the  court  of  record  as  in  the  case  at  bar.  Lawton  v.  State^  5  Tex. 
270,  was  an  action  upon  a  bond  taken  as  a  recognizance.  As  it  was  made 
payable  to  the  governor  of  the  state  instead  of  to  the  state  it  was  held  void 
for  that  reason ;  but  it  was  decided  that  "a  bond  taken  by  an  officer  of  court  by 
authority  of  law,  and  required  to  be  returned  into  court,  when  so  returned  and 
placed  upon  the  files  of  the  court  is  an  obligation  of  record.  *  *  *  It  is  in 
effect  a  recognizance,  and  will  support  the  scire  facias, "  It  is  said  in  the  opin- 
ion by  Judge  Wheeler  that  "it  has  the  force  and  effect  of  an  obligation  en- 
tered into  before  a  court  of  record."  Kearns  v.  State,  3  Blackf.  334,  was  an 
action  upon  a  recognizance  taken  by  the  sheriff.  It  was  signed  by  the  conusor 
and  his  surety.  On  the  trial  it  was  contended,  as  in  this  case,  that  the  obli- 
gation was  a  penal  bond,  and  not  a  recognizance.  Judge  Blackford,  in  the 
opinion,  says:  "The  obligation  before  us  is  in  a  certain  penal  sum,  conditioned 
for  Kearns'  appearance  at  court.  The  only  objection  against  its  being  a  recog- 
nizance is  that  it  is  signed  and  sealed  by  the  party.  We  do  not  conceive  that 
the'signature  and  seal  can  of  themselves  prevent  this  instrument  from  being 
considered  h  recognizance.  To  determi  ne  its  character  we  have  only  to  inquire 
whether  it  has  been  duly  acknowledged  before  the  proper  officer.  The  sheriff, 
who  was  authorized  to  take  the  recognizance,  certifies  on  the  face  of  the  obli- 
gation that  it  was  signed  and  sealed  in  his  presence  and  approved  of  by  him. 
This  certificate  settles  the  question.  The  obligation  was  duly  acknowledged 
before  the  proper  officer,  and  it  cannot  be  a  substantial  objection  to  its  char- 
acter as  a  recognizance  that  the  acknowledgment  was  made  under  the  hand 
and  seal  of  the  party  instead  of  being  only  verbally  made.  The  instrument 
is,  in  substance,  a  valid  recognizance."  Vierling  v.  State,  33  Ind.  218,  was 
where  a  defendant,  who  had  been  convicted  of  a  misdemeanor  before  a  justice 
of  the  peace,  appealed  from  the  judgment  of  conviction  to  the  common  pleas 
court.  Instead  of  entering  into  a  recognizance  in  form  as  required  by  the 
statutes  of  the  state  he  gave  an  appeal  bond.  In  the  common  pleas  court,  the 
prosecution  for  that  reason  moved  to  strike  the  case  from  the  docket.  The 
motion  was  sustiined  and  the  defendant  appealed  to  tlie  supreme  court.  It 
was  held  that  the  bond  was  a  substantial  compliance  with  the  law,  and  that 
the  common  pleas  court  erred  in  striking  the  case  from  the  docket.  State  v. 
Crippen,  1  Ohio  St.  399,  cited  by  plaintiff  in  error,  was  a  case  where  the  clerk 
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of  the  common  pleas  court,  instead  of  taking  a  recognizance  as  required  by 
law,  made  a  memorandum  upon  a  loose  sheet  of  paper,  as  follows: 


The  State 
of  Ohio 

V. 

Edwin  Harvey, 


Indictment  for  passing  counterfeit  coin.    Defendant's  re- 
cognizance in  $500,  with  Stephen  Crippen  and  Thomas  Har- 
vey,  his  sureties,  conditioned  for  appearance  of  defendant 
^at  the  next  term  of  this  court  to  answer  the  above  indict- 
ment.   Done  in  open  court,  September  20,  1850. 

G.  S.  ToMBLiNG,  Deputy-clerk. 


This  was  held  not  to  be  a  recognizance  either  in  form  or  in  substance,  and 
we  think  correctly.  Chief  Justice  Baktley,  in  writing  the  opinion  of  the 
court,  says:  "To  be  a  recognizance  it  is  essential,  not  only  that  the  instru- 
ment be  in  writing,  but  also  that  it  be  a  matter  of  record.  If  not  actually  en- 
tered upon  the  journals  or  record-books  it  must  be  upon  the  files  of  the  court. 
*  *  *  What  does  the  writing  offered  in  evidence  on  behalf  of  the  plaintiff 
Id  this  case  as  a  recognizance  amount  to?  It  is  a  brief  memorandum  of  the 
clerk  relating  to  the  subject-matter  of  a  recognizance.  It  contains  neither  the 
form  nor  the  substance  of  a  recognizance  in  itself.  Neither  the  name  of  the 
cognizee,  nor  any  acknowledgment  of  any  obligation,  pi-omise,  or  undertaking 
on  the  part  of  the  cognizors  is  set  out.  Upon  the  principle,  therefore,  that  a 
recognizance  must  contain,  and  express  in  the  body  of  it,  the  material  parts 
of  the  obligation  and  the  condition,  this  paper  can  have  no  validity  as  a  re- 
cognizance." In  State  v.  Daily,  14  Ohio,  91,  the  only  questions  involved  were 
as  Co  the  effect  of  certain  pleas  presented  by  the  defendants  in  an  action  on  a 
recognizance  taken  by  a  justice  of  tlie  peace  for  the  appearance  of  the  defend- 
ant at  the  common  pleas  court.  The  only  question  discussed  which  we  think 
could  have  had  any  bearing  upon  this  case  is  as  to  the  conclusiveness  of  the 
recognizance.  Chief  Justice  Wood,  in  writing  the  opinion  of  the  court,  uses 
the  following  language:  "If  it  be  said  the  recognizance  is  the  ministerial 
act  of  the  justice  only  and  not  a  record,  the  answer  is,  the  statute  requires  it 
to  be  returned  to  the  court  of  common  pleas,  a  memorandum  of  it  made, 
io  be  considered  as  of  record  in  that  court  and  sued  by  process  out  of  that 
court  in  the  same  manner  as  if  taken  then,  and  it  therefore  becomes  a  record 
in  that  court."  (The  italics  are  his.)  In  this  action  it  might  be  proper  to 
notice  that  the  forms  and  precedents  for  recognizances  given  by  Judge  Swan 
in  his  excellent  treatise  on  Practice  in  Justices'  Courts  in  Ohio,  on  page  882 
et  seq,f  clearly  contemplate  that  it  shall  be  substantially  as  the  one  in  this 
case,  (except  the  signatures,)  and  there  is  no  hint  anywhere  that  it  should  be 
entered  in  the  docket  of  the  justice.  Upon  the  contrary,  the  form  of  the 
(locket  entry  given  page  885  shows  very  clearly  that  he  understood  it  to  be 
unnecessary;  the  recital  simply  being:  "I  therefore  order  him  to  enter  into 

recognizance  in  the  sum dollars  for  his  appearance  at  court,  which  w^is 

done,"  etc.  We  therefore  conclude  that  the  Ohio  case  cited  does  not  support 
the  conclusion  of  plaintiff  in  error,  but  in  the  main  supports  the  views  here 
expressed. 

As  giving  some  information  as  to  the  practice  in  Ohio  of  justices  of  the 
peace,  we  observe  in  Wilson's  Ohio  Criminal  Law,  at  page  326,  the  form  to  be 
adopted  where  a  recognizance  to  appear  on  a  day  to  which  the  examination 
is  adjourned  is  forfeited :  "The  same  to  be  written  on  the  bjick  of  the  recog- 
nizance, and  a  minute  made  of  it  upon  the  docket."  The  Ohio  Cnminal  Code 
being  similar  to  ours,  this  may  be  considered  as  indicating  the  practice  in 
that  state. 

We  therefore  conclude  that  the  recognizance  decl are*  1  on  in  this  case  is  such 
an  one  as  is  contemplated  by  the  Criminal  Code  of  Xebraskji,  and  that  it  is  a 
valid  recognizance.  It  follows,  therefore,  that  the  court  did  not  err  in  over- 
ruling the  objection  to  the  admission  of  the  recognizance  in  evidence. 
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.  It  is  next  insisted  that  the  surety  was  exonerated  by  operation  of  law  by 
the  imprisonment  of  Greek  on  a  charge  of  felony  in  the  state  of  Arkansas. 
The  answer  alleges,  and  the  proof  tends  to  show,  that  after  the  execution  of  the 
recognizance,  Greek  went  to  the  state  of  Arkansas,  was  there  arrested  upon  a 
charge  similar  to  the  one  for  the  commission  of  which  he  was  arrested  in  this 
state,  and  upon  trial  was  convicted,  and  sentenced  to  the  penitentiary ;  he  be- 
ing under  arrest  at  the  time  of  the  forfeiture  of  the  recognizance  mentioned 
in  the  petition  of  the  defendant  in  error.  If  the  fact  is  as  alleged  and  claimed 
by  plaintiff  in  error,  it  is  clear  that  the  commission  of  the  crime  for  which 
he  was  arrested  in  Arkansas  was  subsequent  to  the  execution  of  the  recogni- 
zance, and  was,  of  course,  the  voluntary  act  of  the  accused. 

It  is  not  deemed  necessary  to  enter  into  a  discussion  of  the  cases  cited  by 
plaintiff  in  error,  by  which,  under  certain  instances,  it  has  been  held  that  the 
sureties  were  discharged.  It  is  sufficient  to  say  that  it  is  no  bar  to  a  prosecu- 
tion of  this  kind,  and  it  cannot  be  pleaded  as  a  defense,  that  a  person  charged 
voluntarily  left  the  state,  violated  the  laws  of  the  state  to  which  he  went, 
and  for  such  violation  was  imprisoned.  State  v.  Scott,  20  Iowa,  63;  Har- 
rington V.  Dennie,  13  Mass.  92;  Taylor  v.  Taintor,  16  Wall.  366. 

It  is  insisted  that  the  complaint  upon  which  the  warrant  was  issued  under 
which  Greek  was  arrested,  was  defective  and  charged  no  offense;  and  that 
the  order  of  the  justice  of  the  peace  holding  Greek  for  his  appearance  at  the 
next  term  of  court  did  not  comply  with  the  statutes;  he  failing  to  find  that 
there  was  probable  cause  for  believing  Greek  guilty  of  the  crime  charged. 
As  to  the  first  question,  although  the  complaint  was  informal  and  inartisti- 
cally  drawn,  yet  it  sufficiently  charges  the  commission  of  an  offense.  But 
whether  it  does  or  not  cannot  be  inquired  into  in  this  proceeding.  In  U.  S. 
V.  Evans,  2  Fed.  Bep.  147,  it  was  held  that  a  fatal  defect  of  an  indictment 
was  no  defense  to  an  action  upon  a  recognizance  given  to  answer  a  charge. 
The  court  says:  "He  was  boupd  to  appear  to  answer  the  charge,  whether  upon 
this  indictment  or  some  other  indictment  or  information  to  be  preferred 
against  him.  His  appearance  at  court  was  the  thing  to  be  secured,  and  the 
further  condition  was  that  he  should  continue  in  attendance  until  discharged 
by  the  court.  He  cannot  abscond,  forfeit  his  bond,  and  on  the  scire  fatiait 
try  collaterally  the  merits  of  the  case  upon  the  sufficiency  of  the  indictment 
or  other  matter  of  defense.  The  defendant  and  his  sureties  would  by  sucb 
practice  be  allowed  to  judge  of  the  propriety  and  utility  of  his  appearance, 
which  cannot  be  permitted. "  The  same  may  be  said  as  to  the  second  proposi- 
tion. By  reference  to  the  transcript  of  the  justice  introduced  in  evidence  we 
find,  after  the  introduction  of  the  testimony,  the  following  recital:  "On  con- 
sideration whereof  I  find  that  there  is  probable  cause  to  believe  that  Adam 
Ingram  committed  the  offense  charged  in  the  complaint,  and  that  William 
Greek  was  knowing  to  the  fact,  or  partially  implicated  therein.  Adam  In- 
gram is  therefore  required  by  me  to  enter  into  recognizance  of  good  and  suf- 
ficient surety  in  the  sum  of  $500,  and  William  Greek  in  the  sum  of  $250,  for 
their  appearance  before  the  district  court  of  Cass  county,  on  the  first  day  of 
the  next  term  thereof,  to  answer  said  complaint.  Whereupon  Adam  Ingram 
entered  into  a  recognizance  of  $500,  with  James  Ingram  as  surety,  who  is  ap- 
proved by  me,  and  William  Greek  entered  into  recognizance  of  $250.  with 
John  King  as  surety,  who  is  approved  by  me  upon  his  oath  thereto  as  to  his 
property  liability."  This  is  sufficient  when  collaterally  assailed.  It  follows 
that  the  decision  of  the  district  court  is  correct,  and  the  same  is  affirmed. 
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Jones  v.  State. 
Filed  November  10, 1885. 

1.  Criminal  Practice— Informations. 

The  act  "to  provide  for  prosecuting  offenses  on  information,  and  to  dispense  with 
the  calling  of  grand  juries  except  by  order  of  the  district  judges,"  whicn  took  ef- 
fect June  10, 1885,  applies  to  all  cases  where  grand  juries  were  required  alter  the  act 
took  effect. 

2.  Same— Grand  Jury— How  Required. 

The  proceeding  by  information  is  exclusive,  unless  the  jud^e,  in  a  written  order 
filed  with  the  clerk  of  the  court,  shall  require  a  grand  jury,  m  which  case  it  shall 
be  drawn  in  the  manner  provided  by  law 

3.  Same — Grand  Jury— Talesmen. 

The  authority  to  require  a  jury  to  be  summoned  from  the  by-standers  is  repealed 
by  implication. 

Error  from  Cuming  county. 

W.  F,  Bryant  and  E,  K,  Valentine^  for  plaintiff.  The  Attorney  General 
and  T.  M.  Finalise,  for  defendant. 

Maxwell,  J.  The  plaintiff  in  error  was  convicted  in  the  district  court  of 
Cuming  county  of  shooting  at  another  person  with  intent  to  kill,  and  was 
sentenced  to  imprisonment  in  the  penitentiary  for  eight  years.  He  now 
prosecutes  error  to  this  court.  It  appears  from  the  record  that  the  March 
term,  1885,  of  the  district  court  of  Cuming  county  was  adjourned  till  the 
twenty-third  of  June,  the  grand  jury  being  discharged;  that  on  the  twenty- 
third  of  June  last  an  order  was  entered  by  said  court  requiring  the  sheriff  to 
summon  a  grand  jury  from  the  by-standers.  The  sheriff  thereupon  summoned 
a  grand  jury  from  the  by-standers,  as  ordered,  and  such  jury  found  the  indict- 
ment against  the  plaintiff  in  error  upon  which  he  was  convicted.  His  attor- 
neys thereupon  filed  a  motion  to  quash  the  indictment  because  the  grand  jury 
had  not  been  legally  drawn;  which  motion  being  overruled,  a  plea  in  abate- 
ment upon  the  same  ground  was  interposed,  which  was  held  insufficient. 
There  are  other  questions  in  the  case,  but  in  the  view  we  take  of  the  indict- 
ment it  will  be  unnecessary  to  consider  them.  A^t  the  last  session  of  the  leg- 
islature an  act  was  passed  "to  provide  for  prosecuting  offenses  on  informa- 
tion, and  to  dispense  with  the  calling  of  grand  juries  except  by  order  of  the 
dfstrict  judges."  This  act  took  effect  on  the  tenth  day  of  June,  1885.  Sec- 
tion 7  provides  that  "grand  juries  shall  not  hereafter  be  drawn,  summoned, 
or  required  to  attend  at  the  sitting  of  any  court  within  this  state,  as  provided 
by  law,  unless  the  judge  shall  so  direct  by  writing,  under  his  hand  and  filed 
with  the  clerk  of  said  court."  At  the  same  session  of  the  legislature  sections 
660,  661,  and  662  of  the  C'Ode  were  amended  to  read  as  follows: 

"Sec.  660.  The  clerk  of  the  district  court  or  his  deputy,  and  the  sheriff  or 
his  deputy,  or,  if  there  be  no  sheriff  or  deputy-slieriff,  the  coroner  of  the  county, 
shall,  at  least  ten  days  before  the  first  day  of  the  session  of  the  district  court, 
meet  together  and  draw  by  lot  out  of  the  box, — a  receptacle  wherein  shall  be 
kept  the  tickets  mentioned  and  referred  to  in  section  (659)  six  hundred  and 
fifty-ni^e  of  said  title, — twenty-four  names,  and  the  persons  whose  names  are 
drawn  shall  be  the  petit  jurors.  And  when  a  grand  jury  is  ordered,  the  clerk 
or  deputy-clerk  and  sheriff  or  deputy-sheriff,  or  coroner  if  there  be  no  sheriff 
or  deputy-sheriff,  shall  then  draw  sixteen  (16)  additional  names,  and  the  per- 
sons whose  names  are  drawn  shall  be  the  grand  jury. 

"Sec.  661.  The  clerk  shall,  on  the  day  of  the  drawing  aforementioned,  is- 
sue an  order  to  the  sheriff,  deputy-sheriff,  or  coroner,  as  the  case  may  be,  com- 
manding him  to  summon  the  persons  whose  names  are  drawn  as  petit  jurors 
to  appear  before  the  district  court  at  or  before  the  hour  of  eleven  o* clock  on 
the  morning  of  the  first  day  of  the  term,  stating  in  the  order  the  day  of  the 
week  and  month,  and  the  place  of  the  sitting  of  the  court,  to  serve  as  petit  ju- 
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rors;  and  a  like  order  commanding  the  sheriff,  deputy  sheriff,  or  coroner  to 
summon  the  grand  jury  when  a  grand  jury  has  been  ordered  and  drawn. 

"Sec.  662.  The  sheriff,  deputy-sheriff,  or  coroner,  having  received  the  or- 
der, shall,  at  least  five  days  before  the  first  day  of  the  session  of  the  court,  make 
service  of  said  order  upon  each  person  whose  name  was  selected  and  drawn 
as  a  petit  juror,  by  reading  or  delivering  a  copy  of  the  same  to  the  person 
summoned,  or  by  leaving  a  copy  at  liis  residence,  except  tliat  the  copy  shall 
contain  only  the  name  of  the  person  served,  and  not  the  name  of  any  other 
petit  juror;  and  when  a  grand  jury  is  ordered  and  summ.oned,  service  of  said 
order  shall  be  made  on  each  person  in  the  same  manner  as  is  provided  for 
service  on  a  petit  juror  in  this  section." 

This  act  contained  an  emergency  clause,  and  took  effect  on  the  fifth  day  of 
March,  1885.  The  act  requiring  prosecutions  for  crime  to  be  instituted  by 
information  was  intended  to  supersede  prosecution  by  indictment.  It  is  a 
new  remedy,  requiring  the  accuser  and  the  accused  to  meet  face  to  face  when 
prosecutions  for  crime  are  instituted.  As.  with  the  exception  of  fugitives  from 
justice,  no  information  can  be  filed  until  there  has  been  a  preliminary  exam- 
ination before  a  justice  of  the  peace,  or  other  examining  magistrate  or  of- 
fice, it  will  thus  be  known,  in  advance  of  a  term  of  court,  which  persons 
are  charged  with  crime,  and  the  necessity,  if  any  exists,  for  calling  a  grand 
jury.  The  legislature  evidently  supposed  that,  ordinarily,  such  jury  would 
be  unnecessary,  and  the  power  to  call  a  grand  jury  was  reserved  to  the  judge 
to  be  exercised  by  him  only  when,  in  his  opinion,  the  demands  of  public  jus- 
tice required  it.  He  must  determine  the  necessity;  but  when,  in  his  opinion, 
a  jury  is  necessary,  the  statute  has  pointed  out  the  procedure  to  be  followed, 
viz.;  an  order  in  "writing  under  his  hand,  and  filed  witli  the  clerk  of  the 
court."  This  is  to  be  filed  with  the  clerk  "at  least  ten  days  before  the  first 
day  of  the  session  of  the  district  court,"  and  a  jury  will  then  be  drawn  from 
the  receptacle  in  which  the  names  of  60  persons,  selected  for  jurors  by  the 
county  board,  are  kept.  It  will  be  observed  that,  under  the  former  statute, 
the  names  of  grand  jurors  were  drawn  before  those  of  the  petit  jurors,  while 
under  our  present  law  the  names  of  petit  jurors  are  first  drawn.  This  court, 
from  its  earliest  organization,  has  required  grand  juries  to  be  drawn  in  the 
manner  provided  by  law.  Thus,  in  Burley  v.  State,  1  Xeb.  397,  it  is  said: 
"  The  grand  j  ury  must  be  selected  in  the  man  ner  prescribed  by  the  law.  There 
is  no  security  to  the  citizen  but  in  a  rigid  adherence  to  the  legislative  will  as 
expressed  in  the  statutes  made  for  our  guidance. "  This  case  wjis  cited  witJi 
approval  in  Prmit  v.  People,  5  Neb.  377;  McElmy  v.  State,  9  Xeb.  158;  S. 
C.  2  N.  W.  Rep.  378;  Clark  v.  Saline  Co.,  9  Xeb.  516;  S.  C.  4  X.  W.  Rep.  246; 
Priest  V.  State,  10  Xeb.  393;  S.  C.  6  X.  W.  Rep.  468;  and  was  followed  in  Bo- 
hanan  v.  State,  15  Xeb.  209,  S.  C.  18  X.  W.  Rep.  129,  and  some  other  cases 
without  being  cited,  and  is  the  settled  law  of  this  state. 

The  importance  of  securing  fair-minded,  impartial,  intelligent  men  for 
jurors,  who,  without  feeling  or  bias,  will  weigh  the  evidence,  and  be  gov- 
erned by  it  alone,  cannot  be  overestimated.  To  secure  such  jurors,  the  stat- 
ute requires  the  names  of  electors  to  be  selected  in  due  proportion  from  all 
parts  of  the  county.  Under  the  fonner  statute,  where,  after  a  gr^nd  jury 
was  discharged,  it  became  necessary  to  summon  another,  the  court  could  order 
it  summoned  from  the  by-standers.  This  power,  perhaps,  was  necessary  to 
prevent  a  failure  in  the  administration  of  the  law  in  some  cases,  but  under 
the  present  statute  this  power  is  unnecessary,  and  the  statute  is  repealed  by 
implication.  The  court  therefore  had  no  power  to  order  a  grand  jury  sum- 
moned from  the  by-standers,  and,  as  proper  objections  were  made  to  the  jury 
by  a  plea  in  abatement,  the  jury  should  have  been  discharged.  The  indict- 
ment therefore  is  invalid,  and  must  be  quashed.  The  judgment  of  the  district 
court  is  reversed,  the  indictment  quashed,  and  the  plaintiff  in  error  remanded 
to  the  proper  authorities  of  Cuming  county,  to  be  dealt  with  according  to  law. 
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Osgood  u.  State. 

Filed  December  1, 1885. 

1.  Cbiminal  Law— Appeal— Bbcobd — Objections  to  Jubors— Presumption. 

In  the  absence  of  a  showing  to  the  contrary,  it  will  be  presumed  that  the  Jarois 
were  regularly  drawn  and  summoned. 

2.  Rape— What  Constitdtes. 

An  instruction  to  the  jury  that  to  constitute  rape  the  use  of  force  was  essential  in 
the  commission  of  the  crime ;  that  the  act  of  connection  must  be  forcibly  com- 
mitted without  the  consent  and  against  the  will  of  the  female;  and  that  to  render 
the  crime  complete  there  must  be  a  penetration  of  the  female  organ  by  the  whole 
organ  of  the  male, — correctly  states  the  elements  of  the  crime. 
8.  Same— Instkuction  as  to  Evidence. 

Where  the  jury  are  instructed  to  carefully  scrutinize  all  the  testimony,  taking 
into  consideration  the  relation  of  the  parties^  the  age  of  the  prosecuting  witness,  all 
the  circumstances  as  detailed  by  her  attending  the  commission  of  the  offense,  the 
denial  of  her  statements  by  the  defendant,  and  that,  after  weighing  all  the  evidence 
in  the  case,  the^r  must  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  defend- 
ant or  acquit  him.  such  instruction  cannot  be  objected  to  as  misleading  or  invad- 
ing the  province  of  the  jury. 
4.  Same — Reading  Information  to  Jury. 

It  is  not  necessary  to  read  the  information  to  the  jury  when  the  defendant  has 
been  properly  arraigned,  and  has  pleaded  to  the  information,  and  the  jury  have 
been  fully  instructed  as  to  the  nature  (^  the  crime  with  which  he  is  charged. 

Error  to  circuit  court,  Polk  county. 

C  D.  Smith  and  W,  B.  Ladd,  for  plaintiff  in  error.  A,  W,  Chynotoeth,  Asst. 
Atty.  Gen.,  for  the  State. 

Cole,  C.  J.  Though  that  ground  is  not  assigned  in  the  motion  for  a  new 
trial,  that  the  evidence  is  insufficient  to  sustain  the  conviction,  yet  this  point 
is  strongly  relied  on  in  the  argument  of  counsel  for  the  defendant  below. 
But  if  the  point  had  been  formally  made  and  considered  by  the  trial  court,  it 
could  not  have  prevailed,  in  view  of  the  evidence  set  forth  in  tl^e  bill  of  ex- 
ceptions. The  direct  and  positive  testimony  of  the  complaining  witness,  if 
believed  by  the  jury,  is  amply  sufficient  to  support  the  verdict.  The  jury 
must  have  believed  her  testimony  to  have  found  as  they  did.  And  whatever 
may  be  said  against  the  credibility  of  her  statements  as  to  the  time  and  place 
the  crime  charged  in  the  information  was  committed,  we  cannot  say  that 
these  statements  are  so  improbable  as  to  be  unworthy  of  credit.  It  is  true, 
the  crime  is  a  very  grave  one,  especially  considering  the  relation  of  the  par- 
ties and  the  age  of  the  complaining  witness.  But  the  jury  must  have  given 
credit  to  her  statements,  and  considered  them  sufficient  to  establisli  the  truth 
of  the  charge;  so  that  the  objection  that  the  verdict  is  unsupported  by  evi- 
dence would  fail,  even  if  properly  raised  upon  the  record. 

The  first  ground  assigned  for  a  new  trial  is  that  the  jury  was  not  regularly 
drawn  and  summoned.  We  are  not  clear  as  to  what  irregularity  is  relied  on 
in  support  of  this  objection,  but  infer  that  counsel  suppose  the  trial  was  at  a 
special  term  ordered  by  the  circuit  judge  pursuant  to  section  2426,  Rev.  St. 
But  this  was  not  the  case.  The  defendant  was  tried  at  the  regular  term  of 
the  circuit  court  for  Polk  county,  in  December,  1882,  (see  chapter  90,  Laws 
1882,)  and  we  must  presume,  in  the  absence  of  all  sliowing  to  the  contrary,  that 
tlie  jurors  were  regularly  drawn  and  summoned  for  that  term.  Certainly,  if 
any  ground  for  a  challenge  to  the  panel  existed,  it  should  be  made  to  appear 
aflirmatively  upon  the  record.  We  cannot  presume  that  the  jurors  were  i  regu- 
larly summonetl,  or  that  they  were  not  qualified  jurors.  The  next  ground  re- 
lied on  in  the  motion  for  a  new  trial  is  error  in  the  instructions  of  the  court. 
v.25N.w.,no.6— 34  r^^^M^ 
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Here  we  are  left  in  the  dark  as  to  what  particular  parts  of  the  charge  are  deemed 
erroneous  or  prejudicial  to  the  defendant.  True,  there  are  three  portions  of 
the  cliarge  included  in  brackets  in  red  ink  which  may  have  been  excepted  to 
on  the  trial,  though  there  is  nothing  to  show  that  such  was  the  fact.  But 
these  parts  of  the  charge  are  so  obviously  correct  that  we  shall  not  comment 
on  or  even  quote  them.  The  charge  is  quite  lengthy,  and  is  mainly  devoted 
to  an  exposition  of  the  law  of  rape,  with  some  remarks  upon  the  testimony. 
The  learned  circuit  judge  defined  the  offense  of  rape,  and  stated  what  were 
the  essential  elements  of  the  crime.  He  said,  in  substance,  that  to  constitute 
rape  the  use  of  force  was  essential  in  the  commission  of  the  crime,  and  that 
the  act  of  connection  must  be  forcibly  committed  without  the  consent  and 
against  the  will  of  the  femaie.  He  then  dwelt  upon  what  amounted  to  a 
sutncient  carnal  knowledge  of  the  female  to  render  the  crime  complete,  saying 
there  must  be  a  penetration  of  the  female  organ  by  the  whole  organ  of  the 
male. 

It  seems  to  us  that  the  law  was  correctly  given.  There  is  no  foundation 
for  the  suggestion  that  the  trial  judge  exhibited  any  bias  against  the  defend- 
ant in  the  charge,  or  that  he  encroached  upon  the  province  of  the  jury  in  his 
remarks  upon  the  testimony.  All  questions  of  fact  were  fairly  submitted  un- 
der a  charge  which  was  very  well  guarded  to  protect  all  the  rights  of  the  de- 
fendant. The  jury  were,  in  effect,  told  that  they  must  carefully  scrutinize 
all  the  testimony;  take  into  consideration  the  relation  of  the  parties;  the  age 
of  the  prosecuting  witness;  all  the  circumstances  as  detailed  by  her  attending 
the  commission  of  the  offense;  the  denial  of  her  statements  by  the  defendant; 
and,  after  weighing  all  the  evidence  in  the  case,  they  must  be  satisfied  beyond 
a  reasonable  doubt  of  the  guilt  of  the^efendant,  otherwise  he  was  entitled 
to  an  acquittal  at  their  hands.  We  do  not  think  that  the  jury  could  have 
been  in  any  way  mislead  by  the  charge.  The  information  contains  two  counts : 
one  tor  the  crime  of  rape;  the  other  for  an  assault  with  intent  to  commit  that 
crime.  The  jury,  however,  were  directed  to  state  in  their  verdict  under 
which  count  they  convicted,  if  they  should  find  the  defendant  guilty  of  either 
offense  charged.  The  defendant  was  convicted  under  the  first  count.  The 
last  and  only  remaining  ground  for  a  new  trial  is  that  the  contents  of  the 
information  were  not  read  to  the  jury  before  they  returned  with  their  verdict. 
This  was  unnecessary.  The  record  shows  that  the  defendant  was  properly 
arraigned,  and  pleaded  to  the  information;  and  the  jury  were  fully  instructed 
as  to  the  nature  of  the  crime  with  which  he  was  charged. 

After  an  examination  we  find  nothing  in  the  record  which  should  reverse 
the  judgment.    It  is  therefore  affirmed. 


Hansen  v.  Boteb  and  others. 

Filed  December  1,  1885. 

Statute  op  Frauds— Sale— Delivery— Part  Payment. 

An  executory  parol  contract  for  the  sale  and  delivery  of  a  quantity  of  logs  valued 
at  $100,  no  part  of  which  had  been  delivered,  and  no  part  of  the  purchase  price 
for  which  had  been  paid,  held  void  within  the  statute  of  frauds ;  following  PUke  v. 
Vaughn,  39  Wis.  499.  and  distinguishing  Marrow  v.  Reed,  30  Wis.  81,  and  Baiei  v.  C7ict«- 
bro,  32  Wis.  597,  and  38  Wis.  636. 

Appeal  from  circuit  court,  Marathon  county. 

R,  B.  Salter,  for  respondent,  George  M.  Hansen.  G.  /.  Follett  and  8ilf>er' 
thorn.  Hurley  &  Ryan,  for  appellants,  L.  R.  Roter  and  others. 

Cole,  C.  J.  The  basis  of  this  action  is  a  parol  executory  contract  for  the 
sale  and  delivery  of  a  quantity  of  logs.  The  amount  claimed  to  be  due  on 
the  contiact  or  for  the  breach  tliereof  is  about  $100.  The  plaintiff  in  his  tes- 
timony states  the  terms  of  the  contract,  and  the  circumstances  under  which 
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it  was  made,  in  substance,  as  follows:  He  says:  "I  made  arrangements  with 
the  defendants  to  get  out  logs  in  the  fall  of  1882,  or  winter;  it  wfis  in  Mr.  Ro- 
ter's  store,  at  Abbottsford.  I  asked  Mr.  Hoter  if  he  would  buy  logs  from  us 
fellows  up  there.  He  said  he  would;  that  he  would  take  all  the  logs  1  could 
get  out.  He  told  me  the  price  he  was  going  to  pay  for  logs.  He  told  me  and 
Mr.  Anderson  that  he  would  pay  us  the  same  price,  viz.,  *  *  *  for 
each  and  every  thousand  feet  of  the  different  kinds.  *  *  *  i  was  to  put 
the  logs  by  tlie  railway  track  which  runs  by  my  place."  The  plaintiff  further 
testified  that  lioter  agreed  to  go  and  scale  the  logs  got  out  every  month,  and 
pay  for  them,  but  did  not  do  so.  It  appears  that  the  plaintiff  during  the  win- 
ter of  1882-83  deposited  a  quantity  of  logs  at  the  place  designated,  which  the 
defendants  upon  examination  refused  to  accept  and  receive,  because  they  were 
not  merchantable.  The  defendants  never  have  received  any  of  the  logs  for 
that  reason.  Now,  on  tliis  state  of  facts,  which  we  think  we  must  assume  to 
be  correct,  counsel  for  the  defendants  takes  the  point  that  the  contract  is 
witliin  the  stiitute  of  frauds,  and  void.  The  objection  seems  to  us  insuper- 
able. It  is  needless  to  cite  the  statute,  as  it  is  familiar  to  all.  But  it  is  at- 
tempted to  avoid  the  force  of  the  objection  by  saying  tiiat  when  the  plaintiff 
delivered  the  logs  at  the  place  agreed  upon  the  title  to  them  passed  to  the 
defendants,  and  the  sale  became  perfect  and  complete.  But  there  is  not  a  par- 
ticle of  proof  to  sustain  such  a  position.  It  was  doubtless  competent  for  the 
parties  to  agree  that  when  the  logs  were  deposited  along  the  track  of  the  rail- 
road this  should  be  a  delivery  of  them  to  the  defendants,  and  tlie  title  should 
pass  even  though  they  were  to  be  subsequently  scaled  to  ascertain  the  quan- 
tity to  be  paid  for.  That  was  the  case  in  Morrow  v.  Reed^  30  Wis.  81.  But 
there  is  no  evidence  of  such  a  contract  being  made.  The  plaintiff  does  not 
swear  that  this  was  the  contract,  and  there  is  nothing  which  will  warrant  the 
assumption  that  the  parties  ever  Intended  such  a  result  should  follow. 

The  case  in  its  leading  feature  is  much  like  Pike  v.  Vaughn,  39  Wis.  499. 
and  is  ruled  by  that  decision.  So  there  is  no  ground  for  claiming  thut  the 
contract  was  fully  executed  by  a  delivery  and  acceptance  of  the  logs  so  as  to 
take  it  out  of  the  statute.  There  is  not  a  particle  of  proof  which  will  sustain 
such  a  conclusion.  Nor  is  there  any  ground  for  saying  that  the  defendants 
paid  some  part  of  the  purchase  money,  so  as  to  supply  the  place  of  a  written 
contract.  The  plaintiff  says  his  talk  with  Mr.  lioter  about  selling  the  logs 
was  before  Christmas,  1882;  that  sometime  afterwards  he  was  in  Mr.  Eotor's 
store,  and  got  a  pair  of  boots  on  the  strength  of  hauling  these  logs.  At  the 
same  time  he  also  got  some  feed,  which  we  assume,  for  the  purpose  of  the 
case,  was  got  with  the  same  understanding,  though  tlie  plaintiff  does  not  say 
so.  But  if  these  articles  were  intended  to  apply  on  the  contract,  they  would 
not  have  the  effect  to  make  the  agreement  valid.  The  buyer  must,  at  the 
time  the  contract  is  made,  pay  some  part  of  the  purchase  money.  Bates  v. 
Chesehro,  32  Wis.  594;  S.  C.  36  Wis.  636.  It  is  claimed  that  according  to  Mr. 
Koter's  testimony  the  contract  for  the  sale  of  the  logs  wfis  made  in  Marcli, 
1883,  at  the  time  the  plaintiff  got  his  boots  and  the  feed  on  the  agreement. 
Mr.  Roter  does  say  that  his  first  conversation  with  the  plaintiff  with  refer- 
ence to  the  logs  was  about  the  first  of  March,  1883,  and  that  he  then  let  the 
plaintiff  have  a  pair  of  boots  and  some  feed.  But  he  denies  that  any  bargain 
was  then  made  with  the  plaintiff  for  logs,  only  it  was  generally  understood 
that  the  defendants  were  taking  logs  from  any  party  that  got  them  out  in  a 
shape  they  could  use  them.  Mr.  Koter  says  his  recollection  about  the  con- 
versation with  the  plaintiff  at  this  time  was  very  indistinct;  his  testimony 
surely  fails  to  show  that  any  contract  was  then  made. 

It  appears  that  in  April,  1883,  the  plaintiff's  attorney  had  an  interview 
with  Mr.  Roter  about  these  logs,  and  wrote  a  letter  to  Mr.  Anderson  that 
Roter  had  concluded  to  take  all  the  merchantable  logs  belonging  to  Anderson 
and  the  plaintiff.    It  is  claimed  that  this  letter  in  some  way  made  good  the 
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previous  void  contract ;  but  the  letter  can  have  no  such  effect  given  to  it. 
even  if  it  were  written  by  the  autliority  of  Mr.  Roter.  At  most,  it  onlv 
amounted  to  a  proposal  on  the  part  of  the  defendants  to  take  aU  the  mer* 
charitable  logs  wliich  the  plaintiff  had  got  out  and  deposited  by  the  railroad 
track.  It  does  not  appear  that  the  plaintiff  accepted  this  offer,  or  acted  upon 
it.  He  relies  upon  the  verbal  contract  made  before  Christmas.  We  have  as- 
sumed that  the  logs  were  merchantable,  and  considered  the  case  in  that  light, 
which  is  most  favorable  to  the  plaintiff.  The  logs  were  an  ordinary  ar- 
ticle of  traffic,  like  lumber,  or  other  merchandise,  and  stand  upon  the  same 
ground.  It  could  not  with  propriety  be  said  that  the  contract  was  for  spe- 
cial skill  in  labor,  as  in  Meincke  v.  Falk,  55  Wis.  427 ;  S.  C.  13  N.  W.  Rep.  545. 
It  is  unnecessary  to  add  that  chapter  81,  Laws  1883,  does  not  aid  the  plain 
tiff's  case,  for  th6  plain  reason  that  this  law  was  enacted  after  the  contract- 
was  made. 

This  case  was  tried  by  the  court,  a  jury  being  waived.  We  must  therefore 
reverse  the  judgment,  and  remand  the  cause  with  directions  to  dismiss  the 
complaint.    It  is  so  ordered. 


MoCouET  f>.  Bond. 

Filed  December  1,  1886. 

1.  Replevin— Description  op  Pboperty— Variance  in  Writ  prom  Appidavit. 

The  obiect  of  the  description  of  the  property  is  for  the  identification  of  the  prop- 
erty sneci  for,  and  to  aid  the  officer  m  seizing  the  right  cliattel ;  and  where  the 
proper  article  is  soized,  a  description  thereof  m  the  affidavit  as  "one  Hempstead 
piano,  No.  17,945,"  when  in  the  writ  it  is  described  as  **one  Emerson  piano,  will 
not  be  a  material  variance. 

2.  Assignment  for  Benefit  of  Creditors— Party  not  Creditor— Attacking  Aasign- 

MENT. 

A  party  who  does  not  show  that  he  is  a  creditor,  or  represents  a  creditor  of  the 
assignor,  cannot  attack  the  validity  of  assignment  for  the  oenefit  of  creditors. 

Appeal  from  circuit  court,  Price  county. 

/.  K,  Parish,  for  respondent,  Thomas  B.  McCourt.  Willis  Hand,  for  ap- 
pellant, A.  W.  Bond. 

Cole,  G.J.  In  the  affidavit  the  property  was  described  as  ''one  Hempstead 
piano,  No.  17.945."  In  the  writ  it  was  described  as  "one  Emerson  piano." 
On  the  trial  the  circuit  court  permitted  the  writ  to  be  amended  so  as  to  make 
the  description  correspond  with  that  in  the  affidavit.  It  is  claimed  by  the 
learned  counsel  for  the  defendant  that  this  variance  or  defect  was  jurisdic- 
tional and  could  not  be  cured  by  an  amendment.  We  are  inclined  to  think 
no  amendment  of  the  writ  was  necessary,  but,  if  it  was,  it  was  certainly  com- 
petent for  the  court  to  permit  it  to  be  made.  The  proper  piano  was  taken  on 
the  writ.  Description  is  for  the  identification  of  the  property  sued  for,  and 
to  aid  the  officer  in  seizing  the  right  chattel.  Here  there  was  but  one  pianor 
therefore  there  was  no  room  for  any  uncertainty  as  to  the  property.  The  of- 
ficer could  and  did  have  no  difficulty  in  identifying  the  piano  he  was  com- 
manded to  take  by  his  writ.  The  affidavit,  which  is  deemed  the  complaint, 
described  it  accurately  and  fully.  But  if  it  was  necessary  to  amend  the  writ 
so  as  to  make  the  description  therein  read  precisely  as  it  did  in  the  affidavits 
the  court  had  the  power  to  allow  it  to  be  made. 

The  plaintiiT  claims  title  to  the  piano  by  virtue  of  an  assignment  made  to 
him  by  A.  M.  Byrnes.  Mrs.  Byrnes  assigned  to  plaintiff  all  of  her  property, 
real  and  personal,  of  every  kind,  saving  only  such  articles  of  household  fur- 
niture and  other  eflfects  as  were  exempt,  for  the  benefit  of  her  creditors.  The 
plaintiff  took  possession  of  the  piano  under  the  assignment.  The  assignment 
on  its  face  bears  date  August  14,  1883,  but  the  plaintiff  was  permitted  to 
show  by  parol  testimony  that  it  was  in  fact  executed  on  the  fifteenth  of  that 
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month.  This  proof  was  made  in  order  to  avoid  the  objection  that  the  inven- 
tory and  list  of  creditors,  which  were  not  filed  until  the  twenty-fifth  of  Au- 
gust, were  filed  in  time.  We  see  no  objection  to  proving  the  actual  time  the  ' 
assignment  was  executed  upon  the  facts  of  this  case.  See  Wadleiyh  v.  Merkle, 
^7  Wis.  517 ;  S.  C.  15  N.  W.  Rep.  838.  It  is  said  allowing  the  record  to  be  con- 
tradicted and  the  dates  corrected  might  injuriously  affect  the  defendant.  But 
the  defendant  did  not  show  that  he  represented  a  creditor  of  the  assignor, 
consequently  he  was  in  no  position  to  question  the  validity  of  the  assignment. 
This,  perhaps,  is  a  sufficient  answer  to  some  other  objections  which  coun- 
sel makes,  as  that  (1)  no  title  to  the  property  passed  to  the  plaintiff  by  the 
assignment,  because  there  was  no  proof  that  the  assignor  owned  it;  (2)  it 
was  not  included  in  the  inventory  filed ;  (3)  that  no  affidavit  of  the  nomi- 
nal assets  was  made  and  filed,  so  as  to  determine  the  amount  for  which  the 
assignee  should  give  bond,  etc.  We  suppose  possession  of  personal  property 
is  evidencej>nma/acteof  ownership.  And,  as  plaintiff's  counsel  observes, 
since  the  defendant  did  not  attempt  to  show  that  he  represented  a  creditor 
of  the  assignor,  and  had  taken  the  piano  from  the  possession  of  the  plain- 
tiff by  virtue  of  a  legal  process,  he  stood  in  the  position  of  a  mere  trespasser. 
He  had  no  right  to  challenge  the  title  or  right  of  possession  of  the  plaintiff 
^ny  more  than  any  other  stranger.  Had  he  shown  that  he  represented  a  credi- 
tor of  the  assignor,  quite  a  different  case  would  be  presented.  As  it  is,  the 
judgment  of  the  circuit  court,  we  think,  was  correct,  and  must  be  affirmed. 


DouD  and  others  t?.  Wisconsin,  P.  &  S.  Ry.  Co.  and  others. 

Filed  December  1,  1885. 

1.  TBiAir— Objkotion  to  Reckption  of  Evidence  because  Complaint  States  no  Cause 

OF  ACTIOW. 

All  objection  at  the  trial  to  the  reception  of  any  evidence  on  the  ground  that  the 
complaint  fails  to  state  a  cause  of  action  is  in  the  nature  of  a  demurrer  ore  tentis,  and 
tlie  court  must  determine  from  the  facts  stated  whether  the  complaint  is  sufficient 
in  law,  and  the  omission  of  material  allegations  cannot  be  aided  by  or  helped  out 
by  matters  stated  in  the  answer. 

^  Cobpoeation — Right  of  Stockholdeb  to  Sue. 

When  the  directors  or  officers  of  a  corporation  cause  a  loss  of  corporate  property 
by  negligence  or  culpable  lack  of  prudence  or  failure  to  exercise  their  functions ;  or 
fraudulently  misappropriate  the  corporate  property  in  any  manner,  whether  for 
their  own  benefit  or  for  the  benefit  or  a  thira  person ;  or  obtain  any  undue  advan- 
tage, benefit,  or  profit  for  themselves  by  contract,  purchase,  sale,  or  other  dealings 
tinder  color  of  their  official  functions;  or  misuse  the  franchise;  or  violate  the  rules 
established  by  the  charter  or  by-laws  for  their  management  of  the  corporate  affairs : 
or  in  any  other  similar  manner  commit  a  breach  of  their  ftduciaiTr  obligations 
towards  the  corporation,  so  that  it  sustains  injury  or  loss,  and  a  liability  devolves 
upon  themselves, — then  the  corporation  is  the  party  to  sue  for  equitable  relief,  and 
in  such  cases  no  equitable  suit  for  relief  can  be  maintained  against  the  directors  or 
officers  by  the  stocJwholder  or  stockliolders  individually,  nor  by  a  stockholder  in  a 
representative  capacity  on  behalf  of  all  the  others  similarly  situated,  unless  the  cor- 
poration either  actually  or  virtually  refuses  to  prosecute. 

3.  8amb — Pleading — Refusal  of  Cobporation  to  Sue. 

Where  a  stockholder  brings  an  action  for  the  misappropriation  of  the  funds  and 
property  by  an  officer  of  the  corporation,  the  complaint  must  allege  that  the  oor- 
poration,  on  being  applied  to,  refused  to  sue. 

Appeal  from  circuit  court,  Monroe  county. 

Gardner  dt  Qaynor  and  Moses  Hooper,  for  appellants,  C.  Dowd  and  others. 
John  W,  Cary,  for  respondents,  Wisconsin,  P.  «&  S.  Ry.  Co.  and  others. 

Cole,  C.  J.  It  has  frequently  been  decided  by  this  court  that  where  an  ob- 
jection was  taken  on  the  trial  to  any  evidence  being  received  on  the  ground 
that  the  complaint  fails  to  state  a  cause  of  action,  that  this  was  in  the  nature 
of  a  demurrer  ore  tenus;  and,  upon  such  demurrer,  as  upon  any  other,  the  court 
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must  determine,  from  the  fticts  stated,  whether  the  complaint  was  sufficient 
in  law.  The  decisions  upon  this  point  are  quite  fully  referred  to  in  the  brief 
of  counsel  for  the  delViidants,  and  need  not  be  cited  here.  True,  it  has  been 
said  that,  where  the  objection  to  the  suHiciency  of  the  complaint  was  taken  in 
this  manner,  a  greater  latitude  of  presumption  would  be  indulged  in  to  sustain 
the  comphiint  than  would  be  where  the  ol)jection  to  it  wjis  taken  in  the  ordin- 
ary way  by  demurrer;  but  this  qualification  of  the  rule  relates  to  an  imperfect 
statement  of  facts,  and  does  not  mean  that  the  court  will,  on  demurrer  ore 
tenus,  supply  by  presumption  necessary  averments  or  material  facts  which 
have  been  omitted  from  the  complaint.  The  complaint  must  still  bear  the 
test,  when  all  its  facts  are  considered,  of  substantially  stating  a  cause  of  ac- 
tion, otherwise  it  will  be  held  bad.  It  results  from  this  view  that  the  omis- 
sion of  material  allegations  in  the  complaint  cannot  be  aided  or  helped  out  by 
matters  stated  in  the  answer.  The  acute  and  able  counsel  for  the  plaintiffs 
insist  that,  inasmuch  ixs  the  defendants  did  not  formally  demur  in  season, 
but  answered,  that  all  the  facts,  whether  stated  in  the  complaint  or  answer* 
should  be  considered  in  analogy  to  certain  rules  of  practice  which  obtain  in 
other  cases.  But  we  think  the  complaint  must  stand  or  fall  upon  what,  by  a 
liberal  construction  of  its  averments,  it  may  be  said  to  contain.  Its  allega- 
tions cannot  be  supplied,  if  defecti»ve,  by  matters  in  the  answer. 

This  is  an  action  brought  by  a  part  of  the  stockholders  of  the  defendant 
corporation  against  the  corporation  and  certain  of  its  officers,  directors,  and 
stockholders  to  obtain  certain  relief.  The  objection  taken  to  the  complaint 
on  the  trial  was  that  the  action  being  for  the  protection  of  the  property  of 
the  corporation,  or  of  the  corporate  franchises,  the  right  of  action  vested  pri- 
marily in  the  corporation,  and  could  be  maintained  by  the  stockholders  only 
upon  the  refusal  of  the  board  of  directora  to  prosecute,  or  when  it  appeara 
that  it  will  be  useless  to  call  upon  the  board  to  act.  The  learned  trial  judge 
on  this  subject  followed  the  rule  which  htis  been  laid  down  by  courts  of  the 
highest  authority,  both  in  this  country  and  in  England.  The  able  counsel 
for  the  defendants  has  cited  in  his  brief  many  of  these  cases,  and  the  number 
could  readily  be  increased.  These  decisions  are  clear  and  pointed,  fully  es- 
tablishing the  doctrine  that  a  stockholder  has  not  the  right  to  bring  an  action 
in  his  own  name  against  officers  of  a  corporation  for  fraudulent  acts  or  waste 
of  the  corporate  property,  unless  such  corporation,  or  its  officers,  upon  be- 
ing applied  to  for  such  purpose  by  the  stockholders,  refuses  to  prosecute, 
or  unless  it  appears  that  a  request  to  prosecute  would  be  useless.  Prof.  Pom- 
eroy,  in  his  work  on  Equity  Jurisprudence,  states  the  rule  deducible  from 
the  authorities  as  follows:  "In  general,  where  the  directors  or  officers,  or 
some  of  them,  cause  a  loss  of  corporate  property,  by  negligence  or  culpable 
lack  of  prudence,  or  failure  to  exercise  their  functions;  or  fraudulently  mis- 
appropriate the  corporate  property  in  any  manner,  whether  for  their  own  bene- 
fit, or  for  the  benefit  of  third  persons;  or  obtain  any  undue  advantage,  bene- 
fit, or  profit  for  themselves,  by  contract,  purchase,  sale,  or  other  deidings,  un- 
der color  of  their  official  functions;  or  misuse  the  franchist»s;  or  violate  the 
rules  estiiblished  by  the  charter  or  the  by-laws  for  their  management  of  the 
corporate  affairs;  or  in  any  other  similar  manner  commit  a  breach  of  their 
fiduciary  obligations  towards  the  corporation,  so  that  it  sustains  an  injury  or 
loss,  and  a  liability  devolves  upon  themselves, — then  the  corporation  is  the 
party  which  must,  as  the  plaintiff,  bring  an  equitable  suit  for  relief  against 
the  wrong-doers.  ♦  *  *  In  cases  belonging  to  this  class,  therefore,  what^ 
ever  be  the  nature  of  the  particular  wrong,  whether  intentional  and  fraudu- 
lent, or  resulting  from  negligence  or  want  of  reasonable  prudence,  and  what- 
ever  be  the  indirect  loss  occasioned  to  individual  stockholders,  no  equitable 
suit  for  relief  against  the  wrong-doing  directors  or  officers  can  be  maintained 
by  a  stockholder  or  stockholders,  individually,  nor  by  a  stockholder  suing 
representatively  on  behalf  of  all  others  similarly  situated,  unless  the  special 
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condition  of  circumstances  exists  to  be  described  in  the  next  following  para- 
graph.— namely,  that  the  corporation  either  actually  or  virtually  refused  to 
prosecute.  Even  if  the  stockholder  alleges  that  the  value  of  his  own  stock  has 
been  depreciated  by  the  defendant's  acts,  or  that  he  has  sustained  other  spe- 
cial damage,  he  is  not  thereby  entitled  to  maintain  the  suit."    Section  1094. 

This  condensed  statement  quite  fully  embodies  the  result  of  the  decisions 
on  this  question,  therefore  we  deemed  it  best  to  give  it  at  length.  It  super- 
sedes the  necessity  of  going  into  any  analysis  of  the  cases  to  which  our  at- 
tention was  called  on  the  argument.  The  rule  above  stated  is  too  well  es- 
tablished to  be  disregarded,  and  it  only  remains  to  inquire  whether  the  facts 
set  forth  in  the  complaint  bring  the  case  within  it.  There  are  many  acts  of 
fraud  and  misconduct  alleged  on  the  part  of  the  president  of  the  company. 
It  is  stated  that  he  has  and  is  about  misappropriating  the  funds  of  the  cor- 
poration in  divers  ways;  that  he  acts  as  the  purchasing  and  general  manag- 
ing officer;  buys  property  at  one  price  and  sells  it  to  the  corporation  at  a 
higher  price;  that  he  keeps  no  account  of  his  transactions ;  makes  false  re- 
ports to  the  secret^iry  of  state  as  to  the  cash  of  the  road  and  its  present  in- 
debtedness; allows  his  son  to  convert  fares  received  from  passengers;  that  h& 
uses  cars  for  the  transportation  of  his  logs  upon  the  road  without  paying- 
freight,  or  only  crediting  the  company  with  a  nominal  sum  for  freight;  that 
he  and  the  secretary  are  about  to  issue  and  negotiate  $300,000  of  fraudulent 
stock  for  the  purpose  of  ousting  the  plaintiffs  of  their  rights  as  stockholders, 
and  to  render  the  genuine  stock  of  the  company  of  little  or  no  value  by  rea- 
son of  such  fraudulent  and  unauthorized  over-issue.  It  seems  to  us  plain 
that' all  these  acts  and  breaches  of  duty  are  wrongs  against  the  corporation; 
they  show  a  wrongful  dealing  with  and  use  of  its  property,  and  the  corpora- 
tion itself  is  directly  injured  by  them.  Consequently  the  corporation  is  pri- 
marily interested  in  seeking  redress  for  them. 

There  is  a  further  allegation  that  at  an  irregular  meeting  of  the  board  of  di- 
rectors in  October,  1883,  of  which  meeting  two  of  the  directors  had  no  notice 
and  were  not  present,  the  members  of  the  board  present  ordered  $300,000  of 
the  bonds  of  the  company,  running  20  years  at  8  per  cent.,  to  be  issued,  and 
a  mortgage  upon  the  road,  its  rolling-stock  and  franchises,  to  be  executed  to  a 
trustee  for  the  holders  of  such  bonds;  that  by  the  resolution  authorizing  the 
issue  of  these  bonds  the  money  realized  by  their  negotiation  was  to  be  used 
to  build  an  extension  of  the  road,  but  for  no  other  purpose;  that  the  president 
and  secretary  have  executed  these  bonds  and  mortgage,  and  the  president, 
without  authority,  has  sold  and  hypothecated  $115,000  of  the  same  for  rails 
and  iron  for  the  road  already  completed.  The  plaintiffs  fear  that  the  president 
and  trustee  are  about  to  sell  the  balance  of  the  bonds  to  innocent  pure! lasers 
unless  enjoined  from  so  doing  by  the  court.  We  do  not  understand  that  it  is 
the  purpose  of  this  suit  to  cancel  the  bonds  which  have  been  hypothecated  or 
sold.  In  respect  to  those  not  negotiated,  they  still  belong  to  the  corporation, 
and  if  about  to  be  misappropriated  by  the  president  or  trustee,  the  corporation 
should  bring  a  suit  in  its  own  name  to  prevent  it.  True,  the  cases  show  that 
where  the  corporation  refuses  to  prosecute  such  a  suit,  then,  in  order  to  prevent 
a  failure  of  justice,  an  action  may  l)e  brought  and  maintained  by  stockholders. 
But,  in  that  case,  the  complaint  must  show  that  the  managing  body  have  re- 
fused, on  request,  to  bring  an  action  for  the  benefit  of  the  corporation,  or  set 
forth  such  v^  state  of  facts  "as  renders  it  reasonably  certain  that  a  suit  by  the 
corporation  would  be  impossible,  and  a  demand  therefor  would  be  nugatory." 

It  is  insisted  by  plaintiff's  counsel  that  the  facts  stated  in  the  complaint 
show  that  the  directors  would  have  refused  to  proceed  in  the  name  of  the  cor- 
poration, or  would,  if  they  had  so  proceeded,  have  studied  to  make  the  suit 
fruitless  of  results.  We  cannot,  however/make  that  inference  from  the  mat- 
tei*s  in  the  complaint.  It  may  well  be  that  the  president  has  such  infiuence 
over  the  board  of  directors  that  he  could  control  their  action  in  the  matter, 
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but  we  cannot  presume  that  this  would  be  the  case.  It  is  further  said  bjUie 
same  counsel  that  the  objection  is  really  that  the  plaintiffs  have  not  capacity 
to  sue,  and  is  therefore  waived  by  failure  to  demur  by  taking  issue  on  the  mer- 
its upon  the  facts.  The  decisions  do  not  sustain  this  position . '  The  rule  seems 
to  be  where  a  stockholder  brings  an  action  for  the  misappropriation  of  the 
funds  and  property  by  an  officer  of  the  corporation  that  the  complaint  should 
allege  tliat  tlie  corporation,  on  being  applied  to,  refused  to  prosecute,  and  this 
averment  is  said  to  constitute  an  essential  element  of  the  cause  of  action. 
Greaves  v.  Qouge,  69  N.  Y.  154;  Memphis  City  v.  Dean,  8  Wall.  64;  Hawes 
v.  Oakland,  104  U.  S.  450;  Detroit  v.  Dean,  106  U.  S.  537;  S.  C.  1  Sup.  Ct. 
Rep.  560;  Dimpfell  v.  OhiOy  d-  Jf.  Ry„  110  U.  S.  209;  8.  C.  3  Sup.  Ct.  Rep. 
573;  Breioer  v.  Boston  Theatr€,104:  Mass.  379;  Cogswell  v.  BiiU,  39  Cal.  320; 
Merchants  &  Planters  Line  v.  Wagener,  71  Ala.  582;  Pom.  Eq.  Jur,  §  1095. 
The  case  of  Dotisman  v.  Wisconsin,  L.  8,  M.  cfe  S.  Co.,  40  Wis.  418,  is  distin- 
guishable from  this.  There  the  wrong  complained  of  was  the  act  of  the  cor- 
poration itself,  not  the  wrongs  of  individual  officers.  The  right  claimed  was 
one  denied  by  the  corporation;  therefore  the  stockholder  had  his  remedy 
against  the  corporation.  So  in  Wood  v.  Church  Building  Ass^n,  22  N.  W. 
Rep.  756,  the  action  was  by  a  stockholder  against  the  corporation  to  procure 
the  cancellation  of  stock  alleged  to  have  been  issued  by  its  board  of  directors 
without  lawful  authority.  The  officers  were  not  charged  with  any  misappro- 
priation of  corporate  funds  for  their  own  benefit,  but  were  about  to  act  or  had 
acted  beyond  their  powers  in  attempting  to  increase  the  capital  stock.  Where 
the  corporation  or  its  managing  body  is  about  to  adopt  a  measure  ultra  vij-es, 
a  suit  may  be  maintained  against  it  by  a  stockholder  to  prevent  the  unlawful 
act.  *'Tlie  theory  of  this  class  of  suits  is  that  the  stockholder  has  a  right  that 
the  operations  of  the  corporation  should  be  kept  by  the  directors  w^ithin  the 
powers  conferred  by  its  charter."    Pom.  Eq.  Jur.  §  1093. 

It  follows  from  these  views  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 


VoELL  V.  Kelly. 
Filed  December  1,  1885. 

1.  Judgment— Settlement  by  Defendant's  Attorney  Without  Notice  to  Plaintiff's 

Counsel. 

Settlement  of  a  judgment  In  an  action  for  damages  for  a  personal  injury,  effected 
by  defendant's  attorney  with  the  plaintiff,  a  married  woman,  without  notice  to  or 
consultation  with  her  counsel,  Mdj  not  binding,  and  satisfaction  of  Judgment  set 
aside. 

2.  Attorney  at  Law— Lien  for  Fees— Settlement  of  Judgment  by  Client. 

Query,  whether  an  attorney  has  a  lien  for  his  fees  on  a  judgment  obtained  by  him 
for  his  client,  in  an  action  for  damages  for  personal  injuries,  that  would  prevent  the 
client  from  settling  and  discharging  it. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

A.  M.  Blair,  for  appellant,  Marj  Voell.  Duffy  c&  McCrory,  for  respond- 
ent, Thomas  Kelly. 

Cole,  C.  J.  The  attorney  for  the  plaintiff  insists  that  the  order  denying 
the  motion  to  set  aside  the  satisfaction  of  the  judgment  herein,  and  for  leave 
to  issue  an  execution  for  the  amount  remaining  unpaid  on  the  same,  should 
be  reversed  for  three  reasons:  (1)  Because  the  plaintiff's  attorney  had  a  lien 
upon  the  judgment  for  his  fees  in  the  case,  and  the  satisfaction  was  in  fraud 
of  his  rights;  (2)  because  the  satisfaction  was  without  consideration  and  not 
binding  upon  the  plaintiff;  and  (3)  because  the  satisfaction  was  obtained 
through  collusion  and  fraud  with  intent  to  cheat  the  plaintiff  out  of  a  part 
of  her  judgment  and  her  attorney  out  of  his  fees.  The  action  was  for  dam- 
ages for  a  personal  injury  to  the  plaintiff,  caused  by  the  negligence  of  the 
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defendant.  The  amount  recovered  in  the  circuit  court  was  $100  damages  and 
^45.81  costs.  It  appeal's  from  the  affidavit  of  Mr.  Blair  (plaintiff's  attorney) 
that  he  had  the  sole  management  of  the  action  from  its  commencement; 
that  the  plaintiff  is  poor,  destitute  of  means  to  carry  on  the  suit,  and  before 
it  was  commenced  it  was  mutually  agreed  between  the  plaintiff  and  him  that 
he  should  trust  lier  for  his  fees  for  his  services  until  the  action  was  deter- 
mined, and  take  his  pay  out  of  the  judgment  recovered,  if  any,  and  have  a 
lien  thereon  for  the  same;  that  he  has  never  been  paid  nor  received  anything 
for  his  services.  It  is  admitted  that  no  notice  of  this  lien  was  given  to  the 
delendant  or  his  attorneys.  The  affidavits  used  on  the  motion  show  that  the 
plaintiff,  without  any  consultation  with  her  attorney,  without  his  knowledge 
even,  made  an  agreement  with  the  attorney  of  the  defendant  to  accept  in 
satis  taction  of  this  judgment  $68  and  the  costs.  The  judgment  was  satis- 
fled  of  record  upon  the  payment  of  this  sum,  less  by  $32  than  the  amount  due 
thereon.  This  application  to  vacate  the  satisfaction  is  made  as  well  on  be- 
half of  the  plaintiff  as  her  attorney. 

As  to  the  first  ground  relied  on  for  setting  aside  the  satisfaction,  it  is 
doubtful  if  the  attorney  has  any  lien  upon  the  judgment  for  his  fees  which 
would  prevent  his  client  from  settling  and  discharging  it.  In  Kusterer  v. 
City  of  Heaver  Dam,b6  Wis.  471,  S.  O.  14  N.  W.  Ilep.  617,  it  was  held  that 
"  a  party  having  a  cause  of  action,  in  its  nature  not  assignable,  cannot,  by  an 
agreement  before  judgment  or  verdict  thereon,  give  his  attorney  any  interest 
therein,  or  in  the  costs  which  would  be  incident  to  a  recovery,  which  will 
survive  the  settlement  of  the  cause  of  action."  Whether  a  different  rule 
should  obtain  where  the  action  h^is  gone  to  judgment  is  a  point  not  necessa- 
rily involved  in  that  decision.  There  are  cases  which  hold  **  after  judgment  the 
the  attorney  who  has  procured  it  has  a  lien  upon  it  for  his  costs.  This  lien  is 
upheld  upon  the  theory  that  the  services  and  the  skill  of  the  attorney  have  pro- 
cured the  judgment.  There  is  then  something  upon  which  a  lien  can  attach, 
and  the  courts  uphold  the  lien  by  an  extension  to  such  crises  of  the  principle 
which  gives  a  mechanic  a  lien  upon  a  valuable  thing  which,  by  his  skill  and  la- 
bor, he  has  produced."  Coughlin  v.  New  Toi-k  Cent.  c&  H.  R.  B.  Co.,  71  N. 
Y.  443,  448.  We  shall  not  stop  to  inquire  whether  this  doctrine  of  giving  the 
attorney  a  lien  after  judgment,  but  denying  it  before  judgment,  rests  upon 
solid  grounds  or  not;  for,  as  we  understand,  it  is  necessary  in  either  case  in 
order  to  preserve  the  right  against  a  settlement  made  in  good  faith  that 
notice  should  be  given,  which  was  not  done  in  the  present  case.  Courtney 
V.  McGaoock,  23  Wis.  620.  So  it  is  doubtful  if  those  authorities  which  have 
gone  the  furthest  in  protecting  the  attorney's  lien  would  hold  that  it  attached 
here.  Be  that  as  it  may,  upon  the  other  grounds  we  think  the  satisfaction 
should  be  set  aside,  because  under  the  circumstances  it  is  fraudulent  as  to  the 
plaintiff.  Such  settlements  effected  by  an  attorney  on  the  one  side  with  the  op- 
posing party  on  the  other  side  should  be  closely  scrutinized,  and  should  never 
be  sanctioned  where  there  is  any  appearance  that  undue  influence  was  used 
in  effecting  them. 

In  this  case  the  plaintiff's  husband  acted  for  or  with  her  in  making  the 
settlement.  But  the  affidavits  conclusively  show  that  the  settlement  was 
made  by  the  defendant's  attorney  with  them  without  the  knowledge  of  her 
attorney,  though  he  was  near  at  hand,  and  might  and  should  have  been  con- 
sulted in  the  matter.  The  plaintiff  says  in  her  affidavit,  in  substance,  that 
her  husband  informed  her  that  one  of  defendant's  attorneys  had  talked  with 
liim  about  settling  up  the  matter,  and  said  to  her  husband  he  thought  the  de- 
fendant would  take  the  case  to  the  supreme  court,  and  if  he  did,  the  plain- 
tiff would  never  realize  anything  from  the  judgment,  as  it  would  take  all  to 
pay  her  lawyer  and  costs;  that  she  would  have  to  pay  S18  to  get  the  printing 
done  in  the  case  on  her  side  before  it  could  be  heard ;  that  this  was  said  to  in- 
duce her  and  her  husband  to  believe  it  best  for  her  to  take  what  was  offered  by 
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the  defendant;  that  she  was  wholly  unacquainted  with  business  matters  of  all 
kinds,  had  not  seen  her  attorney  since  the  cause  was  tried,  and  did  not  know 
wliat  to  do;  that  defendant's  attorney  did  not  want  her  to  say  anything  to- 
iler attorney  about  the  settlement;  that  the  matter  must  be  attended  to  ac 
once  or  it  would  l>e  too  late;  that  from  the  statements  communicated  to  her 
she  was  led  to  believe,  and  did  believe,  that  unless  a  settlement  was  made  as- 
proposed  she  would  never  receive  anything,  and  she  told  her  husband  that 
slie  did  not  know  anything  about  the  business,  and  he  could  do  what  he  had  a 
mind  to,  but  that  if  slie  had  fully  understood  the  matter,  and  what  her  rights 
were,  she  would  never  have  consented  to  the  settlement  which  was  made. 

On  all  material  points  the  statements  of  the  plaintiffs  are  corroborated  in 
the  affidavit  of  the  husband.  The  counter-affidavit  of  the  attorney  who  acted 
for  the  defendant  in  making  the  settlement  denies  some  of  these  statements. 
Among  other  things,  he  says  he  did  not  request  that  nothing  should  be  said 
to  plaintiff's  attorney  about  the  matter,  or  to  any  one  else,  how  it  had  been 
settled,  or  as  to  what  was  going  on  about  it  during  the  negotiations;  but,  on 
the  contraiy,  that  the  plaintiff's  husband  enjoined  upon  him  not  to  say  any- 
thing about  what  the  plaintiff  had  agreed  to  take  to  any  one.  Still  the  im- 
portant fact  remains  admitted  that  the  attorney  made  the  settlement  with  th& 
plaintiff,  who  very  imperfectly  understood  her  rights,  in  the  absence  of  her 
attorney,  and  without  his  knowledge.  The  plaintiff  certainly  had  no  one  to 
advise  her  as  to  the  probable  fate  of  the  suit,  if  taken  to  the  supreme  court, 
or  what  expense  she  would  incur  by  that  litigation.  Under  the  circum- 
stances, it  was  the  plain,  professional  duty  of  defendant's  attorney  to  have 
told  both  her  husband  and  plaintiff  to  consult  her  attorney  in  regard  to  the 
settlement.  In  the  language  of  the  chief  justice  in  Watkins  v.  Brant,  4(> 
Wis.  419,  S.  C.  1  N,  W.  Rep.  82,  no  such  transaction  should  ever  be  consum- 
mated, as  it  were,  ex  parte  in  a  lawyer's  office.  The  defendant's  attorney  pre- 
sumably acted  without  conscious  bad  faith  in  the  matter;  but  the  effect  was  the 
same, — an  undue  advantage  was  attained  over  the  plaintiff.  And  we  hold  that 
a  settlement  brought  about  in  the  way  this  was  is  in  the  nature  of  a  fraud  upon 
the  plaintiff,  and  does  not  bind  her.  The  remarks  made  by  the  chief  justice 
in  the  case  just  cited,  and  by  Mr.  Justice  Taylor  in  B^issian  v.  Miltpaukee, 
X.  .8.  &  W.  Ry.  Co,,  56  Wis.  326.  S.  C.  14  N.  W^  Rep.  452,  as  to  wliat  pro- 
fessional ethics  require  under  such  circumstances,  are  exceedingly  appropri- 
ate to  guide  the  conduct  of  attorneys  in  such  a  case. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded  with 
directions  to  set  aside  the  satisfaction  of  the  judgment,  and  to  grant  leave  to 
issue  an  execution  thereon  for  the  amount  remaining  unpaid.  It  is  so  or- 
dered. 


In  re  Will  of  Walter,  Deceased. 

Filed  December  1,  1885. 

Will — Testator  not  Understanding  Language  in  Wnion  Written. 

A  will  exornte»d  in  due  form  of  law  by  a  person  of  sound  mind,  with  full  and  ac- 
curate knowled«;e  of  it«?  contents,  and  in  accordance  with  his  instructions,  is  valid, 
altliouj^h  it  is  written  in  the  English  language,  and  he  does  not  understand  such 
language. 

Appeal  from  circuit  court,  Sheboygan  county. 

An  instrument  in  writing  purporting  to  be  the  last  will  and  testament  of 
Minna  Walter,  late  of  the  county  of  SJieboygan,  deceased,  wjis  presented  for 
probate  to  the  county  court  of  that  county  by  George  V.  Whiffen,  the  exec- 
utor tiierein  named,  and  was  admitted  to  probate  by  that  court.  The  in- 
strument is  written  in  the  English  language.  At  the  time  of  her  death  the 
estate  of  the  testalii.x  consisted  of  her  wearing  apparel,  some  bedding,  and 
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about  $1,000  in  choses  in  action.  It  does  not  appear  that  she  had  any  other 
property  at  her  death.  In  her  will  slie  bequeathed  her  wearing  apparel  to- 
Sarah  Bolt,  her  neighbor,  and  the  residue  of  her  property  to  one  Herman 
Millert,  who,  when  the  will  was  executed,  was  about  18  years  of  age,  and 
with  whom  the  testatrix  lived,  iseither  of  the  legatees  were  relatives  of  the 
testatrix.  She  left  surviving  her  three  brothers  residing  in  Wisconsin,  and 
sisters  and  descendants  of  sisters  residing  in  G-erraany.  These  were  her  near- 
est of  kin.  The  brothers  of  the  testatrix,  Frederick,  Martin,  and  Christian 
Schultz,  appealed  to  the  circuit  court  from  the  order  of  the  county  court  ad- 
mitting such  instrument  to  probate  as  the  last  will  and  testament  of  tlieir 
deceiised  sister.  The  issue  deoisavit  vel  non  was  tried  by  the  court,  and  re- 
sulted in  the  following  findings  of  facts: 

"(1)  That  said  Minna  Walter  died  on  the  sixth  day  of  February,  1884.  at 
the  town  of  Sheboygan  Falls,  in  Sheboygan  county,  and  an  inhabitant  of  said 
county.  (2)  That  the  instrument  propounded  as  the  will  of  said  deceased 
was,  on  this  twenty-third  day  of  November,  1881,  signed  by  said  Minna  Wal- 
ter by  affixing  her  mark  thereto  in  the  presence  of  three  witnesses,  who  sub- 
scribed the  same,  and  her  name  was  therein  signed  by  Francis  Williams  in 
her  presence  and  by  her  express  direction.  (3)  That  said  will  was  written 
in  the  English  language  at  the  request  and  according  to  the  directions  of  said 
Minna  AValter,  and  she  was  a  German  and  did  not  understand  the  English  lan- 
guage ;  but  said  Minna  Walter  fully  stated  to  Francis  Williams,  who  draughted 
said  instrument,  through  an  interpreter  who  understood  both  languages,  the 
objects  and  bequests  therein  written;  and  after  said  instrument  was  written 
it  was  read  over  to  her,  and  explained  in  German  by  said  interpreter;  and 
said  instrument  fully  expressed  her  purposes  as  there  declared.  (4)  That 
said  Minna  Walter  was  at  all  of  said  times  of  sound  mind,  memory,  and  un- 
derstanding, and  of  lawful  age  and  under  no  constraint.  (5)  That  said  in- 
strument so  propounded  for  probate  was  by  said  Minna  Walter  then  and  there, 
in  the  presence  of  three  subscribing  witnesses,  declared  as  her  will;  and  said 
witnesses,  at  her  request,  and  in  her  presence  and  the  presence  of  each  other, 
subscribed  the  said  instrument  under  the  attestiition  chiuse  as  subscribing 
witnesses,  and  said  witnesses  were  competent  thereto. " 

From  the  facts  thus  found  the  court  determined  that  the  instrument  in 
question  is  the  last  will  and  testament  of  the  deceased,  and  that  the  same  was^ 
duly  and  legally  executed.  Judgment  was  thereupon  entered  affirming  the^ 
order  of  the  county  court,  so  admitting  the  instrument  to  probate.  From 
that  judgment  the  same  three  brothers  of  the  testatrix  have  appealed  to  this 
court. 

Wm.  H.  Seaman,  for  respondent,  George  V.  Whiff  en.  Conrad  KreZy  for 
appellants,  Frederick  Schultz  and  others. 

Lyon,  J.  The  learned  counsel  for  the  appellants  challenges  the  accuracy 
of  each  and  every  finding  of  fact  except  the  first,  which  states  the  residence 
of  the  testatrix  and  the  date  of  lier  death,  and  that  portion  of  tiie  third  whicli 
finds  she  was  a  German  and  did  not  underatand  the  English  language.  He 
argues  with  much  ingenuity  that  the  testimony  fails  to  prove  any  of  the  prop- 
ositions of  fact  thus  challenged.  After  an  attentive  perusal  of  the  testimony 
we  find  ourselves  unable  to  agree  with  counsel.  We  think  that  every  fact 
essential  to  the  validity  of  the  will  was  established  by  a  fair  preponderance 
of  the  testimony ;  or,  at  least,  that  there  was  no  such  clear  preponderance  of 
testimony  against  any  material  finding  of  fact  as  will  authorize  this  court  to 
set  it  aside.  We  do  not  deem  it  necessary,  in  this  opinion,  to  set  out  the  tes- 
timony or  discuss  it  at  length.  The  statement  of  our  conclusions  therefrom 
must  suffice.  Aside  from  the  finding  that  the  testatrix  did  not  underatand 
the  language  in  which  her  alleged  will  was  written,  it  cannot  be  doubted  that 
the  other  findings  of  fact  fully  justify  the  admitting  of  the  instrument  to  pro- 
bate as  her  last  will  and  testament.     We  are  thus  brought  to  consider  the- 
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only  question  of  law  presented  by  this  appeal,  to-wit:  Should  an  Instrument 
executed  with  ail  the  formalities  which  the  law  makes  essential  to  a  valid 
execution  of  a  will,  which  purports  to  be  the  last  will  and  testament  of  the 
deceased  person  so  executing  it,  and  which  expresses  his  will  and  intentions, 
be  d<)nied  probate  for  the  sole  reason  that  such  person  did  not  understand  the 
language  in  which  tlie  instrument  was  written? 

This  is  an  interesting  and,  perhaps,  an  important  question.  It  has  not 
heretofore  been  raised  in  this  court  to  our  knowledge,  and  the  industry  of 
counsel  has  failed  to  find  a  direct  adjudication  of  the  question  elsewhere. 
However,  in  Redfield  on  Wills,  to  the  statement  it  the  text  that  "it  seems  to 
be  well  settled  that  the  testator  may  put  his  will  in  any  language  he  may 
choose/'  there  is  a  note  in  which  the  author  says:  **  We  doubt  if  the  common 
law  will  allow  of  a  written  will  being  expressed  in  a  language  not  under- 
stood by  the  testator.  That  would  seem  indispensable  to  any  understanding 
-execution  of  the  instrument."     Vol.  1,  p.  166,  (4th  Ed.)  note  8. 

No  case  or  authority  is  cited  to  support  the  opinion  intimated  in  the  last 
extract.  The  reason  given  for  this  opinion  is,  in  effect,  that  a  person  cannot 
have  an  understanding  of  the  contents  of  an  instrument  unless  it  be  written 
in  a  language  he  knows.  True,  he  may  not  get  such  understanding  by  read- 
ing the  instrument  himself,  but  there  are  other  methods  by  which  he  can  be 
accurately  informed  thereof,  although  he  may  not  be  able  to  read  understand- 
in  gly  a  word  of  the  instrument.  A  vast  amount  of  accurate  knowledge  is 
alone  imparted  to  the  mass  of  mankind  by  means  of  translations  from  lan- 
guages understood  by  but  few.  Sucli  is  the  foundation  of  our  belief  in  very 
many  most  important  accepted  truths  in  theology,  science,  and  history.  Im- 
portant writings  are  frequently  signed  without  perusal,  the  signer  relying 
upon  the  statement  of  another,  who  knows  what  the  Instrument  contains,  as 
to  its  contents.  If  the  information  states  such  contents  truly,  the  signer 
knows  just  what  he  has  signed.  Were  an  issue  made  up  as  to  whether  the 
signer  of  a  written  instrument  knew  its  contents  when  he  signed  it,  and  the 
proof  should  show  that  he  never  read  it,  but  was  accurately  informed  of  its 
contents  orally,  before  he  signed  it,  by  a  person  who  had  read  it,  the  issue 
would  necessarily  be  found  in  the  affirmative;  that  is,  that  the  signer  knew 
the  contents  of  the  instrument.  There  can  be  no  doubt,  we  think,  that  a 
person  who  signs  an  obligation  or  promise,  with  knowledge  of  its  contents, 
imparted  to  him  by  parol,  is  liable  thereon,  although  it  may  be  written  in  a 
language  he  does  not  understand.  The  question  is  not  by  what  means  or  in- 
strumentalities the  signer  was  informed  of  the  contents  of  the  instrument, 
but  did  he  know  its  contents  when  he  signed  it? 

No  good  reason  is  perceived  why  this  is  not  also  true  of  wills.  Of  course 
it  is  essential  to  a  valid  will  that  the  testator  should  have  had  an  intelligent 
understanding  and  comprehension  of  its  contents  when  he  executed  it.  The 
formalities  required  by  law  in  the  execution  of  wills  are  prescribed  for  the 
purpose  (among  others)  of  preserving  satisfactory  evidence  that  the  testator 
in  each  case  had  such  underatanding  of  the  contents  of  his  will.  But  the  law 
does  not  require  that  he  shall  read  his  will  before  execution,  or  be  able  to  read 
it,  as  a  condition  to  its  validity.  If  such  were  the  law,  the  blind,  or  those 
persons  who  from  illiteracy  or  other  cause  are  unable  to  read,  could  never 
make  a  valid  written  testament.  The  same  would  be  true  of  many  persons 
who  may  desire  to  execute  a  written  will  when  in  extremis,  and  who  are 
otherwise  competent  to  do  so.  It  has  long  been  held  that  persons  thus  cir- 
cumstanced may  execute  valid  written  wills.  And  if  the  will  of  any  such 
person  is  drawn  in  accordance  with  his  instructions,  although  not  read  over 
to  him,  it  seems  now  to  be  settled  that,  if  otherwise  sufficient,  it  is  a  valid 
Will.     1  Redf.  Wills,  p.  57,  c.  3,  sec.  6,  §  5. 

We  perceive  no  substantial  difference  in  principle  between  the  cases  above 
referred  to  and  one  in  which  a  will  is  drawn  up  in  a  language  which  the  tes- 
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tator  does  not  understand.  In  cases  belonging  to  either  class  the  court  should 
require  satisfactory  proof  that  the  testator  was  correctly  informed  of  the  con- 
tents of  the  instrument  he  was  about  to  execute.  Such  proof  was  made  In 
the  present  case,  and  in  addition  thereto  it  was  proved  that  the  instrument 
was  drawn  in  strict  compliance  with  the  instructions  of  the  testatrix  in  that 
behalf. 

In  view  of  the  well-known  fact  that  quite  a  large  percentage  of  the  people 
of  til  is  state  do  not  understand  the  English  language,  and  of  the  probability 
that  many  wills  of  such  people,  written  in  English,  have  been  admitted  to 
probate,  we  should  adopt  the  rule  here  suggested,  even  though  the  argument 
against  it  were  much  stronger  than  it  is.  Otherwise  great  mischief  might 
be  done  by  defeating  the  real  will  of  the  testators,  carefully  expressed,  and 
duly  verified  in  the  manner  prescribed  by  statute,  and  by  unsettling  estates 
supposed  to  be  settled,  and  divesting  riglits  of  property  believed  to  be  fully 
vested.  If  the  same  circumstance  had  existed  generally  in  this  country  when 
Judge  Eedfield  wrote  the  intimation  above  mentioned,  we  greatly  doubt 
whetlier  he  would  have  thought  that  the  rule  there  suggested  (even  conced- 
ing it  to  be  a  rul«  of  the  common  law)  was  at  all  applicable  to  the  condition 
and  circumstances  of  our  people. 

Our  conclusion  is  that,  because  the  instrument  in  question  was  freely  ex- 
ecuted by  the  testatrix  in  due  form  of  law,  with  full  and  accurate  knowl- 
edge of  its  contents  and  in  accordance  with  her  instructions,  (she  being  of 
sound  mind,)  it  was  properly  admitted  to  probate,  and  established  as  her  last 
will  and  testament,  notwithstanding  it  was  written  in  the  English  language, 
which  she  could  not  read  or  understand.  The  judgment  of  the  circuit  court 
is  affirmed. 


Anderson  and  others  t?.  Patterson. 

Filed  December  1,  1885. 

Fbaudulent  Conveyanc»  —  Chattel  Mobtgage  —  Power  of  Mobtgagob  to  Use  and- 
Dispose  of  Pboperty — Attachment. 

a  cliattel  mortgage  is  fraudulent  as  to  creditors  when  there  is  an  agreement  be- 
tween the  creditor  secured  thereby  aud  the  mortgagor  that  the  mortgagor  may  use 
and  dispose  of  the  goods  mortgaged  in  the  usual  course  of  trade,  and  will  be  ground 
for  an  attachment  by  another  creditor  of  the  goods  so  mortgaged. 

Appeal  from  circuit  court,  Monroe  county. 

The  plaintiffs,  who  are  partners,  sued  out  a  writ  of  attachment  on  a 
demand  against  the  defendant,  and  caused  his  goods  to  be  seized  by  virtuo 
thereof.  The  affidavit  annexed  to  the  writ  alleged,  as  grounds  for  the  attach- 
ment, that  tlie  defendant  had  made  a  fraudulent  disposition  of  his  property, 
and  that  he  fraudulently  contracted  the  debt  sued  for.  The  defendant  duly 
traversed  such  affidavit,  and  a  trial  of  the  issue  resulted  in  a  finding  against 
the  plaintiffs  as  to  both  of  the  alleged  grounds,  and  an  order  dissolving  tho 
attachment  was  according^  made.  The  plaintiffs  appeal  from  such  order. 
The  testimony  is  sufficiently  stated  in  the  opinion. 

Proctor  &  Tollefso7i  and  (?.  W,  Bunn,  for  appellants,  Hans  Anderson  and 
others.     Dickinson  c6  Graham,  for  respondent,  David  B.  Patterson. 

Lyon,  J.  From  some  time  in  the  year  1881  until  January,  1885,  when 
the  attachment  herein  was  issued,  the  defendant  was  a  retail  dealer  in  general 
merchandise  at  Melvina,  in  Monroe  county.  In  March,  1882,  he  borrowed 
$200  of  one  Steele,  and  one  Hunt  became  si\rety  for  the  payment  thereof. 
The  debt  to  Steele  not  having  been  paid,  the  defendant,  in  June,  1884,  exe- 
cuted a  chattel  mortgage  to  Hunt  on  his  whole  stock  in  trade,  for  the  pur- 
pose of  indemnifying  the  mortgagee  against  the  obligation  he  had  assumed 
to  Steele.  The  mortgage  contains  the  usual  stipulation  authorizing  the  mort- 
gagee to  take  possession  of  the  mortgaged  property  whenever  he  deemed  him- 
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self  insecure,  etc.  The  defendant  (the  mortgagor)  continued  in  posseHsion 
of  the  property,  and  carried  on  tljo  business  as  before.  He  used  portions  of 
the  goods  in  his  family,  and  sold  other  portions  thereof.  He  applied  the  pro- 
<;eeds  of  such  sale  to  the  support  of  his  family  and  in  the  purchfise  of  other 
^oods,  from  time  to  time,  which  lie  intermingled  witii  the  mortgaged  stock. 

When  the  mortgage  was  executed  tiiere  was  no  express  understanding  be- 
tween the  parties  to  it  that  the  defendant  might  thus  deal  with  the  mortgaged 
property  and  the  proceeds  of  the  sales  thereof.  However,  the  mortgagee 
lived  in  the  same  place,  was  frequently  in  defendant's  store,  often  saw  him 
making  sales  of  the  mortgaged  property,  knew  that  he  was  thus  replenishing  his 
^tock,  and  had  all  the  means  of  knowing  the  manner  in  which  he  was  dispos- 
ing of  the  property.  Yet  he  never  interposed  any  objection  thereto,  but  al- 
lowed the  defendant  to  go  on  for  seven  months  thus  misappropriating  the 
mortgaged  property  to  his  own  use.  In  addition  to  these  facts  he  testified  that 
when  he  took  the  mortgage,  his  undei*standing  was  that  the  mortgagor  should 
go  on  and  sell  the  goods  in  the  usual  way,  and  might  do  as  he  pleased  with 
the  proceeds  thereof. 

The  conclusive  inference  from  these  facts  is  that  there  was  an  implied 
agreement  or  understanding  between  the  parties,  when  the  mortgage  was 
executed,  that  the  mortgagor  might  deal  with  the  property  as  he  did.  Were 
such  not  the  understanding,  it  is  incredible  that  the  mortgagee  would  have 
«tood  quietly  by,  and  witnessed  the  misappropriation  of  the  property  and 
the  consequent  destruction  of  his  security,  without  remonstrance  or  objection. 
Such  agreement  was  a  fraud  upon  the  other  creditors  of  the  mortgagor,  none 
the  less  so  because  it  was  implied  rather  than  expressed,  and  invalidated  the 
mortgage  as  against  them.  Place  v.  Langworthy,  13  Wis.  629;  Steinart  v. 
Deuster,  23  Wis.  136;  Blakeslee  v.  Hossman,  43  Wis.  116;  Rev.  St.  654,  §  2306. 

That  the  inevitable  tendency  and  effect  of  a  mortgage,  fair  and  valid  on  its 
face,  but  void  because  of  some  extrinsic  or  secret  infirmity,  must  be  to  hinder 
and  delay  the  creditors  of  the  mortgagor  in  the  collection  of  their  debts,  is  per- 
fectly obvious,  and  the  parties  thereto  cannot  be  heard  to  say  that  they  did 
not  intend  that  such  effect  should  result  from  their  actions.  Butts  v.  Pewiock, 
23  Wis.  359.  In  Place  v.  Langworthy,  13  Wis.  629,  the  present  chief  justice 
said  that  such  an  agreement  in  a  mortgage  is  directly  calculated  to  hinder, 
<ielay,  and  defraud  the  creditors  of  the  mortgagor,  and  is  therefore  necessa- 
rily injurious  to  them,  and  strictly  within  the  statute  of  frauds.  This  is  so, 
because  the  mortgage  apparently  places  the  property  beyond  the  reach  of  such 
creditors  and  drives  them  to  a  contest  with  the  fraudulent  mortgagee,  if  they 
seek  to  enforce  payment  of  their  demands  out  of  the  property  thus  fraud- 
ulently disposed  of  or  incumbered.  When  property  is  mortgaged  to  one  cred- 
itor to  secure  his  demand,  good  faith  to  the  other  creditors  of  the  mortgagor 
requires  that  if  the  same  is  sold,  the  proceeds  shall  be  applied  to  the  payment 
•of  the  mortgage  debt.  Our  conclusion  is,  therefore,  that  by  the  execution  of 
the  mortgage  to  Hunt,  the  defendant  conveyed  or  disposed  of  his  property 
therein  described  with  intent  to  defraud  his  creditors. 

Counsel  for  defendant  relied  upon  the  case  of  Fisk  v.  Harshaw,  45  Wis.  665, 
claiming  that  in  all  material  particulars  it  is  like  this  case.  But  the  claim  is 
not  well  founded  in  fact.  In  that  case  a  majority  of  the  court  were  of  the  opin- 
ion that  the  evidence  failed  to  show  any  agreement  or  understanding  between 
the  parties  to  the  mortgage  that  the  mortgagors  might  dispose  of  the  goods, 
or  the  proceeds  thereof,  for  their  own  use  or  benefit;  or  that  the  mortgagee 
knew  of  or  assented  to  any  such  conversion  thereof  by  the  mortgagors, 
after  the  execution  of  the  mortgage.  The  judgment  sustaining  the  validity 
of  the  mortgage  was  based  upon  that  view  of  the  evidence.  Mr.  Justice 
Taylor  dissented  on  the  ground  that,  in  his  opinion,  the  evidence  satis- 
factorily established  such  agreement  or  undei-standing,  as  well  as  the  knowl- 
edge of  the  mortgagee  that  the  mortgagors  were  converting  the  property. 
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and  the  proceeds  thereof,  to  their  own  use.    In  that  view  of  the  case,  his  dis- 
senting opinion  doubtless  contains  a  correct  statement  of  the  law. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  will  be  remanded, 
with  directions  to  that  court  to  sustain  the  attachment. 

As  to  fraudulent  transfer  generally,  see  State  v.  Wallace,  24  N.  W.  Rep.  609,  and  note, 
«10-618. 


Morgan  v.  Pierson. 

Filed  December  1,  1885. 

Fbaudulknt  CoNVBTAKCia— Fathbe  Stocking  Farm  fob  Son— Intent  to  Give  CRBDir 
A  father  stocked  a  farm  for  his  son,  and  put  him  on  it  to  make  a  living  for  him- 
self. The  son  contracted  a  debt  that  the  father  knew  nothing  of  at  the  time,  and 
it  did  not  appear  that  the  creditor  knew  anything  about  the  ownership  of  the  prop- 
erty, apparent  or  actual,  its  condition,  or  the  circumstances  of  the  son.  The  cred- 
itor levied  an  execution  on  the  property,  whereupon  the  father  replevied  it  as  his. 
Meld,  that  the  father  was  entitled  to  recover  the  property. 

Appeal  from  circuit  court.  Fond  du  Lac  county. 

The  action  is  replevin  for  a  lot  of  sheep,  lambs,  and  wool,  seized  by  the 
defendant,  as  sheriff,  by  virtue  of  a  writ  of  attachment  in  his  hands,  which 
was  sued  out  by  one  Murray  against  the  property  of  Lysand  Morgan,  the  son 
of  the  plaintiff.  The  verdict  is  that  the  plaintiff  was  not  the  owner  of  the 
property  replevied,  and  that  the  same  was  not  wrongfully  detained  by  the  de- 
fendant. A  motion  of  the  plaintiff  for  a  new  trial  was  denied,  and  judgment 
for  the  defendant  entered  pursuant  to  the  verdict.  Tlie  plaintiff  appeals  from 
such  judgment. 

Gabe  Bouck,  for  appellant,  Edward  Morgan.  George  P.  Knowles,  for  re- 
spondent, J.  C.  Pierson. 

Lyon,  J.  The  evidence  is  undisputed  that,  as  between  the  plaintiff  and 
his  son  Lysand,  the  father  was  the  owner  of  the  property  in  controversy.  The 
plaintiff  purchased  and  stocked  a  farm,  and  put  his  son  on  it  to  carry  it  on 
and  make  his  living  therefrom,  if  he  could.  There  was  never  any  transfer 
of  the  property  to  the  son.  The  property  seized  by  the  sheriff  was  part  of 
auch  stock,  and  the  product  thereof. 

Ck>nsiderable  testimony  was  given  on  the  trial,  on  behalf  of  defendant, 
tending  to  show  that  the  plaintiff  had  in  various  ways  allowed  his  son  to 
treat  the  farm,  and  property  pertaining  to  it,  as  his  own.  The  court  submit- 
ted to  the  jury  the  question  whether  the  plaintiff  had  clothed  his  son  with  the 
the  apparent  possession  and  ownership  of  the  property,  so  that  he  was  in  a 
position  to  obtain  credit  upon  the  faith  that  he  was  the  real  owner;  whether 
the  son,  with  the  knowledge  or  consent  of  the  plaintiff,  held  himself  out  as 
the  real  owner,  and  was  thereby  enabled  to  contract  the  debt  upon  which  the 
attachment  issued;  or  whether  the  credit  was  given  on  the  faith  that  he  was 
fluch  owner.  The  jury  were  instructed  as  follows:  "Although  the  son  may 
have  claimed  and  held  himself  out  to  the  world  as  the  owner  of  the  property, 
yet,  unless  the  plaintiff  knew  of  such  conduct  on  the  part  of  the  son,  aiul 
sanctioned  or  permitted  it,  so  as  to  mislead  or  deceive  those  dealing  with  tlie 
son,  he  cannot  be  defeated  in  his  recovery;  but  if  the  plaintiff  knew  that  the 
son  claimed  to  be  the  owner  of  the  property  in  dispute  and  permitted  him  to 
manage  and  deal  with  the  property  as  his  own,  and  the  debt  was  contracted 
on  the  faith  of  such  conduct  and  acts  of  the  plaintiff,  then  the  plaintiff  is 
estopped  to  assert  his  ownership  of  the  property  in  dispute,  and  you  will  say 
he  is  not  the  owner  of  such  property,  and  your  verdict  will  be  for  the  de- 
fendant." 

It  is  not  here  determined  whether  this  is  a  correct  statement  of  the  law; 
but,  assuming  it  to  be  so  in  a  case  to  which  it  is  applicable,  we  think  it  should 
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not  have  been  given  in  this  case.  We  find  no  testimony  upon  which  the  jury 
could  properly  have  found  either  that  the  plaintiff  knew  his  son  was  holding 
himself  out  as  the  owner  of  the  property  for  the  purpose  of  obtaining  credit^ 
or  that  the  debt  specitied  in  the  attacliment  was  contracted  on  the  faith  thab 
he  was  such  owner.  The  plaintiff  did  not  know  that  his  son  was  getting  in 
debt  until  long  after  the  debt  specified  in  the  attachment  was  contracted;  and 
it  does  not  appear  that  the  creditor  to  whom  it  was  contracted  knew  anything 
about  the  ownership  of  the  property,  apparent  or  actual,  its  condition,  or  the 
circumstances  of  his  debtor. 

The  above  instruction  should  not  have  been  given,  and  on  the  undisputed 
evidence  the  plaintiff  should  have  had  a  verdict.  The  judgment  must  be  re- 
versed,  and  the  cause  will  be  remanded  for  a  new  trial. 


Phillips,  Adm'r,  etc.,  v.  Chicago,  M.  &  St.  P.  Ry.  Co.* 
Filed  December  1,  1885. 

1.  Evidence — Letters  op  Administration — Action  fob  Neoliobncs  Causing  Death. 

Ill  an  action  for  death  caused  by  negligence,  under  Rev.  St.  Wis.  J  4266,  the  letters 
of  administration  issued  to  plaintiff  are  admissible  in  evidence  when  the  answer  de- 
nies his  appointment  as  administrator. 

2.  Negligence — Railroad  Collision — Question  fob  Juey. 

Evidence  held  to  justify  submission  of  question  of  negligence  of  defendant,  and 
contributory  negligence  of  deceased,  to  jury,  and  judgment  against  defendant  af- 
firmed. 

3.  Master  and  Servant — Fellow-Servants — Train  Dispatcher  and  Brakeman. 

A  general  manager  who  prescribes  rules  and  a  train  dispatcher  who  gives  special 
orders  for  the  running  of  trains,  and  a  head  brakeman  on  a  freight  train,  are  not  fel- 
low-servants. 

4.  Same— Employe  of  Railroad  Company  Running  Tbain  over  Track  of  Another 

Company— Collision. 

The  employes  of  a  railroad  company  that  runs  its  trains  over  a  portion  of  the 
road  of  another  company,  and  while  running  over  such  road  is  required  to  obey 
the  rules  andregulations  prescribed  by  the  latter  company  for  the  running  of  trains, 
and  to  obey  the  special  orders  of  their  authorized  agents,  in  that  respect  are  not  fel- 
low-servants with  the  employes  of  the  latter  company. 

Appeal  from  circuit  court.  Fond  du  Lac  county. 

By  agreement  the  trains  of  the  Wisconsin  Central  Eallway  Company  had 
the  privilege  of  running  upon  and  over  the  defendant's  line  of  road  between 
Milwaukee  and  Schwartzburg,  a  distance  of  about  nine  miles.  Such  trains 
were  to  run  **on  such  times,  running  orders,  and  regulations  as  might  from 
time  to  time  be  fixed  and  prescribed"  by  the  general  manager  of  the  defend- 
ant, and  be  under  the  exclusive  jurisdiction  and  control  of  the  defendant.  West 
Milwaukee  station  is  on  that  line,  and  two  miles  west  from  Milwaukee  depot* 
Summit  Side  Track  is  on  that  line,  and  two  miles  west  of  that,  or  four  miles 
out  from  Milwaukee  depot;  and  Schwartzburg  is  about  five  miles  west  from 
Summit  Side  Track.  Going  west  from  West  Milwaukee  to  Summit  Sid& 
Track  there  is  a  heavy  up-grade.  On  the  morning  of  February  28,  1882,  the 
defendant's  regular  freight  train  No.  11  started  from  Milwaukee  depot  on 
the  regular  time,  5:45  A.  M.,  and  reached  West  Milwaukee  on  the  regular 
time  at  6  a.m.;  but  in  going  from  there  to  Summit  Side  Track  it  was  obliged 
to  cut  the  train  in  two  and  mount  the  grade  by  taking  a  part  of  the  train  at 
a  time.  The  defendant's  regular  mixed  train  No.  3  started  from  Milwaukee 
depot  on  the  regular  time,  6:45  A.  M.,  and  reached  West  Milwaukee  on  the 
regular  time  at  7  a.  m.;  but  on  approaching  No.  11  on  the  track  it  was  sig- 
naled by  the  latter,  and  its  engine  assisted  that  train  up  the  gi*ade  and  then 
took  its  own  train  up  to  Summit  Side  Track,  so  that  before  and  at  7:32  a.  h« 

1  See  note  at  end  of  case. 
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No.  11  was  on  the  main  track  at  Summit  Side  Track;  and  at  the  same  time 
No.  3  wi\a  on  tlie  side  track  at  Summit  Side  Track.  On  that  same  morning 
the  conductor  and  engineer  of  the  Wisconsin  Central  freight  train  in  ques- 
tion received  orders  from  the  defendant's  train  dispatcher  to  leave  Milwaukee 
witli  that  freight  train  at  or  after  7  a.  m.,  "and  run  wild  from  Milwaukee  to 
Schwartzburg,  keeping  dear  of  regular  trains."  In  obedience  to  such  orders 
the  Central  ti*ain  in  question  left  Milwaukee  at  7  a.  m.  and  reached  West 
Milwaukee  at  7:15  a.  m.,  when  it  stopped  to  take  orders  and  registered,  and 
then  started  on  towards  Summit  Side  Track  at  7: 16  a.  m.,  and  reached  the  latter 
place  at  7:32  a.  m.  The  morning  was  cold,  and  so  foggy  that  the  engineer  of 
that  train  could  see  no  more  than  10  or  15  feet  ahead  of  his  engine.  At  that 
point  the  Central  train  ran  into  the  rear  end  of  No.  11  there  upon  the  main 
track.  When  the  collision  occurred  Richard  McBride,  the  head  brakeman  on 
the  Central  train,  was  standing  in  the  gangway  between  the  tender  and 
engine,  and  was  killed  by  the  collision.  None  of  the  Central  cai*s  were  thrown 
from  the  track.  The  plaintiff  brings  this  action  to  recover  damages  by  rea- 
son of  the  intestate's  death.  On  the  trial  there  was  a  verdict  for  the  plain- 
tiff, and  from  the  judgment  entered  thereon  the  defendant  brings  this  appeal. 

Oabe  Bouck,  for  respondent,  Tyler  D.  Phillips,  Adm'r,  etc.    John  W,  Cary 
and  Burton  Hanson^  for  appellant,  Chicago,  M.  &  St.  P.  Ry.  Co. 

Cassoday,  J.    The  action  could  only  be  brought  by  and  in  the  name  of 
the  personal  representative  of  the  deceased.    Section  4256.    The  answer  de- 
nied the  appointment  of  the  plaintiff  as  administrator.    There  was  no  error 
in  admitting  in  evidence  the  letters  of  administration  issued  to  the  plaintiff. 
There  was  no  error  in  allowing  the  plaintiff  to  prove  the  exact  condition  of 
things  at  Summit  Side  Track;  that  there  was  no  depot,  no  depot  grounds,  nor 
any  person  stationed  there ;  that  there  was  only  the  main  track,  side  track,  and 
switches  at  each  end.     The  time-table  in  evidence  showed  it  to  be  a  "signal 
station."     These  facts  were  undisputed,  and  tlie  error  assigned  because  the 
court  repeated  them  to  the  jury  is  without  foundation.     The  addition  of  the 
remark  that  "the  only  person  who  could  give  signals  at  that  point  would  be 
men  connected  with  trains  stopping  at  that  point"  was  an  inevitable  con- 
clusion from  the  uncontroverted  facts,  and  hence  was  no  error.     Upon  the 
evidence  stated,  who  else  would  be  there  to  give  such  signals?    In  the  ab- 
sence of  all  trains  at  Summit  Side  Track,  there  would  necessarily  be  an  ab- 
sence of  all  signals  at  that  place,  unless  given  by  persons  not  connected  with 
either  company.    This  being  so,  the  absence  of  any  signal  at  that  place,  es- 
pecially on  a  morning  like  the  one  in  question,  would  naturally  induce  the 
inference  that  no  train  was  there.    There  would  be  no  propriety  in  calling  it 
a  "signal  station,"  if  every  train  was  required  to  stop  there  in  the  absence 
of  any  signal.    The  question  whether  the  conductor,  engineer,  or  servants 
on  board  the  Wisconsin  Central  train  were  negligent  in  running  or  manag- 
ing that  train,  under  the  facts  and  circumstances  disclosed  in  the  evidence, 
was  submitted  to  the  jury,  with  direction  to  find  for  the  defendant  if  any  of 
them  were  negligent.    The  verdict  for  the  plaintiff  was  a  finding  that  none 
of  them  were  negligent.    Exception  is  taken  because  the  court  instructed 
the  jury  in  effect  that  "while  the  servants  in  charge  of  the  Central  train 
*    *    •    were  running  at  that  time  under  special  orders,  yet  the  servants  on 
that  train  were  bound  to  observe  the  rules  of  the  defendant    *    *    *    so 
far  as  they  did  not  conflict  with  the  special  orders  which  they  had"  received. 
The  "special  orders"  were  to  "run  wild  from  Milwaukee  to  Schwartzburg, 
keeping  clear  of  regular  trains."     Of  course,  a  wild  train  under  special  or- 
ders was  bound  to  obey  such  orders.     The  very  object  of  giving  special  or- 
ders may  be  to  relieve  those  in  charge  of  a  particular  train  from  being  gov- 
erned by  one  or  more  of  the  general  rules.     The  "movement  of  trains  by 
telegraph"  necessitates  special  orders  by  telegraph.     The  eight  printed  rules 
under  that  head  all  relate  to  such  special  orders.     Thus,  "When  a  train  has 
v.25N.w.,no.6— 35  r  n^r^n^o 
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orders  to  run  regardless  of  a  specified  train,  it  gives  the  train  under  such  or- 
ders no  right  over  another  train/'  So»  "No  train  shaii  assume  the  rights  or 
take  the  time  of  any  other  train  without  special  ordei*s."  That  is  to  say,  as 
the  court  in  this  case,  in  effect,  did  say,  a  train  under  special  orders  is  bound 
to  observe  the  general  rules,  except  in  so  far  as  they  conflict  with  such  spe- 
cial orders.  The  instruction  referred  to  was  not  misleading.  For  the  same 
reasons,' it  was  not  error  to  instruct  the  jury,  in  effect,  that  "it  was  the  duty 
of  the  engineer  and  conductor  *  *  *"  of  the  Central  train  "  to  be  on  the 
lookout  for  signals"  on  approaching  Summit  Side  Track,  "so  that  they  might 
avoid  a  collision  at  that  place  if. there  was  a  train  upon  the  tnick."  For  the 
same  reiisons,  it  was  not  error  to  instruct  the  jury,  in  effect,  that  "it  was  the 
duty  of  the,  men  in  the  charge  of  the  *  *  ♦  Central  train  to  observe  the 
rules  of  the  defendant,  *  •  *  and  *  *  *  to  look  out  for  regular 
trains  which  might  be  upon  the  road."  Such,  in  effect,  were  the  special  or- 
ders in  question. 

13ut  what  is  to  be  deemed  a  "regular  train?"  Freight  train  No.  11  was 
due  at  Schwartzburg  half  an  hour  before  the  Central  train  left  Milwaukee, 
and  three-quarters  of  an  hour  before  it  left  West  Milwaukee;  and  yet  no  ref- 
erence was  made  in  the  special  orders  to  the  fact  of  that  train  being  behind 
time ;  but,  on  the  contrary,  the  orders  were  to  run  wild  to  Schwartzburg,  which 
indicated  that  the  road  was  clear  to  that  point  so  far  as  No.  11  was  concerned. 
Was  that  to  be  regarded  as  a  regular  train  after  it  ceased  to  run  on  regular 
time?  When  struck,  it  was  an  hour  and  17  minutes  behind  time.  Should 
not  the  men  in  charge  of  the  Central  train  have  been  notified  of  the  fact  that 
No.  11  was  behind  time?  True,  mixed  train  No.  3  was  not  due  at  Schwartz- 
burg until  four  minutes  after  the  Central  train  had  left  West  Milwaukee,  but 
had  it  been  on  time  it  would  then  have  been  some  three  miles  west  of  Sum- 
mit Side  Track.  Its  time  was  faster  than  No.  11,  and  faster  than  the  speed 
of  the  Central  train.  But  still  it  was  liable  to  get  behind  time,  and  there 
had  been  no  opportunity  for  notifying  the  men  in  charge  of  the  Central  train 
that  it  wiis  behind  time  at  Schwartzburg,  and  so  they  were  bound  to  be  on 
the  lookout  for  signals  from  that  train,  as  the  jury  were  instructed  by  the 
court. 

The  engineer  of  the  Central  train  testified,  in  effect,  that  he  went  from 
West  Milwaukee  up  to  the  Summit,  using  the  caution  of  whistling  around 
every  curve,  as  well  as  crossing;  that  in  coming  to  the  Summit  he  had  all  but 
shut  off  his  engine,  and  as  the  fog  was  so  dense  he  Jiad  his  head  out  of  the 
the  window,  and  kept  his  eye  peeled  for  anything  that  might  happen;  that  he 
saw  a  dark  object,  as  it  was,  in  the  fog,  and  sang  out,  "Jump,  for  Christ's 
sake  I"  but  almost  as  soon  as  he  got  the  words  out  the  collision  occurred;  that 
when  he  saw  the  dark  spot,  he  reversed  the  engine,  plugged  her,  and  squealed 
for  brakes,  and  that  there  was  no  possible  way  of  stopping  the  train  sooner 
than  he  did ;  tliat  there  was  no  signal,  warning,  guard,  or  anything;  that  when 
he  first  saw  the  end  of  the  train  ahead  of  him,  he  had  passed  the  first  switch 
about  100  or  120  feet,. and  No.  11  was  backing  towards  him.  Whether  they 
were  bound  to  exercise  still  greater  care,  or  perform  a  still  more  stringent  duty, 
is  another  question. 

It  is  urged  that  the  undisputed  evidence  shows  that  the  men  in  charge  of 
the  Central  train  violated  the  printed  rules  in  running  into  Summit  Side  Track 
at  the  rate  of  speed  they  did.  The  rules  relied  upon  by  the  defendant  provided 
in  effect  that  "trains 'will  start  from  Milwaukee  ♦  ♦  *  on  their  card 
time."  Under  this,  the  men  in  charge  of  the  Central  train  were  bound  to  as- 
sume that  No.  11  and  No.  3  would  leave  for  Milwaukee  "on  their  card  time." 
Again,  "Care  must  be  used  In  coming  into  all  stations.  Always  approach 
a  station  on  the  supposition  that  a  train  is  to  be  met  iJiere  and  is  standing 
upon  the  main  track."  But  the  special  orders  were  to  run  wild  except  as  to 
regular  trains,  and  no  such  train  was  due  at  that  place  at  that  time.     So  the 
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last  clause  of  the  rule  quoted  is  in  conflict  with  the  special  orders  given,  and 
hence  were  to  be  disregarded  by  the  men  to  whom  they  were  given.  Besides, 
-that  clause  of  tlie  rule  only  contemplated  the  meeting  of  trains  at  stations, 
that  is,  trains  approaching  each  other  from  opposite  directions,  and  not  to 
trains  following  each  other  in  the  same  direction.  Those  seem  to  be  provided 
for  by  other  rules.  The  rules  provided  that  "freight  trains  will  not  exceed 
ten  miles  an  hour  passing  stations."  This  indicates  the  speed  at  which  a 
freight  train  is  permitted  to  pass  a  station  at  which  it  is  not  required  to  stop. 
Evidently  the  Central  train  did  not  exceed  the  speed  indicated .  At  least  there 
was  evidence  authorizing  the  jury  to  find  that  it  did  not.  It  was  16  minutes 
running  from  West  Milwaukee  to  Summit  Side  Track,  a  distance  of  only  two 
miles.  This  indicates  that  the  average  of  the  run  was  a  mile  in  eight  minutes, 
-or  seven  and  a  half  miles  per  hour. 

The  rules  furtlier  provided  that  "conductors  and  brakemen  of  freight  trains 
■approaching  stations  must  be  out  on  their  trains  at  least  one  mile  from  every 
station."  It  is  claimed  that  this  applied  to  Summit  Side  Track.  It  appears 
that  after  the  train  left  West  Milwaukee,  the  conductor  went  upon  the  engine 
and  sat  in  the  fireman's  seat,  and  remained  there  until  the  collision,  and  that 
the  head  brakeman  rode  for  a  short  distance  on  the  tender,  and  then  went 
into  the  gangway  between  the  tank  and  the  engine,  and  stood  there  until  the 
<5ollision.  There  was  but  one  other  brakeman  on  the  train,  and  there  is  no 
evidence  as  to  where  he  was.  These  are  claimed  to  be  violations  of  the  rule, 
and  hence  negligence  in  the  management  of  the  train.  On  such  a  foggy 
morning  it  would  seem  that  the  conductor  took  the  best  position  possible  for 
observation  and  giving  warning.  But,  assuming  that  Summit  Side  Trdck  was 
■one  of  tlie  stations  referred  to  in  the  rule,  and  that  the  conductor  and  he<ui 
brakeman  were  not  in  the  places  required  by  the  rule,  yet,  as  it  was  so  foggy 
^t  the  time  that  the  engineer  could  not  see  more  than  15  feet  ahead  of  the  en- 
gine, it  is  very  evident  that  neither  the  location  of  the  conductor  nor  head 
brakeman  in  any  way  tended  to  bring  about  the  collision,  or  that  their  loca- 
tion elsewhere  could  have  prevented  it.  Their  location  elsewhere  would  have 
been  of  no  service  in  giving  warning  of  undiscoverable  danger,  nor  to  put  on 
brakes  in  pursuance  of  a  signal  which  could  not  be  given  in  time  to  escape 
the  collision.  These  things  being  so,  such  improper  location,  if  negligence 
at  all,  wtis  exceedingly  remote,  and  in  no  way  contributed  to  the  collision. 
I'eajie  v.  Chicago  d-  N.  W,  liy.  Co,,  61  Wis.  166, 167 ;  S.  C.  20  K.  W.  Rep.  908. 

Under  all  the  facts  and  circumstances  of  the  case,  we  think  there  was  no 
error  in  submitting  to  the  jury  the  question  whether  there  was  any  negligence 
in  tlie  management  of  the  Central  train. 

It  is  claimed  that  the  fact  that  the  deceased  was  in  such  gangway  at  the 
time  of  the  collision  contributed  to  his  injury,  and  hence  that  the  plaintiff 
cannot  recover.  The  argument  is  that  had  he  been  at  his  post  on  the  top  of 
the  freight  cars,  he  would  not  have  been  injured,  as  none  of  them  were  thrown 
from  the  track.  But  he  is  not  to  be  held  responsible  for  the  non-expectation 
of  a  collision,  much  less  for  just  such  a  collision  and  just  such  consequences 
as  followed.  His  negligence,  if  it  can  be  called  negligence,  was  a  mere  con- 
•dition  of  the  injury.  As  well  might  it  be  said  that  had  he  ridden  in  the  caboose 
<ir  on  the  engine,  contrary  to  the  rule,  he  would  not  have  been  injured.  The 
collision  was  the  proximate  cause  of  the  injury.  His  being  in  the  gangway 
was  not  the  juridical  cause  of  the  injury.  It  may  have  been  a  remote  causa- 
tion,— sometimes  calleJ  remote  negligence, — but  it  is  too  remote  to  be  of  any 
significance  here,  and  hence  the  plaintiff  is  not  to  l)e  thereby  precluded  from 
recovery.  We  cannot  say  there  was  any  error  in  submitting  to  the  jury  the 
question  of  tlie  deceased's  contributory  negligence. 

Is  there  any  evidence  tending  to  show  negligence  on  the  part  of  the  defend- 
ant? As  already  observed,  there  was  a  failure  to  notify  the  men  in  charge 
of  the  Central  train  that  Ko.  11  was  behind  time  at  Schwartzburg,  notwith- 
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standing  there  was  three-quarters  of  an  hour  in  which  to  give  such  notice 
before  the  Central  train  lett  West  Milwaukee.  So  it  has  been  observed  that 
at  the  time  of  the  collision.  No.  11  was  an  hour  and  17  minutes  behind  time, 
and  was  backing  on  the  main  track  towards  the  Central  train ;  that  No.  3  waa 
25  minutes  behind  time;  and  that  there  was  no  signal,  warning,  guard,  nor 
any  tiling  to  inform  the  men  in  charge  of  the  Central  train  that  the  other  trains 
were  behind  time,  nor  of  their  approaching  danger.  Was  there  any  duty  oa 
the  part  of  the  men  in  charge  of  No.  11  or  No.  3  to  give  such  signals  or  warn- 
ings? One  of  the  defendant's  printed  rules  expressly  required  that  "in  case 
of  accident  or  unavoidable  delay  to  a  train  or  an  engine  on  the  main  track 
from  any  cmise,  conductors  must  immediately  station  men  with  a  red  flag  by 
day,  or  red  lights  and  torpedoes  by  night,  hcUf  a  mile  distant,  in  both  dii'eo- 
tions,  to  warn  approaching  trains.  Should  it  become  necessary  to  hack  a  train 
or  engine,  great  care  must  be  observed,  by  running  very  slowly,  and  sending 
a  flag-man  well  in  advance,  to  insure  safety  in  case  of  meeting.  Trains 
are  liable  to  he  followed  at  all  times, "  This  rule  seems  to  have  required  the 
men  in  charge  of  No.  3,  and  it  certainly  required  the  men  in  charge  of  No. 
11,  to  give  the  warnings  therein  indicated,  for  they  were  both  unavoidably 
delayed,  and  No.  11  was  upon  the  main  track,  and  also  backing  at  the  time. 
The  mere  fact  that  that  was  a  "signal  station"  did  not  do  away  with  the  re- 
quirement to  give  signals  to  trains  liable  to  follow,  for  the  rule  said  that 
"trains  are  liable  to  be  followed  at  all  times."  After  reading  this  rule  there 
can  be  no  doubt  but  what  there  was  evidence  to  go  the  jury  on  the  question 
Qf  the  defendant's  negligence  in  the  particulars  just  mentioned;  and  it  might 
well  have  been  claimed  that  the  court  was  authorized  to  instruct  the  jury* 
upon  the  undisputed  evidence,  that  the  failure  to  give  such  signals  was  neg- 
ligence. 

It  is  urged  that  although  the  men  in  charge  of  No.  11  and  No.  3  were  neg- 
ligent by  failing  to  give  signals,  yet,  that  they  were  all  co-employes  with  the 
deceased,  and  hence  that  the  injury  was  one  of  the  risks  of  the  service,  and 
therefore  the  plaintiif  cannot  recover.  Several  cases  are  cited  in  support  of 
this  contention.  The  case  most  relied  upon  is  Clark  v.  Chicago,  B.  &  Q.  K, 
Co,,  92  111.  43,  where  an  employe  sued  his  employer,  not  for  any  fault  or  neg- 
ligence of  the  latter,  but  for  the  fault  and  negligence  of  its  lessee  while  using 
a  portion  of  its  track.  But  we  shall  not  undertake  to  analyze  the  cases  cited. 
The  question  is  familiar  to  the  courts  and  the  profession.  It  is  believed  that 
the  facts  sUited  in  this  case  distinguish  it  from  any  of  those  cited.  The  men 
in  charge  of  No.  11  and  No.  3  were  employed  and  paid  by  the  defendant,  and 
were  liable  to  be  discharged  by  it  for  any  neglect  of  duty.  The  Central  Com- 
pany had  nothing  to  do  with  the  selection  of  any  of  them,  and  no  power  to 
dismiss  them.  The  deceased  and  the  men  in  charge  of  the  Central  train  were 
not  employed  nor  paid  by  the  defendant,  but  by  another  different  and  inde- 
pendent corporation.  Neither  corporation  had  any  control  over  the  men  in 
the  employ  of  the  other  except  that  upon  a  few  miles  of  railroad  the  train- 
men of  the  Central  Company  were  required  to  obey  the  rules  and  regulations 
prescribed  by  the  general  manager  of  the  defendant  for  both  companies,  and 
were  bound  to  obey  the  special  orders  of  the  defendant's  authorized  agents.  • 
But  a  general  manager  who  prescribes  rules,  or  a  train  dispatcher  who  gives 
special  orders,  is  not  a  fellow-servant  with  the  employes  in  charge  of  the  train. 
Darrigan  v.  N'ew  York  d-  N.  E,  R.  Co,,  (Conn.)  24  Amer.  Law  Reg.  452. 
The  two  corporations  got  their  authority  from  entirely  different  charters,  were 
doing  an  entirely  different  business,  and  were  wholly  independent  of  each 
other  except  as  indicated.  The  agreement  mentioned  between  the  two  com- 
panies imposed  obligations  and  duties  from  each  to  the  other,  and  conse- 
quently to  the  respective  train-men  of  each. 

We  cannot  hold  that  the  deceased  was  a  fellow-servant  with  the  men  in 
chai'ge  of  No.  11  or  No.  3.    The  judgment  of  the  circuit  court  is  adirmed. 
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NOTE. 

MaUer  and  Servant — Fdlow-Servant, 

As  to  questions  relating  to  master  and  servant,  who  are  fellow-servants,  and  liability 
of  common  master  for  negligence  of  superior  servant,  see  Farmer  v.  Central  Iowa  Ry. 
Co.,  24  N.  W.  Rep.  895,  and  note,  896-901.  The  United  States  circuit  court  for  the  dis- 
trict of  Kansas  recently  held  in  the  case  of  Garrahv  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
25  Fed.  Rep.  258,  that  a  common  laborer,  engaged  in  the  business  of  distributing  iron 
rails  along  the  side  of  a  railroad  track,  to  be  laid  in  place  of  other  rails  removed  from 
that  track,  and  under  the  control  of  a  boss  or  foreman,  is  not  in  the  same  employment 
and  not  a  fellow-s^ervant  of  a  man  controlling  and  managing  a  switch-engine  not  used 
in  carrying  these  rails,  but  in  moving  and  transferrine  from  one  place  to  another  cars 
not  engaged  in  the  business  of  relaying  said  track,  and  that  the  railroad  company  will 
be  liable  in  damages  for  any  injury  to  the  former  caused  by  the  negligence  of  the  latter. 
It  was  said  in  Gray  v.  Philadelphia  &  R.  R.  Co.,  24  Fed.  Rep.  168,  where  a  fireman  on 
a  railroad  train  was  injured  by  a  collision  at  a  crossing  of  two  roads,  brought  about  by 
the  concurring  negligence  of  the  engineer  on  his  train  and  of  the  employe  of  the  other 
road,  that  his  right  to  recover  damages  for  such  injury  from  the  other  road  will  not  be 
defeated  by  reason  of  the  negligence  of  the  engineer  of  his  own  road. 


United  States  Exp.  Co.  v.  Jenkins. 
Filed  December  1,  1885. 

1.  Evidence— Circumstantial  Evidence. 

Circumstantial  evidence  is  defined  to  be  where  the  proof  applies  immediately  to 
collateral  facts  supposed  to  have  a  connection,  near  or  remote,  wich  the  fact  in  con- 
troversy. 

2.  Tbiait— Instructions— Circumstantial  Evidence. 

Where  a  case  depends  upon  circumstantial  evidence,  it  is  obviously  misleading  to 
separate  each  collateral  fact  going  to  make  u^  the  chain  of  circumstances,  which 
would  together  force  conviction  of  the  principal  fact  in  controversy,  and  then, 
with  qualification,  instruct  the  jury  that  such  isolated  collateral  fact  was  not  suffi- 
cient of  itself  to  establish  such  principal  fact. 

3.  Same— Partial  Instructions. 

Instructions  to  the  jury  should  cover  the  whole  case,  and  take  in  all  the  testimony. 

Appeal  from  circuit  court,  Crawford  county. 

This  action  is  to  recover  moneys  alleged  to  have  been  received  by  the  de- 
fendant from  the  plaintiff,  and  which  the  former  refused  to  pay  over  on  de- 
mand .  The  answer  was  a  general  denial.  The  court  gave  no  general  charge, 
but  did  state  to  the  jury  the  plaintiff's  claim,  and  did  give  to  them  several  in- 
structions at  the  request  of  the  defendant,  to  the  effect  that  they  must  ex- 
clude from  their  minds  ''all  reports,  statements,  and  rumors  «  «  «  not 
in  evidence;*'  that  they  must  determine  the  facts  from  the  evidence  given  in 
court;  that  they  must  find  for  the  defendant  unless  it  had  been  proven  "that 
the  defendant  himself  took"  the  money,  or  a  part  of  it,  from  the  plaintiff's 
safe,  or  obtained,  and  improperly  kept  it,  or  some  part  of  it.  after  it  was  taken 
by  somebody  else;  that  ''the  possession  of  money  not  identified  as  the  same, 
or  a  part  of  the  same,  money  taken  *  *  ♦  raises  no  presumption  what- 
ever that  it  was  the  same  money,  or  a  part  of  it;*'  that  ''the  sudden  bettering 
■of  the  defendant's  circumstances,  and  his  possession  of  more  money  than  his 
neighbors  generally  supposed  he  had,  if  proven  and  wholly  unexplained, "  were 
not  sutficieut  to  justify  a  verdict  for  the  plaintiff,  but  was  "a  circumstance" 
for  tJbem  to  consider;  that  it  was  "not  sufiicient  to  entitle  the  plaintiff  *  *  * 
to  recover;  that  it  should  prove  that  the  defendant  might  have  taken  the  money 
from  its  safe,  or  that  he  might  have  received  it,  or  a  part  of  it,  from  some  per- 
son, or  that  he  might  have  found  it,  or  a  part  of  it;"  that  "evidence  that  the 
defendant  was  poor  before  June  29, 1882,  and  had  considerable  sums  of  money 
afterwards  is  not  sufficient  to  justify"  them  "in  finding  against  the  defend- 
ant," but  was  a  circumstance  for  them  to  consider.  The  court  also  gave  to 
the  j  ury  this  instruction ,  to  which  special  exception  is  taken ;    "  To  entitle  the 
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plaintiff  company  to  recover  it  must  have  proven  here  in  court  before  you  that 
the  defendant  actually  did  take  that  money  from  its  safe,  or  that  he  actually 
obtairied  and  improperly  kept  tJtat  same  identical  money,  or  some  part  of  it. 
And  unless  the  plaintiff  company  has  so  proven,  you  will  find  for  the  defend- 
ant." Under  these  instructions  the  jury  returned  a  special  verdict  to  the  ef- 
fect (1)  tliat  after  the  arrival  of  the  train  of  cars  at  Boscobel,  9; 30  p  m.,  on 
tlie  night  of  June  29,  1882,  the  plaintiff's  employes  left  in  its  safe  at  that 
place  ^2,800;  (2)  that  the  same  was  stolen  or  embezzled  therefrom  on  that 
night;  (3)  but  that  the  defendant  did  not  have  or  receive  any  part  of  it,  know^ 
ing  that  it  had  been  embezzled  or  stolen  from  the  plaintiff'^ s  safe;  and  (4) 
the  Jury  also  returned  a  general  verdict  in  favor  of  the  defendant.  From  the 
judgment  entered  upon  the  verdict  the  plaintiff  brings  this  appeal. 

Brooke  <&  Butcher  and  Thomas  ds  Fuller,  for  appellant,  United  States  Exp. 
Co.  Bushnell  &  Watkins  and  Wilson  &  Provis,  for  respondent,  Joseph  Jen* 
kins. 

Cassoday,  J.  The  defendant  was  tried  and  convicted  upon  the  charge  of 
having  received  a  portion  of  the  money  named,  knowing  that  it  had  been 
stolen.  He  then  brought  that  case  to  this  court  on  writ  of  error,  and  urged 
a  reversal  in  part  upon  the  ground  that  the  evidence  was  insufficient  to  sup- 
port the  verdict.  The  judgment  was  affirmed,  and  so  it  was  held  that  the 
evidence  was  sufficient  to  sustain  the  conviction.  Jenkins  v.  State,  62  Wis. 
49;  S.  C.  21  K.  W.  Rep.  232.  Counsel  for  the  plaintiff  seems  to  think  that 
the  opinion  of  Mr.  Justice  Lyon  in  the  criminal  case  required  the  trial  court, 
upon  similar  evidence  in  this  case,  to  direct  a  verdict  for  the  plaintiff.  Thia 
contention  seems  to  be  based  upon  a  misconception  of  the  functions  of  both 
court  and  jury.  It  was  the  province  of  the  jury  to  pass  upon  the  facts.  They 
have  done  so.  If  there  is  no  intervening  error,  the  verdict  will  not  be  dis- 
turbed. The  evidence  in  the  record  before  us  is  quite  similar  to  the  evidence 
in  the  criminal  case.  Its  nature  and  character  are  sufficiently  indicated  in 
the  report  of  that  case,  to  which  reference  is  made.  It  is  enough  here  to  say 
that  the  evidence  is  wholly  circumstantial.  Such  evidence  generally  pre- 
sents to  the  jury  the  duty  of  balancing  probabilities.  In  sudi  cases  the  certi- 
tude of  the  verdict  is  rarely  susceptible  of  demonstration.  As  applied  to  such 
evidence  we  are  convinced  that  the  instructions  given  naturally  tended  to- 
mislead  the  jury,  especially  the  portion  to  which  exception  was  taken.  The 
fact  that  most  of  the  instructions  were  prepared  by  and  given  at  the  request 
of  the  defendant's  attorney  did  not  render  them  any  less  likely  to  mislead. 
They  gave  the  defendant's  side  of  the  case  with  repetition  and  emphasis,  and 
only  referred  to  the  plaintiff's  side  by  way  of  negativing  certain  portions  of 
its  evidence.  True,  the  plaintiff's  counsel  were  at  liberty  to  present  counter- 
instructions  covering  its  side  of  the  case,  but  they  did  not.  Ordinarily,  where 
the  charge  of  the  court  does  not  cover  all  phases  of  the  case,  counsel  is  bound 
to  call  the  attention  of  the  court  to  the  omitted  portion  by  an  appropriate  re- 
quest, or  be  precluded  from  making  it  available  as  error.  But,  even  then, 
the  instructions  given  must  not  tend  to  mislead  the  jury.  In  the  case  before 
us,  under  the  instructions  given,  the  jury  might  well  have  supposed  that  the 
plaintiff,  in  order  to  recover,  was  bound  to  prove  before  them  in  court  by 
direct  and  positive  testimony  "that  the  defendant  actually  did  take  that 
money  from  its  safe,  or  that  he  actiiallif  obtained  and  improperly  kept  that 
same  identical  money,  or  some  part  of  it." 

Since  the  evidence  was  all  circumstantial,  it  is  obvious  that  neither  the  act 
of  taking,  obtaining,  keeping,  nor  identifying  was  proved  by  direct  and  posi- 
tive testimony.  A  similar  instruction  had  previously  been  given,  but  in  a 
less  objectionjible  form.  "Circumstantial  evidence  is  defined  to  be  wliere 
the  proof  applies  immediately  to  collateral  facts  supposed  to  have  a  connec- 
tion, near  or  remote,  with  the  fact  in  controversy. "  Eherhard,t  v.  Sanger,  51 
Wis.  78;  S.  C.  8  N.  W.  Kep.  Ill ;  Bouck  v.  Enos,  61  Wis.  663, 664 ;  S.  C.  21  lH. 
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W.  Rep.  825.  In  such  a  case  it  is  "obviously  misleading  to  separate  each  col- 
lateral fact  going  to  make  up  the  chain  of  circumstances  which  would  to- 
getlier  thus  force  conviction  of  the  principal  fact  m  controversy,  and  then, 
with  qualification,  instruct  the  jury  that  such  isolated  collateral  fact  was  not 
sufficient  of  itself  to  establish  such  principal  fact. "  Id.  Here  that  was  done 
as  to  certain  isolated  collateral  facts,  without  any  instruction  as  to  the  nature 
or  effect  of  circumstantial  evidence,  or  whether  the  jury  were  at  liberty  to 
find  for  the  plaintiff  upon  such  circumstantial  evidence.  By  thus  entirely 
ignoring  the  plaintiff's  case,  based,  as  it  was,  wholly  upon  circumstantial 
evidence,  except  to  weaken  certain  features  of  it,  and  then  giving  undue 
prominence  to  the  fact  of  actually  taking,  actually  obtaining,  and  improperly 
keeping  that  same  identical  money,  it  is  easy  to  perceive  how  the  jury  may 
have  been  induced  to  believe  that  there  was  no  such  testimony  in  the  case  as 
would  support  a  verdict  for  the  plaintiff.  It  is  very  much  as  though  the  jury 
had  been  instructed  that  they  must  be  so  convinced  beyond  a  reasonable  doubt. 
Partial  and  one-sided  instructions,  tending  to  secure  the  result  indicated,  are 
certainly  erroneous.  Instructions  to  the  jury  should  cover  the  whole  case  and 
take  in  all  the  testimony.  First  Nat,  Bank  v.  Currie,  44  Mo.  91 ;  Ellis  v.  Mo 
Pike,  50  Mo.  .574;  Raysdon  v.  Trumho,  52  Mo.  35;  Jones  v.  Jones,  57  Mo.  138; 
Calefy.  Thomas,  81  111.  479;  Chicago  P.  <&  P,  Co,  v.  Tilton,  87  111.  547. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Priest  c.  Yarney. 

Filed  December  1,  1886. 

Heference — Notice  op  Motion — Gbnkbal  Appearance  by  Attorney — Waiver. 

Where  an  attorney  has  appeared  generally  on  a  hearing  upon  the  merits,  upon  an 
inspection  of  the  pleadings  by  the  court,  and  the  admission  of  counsel  for  the  par- 
ties that  plaintitTs  bill  of  items  contained  70  items,  and  the  defendant's  bill  of  par- 
ticulars contained  30  items,  without  objection  for  want  of  notice,  is  a  waiver  of  no- 
tice that  such  motion  would  be  based  upon  such  pleadings  and  bills  of  items  and 
particulars. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

This  action  i/.  to  recover  for  services  rendered  and  moneys  expended  by  the 
plaintiff  as  attorney  foi  the  defendant.  The  answer  denies  the  extent'  and 
value  »f  the  services  and  the  amount  of  money  expended.  On  application  of 
the  plamtiff,  the  court,  July  15,  1884,  ordered  that  the  issues  be  referred  to  a 
commissioner  to  hear  and  decide  the  whole  issue  and  report  thereon  to  the 
court.  This  order  recited  the  appearance  of  the  defendant  by  his  attorney, 
and  that,  "from  an  inspection  of  the  pleadings  and  the  Jidmission  of  coun- 
sel for  the  defendant,  that  the  trial  of  issues  of  fact  in  the  action"  would 
"require  the  examination  of  a  long  account  on  each  side."  The  defendant's 
attorney  thereupon  moved  the  court,  upon  his  own  affidavit,  to  strike  out  of 
said  order  the  words  "the  admission  of  counsel  for  the  defendant. "  That 
motion  was  resisted  by  a  counter-affidavit  on  the  part  of  the  plaintiff;  and  on 
the  hearing  thereof  the  court,  August  6,  1884,  modified  that  part  of  the  re- 
citals in  tlie  order  which  are  quoted  above  by  striking  out  the  word  "defend- 
ant," in  italics,  and  inserting  in  lieu  thereof  the  words  "parties  that  the  plain- 
tiff's bill  of  items  contains  seventy  items,  and  the  defendant's  bill  of  particu- 
lars contains  thirty  items;"  but  that  said  order  in  other  respects  was  allowed 
to  remain  the  same.  In  June,  1885,  the  defendant  moved  the  court,  upon  an 
affidavit,  to  set  aside  and  vacate  said  order  of  reference  so  modified,  "for  the 
reiison  it  was  improvidently  and  illegally  granted."  That  motion  was  resisted 
by  an  affidavit  on  the  part  of  the  plaintiff,  and  the  court  thereupon  made  an 
order  thereon  of  whicli  the  body  is  as  follows:  "This  case  having  come  on 
to  be  heard  on  notice  of  motion  by  the  defendant  to  set  aside  and  vacate 
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the  order  of  reference  made  therein  and  dated  July  15,  1884,  and  it  appear- 
ing that  the  original  order,  bearing  date  on  said  last-named  day,  had  been 
modified  by  the  court  on  the  application  of  the  defendant  on  the  sixth  day  of 
August,  1884,  after  hearing  Mr.  Blair  for  the  defendant  and  Mr.  Bragg  for 
plaintiff,  the  court  refused  to  reconsider  its  former  decision,  and  denies  the 
motion,  with  ten  dollars  costs.  Dated  June  15,  1885,"  This  order  was  ex- 
cepted to  by  the  defendant.  July  9,  1885,  the  defendant  appealed  from  both 
of  these  orders  to  this  court. 

E,  8,  Bragg,  for  respondent,  D.  W.  0.  Priest.  A.  M.  Blair  for  appellant, 
Daniel  Varney. 

Cassoday,  J.  It  is  competent  for  a  party  to  waive  notice  of  a  motion.  An 
appearance  at  the  hearing  generally  by  an  attorney  is  such  waiver.  It  is  com- 
petent for  a  party  to  waive  notice  of  the  papers  or  records  upon  which  a  mo- 
tion is  based.  A  hearing  upon  the  merits  upon  an  "inspection  of  the  plead- 
ings" by  the  court,  "and  the  admission  of  counsel  for  the  parties  that  the 
plaintiff's  bill  of  items  contained  seventy  items,  and  the  defendant's  bill  of 
particulars  contained  thirty  items,"  without  any  objection  for  want  of  such 
notice,  was  a  waiver  of  notice  that  such  motion  would  be  based  upon  such 
pleadings  and  bills  of  items  and  particulars.  The  recitals  in  the  order  of  July 
15,  1884,  of  such  admission  must,  in  the  absence  of  a  bill  of  exceptions  show- 
ing otherwise,  be  regarded  as  verities.  Bunn  v.  Valley  Lumber  Co,,  24  N.  W. 
Rep.  403.  The  recitals  in  that  order,  as  modified,  were  sufficient  to  authorize 
the  reference.  In  fact,  the  case  seems  to  be  a  proper  one  for  a  reference  un- 
der the  decisions  of  this  court.  This  being  so,  the  reasons  given  in  the  no- 
tice to  set  it  aside  11  months  afterwards  could  not  exist.  It  follows  that  the 
court  was  justified  in  refusing  to  reconsider  its  former  decision  and  denying 
the  motion.     Both  of  the  orders  of  the  circuit  court  are  affirmed. 


De  Voin  V,  Michigan  Lumber  Co. 

Filed  December  1,  1885. 

Bailment  for  Hibe— Use  of  Horses  Hired  fob  Other  Work  than  Contracted  for 
— Liability  op  Hirer  for  Loss  of  Horses. 

A.  hired  his  team  and  driver  to  B.  to  haul  logs,  and  by  the  direction  of  C,  B.'s 
foreman,  the  driver  went  to  haul  hay.  and,  under  the  guidance  of  C,  in  going  to  a 
hay-stack,  drove  over  the  snow-covered  ice  on  the  river,  which  broke  through,  and 
the  horses  were  drowned.    Held,  that  B.  was  liable  to  A.  for  the  value  of  the  horses. 

Appeal  from  circuit  court,  Marathon  county. 

January  1,  1883,  the  plaintiff  resided  at  Rhinelander,  and  owned  the  span 
of  horses  in  question  and  a  pair  of  sleighs,  and  had  a  hired  man  to  drive  them, 
to  whom  he  was  paying  $35  per  month.  The  defendant  was  at  the  time 
engaged  in  lumbering;  getting  in  saw-logs  at  two  different  camps,  one  at 
Rocky  Run  and  the  other  at  Sugar  Gamp.  About  the  time  named  the  defend- 
ant hired  of  tlie  plaintiff  his  said  team,  sleighs,  and  driver  to  haul  supplies 
from  Rhinelander  to  the  camps  named,  for  which  the  defendant  agreed  to  pay 
the  plaintiff  ;$75  per  month.  At  the  same  time  it  was  agreed  between  them 
that  the  driver  and  team  should  be  boarded  and  kept  by  the  plaintiff  when- 
ever they  were  in  Rhinelander  at  an  agreed  price,  to  be  paid  by  the  defend- 
ant. After  \yeing  engaged  for  some  days  in  hauling  supplies  to  Sugar  Camp, 
the  defendant  obtained  permission  from  the  plaintiff  to  have  the  team  and 
driver  haul  logs  at  Rocky  Run  for  a  few  days,  and  they  were  sent  there  for 
that  purpose  by  the  plaintiff.  After  hauling  logs  at  that  place  one  day  the 
defendant's  foreman  of  that  camp  directed  the  driver  to  take  the  team,  and  go 
and  haul  some  hay  from  a  place  on  the  Tomahawk  river  about  10  miles  north 
of  that  camp,  and  also  sent  one  of  the  defendant's  men  with  him  to  show  him 
the  way  and  to  help  load  the  hay.    On  reaching  the  first  stack,  which  had 
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been  partly  hauled  to  the  camp,  the  guide  directed  the  driver  to  drive  up  to 
the  next  stack,  which  was  close  by  the  river,  and  in  a  direction  where  there 
was  no  road,  and  across  water  frozen  over  and  covered  with  snow.  In  going 
to  the  second  stack  the  driver  sat  upon  the  sled  and  the  guide  walked  behind 
it.  When  the  horses  got  upon  the  ice  it  broke  through,  and  tliey  were  both 
drowned.  This  action  is  to  recover  their  value.  The  verdict  was  for  the 
plaintiff.  From  the  judgment  entered  thereon  the  defendant  brings  this  ap- 
peal. 

L.  A.  Pradt  and  Neal  Brovm,  for  respondent,  J.  L.  De  Voin.  QrcLce  cfe 
Craven,  for  appellant,  Michigan  Lumber  Co. 

Oassoday,  J.  The  court  stated  to  the  jury  that  it  was  admitted,  or  proved 
by  uncontradicted  evidence,  that  at  the  time  of  the  accident  the  team  and 
driver  "were  in  the  employ  of  the  defendant  *  *  *  for  the  purpose  of 
hauling  logs."  It  is  now  claimed  that  this  was  a  controverted  question  of 
fact  for  the  jury  to  determine.  The  only  witness  of  the  defendant  on  that 
<|uestion  testified,  in  effect,  that  he,  in  behalf  of  the  defendant,  made  the  con- 
tract of  liire  with  the  plaintiff;  that  he  hired  the  team  and  driver  "to  haul 
logs,  and  to  haul  supplies  to  Sugar  Camp  or  Rocky  Run,  just  as  he  was  a  mind 
to  have  him."  It  is  undisputed  that  for  the  time  being  the  team  and  driver 
had  stopped  hauling  supplies,  and  had  gone  to  Rocky  Run  for  the  express 
purpose  of  hauling  logs,  and  had  hauled  logs  there  for  one  day.  There  is  no 
claim,  nor  any  testimony  to  support  any  claim,  of  any  express  contract  with 
the  plaintiff  that  the  team  should  be  used  in  hauling  hay  or  supplies  from 
any  other  place  than  Rhinelander.  The  defendant  did  give  evidence  tending 
to  prove  that,  by  the  general  custom  in  the  vicinity,  it  was  understood  that 
when  a  team  was  hired  to  haul  logs  it  included  the  right  to  use  the  same  to 
haul  a  load  of  supplies,  or  a  load  of  liay,  or  anything  of  that  description.  The 
court  was  very  liberal  in  its  allowance  of  evidence  of  such  general  custom. 
The  plaintiff  denied  any  knowledge  of  the  existence  of  any  such  custom.  The 
question  whether  such  custom  existed  was  fairly  submitted  to  the  jury.  The 
verdict  for  the  plaintiff  negatived  the  existence  of  such  custom,  and  estab- 
lished the  fact  as  a  verity  that  by  the  express  contract  of  hire  the  team  was 
only  to  be  used  in  hauling  supplies  from  Rhinelander,  or  logs  at  Rocky  Run. 

The  defendant  requested  the  court  to  instruct  the  jury,  in  effect,  that  the 
driver  was  the  agent  of  the  plaintiff;  that  his  consent  to  go  for  the  hay  was 
the  consent  of  the  plaintiff,  and  hence  that  he  could  not  recover;  and  that  if 
the  injury  occurred  through  the  driver's  negligence,  then  the  plaintiff  could 
not  recover.  For  the  refusal  to  give  such  several  instructions,  en*ors  are  as- 
signed. 

In  a  limited  sense  the  driver  was  the  agent  of  the  plaintiff.  He  was  such 
agent  in  caring  for  and  driving  the  team  in  hauling  supplies  from  Rhine- 
lander and  logs  at  Rocky  Run.  That  included  the  proper  feeding  and  han- 
dling of  the  team.  He  was  only  22  years  of  age,  but  had  some  experience  in 
driving  teams.  There  is  no  claim  nor  evidence  tending  to  prove  tliat  he  was 
negligent  in  the  act  of  handling  the  team.  There  wiis  a  road  to  the  iirst 
stack.  It  had  been  cut  by  the  guide  sent  with  the  driver.  Near  the  first 
stack  the  road  wjis  along  on  the  ice  on  the  river.  There  was  no  difficulty  in 
getting  to  the  first  stack.  Between  that  stack  and  the  other  stack  there  was 
no  road  nor  any  broken  path.  It  seems  to  have  been,  or  at  least  a  portion  of 
it,  right  along  on  the  river.  But  the  water  was  frozen  over,  and  the  ice  was 
covered  with  snow.  The  space  between  the  two  stacks  appeared  to  be  level 
snow,  and  there  was  no  unusual  appearance  around  or  about  the  place  where 
the  accident  occurred.  The  driver  had  never  been  there  before.  There  is  no 
evidence  that  there  was  any  safer  way  or  any  other  way  to  the  second  stack. 
There  is  no  evidence  that  the  team  was  not  driven  properly  and  in  the  way 
directed  by  the  guide,  who  appears  to  have  known  of  the  locus  in  quo.  The  age 
of  the  guide  is  not  given,  but  he  was  selected  by  the  defendant's  foreman  for 
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the  purposes  indicated.  The  accident  did  not  occur  by  reason  of  any  negli- 
gence in  the  mere  driving  or  handling  the  team,  but  in  obeying  the  directions 
given  by  the  foreman  and  guide,  and  driving  the  team  into  a  dangerous  place 
without  knowing  it  to  be  dangerous.  If  the  driver  was  negligent  at  all,  it 
was  in  obeying  directions  and  driving  out  upon  the  ice  for  the  first  time 
without  first  testing  its  strength.  If  the  guide  was  negligent  in  walking  be- 
hind the  sled  while  being  driven  to  the  second  stack,  instead  of  going  ahead 
of  the  team  and  testing  the  ice,  yet,  as  the  service  in  which  they  were  then 
engaged,  was  not  such  as  was  contemplated  in  the  contract  of  hire,  he  was 
not  a  co-employe  with  the  driver  in  such  a  sense  as  to  relieve  the  defendant 
from  liabili^  on  account  of  such  negligence.  Railroad  Co,  v.  Fort^  17  TValL 
653;  Mann  v.  Oriental  P.  W.,  11  R.  1. 152;  Lalor  v.  Chicago,  B.  <fe  Q.  R.  Co., 
5*2  111.  401. 

Was  the  driver  the  agent  of  the  plaintiff  in  the  act  of  obeying  the  direc- 
tions of  the  defendant's  foreman  and  guide,  at  a  place  distant  from  the  camp, 
and  in  a  kind  of  work  not  contemplated  by  the  contract  of  hire?  It  seems  to 
us  that  he  was  not.  Of  course,  the  driver  was  selected  by  the  plaintiff  to  drive 
the  team  in  performing  the  work  contemplated  in  the  contract  of  hire.  Had 
the  injury  occurred  by  reason  of  any  negligence  or  incompetency  of  the  driver 
while  engaged  in  the  work  or  service  so  contemplated  by  the  contract  of  hire, 
then  the  loss  would  have  fallen  upon  the  plaintiff;  for,  by  selecting  him  to 
drive  his  team,  he  had  taken  upon  himself  the  responsibility  of  the  requisite 
care  and  competency  of  the  person  so  selected  in  doing  the  work  he  had  con- 
tracted to  have  him  do.  Quarman  v.  Burnett,  6  Mees.  &  W.  499 ;  Jones  v. 
Mayor,  etc.,  14  Q.  B.  Div.  890;  Huffy.  Ford,l2J6  Mass.  24;  Joslinv.  Grand 
Rapids  I.  Co.,  50  Mich.  516;  S.  C.  15  N.  W.  Rep.  887.  And  yet,  while  en- 
gaged in  such  contemplated  work,  had  the  team  been  injured  solely  by  reason  of 
having  been  driven  by  the  careless  direction  of  the  defendant  into  some  place  of 
danger,  not  obvious  to  the  senses  and  unknown  to  the  driver,  there  would  be 
no  question  of  the  defendant's  liability.  Indermaur  v.  Dames,  L.  R.  2  C.  P. 
311.  In  such  contemplated  service  the  defendant  was  still  under  obligation 
to  exercise  reasonable  diligence  in  providing  a  suitable  place  for  the  team  to 
be  driven ;  or,  in  other  words,  not  to  carelessly  cause  the  team  to  be  driven  into 
a  place  of  concealed  danger  unknown  to  the  driver.  Id. ;  Coombs  v.  New  Bed- 
ford  C.  Co.,  102  Mass.  583, 584;  Stmhoda  y.Ward,  40  Mich.  423;  Parkhurst 
V.  Johnson,  50  Mich.  70;  S.  C.  15  N.  W.  Rep.  107.  In  case  of  injury  in  such 
contemplated  service,  the  mere  fact  that  the  driver  was  in  a  limited  sense  the 
agent  of  the  plaintiff,  as  indicated,  would  not  take  away  the  liability  of  the 
defendant,  under  whose  orders  and  control  he  was  acting  at  the  time,  for  neg- 
ligently inducing  him  to  drive  into  a  place  of  concealed  danger.  Ruurke  v. 
White  M.  C.  Co.,  2  C.  P.  Div.  205. 

But  the  case  at  bar  is  more  favorable  for  the  plaintiff  than  any  supposed. 
Here  the  injury  occurred  when  neither  the  team  nor  the  driver  were  engaged 
in  the  work  contemplated  in  the  contract  of  hire.  They  were  both,  however, 
doing  service  for  the  defendant  under  the  directions  of  its  foreman,  and  the 
guide  selected  by  him.  The  team  was  drowned  solely  by  reason  of  being 
driven  by  such  direction  into  a  place  of  concealed  danger  unknown  to  the 
driver.  Had  not  the  team  at  the  time  of  the  injury  been  accompanied  and 
driven  by  the  driver  selected  and  employed  by  the  plaintiff,  there  could  bo 
no  question  but  what  such  diverted  use  of  the  team  would  have  been  a 
conversion  within  all  the  authorities.  Wfieelock  v.  Wheelwright,  5  Mass. 
104;  Homer  v.  Thwing,  3  Pick.  492 ;  Hall  v.  Corcoran,  107  Mass.  251;  Wood- 
man V.  Hubbard,  25  N.  H.  67;  Hart  v.  Skinner,  16  Vt.  138.  The  same  rule 
has  been  applied  to  the  unauthorized  use  of  slaves.  Horsely  v.  Branch, 
1  Humph.  199;  ScrugrfS  v.  Davis,  5  Sneed,  261 ;  Moseley  v.  Wilkinson,  24  Ala. 
411;  Fail  v.  Mc Arthur,  31  Ala.  26;  Spencer  v.  Pilcher,  8  Leigh,  566.  For 
the  loss  during  such  diversion  or  misuse,  the  defendant  would  have  been  ab- 
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solutely  liable,  even  though  it  occurred  by  reason  of  the  fault  of  the  horses  or 
a  mere  accident.  Lucas  y.  Ti-umbuU,  15  Gray,  306;  Perham  v.  Coney,  117 
Mass.  102;  FUher  v.  Kyle,  27  Mich.  454;  Lane  v.  Cameron,  38  Wis.  603.  Does 
the  mere  fact  that  the  driver  consented  to  the  diversion  of  employment,  and 
was  in  the  act  of  driving  the  team  when  the  accident  occurred,  relieve  the- 
defendant  from  the  liability  which  would  otherwise  have  existed?  We  must 
answer  this  question  in  the  negative.  There  Is  no  claim  that  he  participated 
in,  or  was  ever  present  at  the  time  of  making,  the  contract  of  hire;  nor  that  he 
had  any  authority  to  modify  that  contract  or  make  a  new  one.  The  case  is 
quite  similar  in  principle  to  Crocker  v.  €hillifer,  44  Me.  491,  where  one  of  the 
drivers  had  a  conditional  interest  in  the  horses  and  consented  to  the  diversion, 
but  it  was  held  that  the  defendants  were  liable  for  their  value,  notwithstaud* 
ing  they  were  accidentally  destroyed  by  fire  without  the  neglect  or  fault  of 
any  one. 

The  judgment  of  the  circuit  court  is  affirmed. 


Spearbracker  t>.  Town  of  Larrabee. 
Filed  December  1,  1886. 

1.  Towwa—BEiDGJCS— Liability  of  Town— Notice. 

Admission  of  notice  to  town  of  claim  for  damages  caused  by  defective  bridge- 
hdd  proper. 

2.  Same— Evft)ENCK— Defects  at  Other  Places  Than  Place  of  Accident— Notice. 

Evidence  that  a  bridge  was  out  of  repair,  and  the  planks  old  and  decayed  at  other 
points  than  the  one  where  an  accident  occurred,  is  admissible  to  show  such  a  general 
defective  condition  of  the  bridge  as  would  charge  the  town  authorities  with  notice 
of  its  condition. 

3.  Same— Bridge  in  Village— Liability  op  Town— Repairs— Rev.  St.  Wis.  1878,  gf 

910,  1339. 

A  bridge  in  a  village  created  oiit  of  a  part  of  a  town,  must  be  kept  in  repair  by 
the  town. 

4.  Same— Filing  Claim  with  Clerk  and  Board  of  Audit— Rev.  St.  1878,  J  821 ;  Laws 

1882,  Ch.  113. 

A  verified  claim  for  damages  for  injury  caused  by  a  defective  bridge  need  not 
be  filed  with  the  clerk  and  board  of  audit  of  a  town,  as  in  the  case  of  an  account 
against  the  town. 
6.  Same — Contributory  Negligence — Knowledge  of  Defect. 

That  a  party  sustaining  injury  by  reason  of  a  defective  bridge  had  knowledge  of 
its  condition  before  he  drove  on  it,  is  not  contributory  negligence  per  se,  and  tlie 
question  should  be  left  to  the  jury. 

Appeal  from  circuit  court,  Waupaca  county. 

JF*.  M,  Guernsey  and  /.  C.  Gregory,  for  respondent,  Charles  Spearbracker. 
Gary,  Phillips  &  Forward,  for  appellant.  Town  of  Larrabee.' 

Orton,  J.  This  action  was  brought  by  the  respondent  to  recover  damages 
for  injury  to  a  horse  occasioned  by  the  insufficiency  and  want  of  repair  of  a. 
bridge  upon  one  of  the  highways  of  the  defendant  town,  and  he  recovered 
judgment  therein,  from  which  this  appeal  is  taken.  The  facts  in  evidence 
will  sufficiently  appear  in  the  consideration  of  the  exceptions  argued  by  the 
learned  counsel  of  the  appellant. 

1.  The  admission  in  evidence  of  the  written  notice  to  the  town  required  to 
be  given  by  section  1339,  Rev.  St.,  90  days  after  the  happening  of  the  event 
which  caused  the  damage,  as  a  condition  precedent  to  maintaining  the  action. 
There  were  two  such  notices  offered  in  evidence;  one  for  the  purpose  of  such 
notice  as  above  required,  and  the  other  as  the  statement  of  the  plaintiff's 
claim,  filed  with  the  town  clerk,  to  be  laid  before  the  town  board  of  audit,  as- 
required  by  section  824,  Rev.  St.  These  notices  were  alike,  except  it  is- 
claimed  the  first  of  said  notices  bore  date  January  11,  1884,  and  the  other 
December  11,  1883.     When  offered,  the  date  of  the  first  notice,  January  lU 
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1884,  was  erased,  and  the  date  December  11,  1883,  was  written.  It  was  not 
conclusively  proved  that  such  alteration  was  made  before  its  service  on  one 
of  the  supervisors  of  the  town,  but  the  plaintiff,  as  a  witness,  testified  that  he 
thought  it  was,  and  the  testimony  was  sufficiently  positive  that  the  notice 
was  served  at  the  last-mentioned  date.  The  date  of  the  notice  is  quite  im- 
material, but  it  was  necessary  to  prove  the  time  when  it  was  served.  The 
accident  occurred  September  19,  1883,  and  January  11,  1884,  would  have 
been  too  late.  The  jury  were  warranted  from  the  evidence  in  finding  that 
the  service  was  made  iit  time,  and  most  clearly  the  notices  themselves,  to- 
gether with  the  explanatory  evidence,  were  admissible  to  be  considered  by 
the  jury,  and  their  rejection  by  the  court  would  have  been  erroneous. 

2.  The  court  refused  to  strike  out  the  testimony  that  the  bridge  had  manj 
holes  in  it  at  other  places  than  where  the  horse  stepped  through  and  was  in- 
jured, and  that  the  bridge  was  generally  out  of  repair  and  the  planks  rotten 
and  decayed,  a  few  days  before  the  accident.  The  refusal  was  based  upon  the 
ground  that  such  condition  of  the  bridge  was  pertinent  to  the  question  of 
notice  to  the  town  authorities  of  the  defect  which  caused  the  injury.  We 
think  the  testimony  was  proper  with  that  view,  because  if  the  authorities  had 
done  their  duty  in  repairing  other  places  of  defect  of  which  they  might  be 
presumed,  from  their  number  and  character,  to  have  had  notice,  they  would 
have  probably  discovered  the  defect  in  question.  This  defect  was  not  such 
as  to  be  dangerous  except  because  the  plank  of  the  bridge  were  rotten  and 
decayed  underneath  at  the  cracks  or  spaces  where  they  came  together.  The 
space  between  the  plank  at  this  point,  at  the  top  or  surface,  was  not  wide 
•enough  to  admit  a  horse's  foot  and  leg,  but  by  reason  of  the  decay  on  their 
under  side,  when  the  horse's  foot  pressed  upon  the  edges  of  the  plank  at  this 
spot,  they  broke  through  and  made  a  hole  large  enough  for  it  to  go  through. 
This  appejired  to  be  the  general  defective  condition  of  the  bridge.  The  plank 
were  laid  leng^wise,  and  these  cracks  were  the  weak  and  defective  places  in 
<K)nsequence  of  such  decay.  This  is  what  we  understand  from  the  evidence. 
It  was  generally  a  very  bad  and  defective  bridge  and  unsafe,  and  its  condi- 
tion was  sucli  that  we  think  the  town  authorities  should  be  held  to  have  had 
notice  of  it,  and  of  all  such  defective  places,  including  the  one  in  question. 
To  the  same  effect  was  the  evidence  that  an  omnibus  had  broken  through  a 
similar  place  a  short  time  before. 

3.  The  circuit  court  refused  to  grant  a  nonsuit  on  the  motion  of  the  de- 
fendant based — 

(1)  Upon  the  statutory  liability  of  the  village  of  Clintonville,  in  which  said 
l)ridge  is  situated,  or  of  the  county  of  Waupaca,  to  keep  the  same  in  repair. 
This  bridge  was  built  by  the  defendant  town,  on  a  highway  known  as  the  Kew 
London  and  Shawano  road,  after  the  village  was  incorporated,  under  the  gen- 
eral law,  out  of  a  portion  of  said  town.  There  was  no  evidence  that  this  high- 
way had  ever  been  adopted  as  a  county  road,  so  as  to  make  the  county  liable 
to  keep  it,  or  the  bridges  thereon,  in  repair,  or  for  damages  occasioned  by  its 
not  being  kept  in  repair.  Section  1339,  Rev.  St. ;  Stilling  v.  Town  of  Thorp, 
64  Wis.  528;  S.  C.  11  N.  W.  Rep.  906.  The  law  controlling  and  fixing  the 
liability  to  keep  this  bridge  in  repair  is  contained  in  section  910,  Rev.  St. 
This  section  is  in  the  chapter  entitled  "Of  Villages,"  which  provides  for  their 
•creation  and  Incorporation  "out  of  a  part  of  any  town,"  and  first  provides 
that  the  town  shall  not  be  liable  to  keep  the  streets  and  highways  in  such  vil- 
lage in  repair,  etc.,  and  then  provides  that  "all  bridges  in  such  village  shall 
be  built,  maintained,  and  repaired  by  the  town  in  which  the  same  is  situated." 
This  language  would  seem  to  be  sufficiently  explicit.  But  the  learned  coun- 
sel of  the  appellant  contends  that  section  1339,  Rev.  St.,  which  provides  that 
"if  any  damage  shall  happen  to  any  person,  his  horses,"  etc.,  "by  reason  of 
the  insufficiency  or  want  of  repairs  of  any  bridge,"  etc.,  "in  any  town,  city, 
or  village,  the  person  sustaining  any  such  damage  shall  have  a  right  to  sue 
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for  and  recover  the  same  against  any  such  town,  city,  or  village,"  conflicts 
with  the  above  section,  and,  being  subsequent  in  the  revision,  repeals  that  part 
i-elating  to  bridges  in  villages. 

It  seems  to  us,  however,  tliat  the  village  mentioned  in  this  section  is  such 
as  is  incorporated  by  special  charter,  in  which  its  sti*eets,  and  bridges  on  the 
same,  are  regulated  by  special  provisions,  and  not  a  village  carved  out  '*of  any 
town  or  towns,"  and  organized  under  the  general  law,  in  which  and  through 
which  town  and  county  highways  had  already  been  laid  out,  and  on  which 
bridges  have  been  or  ought  to  be  constructed  for  the  use  of  such  highways. 
With  this  reasonable  construction  there  is  no  conflict.  This  construction  is 
approved  and  virtually  enacted  in  section  2  of  chapter  178  of  the  Laws  of  1883, 
which  provides  that  "every  such  incorporated  village  or  city  shall  have  full 
power  to  control  the  building  and  repairing  of  all  bridges  in  such  village  or 
City,  excepting  upon  town,  county,  and  state  roads,  and  the  expenses  thereof," 
etc.  It  will  be  readily  seen  that  this  provision  was  necessary,  not  as  an  amend- 
ment, but  to  provide  for  building  and  repairing  a  class  of  bridges  not  before 
provided  for,  namely,  bridges  necessary  to  be  built  on  streets  laid  out  in  such 
villages,  and  not  on  town,  county,  or  state  roads.  This  chapter  is  made  spe- 
cially to  apply  to  ♦villages  or  cities  not  existing  under  special  charters,''  It 
will  be  seen  that  neither  of  the  above  sections  of  the  Revised  Statutes  provides 
for  this  class  of  bridges  by  the  construction  we  have  given  to  section  1339, 
and  the  exception  in  this  new  provision  re-enacts  and  limits  the  above  pro- 
vision in  910.  "Town,  county,  and  state  roads,"  in  the  law  of  1883,  must 
mean  such  as  were  laid  out  before  the  villages  were  incorporated;  for  there  is 
no  right  in  towns  or  counties  to  lay  out  such  roads  through  villages  after 
their  incorporation,  and  becoming  separate  municipalities  and  having  control 
of  their  own  streets.  Jones  v.  Kolb,  56  Wis.  263;  S.  C.  14  X.  W.  Uep.  177. 
The  defendant  town,  probably  under  such  a  construction  of  the  statute,  built 
this  bridge  after  the  village  was  incorporated,  and  by  the  same  legal  duty  it 
should  have  kept  the  same  in  repair,  and  is  liable  for  damages  occasioned  by 
its  want  of  repair.  What  the  village  did  in  making  occasionally  some  slight 
repairs  on  the  bridge  was  voluntary,  and  of  course  could  not  affect  such  legal 
duty  and  liability. 

The  second  ground  of  the  motion  for  a  nonsuit,  that  the  proper  verified 
claim  of  the  plaintiff  was  not  filed  with  the  clerk  and  board  of  audit  accord- 
ing to  chapter  113,  Laws  of  1882,  was  untenable,  because  this  statute  does 
not  enlarge  the  class  of  claims  embraced  in  section  821,  Rev.  St.,  and  that  sec- 
tion only  refers  to  accounts,  and  not  to  a  claim  for  damages  arising  ex  delicto. 
JaquUih  v.  Toion  of  Ithaca,  36  Wis.  105. 

(3)  The  plaintiff  had  knowledge  of  the  defect  before  he  drove  on  that  part 
of  the  bridge.  If  he  had  such  knowledge,  still  it  was  a  question  for  the  jury, 
whether  he  was  negligent.  Cuthhert  v.  City  of  Appleto7i,  24  Wis.  383; 
Wheeler  v.  Tozon  of  WestporU  30  Wis.  392.  But  the  extent  of  this  particu- 
lar hole  or  crack  the  plaintiff  did  not  know,  for  its  width  on  the  surface  was 
not  large  enough  for  a  horae^s  foot  to  go  through  until  it  had  been  enlarged 
by  its  weight  breaking  through  the  decayed  plank. 

As  to  the  instructions  of  the  court  to  the  jury:  (1)  The  instruction  that 
it  was  undisputed  that  the  bridge  was  a  part  of  the  highway,  and  had  been 
used  as  such  without  any  action  of  the  village  to  adopt  it  as  a  street,  etc., 
was  immaterial,  whether  correct  or  not,  because  the  law  fixes  the  liability  of 
the  town  for  this  bridge  on  a  town  road,  and  there  had  been  no  municipal 
action  on  the  part  of  the  town  or  village  to  make  this  road  into  a  street,  so 
as  to  vacate  it  as  a  town  road.  The  street  superintendent  of  the  village  may 
have  repaired  some  few  places  of  defect  a  short  time  before  the  accident,  but 
that,  as  we  have  said,  was  voluntary,  and  could  not  transfer  the  liability  to 
keep  the  bridge  in  repair  from  the  town  to  the  village.  (2)  This  instruction 
stated  the  law  of  the  town*s  liability  as  we  now  hold,  and  was  correct.    (3) 
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The  instruction  that  the  town  was  guilty  of  negligence  was  most  clearly  cor- 
rect from  the  evidence.  This  bridge  was  and  had  been  for  a  long  time  no- 
toriously out  of  repair  and  dangerously  defective,  and  if  examined,  as  it  should 
have  been  by  the  town  authorities,  this  particular  defect,  and  the  decayed  con- 
dition of  the  under  side  of  the  plank,  would  have  been  observed. 

The  instructions  were  very  full,  fair,  and  correct,  and  we  think  there  was 
ample  evidence  to  warrant  the  jury  in  finding  for  the  plaintiff.  The  only 
possible  apology  for  the  town  for  such  negligence  in  not  keeping  this  bridge 
in  repair  is  in  the  fact  of  there  being  some  question  as  to  whether  it  was  the 
duty  of  the  town  or  village  to  do  so. 

The  judgment  of  the  circuit  court  is  affirmed. 


Smith  f>.  Brioqs  and  another. 

Filed  December  1,  1885. 

Logs  and  Logging— Con vkbsion  of  Timbeb  — Joint  Action  against  Trespasser  and 
pcbchaseb. 
An  action  may  be  maintained  jointly  against  a  party  who  wifongfully  cuts  timber 
.    on  tlie  land  of  another,  and  a  party  who  purchases  such  timber  knowing  that  it 
has  been  wrongfully  cut. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

William  Smith  and  Silas  Bullard,  for  respondent,  William  Smith.  Moses 
Hooper,  for  appellants,  A.  G.  Briggs  and  another. 

Orton,  J.  The  complaint  of  the  respondent,  plaintiff,  substantially  alleges 
that  he  was  the  owner  of  certain  lands,  and  lawfully  entitled  to  the  posses- 
sion of  the  same,  when  the  defendant  A.  G.  Briggs,  by  himself,  his  agents, 
servants,  and  employes,  wrongfully  entered  upon  the  same,  and  cut  there- 
upon and  therefrom  200,000  feet  of  pine,  and  100,000  feet  of  oak,  bass  wood, 
and  ash  timber,  and  wrongfully  removed  the  same  from  said  premises,  and 
converted  the  same  to  his  own  use,  and  sold  the  same  to  the  defendant  Henry 
Sherry,  who,  well  knowing  that  said  timber  was  so  wrongfully  taken  by  the 
said  A.  G.  Briggs  from  said  premises,  purchased  and  received  the  same  of  and 
from  him,  and  converted  the  same  to  his  own  use,  having  notice  that  the 
same  had  been  wrongfully  cut  and  removed  from  said  lands  of  the  plaintiff. 

It  is  further  subRtantially  alleged  that  the  highest  market  value  of  said 
timber  so  cut,  removed,  sold,  purchased,  and  converted  at  the  time  it  was  so 
cut,  removed,  sold,  purchased,  and  converted,  and  ever  since  has  been,  the 
sum  of  four  dollars  per  thousand  feet,  or  $1,200,  and  judgment  is  demanded 
of  said  defendants  for  such  amount,  interest,  and  costs.  This  complaint  was 
demurred  to  by  the  defendants,  on  the  ground  of  a  misjoinder  of  defendants 
and  causes  of  action.  From  the  order  overruling  such  demurrer  this  appeal 
is  taken. 

By  a  liberal  construction  of  the  complaint  it  would  seem  that  judgment  is 
demanded  against  the  defendants  jointly,  for  the  value  of  the  timber  at  one 
certain  time  and  since  that  time;  and  that  time  must  be  when  both  defend- 
ants participated  in  the  conversion,  if  in  view  of  the  facts  alleged,  there  was 
any  such  time.  The  sale  of  the  timber  by  Briggs  to  Sherry  was,  of  course, 
participated  in  by  both,  and  was,  therefore,  a  joint  conversion.  The  allega- 
tions of  the  complaint,  in  relation  to  the  land  of  the  plaintiff  from  which  the 
timber  was  wrongfully  cut,  are  only  necessary  under  section  4269,  Rev.  St., 
(1)  for  the  purpose  of  showing  the  wrongful  cutting,  to  bring  the  case  within 
said  section  as  to  the  rule  of  damages;  and  (2)  for  the  purpose  of  showing  the 
plaintiff's  title  to  the  timber  by  his  ownership  of  the  land.  The  complaint  is 
drawn  under  thiit  section  whicli  allows  only  the  value  of  the  timber  to  be  re- 
covered, and  there  is  no  damage  to  the  freehold  which  can  be  recovered  as  in 
in  trespass  quare  clattsum.    If  the  cutting  was  wrongful,  so  also  was  the  con- 
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version  by  the  defendants  with  notice  of  it,  and  then  the  damages  are  the 
highest  market  value  at  any  time  since;  but  if  by  mistake,  and  the  convei-sion 
by  the  defendants,  with  notice  only  of  such  mistake,  then  the  damages  are 
the  value  of  the  timber  when  cut.  The  action  is  to  recover  the  possession 
or  value  of  the  timber  cut  under  this  section,  and  not  for  the  trespass  or  dam- 
age to  the  freehold  as  defined  by  its  language,  and  such  value  may  be  recov- 
ered as  of  the  time  when  such  timber  was  "in  the  possession  of  the  trespasser, 
or  any  purchaser  from  him."  By  this  language  the  trespasser  and  his  pur- 
chaser are  classed  together,  and  may  be  joined  so  far  as  the  value  of  the 
timber  is  concerned,  if  both  the  cutting  and  the  purchasing  were  wrongful. 

This  is  virtually  a  statutory  action,  and  not  at  common  law.  It  is,  per- 
haps, nearer  an  action  of  trover  than  any  other,  with  specific  damages.  We 
are  passing  only  on  the  complaint,  and  that  joins  both  defendants  in  the 
wrongful  conversion  by  explicit  allegations.  We  cannot  anticipate  the  an- 
swer, whether  joint  or  several.  It  may  be  that  upon  the  answer  of  the  defend- 
ant Sherry,  he  may  sever,  and  deny  the  allegation  that  he  purchased  with 
notice  of  the  wrongful  cutting;  and  if  such  notice  is  not  proved  he  might  be 
subject  to  a  different  rule  of  damages  or  defeat  the  action  as  to  him.  This 
event,  however,  we  have  no  right  to  anticipate.  The  complaint  makes  a  joint 
cause  of  action,  and  this  is  as  far  as  the  inquiry  can  extend  on  the  demurrer. 
The  purchaser  is  presumed  to  be  innocent  of  the  trespass.  Thicker  v.  Cole^tA 
Wis.  539;  S.  C.  11  N.  W.  Rep.  703;  WHght  v.  Bolles  Wooden  Ware  Co.,  50 
Wis.  167;  S.  C.  6  N".  W.  Eep.  608;  Tuttle  v.  Wilson,  52  Wis.  643;  S.  C.  9  N. 
W.  Rep.  822. 

But  the  allegations  of  the  complaint  convict  the  defendant  Sherry  with  the 
willful  trespass,  and  make  him,  although  a  purchaser,  liable  to  the  same  dam- 
ages. By  our  statute  the  receiver  of  stolen  property,  knowing  it  to  have  been 
stolen,  is  liable  to  the  same  punishment  as  the  thief.  The  trespasser  who 
cut,  and  the  receiver  of  timber  knowing  it  to  have  been  wrongfully  cut  on  the 
land  of  another,  by  analogy,  would  seem  to  be  equally  intimate  and  joint  in 
the  wrong.  It  is  not  uncommon  that  two  or  more  are  joined  in  the  same  com- 
plaint, and  the  allegations  of  the  complaint,  if  true,  would  make  them  jointly 
liable,  when  by  their  answers  and  on  the  trial  it  may  be  shown  that  some 
one  or  more  are  not  jointly  liable,  and  yet  the  complaint  would  be  good  on 
demurrer.  We  can  go  no  further  than  to  say  that  if  the  allegations  of  the 
complaint  be  proved,  the  plaintiff  would  be  entitled  to  a  joint  judgment 
against  both  of  the  defendants  on  account  of  their  participation  in  the  same 
willful  conversion.  We  do  not  decide  that  the  willful  trespasser  and  the  in- 
nocent purchaser  can  be  joined,  for  that  case  is  not  here.  The  selling  of  the 
timber  by  Briggs,  and  its  purchase  by  Sherry,  constituted  a  joint  and  willful 
interference  with  the  plaintiff's  timber,  hostile  to  his  right  of  property  therein, 
and  this  is  enough  to  give  the  plaintiff  an  action  against  both.  Dexter  v.  Cole, 
6  Wis.  319.  The  charges  against  each  defendant  are  in  separate  counts  or 
statements,  but  that  does  not  change  the  unity  of  the  cause  of  action,  or  make 
two  separate  and  distinct  causes  of  action.  When  read  together,  tis  they 
should  be,  there  is  stated  at  least  one  joint  willful  conversion,  and  that  is  suf- 
ficient. 

The  question  is  not  without  difficulty;  but  when  the  conversion  and  the 
rule  of  damages  are  the  same,  it  would  seem  better  to  make  the  action  a  joint 
one  than  to  bring  a  separate  action  against  each  of  the  tort-feasors,  as  a  re- 
covery in  one  might  not  be  a  bar  to  the  other,  and  a  multiplicity  of  actions  is 
not  favored.    The  order  of  the  circuit  court  is  affirmed. 
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Empey  V.  Pluqert. 
Filed  December  1,  1885. 

1.  Public  Lands— Jurisdiction  of  /State  Court— Final  Decisiow  of  Secretary  of  In- 

terior. 

Plaintiff's  complaint  alleged  that  he  had  settled  upon  land  of  the  United  St4ite9 
as  a  homestead  claimant,  and  had  complied  with  the  requirement  of  the  law  as  to 
residence  and  cultivation  ;  but  that  defendant  had  wrongfully  and  by  force  taken 
possession  of  the  land,  and  in  a  contest  before  the  secretary  of  the  interior  depart- 
ment had,  by  perjury  and  false  evidence,  obtained  a  final  certificate  for  the  land, 
and  was  perfecting  his  title  in  violation  of  plaintiff's  rights,  and  praying  that  de- 
fendant be  adjudged  to  release  all  his  claim  to  the  land  to  plaintiff,  and  plaintiff 
have  judgment  that  he  had  complied  with  the  homestead  law,  and  that  he  is  en- 
titled to  the  land.  Held^  that  the  state  court  had  no  jurisdiction,  and  could  afford 
plaintiff  no  relief. 

2.  Same— When  State  Court  may  Interfere. 

A  state  court  may  have  iurisdiction  to  inquire  into  the  homestead  rights  of  a 
party  to  the  patent  of  the  United  States  under  the  laws  of  congress,  and  to  reverse 
the  decision  of  the  land  department  adverse  to  such  right  when  procured  by  fraud 
or  perjury,  but  such  jurisdiction  can  be  exercised  effectually  only  when  the  title  is 
vested  in  a  party  amenable  to  such  jurisdiction,  so  that  a  judgment  could  be  en- 
tered which  would  act  effectually  upon  the  title,  and  compel  defendant  to  convey 
it  to  the  party  defrauded. 

Appeal  from  circuit  court,  Langlade  county. 

Gra4;e  &  Allan,  for  appellant,  William  James  Empey.  Neal  Broion,  for 
respondent,  Ernest  Plugert. 

OuTON,  J.  It  is  substantially  alleged  in  the  complaint  that  the  plaintiff 
settled  upon  the  land  in  dispute  as  a  homestead  claimant  under  the  laws  of 
the  United  States,  paid  the  amount  required  by  law,  and  complied  with  the 
requirements  of  the  law  by  continued  residence  and  cultivation,  so  as  to  en- 
title him  to  the  final  certificate  therefor,  and  that  he  presented  to  the  land-office 
authorities  due  proof  of  the  same ;  and  that  by  a  final  decision  of  the  secretary  of 
the  interior  upon  such  proof  he  was  denied  the  right  to  said  certificate;  but  that 
he  has  remained  and  still  is  in  the  possession  and  occupancy  of  smd  land.  In 
respect  to  the  defendant  it  is  alleged  that  he  entered  upon  said  land  by  force,  re- 
gardless of  the  right  of  the  plaintiff  as  aforesaid,  and  paid  the  amount  required 
to  be  paid  by  a  homestead  claimant  of  said  land,  and  obtained  a  certificate 
therefor,  and  now  claims  that  he  is  entitled  to  all  the  rights  of  a  homestead 
claimant  thereof,  and  that  at  the  proper  time  he  will  be  entitled  to  a  patent 
of  the  United  States  to  the  same.  It  is  further  alleged  that  when  the  said 
plaintiff  presented  his  proofs  for  the  purpose  of  obtaining  the  final  certificate 
for  said  land  as  aforesaid,  the  said  defendant  contested  his  right  to  the  same, 
and  by  perjury  and  fraud  in  his  evidence  caused  the  secretary  of  the  interior 
to  decide  against  the  claim  of  the  plaintiff  so  made  and  proved,  and  to  declare 
said  claim  void,  and  to  cancel  the  same,  and  thereupon  made  said  forcible  and 
fraudulent  entry  upon  said  land,  and  by  fraud  and  perjury  obtained  a  certifi- 
cate therefor  as  aforesaid.  This  land  belongs  to  the  United  States,  and  was 
subject  to  homestead  settlement  under  the  laws  thereof,  and  the  title  still  re- 
mains in  the  United  States,  subject  to  the  claim  of  the  plaintiff  as  aforesaid; 
and  the  plaintiff  in  effect  alleges  that  he  has  done  everything,  and  performed 
every  requirement  of  the  law,  to  entitle  him  to  a  patent  therefor.  The  prayer 
is  that  the  defendant  be  adjudged  to  release  to  the  plaintiff  all  his  claim  to 
said  land,  and  that  the  plaintiff  hs^ve  Judr/ment  that  he  has  complied  with  the 
homestead  law,  and  that  he  is  entitled  to  said  land.  The  circuit  court  sus- 
tained a  general  demurrer  to  the  complaint,  as  we  suppose,  although  other 
causes  of  demurrer  than  that  the  complaint  does  not  state  facts  sufiScient  to 
constitute  a  cause  of  action  are  stated  therein;  such  as  a  want  of  parties,  and 
that  there  is  an  adequate  remedy  at  law.  From  the  order  sustaining  such  de- 
murrer this  appeal  is  taken. 
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If  the  courts  of  this  state  have  jurisdiction  in  such  a  case,  it  is  not  perceived 
^hat  effectual  remedy  could  be  administered.  There  has  been  an  adjudica- 
tion of  the  land-office  department  against  the  claim  of  the  plaintiff;  and  the 
defendant  has  settled  on  the  land  as  a  homestead  claimant,  and  obtained  the 
first  certificate  as  such.  That  certificate  gives  the  defendant  no  right  to  the 
land,  and  he  must  thereafter  perform  all  of  the  conditions  of  the  homestead 
law  before  he  will  be  entitled  to  a  certificate  upon  which  the  patent  can  be 
issued.  The  law  does  not  provide  for  issuing  any  certificate  upon  such  entry, 
but  probably  the  rule  of  practice  of  the  land-office  provides  for  a  certificate  of 
8ome  sort,  as  evidence  that  the  homestead  claimant  has  paid  the  money  re- 
quired, and  entered  on  the  residence  and  cultivation  of  the  land  preparatory 
to  such  continued  residence  for  five  years,  and  such  cultivation  as  the  law 
makes  a  prerequisite  to  the  certificate  upon  which  the  patent  is  to  issue. 
Section  2290,  Rev.  St.  U.  S.,  prescribes  how  the  applicant  may  make  his  first 
entry.  He  makes  an  affidavit  that  he  is  the  head  of  a  family,  or  21  years  of 
age,  or  has  performed  service  in  the  army  or  navy,  and  that  his  applic.-itlon 
is  for  his  exclusive  use  and  benefit,  and  that  his  entry  is  made  for  the  purpose 
of  actual  settlement  and  cultivation,  and  not  for  the  benefit  of  any  other  per- 
son. Upon  filing  such  affidavit  with  the  register  or  receiver  of  the  land-olhce, 
and  upon  payment  of  the  money  required,  he  is  then  permitted  to  enter  the 
land.  This  is  the  preliminary  step  and  the  commencement  in  the  perform- 
ance of  the  future  acts  of  continued  residence  upon,  and  the  cultivation  of, 
the  land,  and  the  proof  thereof,  as  the  conditions  of  the  issuing  to  him  of  the 
certificate  at  the  end  of  five  years;  or,  if  he  has  been  a  soldier,  at  the  end  of 
that  time  deducting  his  time  of  service  in  the  army.  Section  2291  provides 
tliat  "no  certificate  shall  be  given,  or  patent  issued  therefor,  until  the  expira- 
tion of  five  years  from  the  date  of  such  entry,"  etc. 

The  defendant  has  made  and  filed  such  affidavit,  and  paid  the  initiation  fee, 
and  entered  upon  the  settlement  of  the  land.  He  is  yet  to  secure  a  home- 
stead therein  by  residence  and  cultivation.  He  has  yet  secured  no  riglit  to 
the  land,  but  a  mere  privilege  or  permission  to  enter  upon  it  for  the  purpose 
of  obtaining  title  to  it  by  the  performance  of  such  conditions.  He  may  never 
secure  or  be  entitled  to  the  land.  The  title  still  remains  in  the  government 
and  may  so  remain.  First,  What  right  or  claim  to  said  land  or  interest  in  it 
has  he  that  he  could  release  to  the  plaintiff  according  to  the  prayer  of  the 
complaint?  Has  he  the  possession  ?  So  has  the  plaintiff.  If  he  is  an  intruder 
or  trespasser  without  legal  right,  (and  he  has  no  legal  right  if  the  plaintiff  is 
entitled  to  the  patent  of  the  United  States,  as  he  claims,)  then  the  plaintiff's 
remedy,  if  he  has  any,  is  in  the  proper  possessory  action  at  law.  The  defend- 
ant's right  of  entr^  upon  the  land  is  a  legal  right  if  he  has  any.  If  he  has 
none,  then  he  has  no  right  or  title  to  release.  If  he  has  a  legal  right  to  so 
enter,  then  neither  a  court  of  equity  nor  of  law  can  extinguish  or  cancel  it,  or 
adjudge  its  release  to  another.  But  if  all  the  right  the  defendant  claims  is 
released  to  the  plaintiff,  it  would  not  make  his  title  or  right  any  better.  It  is 
apparent  that  the  remedy  sought  by  this  part  of  the  prayer  would  be  ineffect- 
ual and  of  no  benefit  to  the  plaintiff.  If  the  defendant  should  release  to  the 
plaintiff  whatever  right  or  claim  he  may  have,  it  would  not  give  the  plaintiff 
any  better  right  than  he  had  before  by  his  settlement  and  cultivation  of  the 
land  for  the  requisite  time.  The  law  does  not  provide  for  any  action  or  ad- 
judication upon  such  a  preliminary  entry.  The  land-officer  decides  nothing. 
The  land  may  or  not  be  subject  to  such  entry.  That  is  the  risk  of  the 
applicant.  Second.  The  other  part  of  the  prayer  is  for  "judgment  that  the 
plaintiff  has  complied  with  the  homestead  law,  and  is  entitled  to  said  land." 
At  the  proper  time  the  i)laintiff  attempted  to  make  and  present  his  proofs  of 
the  requisite  Residence  and  cultivation  of  the  land  in  order  to  obt  lin  the  final 
certificate  and  the  patent  of  the  United  States  to  said  land;  ami  then  it  seems 
that  his  right  thereto  was  contested,  and  proof  was  offered  that  he  had 
v.25N.w.,no.6— 36  r^^^^l^ 
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^<:hanged  his  residence  and  abandoned  said  land  more  than  six  months  at  one 
Jtiwe  during  such  period,  and  the  secretary  of  the  interior  deemed  such  proof 
:  satisfactory  as  to  such  change  of  residence  and  abandonment,  and  decided 
'that  he  had  no  right  to  such  certificate  and  patent,  and  thereupon  the  said 
4and  reverted  to  tlie  government,  according  to  section  2297,  liev.  St.  U.  S. 

It  appears  by  the  complaint  that  the  defendant  was  sworn  as  a  witness  at 
^3ach  contest  before  the  land-officers,  and  that  his  testimony  tcndinl  to  prove 
^tbat  the  plaintiff  had  so  changed  his  residence,  and  abandoned  said  land  for 
^more  thanflix  months  at  one  time  during  such  period,  and  that  the  secretary 
^f  the  interior  considered  and  weighed  such  evidence  of  the  defendant,  in 
unHking  up  his  opinion  in  the  case,  and  that  said  evidence  and  the  absence  of 
the  testimony  of  the  plaintiff's  wife  rejected  by  him,  resulted  in  a  different 
decision  of  the  secretary  of  the  interior  than  would  have  been  made  had  Mrs. 
Erapey's  evidence  been  received  and  the  defendant's  evidence  been  rejected. 
It  is  alleged  that  said  testimony  of  the  defendant  was  false,  and  that  he 
t^herein  committed  perj  ury .  It  is  not  alleged,  however,  that  the  proofs  offered 
by  the  plaintiff  were  sufficient  to  show  his  right  to  the  certificate  and  patent, 
•or  that  they  did  not  show  such  change  of  residence  or  abandonment,  and  it 
ids  claimed  that  such  adverse  decision  was  partly  owing  to  the  absence  of  the 
^^estimony  of  Mrs.  Empey,  and  it  is  not  claimed  that  it  was  caused  wholly  by 
^he  testimony  of  the  defendant.  But  conceding  that  the  complaint  shows 
substantially  that  the  testimony  of  the  defendant  procured  such  adverse  de- 
M»sion  of  the  secretary  of  interior,  it  does  not  appear  but  that  such  testi- 
mony might  have  been  contradicled  and  proved  false  and  discredited,  as  well 
then  before  the  secretary  of  interior  as  now  before  the  courts,  excepting 
Xhat  the  testimony  of  Mrs.  Empey  was  rejected.  The  statute  provides  that 
*he  facts  of  residence  and  cultivation  shall  be  proved  by  two  creditable  wit- 
nesses other  than  the  applicant,  and  the  complaint  does  not  state  whether 
isuch  proofs  were  made,  or  could  have  been  made;  but  it  is  stated  that  on  the 
-contest  the  plaintiff  offered  evidence  to  show  his  compliance  with  the  law  as 
4x>  residence,  and  that  the  defendant  produced  witnesses  to  prove  the  non- 
^residence  of  the  plaintiff,  and  that  such  evidence  was  considered  and  acted 
«iipon«  How  does  the  plaintiff  know  that  the  decision  would  have  been  dif- 
ferent if  the  false  testimony  of  the  defendant  had  not  been  given.  It  is 
t^true,  he  alleges  that  said  testimony  and  the  absence  of  that  of  his  wife  re- 
53ulted  in  a  different  decision  than  would  have  been  made  without  it,  and 
"with  the  testimony  of  his  wife.  But  the  complaint  does  not  show  that  the 
plaintiff  knows  or  can  know  that  fact.  The  defendant's  testimony  was 
•cumulative  to  the  testimony  of  other  witnesses  on  the  same  side  of  the  ques- 
tion, and  the  plaintiff's  own  evidence  may  have  shown  that  he  had  changed 
ills  residence  and  abandoned  the  land,  for  aught  that  appears  in  the  com- 
:plaint.  This  is  a  vital  defect  in  the  complaint,  in  attacking  the  adjudication 
"4311  the  land  department  in  the  contest,  if  the  court  has  jurisdiction  in  this 
•  case  to  reverse  or  amend  the  decision  of  the  secretary  of  interior.  The  gist 
•of  such  an  action  is  not  the  perjw^  of  the  party,  but  the  unjust  decision  or 
jjadgment  consequent  upon  it,  and  it  must  therefore  be  shown  that  the  decis- 
ion was  not  supported  by  other  evidence,  and  was  the  consequence  of  the 
lalse  testimony  or  perjury  of  the  party.  Abbott  v.  Bahr,  3  Pin.  193;  Stouoell 
V.  Elclred,  26  Wis.  504;  Loucheine  Y.8trouse,  49  Wis.  623;  S.  C.  6  N.  W.  Rep. 
*^60. 

\^J  the  same  authorities  there  should  have  been  made  by  the  plaintiff  every 
reasonable  effort  to  have  obtained  testimony  to  contradict  the  false  testimony 
4>f  the  defendant  before  the  land-officers,  and  diligence  must  be  shown  to  have 
Ibcen  used  in  procuring  such  testimony.  There  should  have  been  made  an 
effort  to  reopen  the  case,  and  for  its  rehearing,  upon  the  showing  that  such 
testimony  was  false  and  perjured,  and  that  the  plaintiff  was  ready  and  able 
io  prove  the  same.    On  a  motion  to  open  such  a  judgment  and  for  rehearing 
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these  things  must  he  shown.  Stowell  v.  Eldred,  supra.  The  case  so  far  has 
been  treated  as  if  the  court  had  jurisdiction  in  such  a  case.  It  would  seem 
to  be  elementary  and  axiomatic  that  a  court  of  equity  will  not  assume  juris- 
diction of  a  cause  in  which- adequate  relief  cannot  be  given.  If  the  court  in 
such  a  case  should  decide  that  the  decision  of  the  secretary  of  the  interior 
was  wrong,  and  based  upon  perjured  testimony,  and  that  the  plaintiff  was 
entitled  to  the  final  certificate  and  the  patent  for  the  land,  and  go  further, 
even,  and  reverse,  set  aside,  vacate,  or  annul  his  decision  and  judgment,  how 
could  it  be  enforced,  and  what  would  be  its  effect?  Neither  the  United  States 
nor  the  executive  departments  of  the  government  are  amenable  to  the  state 
courts.  The  decision  would  still  stand  and  be  enforced,  and  a  patent  would 
not  be  issued  to  the  plaintiff,  and  might  be  issued  to  the  defendant  upon  his 
final  proofs.  The  judgment  of  the  court  in  such  a  case  could  not  operate 
upon  or  in  any  way  aflect  the  title  of  the  land,  for  the  title  is  still  in  the  gov- 
ernment, or  upon  the  right  to  the  title,  which  would  be  respected  by  the  gov- 
ernment or  its  departments.  The  courts  may  have  jurisdiction  to  inquire 
into  the  homestead  right  of  a  party  to  the  patent  of  the  United  States  under 
the  laws  of  congress,  and  to  reverse  the  decision  of  the  land  department  ad- 
verse to  such  right,  when  procured  by  fraud  or  perjury;  but  such  jurisdiction 
can  be  exercised  effectually  only  when  the  title  is  vested  in  a  party  amenable 
to  such  jurisdiction.  In  such  a  case,  if  it  is  found  that  the  plaintiff  had  been 
defrauded  out  of  his  homestead  right,  and  consequently  his  right  to  the  pat- 
ent of  the  United  States,  by  the  opposite  party,  who,  by  the  same  fraud,  has 
procured  such  patent  to  himself,  or  by  his  perjury,  in  equity,  such  title  of  the 
defendant  will  be  held  to  inure  to  the  plaintiff,  and  a  judgment  may  be  en- 
tered which  will  act  effectually  upon  such  title  and  compel  the  defendant  to 
convey  it  to  the  plaintiff.  But  in  exercising  such  a  jurisdiction  the  court 
will  not  disturb  the  adjudication  of  the  land-officers  in  respect  to  such  right, 
except  in  clear  cases  of  fraud,  mistake,  perjury,  or  violation  of  law.  This 
doctrine  is  well  settled  by  this  court  and  other  state  courts,  and  by  the  courts 
of  the  United  States.  Lamont  v.  Stimson,  3  Wis.  545;  Bross  v.  Wiley,  6  Wis. 
485;  Lombard  v.  Cowham,  34  Wis.  486;  Morton  v.  Green,  2  Neb.  441;  Cor- 
hett  V.  Wood,  21  N.  W.  Bep.  734;  Qaines  v.  Thompson,  7  Wall.  347 ;  Secretary 
V.  McQarrahan,  9  Wall.  298;  Litchfield  v.  Register,  Id.  575;  Johnson  v. 
Towsley,  13  Wall.  72;  Shepley  v.  Cowan,  91  U.  S.  330;  Marquez  v.  Frishie, 
101  U.  S.  473;  Smelting  Co,  v.  Kemp,  104  U.  S.  636;  SUel  v.  Smelting  Co,, 
106  U.  S.  447;  Baldwin  v.  Stark,  107  U.  S.  463;  S.  C.  2  Sup.  Ct.  Rep.  473; 
Smith  V.  Swing,  23  Fed.  Rep.  741 ;  Casey  v.  Vassor,  4  McCrary,  C.  C.  127. 

Many  other  cases  are  cited  in  the  brief  of  counsel  to  the  same  effect.  The 
point  is  made  by  the  learned  counsel  of  the  appellant  that  this  action  may  be 
sust'iined  under  section  3186,  Rev.  St.  That  statute  requires  the  plaintiff  to 
have  both  title  and  possession,  and  section  3197,  Rev.  St.,  gives  to  a  home- 
stead settler  the  right  only  to  bring  ejectment.  How  far  in  such  an  action 
tlie  decision  of  the  land-officers  may  be  reviewed  is  a  question  not  in  this  case. 
The  land  department  has  still  jurisdiction  of  this  case,  and  may  finally  decide 
in  favor  of  the  plaintiff's,  and  against  the  defendant's,  homestead  right,  and 
^ipplication  may  still  be  made  to  the  secretary  of  the  interior  to  review  his 
former  decision.  This  case  is  sui  generis,  and,  so  far  as  we  know,  without 
precedent.  The  possession  of  the  land  as  between  these  parties  may  be  within 
the  control  of  the  courts,  but  this  question  is  not  in  the  case.  The  order  of 
the  circuit  court  is  affirmed. 
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Moore  v.  Boberts. 

Filed  December  1,  1885. 

1.  Ways— Laying  out  Public  Highway— Order— Conneotiom  with  Othbb  Htohwatb. 

A  highway  may  be  legally  established  although  the  order  fails  to  state  that  it 
connects  with  another  highway  at  its  terminus,  when  it  is  described  by  its  distance 
hot  ween  two  certain  points  on  and  along  a  section  line. 

2.  Same— Legality  of  Highway. 

It  is  not  necessary  that  a  Ijighway  with  which  another  connects,  should  be  proved 
to  Uc  a  legal  high  ^^  ay  in  order  to  sustain  the  connecting  highway. 

3.  Samp:— Non-User  of  Part  op  Highway. 

A  ))art  of  a  highway  that  is  not  used  does  not  cease  to  be  a  legal  highway  whea 
tlie  other  part  has  been  worked  and  traveled. 

4.  Samk— Receition  of  Damage.s— Estoppel  of  Grantee  of  Land-Owner. 

Tlie  re(;e}»ti()n  of  damages  by  a  land-owner  for  laying  out  a  highway  will  estop- 
his  grantee  from  denying  the  legal  existence  of  such  highway. 

Appall  from  circuit  court,  Grant  county. 

Clark  <&  Mills,  for  appellant,  Hugh  A.  Moore.  OiT  <&Lowry  and  Bushnell 
ds  Wit  I  kills,  for  respondent,  Abel  Roberts. 

OuTON,  J.  The  appellant,  the  plaintiff  in  the  circuit  court,  was  the  owner 
of  the  land  west  of  the  section  line,  alon^i;  wliicli  it  was  claimed  a  liighway 
had  been  laid  out  tliree  rods  widts  and  erected  a  fence  on  his  side  of  said  sec- 
tion line  near  the  middle  of  said  highway,  and  the  defendant,  as  overaeer  of 
highways  of  that  town,  by  order  of  the  supervisors,  removed  said  fence  as  an 
obstruction  of  the  same,  and  the  plaint.tT  brought  this  suit  for  damages  against 
him  on  account  of  such  removal,  and  after  trial  a  verdict  was  found  and  judg- 
ment was  rendered  in  favor  of  the  defendant,  from  which  judgment  the  plain- 
tiff has  appealed  to  this  court.  The  defendant  justified  the  removal  of  said 
fence  by  seeking  to  prove  (1)  that  there  was  a  legal  highway  along  said  sec- 
tion line;  (2)  that  it  luid  been  used  and  worked  as  such;  (3)  that  it  hiid  never 
been  abandoned;  and  (4)  that  the  plaintiff  was  estopped  by  his  grantor  receiv- 
ing the  damages  to  said  land  by  reason  of  said  highway,  which  liad  beea 
awarded  to  him  therefor.  These  were  the  questions  in  controversy.  The 
highway  was  sought  to  be  laid  out  under  section  1275,  Rev.  St.,  upon  the  af- 
fidavit of  one  Thaddeus  Cobb,  who  owned  land  south  of  the  southern  terminus 
thereof,  to  connect  said  land  with  a  highway  at  the  northern  terminus  thereof. 
The  affidavit  was  lost  and  was  probably  never  filed  with  the  records,  but  the 
defendant  introduced  the  order  of  the  supervisors  of  the  town  in  wliich  said 
highway  was  laid  out,  which  duly  recited  the  making  of  said  aflSdavit;  the 
giving  the  proper  notices  of  the  time  and  place  of  the  meeting  and  hearing^ 
said  a|)plication;  their  meeting  then  and  there,  and  their  decision  to  lay  out 
said  highway;  and  their  order  laying  out  the  same.  This  order  appears  tO' 
be  according  to  law,  and,  by  section  1289,  it  is  made  presumptive  evidence  of 
the  facts  therein  stated,  and  such  facts  were  not  attempted  to  be  disproved* 
The  only  objection  to  said  order  was  that  the  highway  therein  described  is  not 
stated  therein  to'  connect  with  a  highway  at  its  northern  terminus,  but  it 
was  proved  by  oral  testimony  that  it  did  so  connect  with  a  commonly  used 
and  traveled  highway.  There  is  nothing  in  the  statute  that  makes  it  neces- 
sary that  such  fact  should  be  stated  in  the  order.  The  highway  is  sufficiently 
described  by  its  distance  between  two  certain  points  on  and  along  the  section 
line.  Tliis  is  sulficiently  certain  in  order  to  ascertain  whether  it  does,  in  fact, 
connect  with  another  highway. 

It  was  further  objected  by  the  learned  counsel  of  the  plaintiff  that  such 
other  highway  should  be  proved  to  be  a  legal  highway.  If  that  were  neces- 
sary to  be  proved  to  sustain  such  a  highway,  so  that  it  should  not  be  a  mere 
cuhde-sacy  then  it  would  be  necessary  further  to  prove  that  the  highway  with 
which  it  so  connects,  connects  with  another  legal  highway,  and  that  with  an- 
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-other,  and  so  ad  inflnitum,  for  stopping  anywhere  would  make  a  ctU-desaCf 
and  sucli  a  highway  must  connnect  with  another  highway  and  not  with  ace^Z- 
de-sac.  This  would  impose  a  very  burdensome,  if  not  an  impossible,  duty 
upon  the  town  in  order  to  maintain  such  a  highway.  The  applicant  who  seeks 
to  have  such  a  highway  laid  out  does  so  because  "his  lands  are  shut  out  from 
all  public  highways;"  and  if  the  highway  with  which  he  seeks  connection  is 
opened  and  used  as  a  public  highway,  the  purpose  of  the  applicant,  as  well  as 
of  the  statute,  is  satisfied.  That  is  just  what  he  seeks  to  do,  and  that  is,  to 
use  such  a  highway  in  common  with  the  public.  For  such  purpose  it  must 
be  presumed  a  highway,  and  it  is  very  doubtful  whether  its  legality  can  be 
called  in  question  in  a  case  involving  only  the  legality  of  the  highway  laid 
out  to  connect  with  it;  for  that  is  really  the  only  issue.  /Secondly,  The  high- 
way in  question  has  been  used  and  traveled  when  necessary  all  the  time  since 
it  was  laid  out  in  1873,  and  worked  upon  when  necessary,  according  to  the 
undisputed  evidence  in  the  case.  When  first  laid  out,  there  appears  to  have 
been  a  veiy  poor  and  dilapidated  fence  along  or  near  the  section  line  and  cen- 
ter of  said  highway,  and  that  the  travel  sometimes  was  through  and  on  the 
west  side  of  it,  and  the  part  of  the  highway  on  tlie  east  side  of  said  fence  has 
been  constantly  used  when  necessary,  ever  since  it  was  laid  out,  as  the  main 
traveled  way  out  to  and  upon  the  highway  with  which  it  is  connected  at  the 
north  end.  But  the  contention  in  respect  to  such  user  is  that,  inasmuch  as 
the  west  half  of  such  highway  has  not  been  used,  at  least  that  part  of  it  has 
ceased  to  be  a  highway  by  non-user  and  abandonment.  Upon  the  same  ground 
all  parts  of  any  Jiigh  way  not  actually  traveled,  or  kept  suitable  for  travel,  would 
cease  to  be  parts  of  such  highway,  and  might  be  treated  as  abandoned.  This 
would  be  placing  highways  on  too  narrow  ground  to  be  of  much  use  to  the 
public,  and  make  tliem  liable  to  abandonment  by  willful  encroachment.  We 
think  there  was  sufficient  evidence  that  the  highway  has  been  worked  and 
traveled  as  such  when  necessary,  during  all  the  time  since  it  was  laid  out ;  and, 
thirdly,  that  there  has  been  no  abandonment  of  it  by  the  public.  Fourthly, 
The  testimony  was  that  one  Eastman,  the  grantor  of  the  plaintiff,  had  his 
damages  assessed  for  this  highway  at  S15,  and  they  were  paid  to  him  and  ac- 
cepted by  him  in  full  satisfaction  thereof,  and  that  he  fully  recognized  said 
highway  as  lawfully  laid  out,  and  asked  the  privilege  of  his  neighbors  to  leave 
some  part  of  his  fence  therein  for  a  short  time  only.  This  was  a  complete 
dedication  of  his  land  to  the  public  for  such  highway,  and  it  has  been  accepted 
as  such,  and  the  plaintiff,  as  the  present  owner  of  said  land,  is  estopped 
to  deny  the  legal  existence  of  said  highway.  It  was  a  complete  dedication, 
and  is  an  estoppel  in  pais,  Connehan  v.  Ford,  9  Wis.  244;  City  of  Dubuque 
V.  Moloney,  9  Iowa,  455;  Karher  v.  Nellis,  22  Wis.  215;  SchaU  v.  Pfeil,  56 
Wis.  429;  S.  C.  14  N.  W.  Rep.  628.  This  disposes  of  all  the  questions  raised 
by  exceptions  to  evidence,  instructions  given  to  the  jury,  and  to  refusal  to  in- 
struct as  requested.  The  verdict  of  the  jury  was  warranted  by  the  evidence, 
and  the  motion  for  a  new  trial  was  properly  overruled.  The  judgment  of  the 
-circuit  court  is  affirmed. 


Bardeen,  Adm'r,  etc.,  v,  Markstrum. 
Filed  December  1,  1885. 

l^KNDOB  AWD  VkNDBE— BREACH  OP  COVENANT  OF    SeIZIN— ACTION  ON  NOTE  GrVBN  FOB 

Deferbed  Payment. 

In  an  action  on  a  not-e  defendant  set  up  as  a  counter-claim  that  the  note  was 
ffiven  as  part  conaideration  for  certain  lands  conveyed  to  defendant  by  warranty 
deed,  the  note  and  $100  in  cash  being  paid  therefor,  and  that  the  vendor  had  no 
title  to  the  lauds,  and  asked  judgment  for  $100.  Held^  that  in  the  absence  of  proof 
to  the  contrary,  it  would  be  presumed  that  defendant  went  into  and  remained  in 
possession  under  the  deed,  so  that  the  whole  consideration  had  not  failed,  and  that 
Ae  bad  received  no  damage  l*y  want  of  title. 
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Appeal  from  circuit  court,  Marathon  county. 

W,  H.  Mylrea  and  C.  N,  Browriy  for  respondent,  C.  V.  Bardeen,  Adra'iv 
etc.     Eldred  &  Broitm  and  3f.  A.  Hurley,  for  appellant,  K.  S.  Markstrum. 

Orton,  J.  This  action  was  brought  to  recover  on  a  promissory  note  for 
SlOO,  given  by  the  defendant,  K.  S.  Markstrum,  to  Elisha  Philbrook  in  his 
life-time.  The  answer  was  a  counter-claim  that  the  note  was  given  as  part 
consideration  for  certain  lands  conveyed  by  Philbrook  to  the  defendant  by  war- 
ranty deed  for  $200  consideration,  $100  paid  down,  and  this  note  given  for 
the  balance  thereof,  and  that  Philbrook  had  no  title  to  said  lands,  and  that 
there  was  a  breach  of  the  covenant  of  seizin,  and  judgment  for  $100  against 
the  plaintiff  is  asked.  Testimony  of  the  defendant  that  said  note  was  given 
as  part  of  the  consideration  of  said  deed  was  rejected  by  the  court  upon  the 
motion  of  the  plaintiff's  counsel,  on  the  ground  that  such  testimony  related 
to  a  transaction  between  the  defendant  and  said  Philbrook,  since  deceased^ 
and  therefore  incompetent  under  the  statute.  Thereupon  judgment  was  ren- 
dered against  the  defendant  for  the  amount  of  the  note,  interest,  and  costs,  no 
other  evidence  having  been  offered  except  the  deed  and  of  want  of  title.  We 
are  inclined  to  think  that  such  testimony  was  properly  rejected ;  but  the  pri- 
mary objection  is  to  the  counter-claim  itself,  as  it  was  neither  alleged  nor 
proved  that  the  defendant  did  not  go  into  and  is  not  still  in  possession  of  the 
premises  under  said  conveyance,  or  has  been  evicted  therefrom  or  disturbed 
therein. 

The  counter-claim  implies  a  good  defense  against  the  note  for  want  of  con- 
sideration, and  claims  judgment  for  the  8100  paid.  It  is  not  a  counter-claim 
for  the  damages  upon  the  breach  of  the  covenant  of  seizin  in  the  conveyance 
of  the  land,  for  which  this  note  was  not  given  as  a  part  of  the  consideration 
thereof,  but  as  an  affirmative  cause  of  action  irrespective  of  the  note.  But  in 
either  case  nothing  but  nominal  damages  can  be  recovered  without  proof  of 
eviction,  or  some  disturbance,  expense,  or  inconvenience  by  reason  of  the 
want  of  title  to  the  premises.  This  question  has  been  so  many  times  so  de- 
cided by  this  court  that  mere  reference  to  the  cases  only  is  necessary.  Tc^ft 
V.  Kesael,  16  Wis.  273;  Horton  v.  Arnold,  18  Wis.  212;  Ludlow  ▼.  GUman, 
Id.  552;  Mecklem  v.  Blake,  22  Wis.  495;  Noonan  v.  Ilsley,  Id.  27;  Eaton  v. 
Lyman,  30  Wis.  41;  Smith  v.  Huglies,  50  Wis.  620;  S.  0.  7  N.  W.  Rep.  653. 
In  the  absence  of  all  evidence  to  the  contrary  it  must  be  presumed  that  the 
defendant  is  in  possession  and  went  into  possession  under  said  deed,  so  that 
the  whole  consideration  of  the  note  had  not  failed,  and  he  has  yet  received 
no  damage  by  want  of  title.    Talmadge  v.  Wallis^  25  Wend.  107. 

There  appears  to  be  no  error  in  the  record.  The  judgpient  of  the  circuit 
court  is  affirmed. 
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SUPREME  COURT  OF  MICHIGAN'. 


Crawford  v.  Horft  and  others. 

Piled  November  19,  1886. 

Equity  Pbacttce— Setting  Aside  Decree— Fraud  of  Attornet. 

Motion  to  vacate  and  set  aside  decree,  or  for  leave  to  file  a  bill  for  that  purpoMg^ 
on  the  ground  of  fraud  practiced  on  the  court  by  complainant's  solicitor  iii^  ob^ 
taining  the  decree,  denied. 

Appeal  from  Presque  Isle. 

Geo.  W,  Bates,  for  complainant  and  appellant.    J.  D.  Tumbull  aniV Charles 
JR.  Mille7\  for  defendants. 

Champlin,  J.  Motion  was  made  in  this  case  on  behalf  of  defendanta  Her- 
man Hoeft  and  James  D.  Turnbull,  administrator,  to  vacate  and  set  aside 
the  decree  entered  therein,  or  for  leave  to  file  a  bill  for  that  purpos^^  oil  tba 
ground  of  fraud  practiced  upon  the  court  by  the  complainant^s  solieitoc  in 
obtaining  the  decree.  The  motion  is  based  upon  a  portion  of  the  opiaioubof 
the  court,  wherein  mention  is  made  of  the  appearance  of  the  deed  from  Cyn- 
thia W.  Crawford  to  Leonard  Crawford,  alleged  to  have  been  forged,  as  justi- 
fying, in  connection  with  the  other  testimony  in  the  case,  the  conclusion tfk 
which  the  court  arrived  that  the  deed  was  forged.  Affidavits  have  been>fflMll 
in  support  of  the  motion,  in  which  the  affiants  state  that  at  the  time  they  aawr: 
the  deed,  and  before  it  was  introduced  in  evidence^  such  deed  consisted  of  ai^ 
whole  sheet,  not  severed  at  the  center  fold,  and  hence  a  half  sheet  of  one? 
deed  could  not  have  been  substituted  for  another,  as  intimated  in  Uie  opinioikw 
of  the  court. 

No  claim  is  made  that  the  deed  returned  and  remaining  on  file  in  tbift. 
court  is  not  the  identical  deed  which  was  introduced  in  evidence^  or  that  anjr 
change  or  alteration  has  been  made  therein,  except  that  it  has  become  worn^ 
and  its  parts  pasted  together  to  preserve  them.     It  appears  that  the  instm-- 
ment  has  been  taken  to  Denver  and  exhibited  to  the  witnesses,  whose  depo- 
sitions were  there  taken,  and  also  to  Chicago,  for  the  purpose  of  exhibitiDi^ 
the  same  to  Mrs.  AVilliams,  another  witness;  and  it  is  quite  possible  tl^t  this, 
may  account  in  a  measure  for  its  pocket-worn  appearance;  but  it  does  not  8K!-> 
count  for  the  fact  which  still  remains,  that  one  half  of  the  sheet  is  wider  than 
the  other,  nor  that  the  marginal  lines,  which  should  be  continuous  and  of  the- 
same  width  apart  in  a  whole  sheet,  are  not  so  in  these  two  half-sheeta  when 
placed  together.    It  may  be  possible  that  these  discrepancies  might  occur  iik 
cutting  and  ruling  the  paper,  but  it  is  not  very  likely  that  both  should  oceor^ 
in  the  same  sheet.    Be  this  as  it  may,  the  affidavits  fail  entirely  to  show»  andx 
there  is  no  ground  for  asserting,  that  the  complainant's  solicitor  intentionally- 
or  unintentionally  practiced  or  attempted  to  practice  a  fraud  upon  the  courk. 
with  reference  to  the  appearance  or  condition  of  the  deed  in  question. 

The  motion  is  overruled,  with  costs. 

(The  other  justices  concurred.) 


Digitized  by 


Google 


568  THE  I^OBTHWISTERN  BEPOETEB.  [Mich. 


DucEY  Lumber  Co.  v.  Lanb. 
Filed  November  19,  1886. 

1.  Logs  and  Lumbeb— Right  to  Chabge  Storage  fob  Cross-Pilkd  Luubeb  oh  Docks. 

It  is  the  duty  of  a  party  for  whom  lumber  has  been  manufactured  to  remove  it 
from  a  dock  where  it  has  been  cross-piled,  after  the  reasonable  time  has  expired  in 
which  it  might  remain  for  the  purpose  of  seasoning,  without  any  express  contract 
requiring  him  to  do  so ;  and  if  he  permite  it  to  remain  longer,  and  after  notice  by 
the  owner  of  the  dock  that  if  he  does  so  he  will  be  charged  acertain  price  per  thou- 
sand for  dockage  or  storage,  an  assent  on  his  part  will  be  presumed  to  the  terms 
proposed,  founded  on  his  duty  to  remove  the  lumber,  and  his  silence  and  continued 
use  of  the  dock  for  the  purpose  of  storage. 

2.  Same — Contract  Construed. 

Contract  construed  as  passing  the  title  to  the  lumber  in  this  case  to  the  vendee, 
and  by  its  express  terms  rendering  him  liable  for  expense  of  storage. 

Error  to  Muskegon. 

Smith,  Nims,  Uoyt  &  Brwin,  for  plaintiff.  Nirain  A.  Fletcher  and  Geo. 
P.Wanty,  for  defendant  and  appellant. 

Champltn,  J.  Plaintiffs  are  the  owners  of  a  saw-mill  at  North  Muskegon, 
and  also  of  docks  upon  which  lumber  manufactured  at  their  mill  is  piled  con- 
venient for  being  shipped  on  board  of  vessels.  During  the  sawing  season  of 
1882  they  manufactured  and  piled  on  their  dock  a  quantity  of  pine  lumber 
for  Prank  Wood  and  E.  C.  Misner  &  Co.  In  April,  1883,  defendant  entered 
into  the  following  agreement  for  the  pui chase  of  this  lumber,  viz.: 

"Memorandum  of  agreement  made  and  entered  into  this  thirteenth  day  of 
April,  A.  D.  1883,  by  and  betweeen  E.  C.  Misner  &  Company  and  Frank  Wood, 
parties  of  the  first  part,  and  James  M.  Lane,  party  of  the  second  part,  wit- 
nesseth:  The  firsfc  parties  hereby  agree  to  sell  to  second  party  all  of  their 
merchantable  white  pine  lumber  out  of  number  one  stock  piles,  (lumber  under 
ten  feet  in  length  only  excepted,)  manufactured  in  1883  from  logs  marked 
•  Hill  &  Nice,'  and  now  piled  on  mill-docks  of  the  Ducey  Lumber  Company 
of  Nortli  Muskegon,  Michigan,  amounting  to  1,275,000  feet,  more  or  less. 
Terms  of  sale  as  follows,  namely:  Second  party  to  pay  cash,  or  bankable  pa- 
per as  good  as  cash,  at  rate  of  $15.50  per  thousand  feet  for  above  lumber,  on 
the  docks  where  it  now  stands,  and  agrees  to  pay  five  thousand  dollars  on 
same  on  or  before  April  20tli ;  the  balance,  more  or  less,  to  be  adjusted  on  basis 
of  eight  per  cent,  interest,  after  thirty  days  from  date,  on  amount  due  either 
party  hereto,  when  lumber  is  tallied  or  inspected.  Said  tally  or  Inspection  to 
be  made  within  thirty  days  from  date  by  tallyman  or  inspector  agreeable  to 
both  parties  hereto,  and  each  party  standing  one-half  of  the  expense  thereof; 
all  other  expenses  from  and  after  this  date  to  be  paid  by  the  party  of  the  sec- 
ond part.  It  is  further  agreed  by  both  parties  hereto  that  the  second  "party 
is  to  take  whatever  mill  culls  there  may  be  now  piled  in  with  said  merchant- 
al)le  lumber,  paying  therefor  in  cash  65  (five  dollars)  per  thousand  feet.  It 
being  agreed,  however,  that  the  second  party  only  pays  the  aforesaid  five 
thousand  dollars  on  both  of  above  sales  previous  to  inspection  or  tally;  the 
balance,  one  way  or  the  otlier,  being  adjusted  as  heretofore  stipulated.  The 
interlineations,  •  Out  of  No.  1  stock  piles,'  *  5,'  (before  thousand,  1st  page,) 
« After  30  days,'  *  Within  30  days  from  date,'  '  5,'  (before  thousand,  2d  page,) 
having  all  been  made  previous  to  signing  of  within. 

"In  witness  whereof,  the  parties  hereto  have  hereunto  subscribed  their 
hands  and  seals  the  day  and  year  first  above  written.     [In  duplicate.] 

"Signed  and  sealed  in  presence  of,  witness: 

"Frank  Wood.  [Seal.] 

"E.  C.  Misner  &  Co., 

"By  E.  C.  Misner,    [Seal.] 
"James  M.  Lane, "  [Seal.] 
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It  may  be  remarked,  in  passing,  that  the  statement  in  the  memorandum 
that  the  lumber  was  manufactured  in  1883  was  a  mistake,  as  the  testimony 
of  Mr.  Misner,  about  which  no  question  is  made,  was  positive  that  the  lum- 
ber was  manufactured  in  1882,  and  piled  on  plaintiff's  dock.  On  the  eleventh 
of  May,  1883,  plaintiff  wrote  and  mailed  to  defendant  the  following  letter, 
-which  defendant  admitted  to  the  witness  Hofstra  he  had  received,  namely: 

^  James  M,  Lane,  Grand  Rapids,  Michigan — Dear  Sib:  We  need  piling 
room,  and  would  like  very  much  to  have  you  move  lumber  piled  on  our  dock. 
We  will  be  obliged  to  charge  twenty-five  cents  per  thousand  if  not  taken  off 
the  dock  by  June  25,  1883,  and  twenty-five  cents  per  thousand  each  month 
thereafter,  for  if  not  moved  it  will  necessitate  our  piling  back  from  water 
edge,  and  cause  moving  of  lumber  a  second  time.  Hoping  you  will  attend 
to  this  matter  at  once,  we  remain, 

"Very  respectfully  yours, 

"DUOEY  LXTMBER  COMPANY, 

"Per  Hofstra." 

Ko  answer  was  returned  and  no  attention  paid  to  this  letter. 

The  first  shipment  of  lumber  by  defendant  was  on  the  twenty-fifth  of  June, 
1883,  and  proof  was  made  of  shipments  after  that  date  to  October  31,  1883, 
aggregating '  835,270  feet.  This  suit  was  commenced  on  the  first  day  of 
March,  1884,  at  which  time  there  was  about  150,000  feet  still  remaining  upon 
the  dock. 

The  declaration  is  in  assumpsit.  The  first  count  alleges  tliat  the  defend- 
ant is  indebted  to  plaintiffs  in  the  sum  of  81,500  for  dockage  room,  by  the 
plaintiffs  found  and  provided^ for,  in  and  about  the  docking,  storing,  and 
keeping  certain  lumber  before  then  docked,  piled,  and  stored  on  certain  docks, 
the  said  plaintiffs  for  said  defendant,  at  his  special  instance  and  request;  and 
being  so  indebted,  the  defendant,  in  consideration  thereof,  promised  to  pay 
the  same  on  request. 

The  second  count  alleges  that  the  defendant  promised  to  pay  therefor  what 
the  plaintiff  reasonably  deserved  to  have  of  the  defendant  for  the  docking, 
storage,  and  keeping  of  the  lumber  on  request,  and  avei*s  that  he  reasonably 
deserved  to  have  $1,500  therefor,  whereof  the  defendant  had  notice.  The 
declaration  then  alleges  a  request  to  pay,  and  defendants  refused. 

Before  bringing  suit,  plaintiffs  made  out  and  presented  to  defendant  a  bill 
for  such  storage,  wherein  they  charged  him  75  cents  for  each  thousand  feet 
for  each  month  from  and  after  the  twenty-fifth  day  of  June,  1883,  for  the 
quantity  remaining  on  their  dock  from  time  to  time.  It  was  proved  that 
there  was  no  custom  prevailing  for  mill  or  dock  owners  to  charge  for  the 
use  of  dock,  or  for  storage  of  lumber  thereon,  and  that  this  was  the  first  in- 
stance when  such  a  charge  had  been  made. 

The  lumber  was  manufactured  by  the  plaintiffs  in  1882,  under  an  agree- 
iBent  with  Woods  and  £.  O.  Misner  &  Co.  that  plaintiffs  should  do  the  saw- 
ing for  ^.50  per  thousand  feet,  and  cross-pile  the  lumber  upon  their  docks, 
for  which  they  had  received  full  payment.  There  was  no  agreement  as  to 
the  length  of  time  the  lumber  should  remain  upon  the  docks,  or  when  it 
should  be  removed  therefrom;  neither  was  there  any  agreement  between 
Woods,  E.  0.  Misner  A  Co.,  and  plaintiffs  as  to  anything  being  paid  for 
dockageor  storage.  The  object  of  cross-piling  lumber  is  to  facilitate  seasoning, 
and  thus  render  it  of  greater  value  in  the  market  than  green  lumber,  and  the 
fact  that  it  was  cross-piled  implies  that  the  lumber  is  to  remain  upon  the  dock 
where  piled  a  reasonable  time  to  accomplish  the  purpose  for  which  it  was 
€ro6s-piled.  What  that  reasonable  time  is,  the  Jury  must  determine  under 
all  the  facts  and  circumstances  of  the  case  as  disclosed  by  the  evidence.  The 
eyidenoe  showed  that  the  space  occupied  by  this  lumber  was  required  by  the 


Digitized  by 


Google 


'570  THE   NORTHWESTERN   REPORTER.  [Mich.. 

plaintiffs  in  their  business,  and  that  they  were  put  to  great  inconvenience  bv 
reason  of  this  lumber  not  being  removed.  It  was  plainly  the  duty  of  the 
owner  of  the  lumber  to  remove  the  same  from  the  dock  after  the  reasonable 
time  had  expired  in  which  it  might  remain  for  the  purpose  of  seasoning, 
witiiout  any  express  contract  requiring  him  to  do  so;  and  if  he  permits  it  to 
remain  longer,  and  after  notice  by  tlie  owner  of  the  dock  that  if  he  does  so 
he  will  charge  him  a  certain  price  per  thousand  for  dockage  or  storage,  an 
assent  on  tlie  part  of  the  owner  may  be  presumed  to  the  terms  proposed, 
founded  on  his  duty  to  remove  the  lumber,  and  his  silence  and  continuetl  use 
of  the  dock  for  the  purpose  of  storage.  luWard  v.  H'amcr,  8  Midi.  508,  it 
was  staled  "that  where  one  lias  the  clear  right  to  the  use  and  control  of 
property,  and  permits  its  use  by  others,  upon  condition  of  payment  therefor, 
when  the  condition  is  speciiic  in  its  terms,  the  law  will  imply  from  the  use 
by  one  having  knowledge  of  the  terms  an  assent  to  them,  and  a  correspond- 
ing promise  to  pay."  See,  also,  Hogsett  v.  Ellis,  17  Mich.  '6&1\  Dwight  v.  Cut- 
ler, 3  Mich.  566;  Dalton  v.  Laudahn,  30  Mich.  349. 

The  defendant  asserted  no  adverse  right  to  the  use  or  occupancy  of  the  dock, 
nor  did  he  deny  that  plaintiff  was  entitled  to  compensation  for  such  use.  What 
he  did  claim  was  that  he  was  not  liable  to  pay  for  such  use  until  he  became 
the  owner  of  the  lumber,  and  that  he  did  not  become  such  owner  until  the 
lumber  was  inspected  and  tallied,  and  which  was  not  in  fact  done  until  it  was 
loaded  upon  the  vessels.    We  shall  notice  this  claim  further  on: 

Considering,  for  the  present,  the  defendant  as  the  owner  of  the  lumber  at 
the  time  the  notice  was  served  upon  him,  and  that  the  reasonable  time  in 
which  the  lumber  should  have  been  removed  had  expired,  his  occupancy  of  the 
docks  after  the  twenty-fifth  of  June  would  render  him  liable  to  pay  at  least 
what  it  was  reasonably  worth  for  such  use  after  that  time.  The  contract  re- 
lation of  landlord  and  tenant  was  implied  from  what  transpired,  and  his  as- 
sent to  the  very  terms  of  the  letter  may  be  pi-esumed  by  the  jury  from  lus 
acquiescence  and  occupancy  after  receiving  the  letter. 

We  also  think  that  the  title  of  the  lumber  was  intended  to  pass  by  the  mem- 
orandum of  agreement.  The  inspection  and  tally  was  agreed  to  be  made  in 
30  days.  If,  as  defendant  claims,  the  inspection  was  not  to  be  made  until  the 
lumber  was  shipped,  the  conclusion  would  follow  that  the  lumber  was  all  to 
be  removed  within  30  days.  There  can  be  no  doubt  but  that  the  possession 
and  control  of  the  lumber  passed  at  once  to  the  defendant.  He  could  ship  it 
at  his  pleasure.  The  vendora  had  no  voice  in  saying  when  it  should  be 
shippetl.  Nor  is  it  a  reasonable  construction  of  the  contract  that  the  lumber 
might  be  left  upon  the  dock  indefinitely  at  the  risk  and  expense  of  the  vend- 
ors. So  far  as  the  question  under  consideration  is  concerned,  it  is  entirely 
immaterial  whether  the  memorandum  vests  the  ownei'ship  of  the  lumber  in 
defendant  or  not,  for  by  the  express  terms  of  the  agreement  each  party  wa» 
to  stand  one-half  of  the  expense  of  tallyman  and  inspector;  all  other  expenses 
from  and  after  that  date  were  to  be  paid  by  the  defendant.  The  expense  of 
storage  was  not  only  for  the  benefit  of  the  defendant,  but,  by  his  agreement, 
if  expenses  were  after  the  date  thereof  incurred  for  that  purpose,  he  was  to 
pay  them.' 

We  have  considered  the  exceptions  taken  to  the  introduction  of  evidence 
upon  the  trial,  and  find  no  error  therein.  The  charge  of  the  court  was  a» 
favorable  to  the  defendant  as  the  case  would  permit,  and,  upon  the  whole  rec- 
ord, we  are  of  opinion  that  the  judgment  should  be  afiQrmed;  and  it  is  so  or- 
dered. 

(The  other  justices  concurred.) 
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Tatro  fj.  Tatro. 

Filed  November  10,  1886. 

1.  Divorce — Doweb. 

Under  section  23,  c.  25,  Comp.  St.,  entitled  *'  Divorce  and  Alimony,"  a  wife,  udo» 
obtaining  a  divorce  for  the  cause  of  misconduct,  etc.,  of  the  husband,  is  entitled  to- 
dower  in  his  lands  in  the  same  manner  as  if  he  were  dead. 

2.  Same — Permanent  Alimony  in  Gross  Bars  Dower. 

If  she  make  no  demand  for  dower,  and  the  court,  in  making  a  division  of  the- 
property  of  the  husband  in  the  nature  of  permanent  alimony,  awards  a  sum  in 
groKs  to  her,  it  will  be  deemed  to  include  all  her  interest  in  the  husband's  estate, 
and  will  bar  her  claim  for  dower  unless  a  contrary  intent  is  shown  in  the  decree. 

3.  Same— Claims  against  Husband's  Estate. 

Upon  a  divorce  being  granted,  a  decree  in  favor  of  the  wife  for  permanent  ali- 
mony will  bar  her  riglit  to  any  further  claims  against  the  estate  of  the  husband. 

Appeal  from  Fillmore  county. 

JoUn  P.  Maule,  for  plaintiff.    /.  W.  Eller  and  F,  J.  Foss,  for  defendant. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiff  against  the  de* 
fendant  in  the  district  court  of  Fillmore  county  to  obtain  a  divorce  upon  the 
grounds  of  cruelty  and  failure  to  provide  a  suitable  maintenance.  The  cause 
was  referred  to  a  referee,  who  made  a  report  in  favor  of  the  plaintiff.  The 
report  was  confirmed,  and  a  decree  of  divorce  rendered,  with  permanent  ali- 
mony to  the  amount  of  i^2,000,  to  be  paid  by  installments.  The  defendant 
appealed  to  this  court;  the  plaintiff  also  appealed  from  the  decree  for  aliinonv. 
Before  the  hearing  the  defendant  died,  and  the  cause,  so  far  as  it  relates  lo- 
alimony,  was  revived. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  decree  for  alimony  is  not 
for  a  sufficient  amount,  and  also  that  she  is  entitled  to  dower  in  the  estate^ 
of  the  defendant;  while  on  behalf  of  the  defendant's  estate  it  is  alleged  that 
the  amount  of  alimony  is  excessive,  and  if,  in  addition,  the  plaintiff  is  en- 
titled to  dower  in  the  estate,  it  will  be  impossible  to  raise  the  amount  with- 
out her  signature  to  the  deeds,  the  property  being  exclusively  real  estate.  A 
considerable  amount  of  temporary  alimony  was  allowed  the  plaintiff  and  her 
attorneys  during  the  pendency  of  the  action ;  while  the  costs  and  expenses  of 
the  trial  amount  to  a  very  large  sum.  The  defendant's  property  consists  en- 
tirely of  real  estate,  which,  as  is  well  known,  is  liable  to  fluctuate  in  value^ 
according  as  the  demand  may  be  brisk  or  dull.  He  is  shown  to  have  been  in 
debt  to  a  considerable  amount,  and,  after  deducting  the  debts,  the  alimony 
allowed  is  about  equal  to  one-third  the  value  of  the  estate,  and  therefore  the^ 
court  did  not  err  in  awarding  the  same.  But  it  is  claimed  that,  notwithstand- 
ing the  decree  of  divorce,  the  plaintiff  is  still  entitled,  under  the  statute,  to 
dower  in  the  real  estate  of  the  defendant,  and  this  is  the  piincipai  question 
in  the  case.  This  is  claimed  under  section  23,  c.  25,  Comp.  St.  1885,  which  is 
as  follows:  "When  the  marriage  shall  be  dissolved  by  the  husband  being 
sentenced  to  imprisonment  for  life,  and  when  a  divorce  shall  be  decreed  for 
the  cause  of  adultery  committed  by  the  husband,  or  misconduct  or  drunken- 
ness of  the  husband,  or  on  account  of  his  being  sentenced  to  imprisonment 
for  a  term  of  three  years  or  more,  the  wife  shall  be  entitled  to  dower  in  his 
lands  in  the  same  manner  as  if  he  were  dead;  but  she  shall  not  be  entitled  to 
dower  in  any  other  case  of  divorce. " 

Under  a  somewhat  similar  statute  the  court  of  appeals  of  New  York  held,, 
in  Wait  v.  Wait,  4  N.  Y.  95,  that  a  divorce  for  adultery  was  prospective  in 
its  operation,  and  had  no  other  effect  on  the  marriage  relation  than  such  as> 
was  declared  by  statute,  and  hence  that  such  divorce  did  not  deprive  tho 
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wife  of  her  right  of  dower.  Burr  v.  Burr,  10  Paige,  25,  26.  Under  tlie 
New  York  statute,  however,  the  defendant  found  guilty  of  adultery  was 
prohibited  from  marrying  again  during  the  life-time  of  tlie  plaintiff.  2  Rev. 
JSt.  146,  §  49.  This  rule  seems  to  have  been  extended  by  the  courts  to  other 
•cases  of  misconduct  of  the  husband.  In  this  state  an  absolute  decree  of  di- 
vorce, if  unappealed  from,  is  final  as  to  the  rights  of  the  parties.  Our  stat- 
ute neither  authorizes  nor  sanctions  the  practice  of  divorcing  the  plaintiff 
and  denying  a  divorce  to  the  defendant.  A  decree  a  vinculo  matrimonii  dis- 
solves the  marriage  and  puts  an  end  to  the  relation  of  husband  and  wife,  and, 
as  a  necessary  consequence,  to  the  right  of  dower.  Dower  in  this  state  is 
only  allowed  to  the  widow  who  was  the  wife  of  a  person  dying  at  the  time 
of  his  death.  Kent  says  that  "the  next  species  of  life-estate  created  by  the  act 
-of  the  law  is  dower.  It  exists  where  a  man  is  seized  of  an  estate  of  inherit- 
ance and  dies  in  the  life-time  of  his  wife."  4  Kent,  Comm.  35;  Co.  Litt.  30a; 
2  Bl.  Comm.  130.  The  effect  of  a  divorce  is  to  put  an  end  to  all  rights  of  prop- 
erty depending  upon  the  marriage  and  not  actually  vested,  such  as  the  right 
of  dower  in  the  wife,  etc.  Rice  v.  Lumley,  10  Ohio  St.  596;  Billan  v.  Herck- 
lehrathy  23  Ind.  71 ;  Qiten  v.  Marr,  27  Me.  212 ;  Barbour  v.  Barbour,  46  Me.  9 ; 
Whitsell  V.  Mills,  6  Ind.  229;  Burdich  v.  Brigga^  11  Wis.  126;  Miltimore  v. 
Miltimore,  40  Pa.  St.  151;  8tilphen  v.  Houdlette,  60  Me.  447.  It  is  pre- 
sumed that  the  court,  in  rendering  a  decree  of  divorce,  will  award  alimony 
in  proportion  to  the  property  of  the  defendant.  This  must  include  all  claims 
of  the  plaintiff  upon  the  property  of  the  defendant.  If  either  party  is  dis- 
satisfied with  the  decree,  the  case  may  be  brought  into  this  court  for  review; 
but  the  final  decree  is  conclusive  upon  the  rights  of  the  parties,  and  bars  the 
right  of  either  party  to  any  further  claim  upon  the  property  of  the  other. 
The  most  that  can  be  claimed  for  our  statute  is  that  upon  the  decree  of  di- 
vorce being  rendered  for  any  of  the  causes  above  named  the  court  may,  in 
the  nature  of  alimony,  award  the  plaintiff  dower  in  the  lands  of  which 
her  husband  was  seized  at  the  date  of  the  decree.  In  such  case,  however,  the 
right  to  dower  is  not  contingent  upon  the  death  of  the  husband,  but  accrues 
at  once  upon  the  rendition  of  the  decree.  Thus,  in  Smith  v.  8mith,  13  Mass. 
230,  upon  a  divorce  a  vinculo  for  the  adultery  of  the  husband  it  was  held 
•that  the  wife  was  entitled  to  dower  in  the  same  manner  as  if  the  husband 
were  dead;  and  the  same  ruling  was  had  in  Merrill  v.  8?iattuck,  55  Me.  370; 
Harding  v.  Alden,  9  Me.  140;  Davol  v.  Rowland,  14  Mass.  219. 

The  question  of  alimony  does  not  seem  to  have  been  considered  in  these 
cases.  At  common  law  the  relation  of  husband  and  wife  must  continue  to 
exist  to  entitle  the  wife  to  alimony,  and  upon  a  decree  of  divorce  a  vinculo^ 
-or  sentence  of  nullity,  no  alimony  could  be  awarded.  The  statute,  however, 
to  protect  the  claims  of  the  wife,  preserves  her  right  of  dower  in  the  lands  of 
her  husband,  in  case  she  obtained  a  decree  of  divorce  a  vinculo  from  him  for 
adultery,  misconduct,  etc.  This  right  becomes  operative  at  once  upon  a  de- 
cree being  rendered,  and  not  upon  the  death  of  the  defendant.  It  is  evident, 
however,  that  the  object  of  the  statute  is  to  enable  the  wife  to  obtain  a  fair 
division  of  the  property  of  her  husband,  and  to  prevent  the  defendant  from 
■conveying  his  real  estate  in  fraud  of  her  rights.  A  married  woman  may  bar 
her  dower  by  giving  a  deed  of  conveyance  of  the  estate,  or  by  a  separate  deed. 
She  may  also  be  barred  by  a  jointure,  settled  on  her,  with  her  assent,  before 
marriage,  or  by  a  pecuniary  provision  in  lieu  of  dower  to  which  she  has  as- 
sented. She  may  also  elect  between  her  right  to  dower  under  the  statute  and 
a  provision  in  the  will  of  her  husband,  but  she  will  not  be  entitled  to  claim 
•under  both,  unless  that  appears  to  have  been  the  intention.  Comp.  St.  c.  28, 
^  12,  et  seq.  Where  the  wife  accepts  any  of  the  pecuniary  provisions  named 
an  lieu  of  dower,  she  will  be  barred  thereby.  So,  if,  upon  rendering  a  decree 
of  divorce,  the  court,  in  decreeing  property  to  the  wife  in  the  nature  of  per- 
manent alimony,  awards  a  gross  sum,  it  will  be  held  to  include  all  the  prop- 
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erty  of  the  husband,  including  the  right  of  dower  to  which  the  wife  will  be 
entitled.  It  is  a  fundamental  piinciple  of  equity  jdrisprud^nce  that  where 
all  parties  in  interest  are  before  the  court,  in  a  case  where  its  jurisdiction  is* 
established,  it  will  determine  the  entire  controversy,  and  award  full  and  final 
relief.  This  principle  has  frequently  been  applied  to  causes  of  action  which, 
were  purely  legal  in  their  nature,  and  where  relief  could  have  been  granted 
by  a  court  of  law,  and  particularly  is  this  true  under  the  Code,  where  the  dis- 
tinctions between  actions  at  law  and  suits  in  equitv  are  abolished.  Laub  v. 
Buckmiller,  17  N.  Y.  620;  Lattin  v.  McCarty,  41  N.  Y.  107;  DavU  v.  Lam- 
hertson,  56  Barb.  480;  Stemherger  v.  McQovei-n,  56  N.  Y.  12;  Story,  Eq.  Jur. 
g§  64, 65 ;  Turner  v.  Fierce,  34  Wis.  658 ;  McNeady  v.  Hyde,  47  Cal.  481.  The 
object  is  to  prevent  a  multiplicity  of  suits.  A  court  of  equity,  therefore,  in 
awarding  permanent  alimony  to  the  wife,  must  take  into  consideration  all  the 
circumstances,  and  decree  such  an  amount  to  the  wife  as  may  seem  just  and 
proper.  But  the  decree  will  be  final  unless  appealed  from,  and  will  determine 
the  rights  of  the  parties  to  the  property  in  controversy.  Where  a  decree  of 
divorce  is  granted  which  is  not  sought  to  be  reviewed  on  error  or  appeai,  either 
party,  after  the  lapse  of  one  year,  may  marry  again ;  and  the  only  purpose  of 
this  provision  of  the  statute  is  to  enable  either  party,  if  aggrieved  by  the  de- 
cree, to  have  the  cause  reviewed  in  the  supreme  court.  Aside  from  this  re- 
striction, it  is  not  the  policy  pf  our  law  to  impose  restrictions  upon  the  mar- 
riage of  either  of  the  parties.  We  therefore  hold,  a  wife,  on  obtaining  a  di- 
vorce for  the  causes  named,  is  entitled  to  dower  in  the  lands  of  her  husband 
if  she  so  elect,  and  the  same  may  be  set  off  as  a  portion  of  the  husband's  estate 
to  which  she  is  entitled.  But  that  if  she  do  not  demand  her  dower,  and  the 
court  makes  a  division  of  the  property  of  the  husband  in  her  favor  in  the  nat- 
ure of  alimony,  it  will  be  held  to  include  her  dower  riglit  unless  a  contrary 
intention  appears,  and  the  decree  will  conclude  tlie  rights  of  the  parties.  As 
the  decree  for  alimony  in  this  case  was  for  a  gross  sum,  payable  by  install- 
ments, and  seems  to  have  been  a  fair  division  of  the  property  of  the  husband,, 
it  must  be  held  to  include  the  plaintiff's  right  of  dower  in  his  lands.  The  de- 
cree of  the  district  court  is  therefore  affirmed. 


Parish  v.  State. 
Filed  November  25.  1885. 

1.  HoMiciDB— Instrtjctiow  Takino  from  Jury— Evidence  of  Lesser  Grade. 

Upon  a  trial  for  murder,  an  instruction  to  the  jury  which  takes  from  their  con- 
sideration, or  which  is  susceptible  of  being  understood  by  the  jury  to  take  from 
their  consideration,  certain  evidence  in  the  case  tending  to  lower  the  grade  of  the 
homicide  to  manslaughter,  is  erroneous,  and  in  such  case,  the  verdict  being  a  gen- 
eral one  and  the  sentence  being  for  15  years  in  the  penitentiary,  the  judgment  will 
be  reversed. 

2.  ^ME — Qbnbral  Vkbdiot. 

In  a  trial  for  murder,  a  verdict  of  guilty  which  does  not  ascertain  whether  it  be 
murder  or  manslaughter,  as  required  by  section  489  of  the  Criminal  Code,  confers 
no  power  on  the  court  to  pass  sentence  on  the  accused. 

Keicbe,  J.  dissents. 

Error  from  Johnson  county. 

T.  Appleget,  for  plaintiff.    The  Attorney  General,  for  the  State. 

Cobb,  0.  J.  The  plaintiff  in  error,  together  with  five  others,  was,  at  the 
September  term,  1880,  of  the  district  court  of  Johnson  county,  indicted  for 
the  murder  of  one  Elmer  E.  Parker.  The  indictment  was  for  murder  "with- 
out deliberation  and  premeditation,"  and  accordingly  charged  the  crime  of 
murder  only  in  the  second  degree. 

It  appears  from  the  supplemental  record,  filed  in  this  court  in  pursuance  of 
an  order  of  the  court  made  at  the  January  teim,  1885,  that  at  the  said  Sep- 
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teniber  term  of  said  district  court,  1880,  the  plaintiff  in  error  was  placed  upon 
liis  separate  trial,  tried,  convicted,  and  sentenced  to  a  term  of  15  years  at 
hjird  labor  in  the  penitentiary.  Within  the  next  ensuing  year  the  cause  was 
broucrht  to  this  court  on  error.  The  cause  was  submitted  to  the  court  at  the 
next  term  upon  argument  and  brief  of  counsel  for  plaintiff  in  error,  but  went 
over  to  tlie  next  term  to  enable  the  attorney  general  to  present  a  brief  on  the 
part  of  the  state.  When  such  brief  was  finally  presented,  it  called  attention 
to  the  fact  that  the  record  contained  no  copy  of  either  the  indictment  or  the 
"verdict.  Yet  this  omission  was  not  supplied,  and  the  opinion  of  the  court 
was  finally  reached  afiSrming  the  judgment.  The  opinion  is  published  in  vot 
ume  14  of  our  reports,  at  pages  t)0-(j7;  S.  C.  15  N.  W.  Rep.  357.  A  motion 
lor  a  rehearing  was  made  and  rehearing  granted  at  the  last  term,  (January, 
1885.) 

The  ninth  instruction  given  by  the  court  on  the  part  of  the  state  was  in 
the  following  words: 

"(9)  The  jury  are  further  instructed  that  if  you  should  find  from  the  evi- 
dence that  Henry  Parish,  the  defendant,  did  kill  and  slay  Elmer  £.  Parker, 
^nd  no  explanatory  circumstances  are  proven,  the  presumption  of  the  law  is 
that  there  was  malice,  and  that  the  crime  is  murder  in  the  second  degree."' 

Of  this  instruction  the  court,  in  the  opinion,  say:  "The  ninth  instruction 
^iven  on  behalf  of  the  prosecution  was  not  strictly  applicable,  as  there  were 
explanatory  circumstances  respecting  the  killing  before  the  jury;  and  had  the 
conviction  been  of  murder  in  the  second  degree,  it  is  possible  that  the  giving 
of  it  would  have  been  cause  for  a  new  trial.  The  error  of  this  Instruction 
was  in  its  suggestion  of  the  possible  want  of  any  circumstances,  when  in  fact 
there  were  many  of  them,  as  would  lower  the  homicide  to  the  grade  of  man- 
slaughter. But,  the  conviction  being  of  manslaughter  only,  the  error  was  not 
prejudicial,  and  there  was  no  cause  for  reversing  the  judgment."  It  thus 
Appears  that  it  entirely  escaped  the  attention  of  the  court  that  the  conviction 
of  Parish  was  understood  and  construed  by  the  district  court  to  be  for  mur- 
der in  the  second  degree.  Had  reference  been  made  to  the  sentence  in  this 
connection,  it  would  have  been  seen  that  the  term  of  imprisonment  imposed 
upon  the  plaintiff  in  error  exceeded  the  maximum  provided  by  law  for  man- 
slaughter by  five  years.    Section  5  of  the  Criminal  Code  provides  as  follows: 

"Sec.  5.  If  any  person  shall  unlawfully  kill  another  without  nialice,  either 
upon  a  sudden  quarrel,  or  unintentionally,  while  the  slayer  is  in  the  commis- 
sion of  some  unlawful  act,  every  such  person  shall  be  deemed  guilty  of  man- 
slaugliter,  and  upon  conviction  thereof  shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  ten  years  nor  less  than  one  year. " 

Upon  the  trial  there  were  sworn  and  examined  on  the  part  of  the  state, 
besides  the  expert  witnesses  and  the  sherifl!,  16  witnesses, — 14  men  and  two 
women, — all  of  whom  had  about  equal  opportunities  of  seeing  and  testifying 
to  the  facts  and  circumstances  attending  the  homicide.  It  is  quite  within 
bounds  to  say  that  scarcely  two  of  them  agree  in  the  essential  facts  of  the 
case.  I  transcribe  the  material  part  of  the  testimony  of  A.  C.  Cox,  one  of  the 
said  witnesses  on  the  part  of  the  slate,  given  on  his  direct  examination,  as 
being  the  strongest  evidence  against  the  accused,  and  as  illustrating  the  re- 
marks of  the  court  in  that  part  of  the  opinion  above  quoted  as  "circumstances" 
as  would  lower  the  homicide  to  the  grade  of  manslaughter. 

"A.  C.  Cox  called  and  sworn  for  the  state.  Question,  How  long  have  you 
liveci  in  Tecumseh  ?  An^vner,  It  has  been  about  fifteen  years.  Q,  Where 
were  you  on  the  twenty-fifth  of  June,  1880?  A.  Out  on  the  mail  route  dur- 
ing the  day.  Q.  What  time  did  you  get  in  town?  A.  I  don't  know  the  ex- 
act time  I  got  here,  only  by  my  regular  time;  from  about  half-past  4  to  5 
o'clock;  I  think  about  half-past  4  o'clock.  Q,  State  what  you  saw  soon  after 
you  got  back,  in  connection  with  Parker  and  his  son?  A.  The  first  thing  I 
noticed  of  Parker  he  was  sitting  over  in  front  of  the  Arcade  saloon,  or  near 
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there,  on  some  rock.  His  son  was  standing  near  him,  not  far  from  him.  Q. 
Which  building  was  that;  what  street  was  it  on?  A.  I  cannot  tell  you  the 
streets.  Q.  On  the  west  of  South  street?  A.  It  is  over —  Q,  How  far  from 
Blame's  new  building?  A.  It  is  the  one  I  believe  that  Dewey  has;  it  was 
the  next  door  from;  I  don't  know;  he  was  over  near  there.  Q,  State  what 
occurred  there.  A.  I  saw  notliing  in  connection  that  I  know  of  between 
Parker  and  the  boy  there.  Then  I  saw  a  man  come  across  tlie  street  and 
connnence  talking  to  Parker.  Q.  Who  commenced  the  conversation?  A. 
Blume.  Q,  What  did  he  say?  A,  I  did  not  hear  the  first  words  he  used;  I 
did  not  hear  what  they  were;  but  I  heard  Parker  tell  him  to  go  away  and  let 
him  be;  then  I  heard  Blume  call  him  *a  damned  son  of  a  bitch.'  Q,  Who 
was  then  with  Blume,  if  any  one?  A.  With  Blume  at  that  time?  Q,  Yes. 
A,  I  cannot  say  any  one  was  with  him  just  then.  Q.  Who  was  near  him? 
A.  The  crowd  was  gathering  up  all  the  time.  Q.  Which  way  did  Parkei  go? 
A,  Parker  struck  at  Blume  a  lick  with  a  cane,  a  walking  cane,  a  heavy  stick, 
^nd  struck  at  him  a  very  heavy  lick,  and  Blume  dodged  it  and  ran  into  the 
saloon.  The  boy  stepped  up  just  before  the  lick  was  struck  and  said  he  wanted 
them  to  go  away  and  let  his  father  be;  became  to  take  him  home.  Then  this 
Blume  called  him  this  name,  and  Parker  struck  at  him.  Then  I  saw  another 
man  come  rushing  around,  and  the  boy  picked  up  a  brick-bat,  1  think,  one  in 
each  hand.  There  was  another  man  came  rushing  round  and  had  some  words 
with  the  boy.  I  did  not  notice  what  Parker  was  doing,  because  I  was  noticing 
what  the  young  man  was  doing.  Q.  Where  did  they  go  from  there?  A. 
They  worked  their  way  towards  the  Sherman  House.  Q.  Where  did  they  go 
from  there?  A.  From  there  they  worked  towards  the  depot.  Q,  Where 
was  the  crowd  all  this  time?  A.  The  crowd  was  following  them  up  tolerably 
close.  Q,  Who  do  you  mean  by  them?  A,  I  mean  the  crowd  following 
Parker  and  his  boy.  Q.  And  they  were  going  which  way?  A,  They  stated 
east  from  where  they  first  commenced,  they  started  east  towards  the  Sherman 
House  and  from  there  towards  the  depot,  going  backwards,  Parker  and  the 
boy,  until  they  got  to  the  Sherman  House,  and  then  the  boy  turned  around. 
Parker  had  told  him  repeatedly  to  go  home.  Q,  What  did  tlie  boy  say  to  the 
old  man?  A,  The  boy  said  to  the  old  man,  (I  start-ed  before  them  and  got  to 
the  Sherman  House  as  they  first  started,)  he  said,  *  Father,  let  me  alone ;  I  can 
whip  him.'  The  old  man  said,  *  Elmer,  I  tell  you  to  go  home,'  and  kept 
pushing  him,  for  him  to  go  home.  Q,  Whereabouts  did  this  last  conversa- 
tion occur?  A.  What  conversation  do  you  mean?  Q.  The  last  one;  the  last 
one  you  speak  of  between  the  old  man  and  the  boy?  A.  When  they  first  left 
the  corner  of  the  building  going  towards  the  Sherman  House.  Q,  Who  of  the 
crowd  did  you  see  or  notice  following  after  these  parties?  A,  Well,  sir,  I 
don't  know  as  I  could  name  them  at  this  time;  I  saw  Parish  near  Parker,  and 
I  seen  Mr.  Hill;  I  don't  know  his  given  name;  and  I  saw  one  man  by  the 
name  of  Jerry;  I  don't  know  his  other  name;  and  a  good  many  other  men,  I 
don't  recollect;  may  be  more  I  could  think  of  presently,  but  don't  know  now. 
Q,  State  to  the  jury  what  Parish  was  doing.  A.  Parish,  from  what  I  could 
see,  was  trying  his  best  to  get  at  the  boy.  Q.  What  was  he  saying  to  the  boy 
and  what  was  he  doing?  A,  Parish,  when  I  noticed  him  first,  came  up  when 
Blume  run  into  the  saloon,  and  picked  up  a  brick  and  was  trying  to  get  at  the 
boy.  When  I  seen  the  boy  pick  up  a  brick.  Parish  was  saying  something  in  a 
loud  tone  of  voice,  and  I  don't  know  whether  I  remember  what  he  was  say- 
ing. He  was  using  some  hard  words,  but  I  don't  remember  what  they  were. 
Q.  Against  whom  was  he  using  the  words?  A,  The  boy.  Q.  Can  you  state 
the  words?  A.  I  don't  think  I  can  at  this  time;  I  might  at  that  time.  Q. 
State  what  further  was  done?  i!.  As  I  noticed,  every  time  Parish  would 
work  his  way  around  the  crowd,  the  old  gentleman  Parker  was  waving  his 
cane,  telling  them  he  would  kill  the  first  man  that  laid  a  hand  on  the  boy's 
bead;  telling  them  to  keep  back.    I  heard  another  man —    That  is  all  I  re- 
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member  of  Parish  trying  to  get  at  the  boy.  Q,  What  other  man?  A,  I  heard 
another  man  halloo  for  him  to  go  ahead  and  whip  him,  and  he  would  pay  the 
fine.  Q.  Who  was  that  man?  A,  Lee  Woodruff.  Q.  State  what  further  oo^ 
curred?  A.  I  noticed  the  boy  then  going  backwards  towards  the  Sherman 
House,  and  the  old  gentleman  talking  to  the  crowd;  and  finally  the  old  gentle- 
man looked  over  his  shoulder  and  said,  *  Elmer,  I  tell  you  to  go  home,'  and 
then  the  boy  walked  very  deliberately  towards  the  depot.  Q,  Where  wa» 
Parish  at  this  time?  A.  I  could  not  say;  he  was  first  here  and  then  there  in 
the  crowd.  Q.  Who  was  in  advance  of  the  crowd  ?  A.  As  near  as  I  recollect. 
Parish  and  this  young  man  Hill,  the  first  time  when  the  boy  first  started,  and 
Jerry,  I  think,  and  I  don't  recollect  who  was  in  advance  of  the  crowd.  I 
recollect  I  was  there  myself  a  portion  of  the  time— a  good  deal  of  the  time. 
Q.  State  what  further  you  saw.  A,  I  noticed  when  the  boy  started  on  down 
the  old  gentleman  kept  going  on,  and  when  we  got  just  below  the  Sherman 
House  I  heard  Jerry,  from  just  off  the  sidewalk  below  the  Sherman  House 
and  on  the  street,  say  that '  it  was  a  damned  shame  for  a  mob  like  that  to 
pitch  on  an  old  man  and  a  boy.'  Henry  Parish  came  rushing  round  to  where 
Jerry  was,  and  made  as  though  he  was  going  to  take  hold  of  him,  and  he  says 
to  Jerry,  «  What  have  you  got  to  do  with  this,  and  do  you  want  to  take  the 
old  man's  part.'  He  remarked  again  it  was  a  shame  to  pitch  on  an  old  man 
and  a  boy.  Jerry  was  whittling,  or  had  been.  Parish  cracked  his  hands  to- 
gether, and  said,  *  Put  up  that  knife  and  I  will  whip  you.'  Jerry  remarked* 
« I  will  put  up  no  knife.'  My  attention  was  attracted  to  that,  and  I  did  not 
see  Parker  at  that  time.  Q.  What  was  the  next  thing  you  noticed  in  connec- 
tion with  this?  A.  The  next  thing  I  noticed  a  man  came  rushing  into  that 
crowd  and  grabbed  Parish  by  the  arm,  and  said,  *  They  have  got  him  now,'  or 
something  to  that  effect.  Q.  Whom  did  they  have  reference  to?  -4.1  judged 
they  hiul  reference  to  Parker.  Q.  State  what  next  you  noticed.  A,  At  that 
time  I  whirled  to  look  down  that  way  as  soon  as  I  could,  and  I  saw  a  man 
just  coming  up  on  the  sidewalk,  like  as  though  he  was  coming  across  the 
street;  at  least  he  came  in  that  direction, — was  in  the  act  of  getting  on  the 
sidewalk.  Q.  State  what  else  occurred.  A,  At  that  the  crowd  started,  when 
this  man  came  into  the  crowd  and  called  the  attention  of  myseJf  and  others; 
turned  to  look,  and  Parish  at  once  tore  himself  out  of  the  crowd  and  run 
down  to  where  these  men  were.  This  man  I  first  noticed  run  up  and  struck 
Parker.  Q,  Struck  Parker?  A.  Yes.  sir.  Q.  What  was  the  young  man  do- 
ing tlien?  A,  Young  Parker?  Q.  Yes.  A,  He  was  further  down  the  side- 
waliv  towards  the  depot  at  that  time,  on  ahead  of  Mr.  Parker.  Q.  What  did 
you  see  further  in  connection  with  him?  A.  With  him?  Q.  The  young  man. 
A,  I  saw  him  after  they  commenced  pounding  the  old  man;  I  saw  him  come 
running  back  up  the  sidewalk.  Q.  What  else  occurred  ?  A.  I  saw  a  man  hit 
him.  Q.  State  all  about  it?  A.  I  saw  Blume  hit  Parker  in  the  back  of  the 
head.  There  was  another  man  struck  Parker  a  lick,  and  then  Parish  was 
ther(^  at  that  moment,  and  hit  him  another  lick.  Q.  That  was  the  old  man? 
A.  Yes,  sir.  (?.' What  was  the  young  man  doing?  A.  The  young  man?  As 
Parish  struck  the  old  man,  the  young  man  started  and  run  back  up  the  side- 
walk. As  Parish  struck  the  old  man,  he  turned  partly  round  and  struck  the 
young  man  a  lick,  knocking  him  down  towards  the  sidewalk.  Q.  What  else 
did  you  see ?  A.I  noticed  the  young  man  throw  a  brick  at  Parish.  Q,  AVhat 
else  (lid  Parish  do?  A.  I  saw  Parish  stoop  towards  the  sidewalk,  and  as  he 
looked  down  to  the  sidewalk  he  made  a  spring  towards  the  old  gentleman,  and 
as  he  did  so  he  reached  to  the  sidewalk.  Q.  What  did  he  do  then?  A.  He 
picked  a  rock  from  the  sidewalk  and  threw  it  at  the  boy.  <?.  What  did  the 
rock  do?  A.  The  rock  hit  the  boy  on  the  head,  and  the  boy  fell  down.  Q. 
What  sized  rock  was  it?  A.  I  cannot  say.  Q.  Would  you  know  the  rock  if 
you  saw  it?  A.  I  think  I  would,  sir.  Q,  [Handing  witness  rock.]  Is  that 
the  rock?    A.  [Examining  rock  .J  That  looks  very  much  like  the  rock,  but 
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in  ray  mind  I  was  thinking  it  was  a  little  heavier;  probably  that  may  be  the 
rock.  Q.  How  far  were  you  from  Parish  at  the  time  he  threw  the  rock?  A. 
I  don't  know  the  exact  distance,  but  I  would  say  somewhere — probably  eight 
or  ten  feet.  I  don't  know  just  exactly.  Probably  not  so  far.  I  was  stand- 
ing by  the  fence,  holding  to  a  board.  I  don't  recollect  how  far  they  were 
from  the  corner.     ♦    ♦    ♦» 

An  examination  of  the  foregoing  testimony,  in  connection  with  the  instruc- 
tion above  quoted,  cannot  fail  to  show  the  inapplicability  of  the  instruction  to 
the  facts  of  the  case,  nor  that  the  jury,  in  following  the  same,  may  have  rejected 
all  of  the  accompanying  or  explanatory  circumstances;  and  while  it  is  no 
part  of  my  purpose  to  say  that  the  evidence  in  the  case  is  not  sutlicieiit  to 
support  a  finding  for  murder  in  the  second  degree,  I  do  say  that  upon  tlie 
whole  evidence  in  the  case  the  jury  would  have  been  justified  ir^returning  a 
verdict  for  manslaughter.  And  when  the  verdict  upon  such  evidence,  as  in 
the  case  at  bar,  is  a  general  one,  although  found  on  an  indictment  for  murder 
In  the  second  degree,  it  is  doing  no  violence  to  presume  that  the  jury  in- 
tended by  the  same  to  find  the  lowest  grade  of  homicide  included  in  tlie  cliarge 
of  the  indictment.     The  following  is  a  copy  of  the  verdict. 

''State  qf  Nebraska,  Plaintiff,  v.  Henry  Parish,  Defendant,  We,  the  jury 
in  this  case,  being  duly  impaneled  and  sworn,  do  find  and  say  that  tlie  said 
defendant,  Henry  Parish,  is  guilty  as  he  stands  charged. 

"Robert  Bryson,  Forejium." 

Section  489  of  the  Criminal  Code  provides  "that  in  all  trials  for  murder  the 
jury  before  whom  such  trial  is  had,  if  they  fintf  the  prisoner  guilty  tiiereof, 
shall  ascertain  in  their  verdict  whether  it  be  murder  in  the  first  or  second  de- 
gree or  manslaughter;  and  if  such  person  be  convicted  by  confession  in  open 
court,  the  court  shall  proceed,  by  examination  of  witnesses  in  open  cuurt,  to 
determine  the  degree  of  the  crime,  and  shall  pronounce  sentence  accordingly.'* 

This  section  of  our  statute  was  borrowed  literally  from  tlie  statutes  of 
Ohio,  (page  275,  §  39,  Swan's  Rev.  St.;)  and  before  the  settlement  of  this 
state  the  latter  statute  had  received  an  interpretation  by  the  courts  of  Ohio. 
In  the  case  of  Dick  v.  State,  3  Ohio  St.  89,  the  court,  in  the  opinion,  say: 
"The  true  object  of  this  statutory  provision  is  apparent.  As  an  indictment 
for  murder  in  the  first  degree  embraces  each  of  the  three  degrees  of  criminal 
homicide,  of  either  of  which  the  accused  may  be  convicted,  and  asjthe  issue 
which  the  jury  is  sworn  to  try  involves  a  cliarge  of  eacli  of  these  three  crimes, 
on  a  general  verdict  of  guilty,  which  does  not  ascertain  the  degree  of  the 
homicide,  the  court  could  render  no  valid  judgment,  not  knowing  from  the 
verdict  for  what  degree  of  crime  the  judgment  should  be  rendered.  ♦  *  *" 
The  supreme  court  of  Ohio  held  on  the  circuit,  in  the  case  of  State  v.  I'oimi, 
Wright,  75,  that  if  the  jury,  in  case  of  a  trial  for  murder,  do  not  specify  in  their 
verdict  whetjier  they  find  the  accused  guilty  of  murder  in  the  first  or  second 
degree,  or  manslaughter,  the  court  will  refuse  to  pass  sentence,  and  award  a 
new  trial,  even  witliout  a  motion  on  the  part  of  defendant.  And  tliis,  1  be- 
lieve, has  been  in  accordance  with  the  uniform  practice  in  this  state.  The 
above  case  has  been  followed  by  the  later  ones  of  Parks  v.  State,  3  Qhio  St. 
101;  Robbins  v.  State,  8  Ohio  St.  181;  Schoonover  y .  State,  17  Ohio  St.  299; 
and  others.    See  People  v.  Baza,  53  Cal.  690;  State  v.  Redman,  17  Iowa,  329. 

The  language  of  the  statute  is  mandatory,  and  controls  all  trials  for  murder 
of  any  degree.  Without  its  observance  the  verdict  confers  no  power  on  the 
court  to  pass  sentence  on  the  accused.  If  this  view  of  the  law  be  deemed  too- 
radical,  then  the  jury,  having  failed  to  ascertain  by  their  verdict  the  degree 
of  the  crime,  in  accordance  with  the  spirit  of  our  criminal  laws,  they  must  be 
presumed  to  have  intended  to  find  the  lowest  grade  of  criminality  which  the 
evidence  would  justify.  This,  as  we  have  seen,  would  be  manslaughter.  In 
v.25N.w.,no.6— 37 
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no  view  of  the  case  can  the  sentence  be  sustained.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  law. 

Reese,  J.,  dissents. 


LiNINOEB  V,  HeRROK. 
Filed  November  25.  1885. 

1.  F&AUDDLSNT  OoNVETANCB— SaLE  TO  RELATIVE. 

The  mere  sale  by  a  party  of  bis  stock  of  goods  to  a  relative  is  not  of  itself  a  badge 
of  fraud. 

2.  Same— Bo K A  Fides. 

While  a  transfer  of  a  stock  of  goods  by  a  debtor  in  failing  circumstances  to  his 
mother  and  brother  is  attended  with  suspicion,  from  the  facility  with  which  a  se- 
cret trust  in  favor  of  the  debtor  may  be  created  ;  yet  where  it  is  clear  that  such  trans- 
fer was  made  in  good  faith,  upon  a  sufficient  consideration,  and  not  to  hinder  or  de- 
fraud creditors,  it  will  be  sustained. 
8.  Same — Sale  or  Goods  to  Creditor  to  Pay  Debts— Rights  op  Other  Creditors. 

Where  bill  of  sale  of  stock  of  goods  was  made  to  the  mother  and  brotlicr  of  the 
debtor  to  pay  debts  owing  by  him  to  them,  held  that,  as  against  other  creditors, 
the  guarantees  acc^uired  only  the  right  to  have  a  sufficient  amount  of  the  goods  sold 
to  satisfy  their  claims,  and  the  balance  was  a  trust  fund  for  the  benefit  of  the  other 
creditors,  and  the  grantees  must  account. 

Error  from  Gage  county. 

Z.  W,  Colby  and  Hazlett  <&  Bates,  for  plaintiffs.    L,  M,  Pemberton,  T.  D. 
Cohbey,  and  Burke  <&  Prout,  for  defendants. 

Maxwell,  J.  In  October,  1882,  one  J.  B.  Lininger,  a  son  of  Elizabeth 
Lininger  and  brother  of  George  W.  Lininger,  the  plaintiffs,  was  doing  busi- 
ness at  Wymore,  in  this  state,  and,  being  in  pressing  need  of  money,  borrowed 
about  $3,000  from  George,  giving  his  note  therefor,  payable  in  90  days.  To 
secure  this  note,  J.  B.  executed  to  his  "brother  a  chattel  mortgage  on  his 
stock  of  goods  at  Wymore.  This  mortgage  was  not  filed  for  record  until  the 
fifth  day  of  February,  1883.  Prior  to  February  1,  1883.  J.  B,  Lininger  had 
borrowed  from  his  mother  the  sum  of  81,800,  upon  which  he  was  paying  in- 
terest. Of  this  sum  $800  had  been  in  his  possession  for  several  ye^irs,  while 
$1,000  was  a  later  loan.  On  the  first  day  of  February,  1883,  J.  B.  J^ininger 
executed* to  his  mother  a  chattel  mortgage  upon  his  stock  of  goods  to  secure 
the  sum  of  $1,800.  This  mortgage  was  filed  for  record  on  the  fifth  day  of 
February,  1883.  On  the  seventh  of  February,  1883,  J.  B.  Lininger  exe- 
cuted a  bill  of  sale  to  the  plaintiffs  of  all  the  goods,  merchandise,  fixtures, 
and  chattels  mentioned  in  the  schedule  which  was  attached  to  the  bill  of  sale; 
the  consideration  expressed  in  the  bill  of  sale  being  the  sum  of  $5,000.  The 
.  plaintiffs,  by  their  agents,  then  took  possession  of  the  store  and  goods,  and  be- 
gan selling  the  same  in  payment  of  the  debts  due  the  plaintiffs.  Soon  after 
this  transfer,  the  defendant,  as  sheriff  of  Gage  county,  levied  a  number  of  at- 
tachments, in  the  aggregate  about  $3,000,  in  favor  of  creditors  of  J.  B.  Lin- 
inger, on  the  goods  in  question.  The  plaintiffs  thereupon  brought  an  action 
of  replevin  and  recovered  the  possession  of  the  property.  On  the  trial  of  the 
action  in  replevin,  the  court  found  the  issues  in  favor  of  the  defendant,  and 
that  he  had  a  lien  by  virtue  of  the  attachments  upon  the  property  in  question 
in  the  sum  of  $3,385.38. 

The  principal  error  relied  upon  is  that  the  judgment  is  against  the  weight 
of  evidence.  There  is  no  claim  that  the  attaching  creditors  were  induced  to 
give  J.  B.  Lininger  credit  upon  the  faith  of  his  ownership  of  the  property 
covered  by  the  mortgage  to  George  W.  Lininger,  and  that  if  said  mortgage 
had  been  filed  for  record  they  would  not  have  given  or  extended  credit  to  J. 
B.  Lininger.    This  plea,  in  every  event,  would  be  available  only  to  subsequent 
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creditors  who  trusted  him  on  the  faith  of  the  property  in  his  possession.  But 
that  question  does  not  arise  in  this  case,  nor  does  the  question  of  the  validity 
of  the  chattel  mortgages  arise,  as  they  were  canceled  and  the  goods  delivered 
to  the  plaintiffs  before  the  levies  under  the  attachments  were  ro^ide,  and  they 
are  to  be  considered  only  for  the  purpose  of  showing  the  nature  of  the  trans- 
action. Tlie  only  questions  that  properly  arise  in  this  case  are  (1)  whether 
or  not  the  plaintitfs  were  hmiaflde  creditors  of  J.  B.  Lininger;  and  (2)  was 
the  property  transferred  to  them  to  hinder  or  defraud  the  creditors  of  J.  B. 
Lininger. 

Upon  the  first  point  it  is  sufficient  to  say  that  all  the  testimony  tends  to 
sliow  that  plaintiffs  actually  loaned  to  J.  B.  Lininger,  in  the  aggregate,  the 
sum  of  $4,800.  All  but  about  $400  of  this  sum  was  in  cash,  and  none  of  it,  on 
the  seventh  day  of  February,  1883,  had  been  repaid.  The  checks  of  G.  W. 
Lininger  on  the  Omaha  Xational  Bank,  in  favor  of  J.  B.  Lininger,  for  about 
^2,600,  and  in  favor  of  Lininger  &  Metcalf  for  about  $400,  on  a  debt  to 
them  of  J.  B.,  are  in  the  record.  It  also  appears  that  at  that  time  J.  B.  rep- 
resented to  his  brother  that  his  stock  would  invoice  $12,000  or  $15,000.  The 
actual  invoice  of  the  stock  taken  about  February  1,  1883,  was  $9,663,  with 
notes  and  accounts  to  the  amount  of  $1,700,  and  as  there  seems  to  have  been 
no  considerable  purchases  of  stock  after  the  date  of  this  transaction,  it  is  ap- 
parent that  the  representations  were  substantially  correct.  The  amount  of 
the  debt  to  the  mother  is  in  effect  admitted,  and  is  clearly  established  by  tfie 
proof,  so  that  there  was  a  sufficient  consideration  for  the  purchase. 

2.  The  mere  sale  by  a  party  of  his  stock  of  goods  to  a  relative  is  not  a  badge 
of  fraud.  Copis  v.  Middleton,  2  Madd.  410;  Wightman  v.  Hart,  37  111.  123; 
Dunlap  v.  BoumonvUle,  26  Pa.  St.  72;  Kane  \,  Drake,  27  Ind.  29;  King  v. 
RfisselU  40  Tex.  124.  If  such  sales  were  fraudulent  per  se,  it  would  be  im- 
possible for  family  connections  to  aid  each  other,  in  case  of  financial  embar- 
rassment, without  danger  of  being  placed  in  a  false  position,  and  losing  the 
entire  sum  loaned.  Such  a  rule,  if  adopted,  could  not  fail  to  be  productive  of 
^eat  hardship  and  injustice,  and  has  nowhere,  so  far  as  the  writer  is  advised, 
been  accepted  as  the  law.  But  where  a  debtor  makes  a  transfer  of  his  prop- 
erty to  a  relative  for  the  purpose  of  paying  or  securing  a  debt  alleged  to  be 
due  such  relative,  the  presumption  of  fraud  is  strengthened,  for  the  reason 
that  the  transaction  is  between  persons  with  whom  a  secret  trust  is  most 
likely  to  exist.  Hanford  v.  Artcher,  4  Hill,  271 ;  Bumpas  v.  DoUon,  7  Humph. 
310.  Yet  where  the  proof  shows  that  there  was  necessity  for,  or  reasonable 
fitness  and  propriety  in,  making  the  transfer, — in  other  words,  that  it  was 
made  in  good  faith  upon  an  adequate  consideration, — the  presumption  of  secret 
trust  and  intent  to  defraud  would  ordinarily  be  overcome.  Each  case  must 
depend  upon  its  own  circumstances,  and,  fraudulent  intent  being  a  question 
of  fact,  if  it  should  be  made  to  appear  from  the  evidence  that  the  object  of 
a  transfer  of  property  was  not  to  hinder  or  defraud  creditors,  it  should  be 
sustained.  All  the  evidence  in  this  case  shows  that  the  object  of  the  transfer 
of  the  goods  in  question  was  to  secure  the  debts  owing  the  plaintiffs,  and  in 
«uch  case  the  transaction  will  be  sustained.  Lorton  v.  Fowler,  24  N.  W. 
Rep.  685;  Bierboioer  v.  Polk,  22  N.  W.  Rep.  698. 

There  is  testimony  in  the  record  tending  to  show  that  the  value  of  the  goods 
did  not  exceed  the  sum  of  $5,000  when  the  transfer  was  made.  The  invoice, 
however,  shows  the  invoice  to  have  been  nearly  twice  •that  sum.  This  prop- 
erty was  a  trust  fund  for  the  payment  of  the  debts  of  J.  B.  Lininger,  and  he 
<»uld  not,  as  against  creditors,  transfer  a  greater  amount  to  the  plaintiffs 
than  sufficient  to  pay  their  claims.  As  to  any  excess,  they  hold  the  same  as 
trustees  for  the  benefit  of  the  creditors  of  J.  B.  Lininger.  While  the  plain- 
tiffs have  a  claim  upon  those  goods  for  the  amount  of  their  debts,  other  cred- 
itors also  have  rights  in  the  premises  that  must  be  protected.  It  is  evident 
that  the  value  of  the  goods  is  nearly  sufficient  to  pay  all  claims  of  both  the 
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plaintiffs,  and  those  in  the  hands  of  the  defendant.  As  the  plaintiffs,  by  vir- 
tue of  the  bill  of  sale  and  possession,  have  a  prior  lien  upon  tlie  goods  to  the 
attachment  liens,  their  claims  must  be  first  satisfied,  the  remainder  going  to 
the  defendant. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings ;  the  plaintiffs  being  required  to  account  for  the  goods 
disposed  of  by  them  under  the  bill  of  sale.    Judgment  accordingly. 


Baldwin  v.  Boyd. 

Filed  November  26,  1885. 

1.  Patent — Recitam. 

A  i)atent  from  the  United  States,  which  contains  a  recital  that  the  purcha 
(naming  liini)  has  deposited  in  the  general  laiid-office  of  the  United  States  a  certifi- 
cate of  tiie  register  of  the  iand-ottice  at  Lincohi,  Nebraska,  wlierebv  it  appears  that 
full  ])ayment  has  been  made  by  tiie  said  (purcliaser)  according  to  the  jirovisions  of 
the  act  of  congress  of  the  twenty-fourth  of  April,  1820,  entitled  "An  act  making  fiir- 
tlier  provisions  for  the  sale  of  the  public  lands,"  merely  shows  that  the  purchaser 
has  made  the  payments  required  by  law  to  entitle  him'to  enter  the  land,  and  is  not 
a  recital  that  the  patent  was  issued  under  the  act  of  1820. 

2.  Homestead  Commuted,  kot  Subject  to  Antecedent  Debt— Exemptions. 

Where  lands  are  entered  under  the  homestead  law  of  the  United  States,  and  after- 
wards, ui>on  proper  proof  and  payment  of  the  price,  the  homestead  commuted, 
such  hiuds  are  not  subject  to  sale  on  execution  on  a  debt  contracted  before  the  pat- 
ent was  issued.  And  where  such  l;inds  arc  exempt  wlien  conveyed  to  a  purchaser, 
the  exemj)tion  continues  in  favor  of  the  grantee,  and  he  may  plead  the  same. 

Appeal  from  Lancaster  county. 

O.  P.  Mason,  for  plaintiff.    /Sawyer  &  Snell,  for  defendant. 

Maxwi'XL,  J.  This  is  an  action  to  cancel  a  sheriff's  deed  to  the  defend- 
ants "for  »35  acres  off  the  west  end  of  the  north  half  of  the  nortli-west  quar- 
ter of  section  19,  in  townsliip  10  N.,  of  range  seven  east  of  the  sixtli  prin- 
cipal meridian,"  and  to  quiet  the  plaintiff's  title.  Tlie  court  below  found 
the  issues  in  favor  of  the  plaintiff,  and  rendered  a  decree  in  his  favor. 

It  appears  from  tlie  record  that  in  ^lay,  1871,  one  Charles  E.  Van  Pelt  en- 
tered as  a  homestead,  under  the  laws  of  the  United  States,  the  K.  J  of  the  8. 
W.  4  and  the  N.  AV.  J  of  the  X.  E.  J  of  section  19,  townsliip  10  X.,  range  7 
E.  of  sixth  P.  M.,  containing  118  78-100  acres;  tliat  Van  Pelt  was  the 
head  of  a  family,  and  over  the  age  of  21  years,  and  had  served  as  a  soldier  in 
the  army  of  tlie  United  States  during  the  rebellion  for  90  days  and  upwards, 
and  had  ever  been  loyal  to  the  United  States;  that  on  the  fifteenth  of  Febru- 
ary, 1872,  said  Van  Pelt  having  cultivated  and  improved  said  homestead,  and 
resided  thereon  as  required  by  law,  in  pursuance  of  the  act  of  congress,  paid 
to  the  receiver  of  the  land-office  at  Lincoln  the  sum  of  S2.50  per  acre,  with 
proper  proof  of  settlement  and  cultivation,  and  obtained  the  receiver's  re- 
ceipt, etc.,  and  a  patent  was  duly  issued  to  him  on  the  fifteenth  of  June,  1874. 
On  the  twenty -third  day  of  June,  1873,  Van  Pelt  and  wife  conveyed  said 
premises  by  warranty  deed  to  the  plaintiff,  which  deed  jvas  not  filed  for  record 
until  the  seventli  day  of  ^lay,  1874.  On  the  sixteenth  of  July,  1873,  the  de- 
fendant, Samuel  M.  Boyd,  recovered  two  judgments  in  the  probate  court  of 
Lancaster  county  against  Charles  E.  Van  Pelt;  one  of  said  judgmonte  being 
for  the  sum  of  814^.75,  and  costs,  and  the  other  for  the  sum  of  $467.92,  and 
costs.  Transcripts  of  said  judgments  were  duly  filed  in  the  office  of  the  clerk 
of  the  district  court  on  the  seventeenth  day  of  July,  1873,  and  executions  is- 
sued tiiereon,  and  the  35  acres  of  land  in  controversy  sold  to  the  defendants, 
and  in  January,  1874,  the  sale  was  confirmed,  and  a  deed  ordered  and  made 
to  the  purcliaser,  and  this  is  the  cloud  on  the  plaintiff's  title  complained  of. 

The  first  objection  made  by  tlie  appellant  is  that  it  appears  from  the  patent 
"that  full  payment  has  been  made  by  Charles  E,  Van  Pelt  according  to  the 
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provisions  of  the  act  of  congress  of  April  24,  1820,  entitled  *  An  act  making 
further  provisions  for  the  sale  of  public  land.'"  The  following  is  a  copy  of 
the  patent: 

"^The  United  States  of  America  to  all  to  whom  these  Presents  may  come. 
Greeting : 

"Certificate  No,  2,525. 

"  Whereas,  Charles  E.  Van  Pelt,  of  Lancaster  county,  Nebraska,  has  depos- 
ited in  the  general  land-office  of  tlie  United  States  a  certificate  of  the  register 
of  the  land-office  at  Jjincoln,  Nebraska,  whereby  it  appears  th'dt  full  payment 
Las  been  made  by  the  said  Charles  E.  Van  Pelt,  according  to  the  provisions 
of  the  act  of  congress  of  the  twenty-fourth  of  April,  1820,  entitled  «An  act 
mjiking  further  provision  for  the  sale  of  the  public  lands,'  for  the  north  half 
of  the  north-west  quarter,  and  the  north-west  quarter  of  the  north-east  quarter 
of  section  nineteen,  in  township  ten  north,  of  range  seven  east,  in  the  district 
•of  lands  subject  to  sale  at  Lincoln,  Nebraska,  containing  one  hundred  and 
eigliteen  acres  and  seventy-eight-hundreths  of  an  acre,  according  to  the  of- 
ficial plat  of  the  survey  of  the  public  lands  returned  to  the  general  land-office 
by  the  surveyor  general,  which  said  tract  has  been  purchased  by  the  said 
Charles  E.  Van  Pelt: 

"Now,  know  ye  that  the  United  States  of  America,  in  consideration  of  the 
premises,  and  in  conformity  with  the  several  acts  of  congress  in  such  case 
made  and  provided,  have  given  and  granted,  and  by  these  presents  do  give  and 
^ant,  unto  the  said  Charles  E.  Van  Pelt,  and  to  his  heirs,  the  tract  above  de- 
scribed, to  have  and  to  hold  the  same,  together  with  all  the  rights,  privileges, 
and  immunities  and  appurtenances,  of  whatsoever  nature,  thereunto  belong- 
ing, unto  the  said  Charles  E.  Van  Pelt. 

"In  testimony  whereof,  I,  Ulysses  S.  Grant,  president  of  the  United  States 
<»f  America,  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
general  land-office  to  be  hereto  affixed. 

"Given  under  my  hand,  at  the  city  of  Washington,  the  fifteenth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-four,  and  of 
the  independence  of  the  United  States  the  ninety-eighth. 

*'By  the  President,  U.  8.  Grant. 

"By  S.  D.  Williams,  Secretary." 

Section  2  of  the  act  of  congress  of  April  24, 1820,  provides  "that  credit  shall 
not  be  allowed  for  the  purchase  money  on  the  sale  of  any  part  of  the  public 
lands  which  shall  be  sold  after  the  first  day  of  July  next,  but  every  purchaser 
of  land  sold  at  public  sale  thereiifter,  shall  on  the  day  of  purchjise  make  com- 
plete payment  therefor;  and  the  purchaser  at  private  sale  shall  produce  to  the 
register  of  the  land-office  a  receipt  from  the  treasurer  of  the  United  States, 
or  from  the  receiver  of  public  moneys  of  the  district,  for  the  amount  of  pur- 
chase money  on  any  tract,  before  he  shall  enter  the  same  at  the  land-office, "  etc. 
Under  the  act  of  March  26,  1804,  the  public  lands  were  sold  upon  credit. 
The  failure  of  the  pnrch*iser  to  pay  the  installments  as  they  become  due  led 
to  the  passage  of  a  number  of  acts  extending  the  time  for  making  payments. 
The  cretlit  system,  however,  does  not  appear  to  have  been  satisfactory,  hence 
the  act  of  April  24,  1820,  which  requires  the  purchaser  at  private  sale  to  pro- 
duce from  the  proper  authority  a  receipt  for  the  purchase  money  on  any 
tract  before  he  shall  enter  the  same  at  the  land-office.  The  recital  in  the  pat- 
ent simply  shows  that  this  provision  has  been  complied  with,  and  does  not 
and  was  not  intended  to  show  that  the  patent  was  issued  under  the  act  of 
1820. 

The  evidence  from  the  general  land-office  introduced  on  the  trial  in  this 
•case  clearly  shows  that  the  land  was  settled  upon  by  Van  Pelt  as  a  homestead 
onder  the  act  •f  May  20,  1862,  and  that  he  afterwards  commuted  the  same 
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under  the  provisions  of  the  various  acts  of  congress  on  that  subject,  by 
paying  the  double  minimum  price.  Land  thus  obtaine<I,  however,  is  not  liji- 
ble  to  compulsorv  saJe  fof  debts  contracted  before  tlie  patent  issued.  This  i» 
conceded  to  be  the  law  by  the  attorneys  for  the  defendants,  but  they  say  that 
the  right  is  a  personal  one  to  Van  Pelt,  and  can  onlv  be  pleaded  by  liini;  cit- 
ing Forgy  v.  Mertijfnan,  14  Neb.  615;  S.  C.  16  N.  W.  liep.  836.  In  the  case 
cited,  one  Merryman  executed  a  mortgage  upon  his  homestead  before  making^ 
final  proof  to  secure  a  bona  Jide  debt.  Afterwards  be  made  final  proof  and 
received  a  patent  for  his  land,  and  thereafter  executed  a  quitclaim  deed  to  one 
Robinson,  who,  as  a  defense  to  an  action  of  foreclosure,  set  up  the  invalidity 
of  tlie  mortgage.  The  court  held  that  as  the  maker  of  the  mortgage  did  not 
attack  it,  that  the  grantee  in  a  quitclaim  deed,  who  had  taken  his  deed  sub- 
ject to  it,  could  not.  But  this  rule  does  not  apply  where  one  is  claiming  as  a 
grantee  of  the  debtor  who  had  an  absolute  title,  unaffected  by  any  liens  of  the 
creditor.  Thus,  although  a  third  party  cannot  interpose  the  defense  of  the 
statute  of  limitations,  yet  a  grantee  may  set  up  an  exception  that  his  grantor 
might  have  done.  Dawson  v.  Callatvay,  18  Ga.  573;  Qrattan  v.  Wiggins,  23 
Cal.  16;  8kidmorey.Romaine,  2  Bradf.  122;  Taylor  Y.Courtnay,  15  Neb. 
190;  S.  C.  16  N.  W.  Rep.  842;  Ford  y.Langel,  4  Ohio  St.  465;  Maxw.  PI. 
&  Pr.  (4th  Ed.)  21.  So  the  purchaser  of  a  mortgagor  has  the  same  right  to 
avail  himself  of  the  bar  of  the  statute  that  the  mortgagor  would  have  had. 
McCarthy  v.  White,  21  Cal. 495;  Low  v.  Allen, 26  Cal.  144;  Cavfman  v. Sayre^ 
2  B.  Mon.  206;  2  Washb.  Real  Prop.  (4th  Ed.)  185.  The  same  rule  would 
seem  to  apply  in  favor  of  the  grantee  in  a  deed;  that  is,  if  the  property  at 
the  time  when  the  conveyance  was  executed  was  not  sabject  to  a  lien  or  the 
grantor's  debts,  in  other  words,  was  exempt,  the  exemption  will  continue  in 
favor  of  the  grantee,  and  may  be  pleaded  by  him.  As  the  debt  in  this  case 
-was  contracted  before  the  patent  was  issued,  the  land  in  question  is  not  sub- 
ject to  compulsory  sale  on  execution  on  a  judgment  recovered  on  such  debt. 
The  judgment  is  clearly  right,  and  is  affirmed. 


PeMBERTON  tJ.  POLLABD. 

Filed  November  26,  1885. 

1.  Tbustb— Separate  Estate  of  Wife. 

Where  land  was  conveyed  by  husband  and  wife  by  warranty  deed  to  trustees  ap- 
pointed by  the  will  of  her  father,  for  the  '*  sole  and  separate  use  and  benefit  "of  the 
wife,  etc.,' the  consideration  being  derived  from  the  father's  estate,  a  provision  in 
the  deed  that  the  husband  ''shall  have  the  right  to  occupy,  farm,  and  control  said 
land  for  her,  (the  wife,)"  does  not  create  any  estate  in  him,  where  there  is  no  fraud. 

2.  Judgment  Lien— Where  Filed. 

The  transcript  of  a  Judgment  of  a  justice,  to  become  a  lien  upon  real  estate,  must 
be  filed  in  the  district  court  of  the  county  where  the  judgment  is  recovered,  and 
cannot  in  the  first  instance  be  filed  in  the  district  court  of  another  county. 

Appeal  from  Hamilton  county. 

/.  if.  Smith,  for  plaintiffs.  Batty  <&  Ragan  and  Lamb,  Ricketts  &  Wilson^ 
for  defendant. 

Maxwell,  J.  This  is  an  action  for  an  injunction  to  restrain  the  sale  of 
certain  real  estate  upon  execution,  and  to  quiet  the  title  in  the  plaintiffs.  The 
defendant  demurred  to  the  petition,  and,  the  demurrer  being  overruled,  a  de- 
cree was  rendered  in  favor  of  the  plaintiffs.  The  defendant  appeals.  The 
principal  portion  of  the  petition  is  as  follows: 

"The plaintiff  complains  of  the  defendants  for— 

"That  on  the  twenty-third  day  of  December,  A.  D.  1876,  the  plaintiffs  were, 
and  from  thence  hitherto  and  still  are,  the  owners  and  in  possession  of  the 
following  described  premises,  to-wit :  The  north-west  quarter  of  sectioa 
number  four,  in  township  number  nine  north,  of  range  number  seven  west* 
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"That  the  plaintiffs  became  the  owners  of  said  premises  by  virtue  of  a  cer- 
tain coaveyanceor  deed  in  the  following  words  and  figures,  tt>-wit: 

"  «  This  deed  made  this  twenty-second  day  of  December,  A.  D.  1876,  between 
William  D.  Pemberton  and  Elizabeth  Pemberton,  his  wife,  of  Hamilton 
county,  ^Nebraska,  of  the  first  part,  and  Eben'ezer  Z.  McCollock  and  George  C. 
McCollock,  trustees,  of  Ohio  county.  West  Virginia,  of  the  second  part,  wit- 
nesseth:  That  said  parties  of  the  first  part,  in  consideration  of  the  sum  of 
twelve  hundred  dollars  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, do  grant,  sell,  and  convey  unto  the  said  parties  of  the  s.^cond  part,  with 
covenants  of  general  warranty,  the  following  described  real  estate,  with  all 
and  singular  the  tenements,  appurtenances,  and  hereditaments  thereto  belong- 
ing; that  is  to  say:  The  north-west  quarter  of  section  four,  (4,)  in  township 
nine  (9)  N.,  of  range  seven  west,  (7  W.,)  containing  one  hundred  sixty  and 
37-100  acres,  (160  87-100,)  said  land  lying  and  being  situated  in  Hamilton 
county,  Nebraska; — to  have  and  to  hold  the  said  real  estate,  with  its  appurte- 
nances, to  the  said  second  parties,  as  trustees  of  said  Elizabeth  Pemberton, 
they  being  appointed  such  trustees  by  the  will  of  their  father,  Ebenezer  Mc- 
Collock, late  of  Ohio  county.  West  Virginia,  for  her  sole  and  separate  use 
and  benefit,  so  long  as  she  may  live,  and  after  her  death  for  the  use  and  ben- 
efit of  her  children;  the  said  trustees  having  the  power  to  sell  and  convey 
said  land,  or  any  part  thereof,  on  the  written  request  of  said  Elizabeth  Pem- 
berton, and  her  joining  with  them  in  any  such  conveyances. 

**  *  It  is  further  expressly  underatood  and  agreed,  by  and  between  the  parties 
of  this  deed,  that  said  William  D.  Pemberton  shall  have  the  right  to  occupy, 
farm,  and  control  said  land  for  her  so  long  as  he  may  live,  (and)  the  legal 
title  thereto  remains  in  said  trustees. 

"  •  In  witness  whereof,  the  said  parties  of  the  first  part  have  hereunto  set 
their  hands  and  seals  the  day  and  year  above  written. 

"  *  William  D.  Pemberton. 
"  '  Elizabeth  Pemberton. 

"  'Witness:  S.  B.  McCollock.' 

''That  said  deed  was  duly  and  legally  acknowledged  as  the  law  requires, 
and  on  the  fourth  day  of  January,  A.  D.  1877,  was  duly  filed  for  record  in  the 
county  clerk's  ofllce  in  and  for  Hamilton  county,  Nebraska,  and  recorded  in 
Book  B  of  Deed  Record  of  said  county,  on  page  1379. 

"That  on  or  about  the  seventh  day  of  September,  1870,  Ebenezer  McCollock, 
deceased,  and  who  was  the  father  of  the  plaintiffs,  made  his  will,"  etc., — 
a  copy  of  which  is  set  out  in  the  petition, — ^from  which  will  it  appears  that 
the  testator  devised  to  Elizabeth  Pemberton  certain  real  and  personal  estate, 
the  proceeds  of  which  were  to  be  retained  in  the  hands  of  the  plaintiffs  as 
trustees  for  said  Mrs. Pemberton  and  her  children;  "her  husband  to  have  no 
control  over  the  same  whatever;  but  the  said  trustees  may,  with  the  consent 
of  said  Elizabeth  Pemberton,  invest  the  same  as  they  may  deem  best,  so  that 
my  daughter  and  her  children  shall  have  the  benefit  of  the  same  without  con- 
trol from  her  husband. " 

It  is  also  alleged  that  in  pursuance  of  the  terms  of  the  will  the  property  de- 
vised to  Elizabeth  Pemberton  was  sold,  and  the  proceeds  invested  in  the  land 
in  question;  that  on  the  fourteenth  day  of  June,  1888,  C.  N.  Payne  &  Co.  re- 
covered a  judgment  against  William  D.  Pemberton,  the  husband  of  Elizabeth, 
before  a  justice  of  the  peace  of  Hall  county,  for  the  sum  of  1^148.32;  that  on 
the  fifth  day  of  October,  1883,  said  Payne  &  Co.  caused  a  transcript  of  said 
judgment  to  be  filed  in  the  district  court  of  Hamilton  county,  and  caused  an 
execution  to  be  issued  thereon,  and  levied  upon  the  real  estate  in  question  as 
the  property  of  William  D.  Pemberton. 

It  is  also  alleged  that  said  judgment  is  not  a  lien  on  said  real  estate,  and 
that  said  William  D.  Pemberton  lias  no  interest  in  said  real  estate,  and  that 
a  sale  upon  execution  would  cast  a  cloud  upon  the  plaintiff's  title,  etc* 
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It  is  not  alleged,  nor  does  it  appear  from  the  petition,  that  Elizabeth  Pern- 
berton  is  dead.  '  The  question,  therefore,  for  determination  is,  does  the  reser- 
vation in  the  deed  of  William  D.  Peroberton  to  the  plaintiffs  constitute  such 
an  interest  in  the  land  as  is  liable  for  his  debts? 

It  will  be  observed,  from  an  examination  of  the  deed,  that  the  conveyance 
is  made  "for  her  (Elizabeth  Pemberton^s)  sole  and  separate  use  and  benefit, 
so  long  as  she  may  live,  and,  after  her  desitli,  for  the  use  and  benefit  of  her 
children;  the  said  trustees  liaving  the  power  to  sell  and  convey  said  land, 
or  any  part  thereof,  on  the  written  request  of  said  Elizabeth  Pemberton," 
etc.  The  reservation  is  that  "  William  D.  Pemberton  shall  have  the  right  to 
occupy,  farm,  and  control  said  land  for  her,"  etc.  These  words  do  not  create 
a  life-estate.  At  the  most  they  create  him  a  trustee  for  her  in  the  manage- 
ment of  the  land.  lie  is  not  entitled  to  appropriate  the  products  of  the  soil, 
or  any  part  thereof,  to  his  own  use,  but  the  service  is  to  be  rendered  for  his 
wife.  This  does  not  create  a  life-estate.  In  Richardson  v.  York,  14  Me.  216, 
cited  by  the  appellant,  the  reservation  was  of  the  use  and  control  of  the  lands 
by  the  grantor  during  his  natural  life.  Such  language  undoubtedly  created 
a  life-estate;  but  no  such  intention  is  apparent  in  this  case.  In  the  case  un- 
der consideration,  the  object  of  the  testator  in  placing  the  amount  devised  to 
Elizabetli  Pemberton  in  the  hands  of  trustees,  the  object  of  the  trustees  in 
purchasing  the  land  in  question,  and  of  William  D.  Pemberton  in  making  the 
deed  to  said  trustees,  evidently  was  to  exclude  him  from  all  estate  and  inter- 
est in  the  land.  There  is  no  charge  of  fraud,  nor  any  claim  that  this  entire 
transaction  is  not  bona  fide.  We  therefore  must  treat  it  as  such.  Being  a 
bona  fide  transaction,  the  entire  estate  passed  by  the  deed  of  conveyance  to 
the  plaintilfs  as  trustees,  and  William  D.  Pemberton  has  no  estate  therein. 

2.  The  judgment  before  the  justice  of  the  peace  was  recovered  in  Hall 
county,  and  a  transcript  thereof  filed  in  Hamilton  county  without  having  been 
filed  in  the  district  court  of  Hall  county.  This  the  Code  docs  not  authorize. 
The  authority  to  file  a  transcript  of  a  judgment  recovered  before  a  justice  of 
the  peace  in  tlie  district  court  of  the  county  where  the  judgment  was  rendered, 
is  derived  alone  from  the  statute,  and  its  provisions  must  be  substantially 
complied  with.  Upon  the  transcript  being  filed,  the  clerk  is  required  to  **enter 
the  same  on  the  execution  docket,  together  with  the  amount  of  the  judgment, 
and  the  time  of  filing  the  transcript."  Code,  §  561.  The  next  section  pro- 
vides that  the  judgment  shall  be  a  lien  upon  the  real  estate  of  the  debtor,  etc., 
"*  *  *  to  the  same  extent  as  if  the  judgment  had  been  rendered  in  the 
'district  court. "  Section  563  provides  that  execution  may  be  issued  on  the 
judgment  in  the  same  manner  as  if  the  judgment  had  been  taken  in  th<it  court. 
Section  429  provides  "that  the  transcript  of  a  judgment  of  any  district  court 
of  this  state  may  be  filed  in  the  ofiice  of  the  clerk  of  the  district  court  in  any 
county,  and  such  transcript  shall  be  a  lien  on  the  property  of  the  debtor  in 
any  county  in  which  such  transcript  is  filed,  in  like  manner  as  in  the  county 
where  such  judgment  was  rendered,  and  execution  may  be  issued  on  judg- 
ment obtained  by  such  transcript  as  on  the  original  judgment:  provided,  such 
transcript  shall  at  all  times  be  affected  and  be  in  the  same  plight  as  the  orig- 
inal judgment." 

It  is  but  reasonable  to  require  a  transcript  of  a  judgment  rendered  before 
a  justice  of  the  peace  to  be  filed  in  the  county  where  the  judgment  was  ren- 
dered, where  it  is  to  be  presumed  the  parties,  or  some  of  them,  at  least,  as  well 
as  the  justice,  are  known,  and  where  creditors  may  be  enabled  by  an  examina- 
tion of  the  docket  to  determine  which  judgments  exist  against  the  debtor. 
There  was  no  authority,  therefore,  to  fild  the  transcript  of  the  justice  of  the 
peace  in  Hamilton  county,  the  proper  mode  being  to  file  a  transcript  from 
the  district  court  of  Hall  county. 

The  judgment  of  the  district  court  is  clearly  right,  and  is  affirmed. 
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State  ex  reL  Morton  v,  Stevenson. 
Filed  November  25,  1885. 

1.  CJONSTITDTIONAL  LaW— JUDGES  OP  DISTRICT  CoURTS. 

Under  the  provisions  of  section  11  of  article  6  of  the  constitution,  the  legislature 
of  1885  had  the  power  to  provide  by  law  for  the  election  of  a  second  judge  of  the 
district  court  for  the  Second  judicial  district,  notwithstanding  that  the  legislature  of 
1883  had  provided  by  law  for  the  election  of  an  additional  judge  for  the  Third  judi- 
cial district,  and  for  the  creation  of  four  new  judicial  districts,  and  for  the  election 
of  judges  for  each  thereof. 

2.  Same— Who  may  Question. 

A  court  will  not  (ordinarily)  listen  to  an  objection  made  to  the  constitutionality 
of  an  act  of  the  legislature  by  a  party  whose  rights  it  does  not  affect,  and  who  has, 
therefore,  no  interest  in  defeating  it.    Coo  ley,  Const.  Lim.  (5th  Ed.)  197. 

3.  Same— Effect  of  Stattjte. 

There  is  a  wide  difference  between  the  weight  and  authority  to  be  accorded  and 
given  to  an  act  which  has  passed  the  legislature  by  a  constitutional  majority,  and 
through  all  the  stages  of  legislation,  and  been  approved  by  the  executive,  although 
it  may  be  inimical  to  some  provision  of  the  constitution,  and  a  pai)er  which,  with- 
out having  passed  the  legislature,  has,  through  accident  or  design,  found  its  way  to 
a  place  among  the  authenticated  statutes.  The  former  should  be  respected  and 
obeyed,  until  declared  invalid  by  the  judiciary  in  a  proper  legal  proceeding,  while 
the  latter  may  be  disregarded  by  all. 

Mandamus. 

C  W.  8eymour,  E.  F.  Warren,  and  Frank  Ireland,  for  relator.  J.  C.  Wat- 
son and  Frank  P.  Ireland,  for  respondent.  O,  P.  Mason,  for  intervenor, 
Mitchell. 

CoBB»  C.  J.  The  principal  question  raised  by  the  motion  and  affidavit  of 
the  relator  and  the  answer  of  the  respondent  in  this  case  is  whether  the  act 
of  February  24,  1885,  entitled  "An  act  to  amend  sections  one  and  three  of  an 
act  entitled  *An  act  to  apportion  the  state  into  judicial  districts,  and  for  the 
appointment  and  election  of  officers  thereof,  approved  February  24, 1885,'  ap- 
proved March  10,  1885, "  is  in  violation  of  any  provision  of  the  constitution 
of  the  state. 

I  assume  it  to  be  universally  conceded  that  all  legislative  power  of  the  peo- 
ple of  this  state  not  granted  to  the  United  States  or  prohibited  to  the  legisla- 
ture or  reserved  to  the  people  themselves  in  the  constitution  of  the  state,  either 
expressly  or  by  implication,  resides  in  the  legislature.  It  will  not  be  con- 
tended that  the  passage  of  the  act  in  question  was  not  the  exercise  of  legisla- 
tive power,  nor  that  it  was  the  exercise  or  attempt  to  exercise  any  part  of  the 
legislative  power  granted  to  the  congress  of  the  United  States.  Was  it  the 
exercise  of  a  power  prohibited  to  the  legislature  or  reserved  to  the  people 
themselves  in  the  constitution,  either  expressly  or  by  implication?  Section 
11  of  article  6  of  the  constitution  contains  the  provision  of  that  instrument 
which  is  claimed  to,  be  violated  by  the  pjissage  of  the  act  under  consideration. 
It  reads  as  follows:  "The  legislature,  whenever  two-thirds  of  the  members 
elected  to  each  house  shall  concur  therein,  may,  in  or  after  the  year  one  thou- 
sand eight  hundred  and  eighty,  and  not  oftener  than  once  in  every  four  years, 
increase  the  number  of  judges  of  the  district  courts  and  the  judicial  districts  of 
the  state.  *'  Although  the  language  of  this  section  is  that  of  a  grant  of  power, 
yet  it  being  found  in  an  instrument  which  deals  in  prohibitions,  restrictions, 
and  reservations,  and  not  in  grants  of  power,  it  must  be  construed  to  be  a 
restriction  upon  the  general  power  of  legislation  inhering  in  the  people  as 
represented  in  the  legislature. 

The  power  of  legislation  on  the  subject  under  consideration  is  by  the  terms 
of  the  above  section  restricted  in  more  respects  than  one.  It  is  not  to  be  ex- 
ercised at  all  until  the  lapse  of  four  years  after  the  general  taking  effect  of 
the  constitution,  and  then  only  by  the  concurrence  of  two-thirds  of  the  mem- 
bers elect  of  each  house  of  the  legislature.    To  these  restrictions  it  is  claimed 
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that  the  language  of  tlie  section  adds  another,  to-wit,  that  the  power  of  leg- 
islating to  effect  the  above  objects  becomes  exhausted  and  lies  dormant  until 
the  lapse  of  another  term  of  four  years. 

While  it  is  not  my  present  purpose  to  deny  the  above  construction,  I  will 
say  that  if  it  is  the  true  meaning  of  our  constitution;  if  one  legislature  ma,y 
pass  an  act  which  the  next  legislature  may  not  amend  or  repeal;  or  if  one  leg- 
islature possesses  a  power  which  is  denied  to  its  successor, — then  I  think  that 
it  presents  an  anomaly  in  fundamental  law-making,  and  is  an  exception  to 
an  otherwise  uni  versjd  rule.  But,  in  the  view  that  I  take  of  the  section  of  the 
constitution  now  under  consideration,  the  power  granted  to  the  legislature, 
"whenever  two-thirds  of  the  members  elected  to  each  house  shall  concur 
therein,"  to  "in  or  after  the  year  one  thousand  eight  hundred  and  eighty,  and 
not  oftener  than  once  in  every  four  yeara,  increase  the  number  of  judges  of  the 
district  courts."  was  not  only  not  exhausted  by  the  passage  of  the  act  of  Feb- 
ruary 24,  1883,  but  is  not  exhausted  by  that  of  1885.  Section  1  of  the  article 
of  the  constitution  under  consideration  provides  that  "the  judicial  power  of 
this  state  shall  be  vested  in  a  supreme  court,  district  courts,"  etc.  Section  9 
pro¥i4i0  that  "the  district  courts  shall  have  both  chancery  and  common-law 
jurisdiction,  and  such  other  jurisdiction  us  the  legislature  may  provide,"  etc. 
Section  10  divides  the  state  into  six  judicial  districts,  and  provides  that  "in 
each  of  which  shall  be  elected  by  the  electors  thereof  one  judge,  who  shall  be 
judge  of  the  district  court  therein,"  etc.  Then  follows  section  11;  that  part 
of  which  is  applicable  to  the  question  being  examined  is  herein  quoted. 

It  will  thus  be  seen  that  the  constitution  provided  for  six  district  courts^ 
and  that  until  the  year  1880.  and  until  the  legislature,  by  a  two-thirds  vote  of 
each  house,  should  otherwise  provide,  there  should  be  but  one  judge  to  each 
of  said  courts;  but  that  after  the  year  1880,  and  by  the  legislative  majority 
therein  specified,  the  number  of  such  judges  might  be  increased.  The  numljer 
of  such  judges  had  only  been  lixed  by  the  language:  "The  state  shall  be  di- 
vided into  six  judicial  districts,  in  each  of  which  shall  be  elected  by  the  elect- 
ors thereof  one  judge."  It  is  also  true  that,  by  the  terras  of  the  eleventh 
section,  in  and  after  the  year  1880  the  legislature,  in  the  manner  stated,  may* 
increase  the  number  of  the  judicial  districts,  and  that  would  indirectly  in> 
crease  the  number  of  judges  by  force  of  the  language  of  the  tenth  section,, 
authorizing  the  electoi-s  of  each  of  the  original  districts  to  elect  one  judge. 
But  the  language  of  the  section  empowers  the  legislature  to  directly  "in- 
crease the  number  of  judges  of  the  district  courts."  And  surely,  when  a. 
power  is  granted  to  do  a  thing  directly,  we  need  not  justify  the  doing  of  it 
under  another  indirect  and  constructive  grant  of  power.  There  being,  then,, 
one  judge  provided  for  each  of  the  six  district  courts,  the  legislature  may,, 
in  or  after  1880,  increase  this  number.  May  they  increase  it  in  one  district*, 
or  in  any  or  all  of  them?  Obviously,  not  only  from  the  language  used,  but. 
from  the  very  nature  of  the  subject-matter,  in  any  or  all  of  the  districts;  but 
not  in  any  ot'tener  than  once  in  four  years.  Under  this  power  the  legislature- 
of  1883  increjised  the  number  of  the  judges  of  the  district  court  of  the  Third, 
district.  But  did  such  action  exhaust  the  power  of  that  legislature  or  anj 
of  its  successors  to  increiise  the  number  of  such  judges  in  any  or  all  of  the* 
other  judicial  districts  not  oftener  than  once  in  four  years?    I  think  not. 

If  this  construction  and  these  conclusions  are  correct,  then  the  act  of  1885* 
under  discussion,  as  well  as  the  act  of  February  24, 1883,  are  fully  warranted 
by  the  provision  of  the  constitution  above  quoted.  The  writer  is  of  the  opin- 
ion that  there  are  other  grounds  upon  which  such  legislation  may  be  justilied 
and  defended  against  the  charge  of  being  inimical  to  the  constitution  of  the 
state;  but  having,  to  my  own  satisfaction,  at  least,  found  in  the  above  con- 
siderations ample  authority  under  the  constitution  for  the  legislation  under 
consideration,  the  discussion  of  this  branch  of  the  case  will  not  be  further 
pursued. 
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There  seemed  to  be  a  general  desire  on  the  part  of  the  bar,  the  press,  and 
the  people  throughout  the  state,  and  especially  of  tlie  Second  and  Third  judi- 
cial districts,  that  the  question  of  the  constitutionality  of  the  act  of  March  10» 
1885,  should  be  examined  and  decided  by  this  court.  Otherwise  I  should  not 
have  deemed  such  examination  and  decision  necessary  for  the  purpose  of  as- 
certaining the  duty  of  the  respondent  to  obey  the  law  as  it  came  from  the 
legislative  and  executive  branches  of  the  state  government.  VV^hile  it  will  not 
be  denied  that  any  citizen  may  invoke  the  provisions  of  the  constitution,  state 
or  federal,  for  the  assertion  or  protection  of  any  of  his  rights,  either  of  per- 
son, family,  or  property,  yet  it  may  well  be  doubted  that  the  incumbent  of  a 
ministerial  office,  created  by  and  whose  current  duties  rest  solely  upon  legis- 
lative authority,  may  invoke  the  provisions  of  the  constitution  as  a  justifica- 
tion of  his  refusal  to  discharge  a  plain  statutory  duty.  Under  the  present 
system,  lawsuits  may  be  prosecuted  or  defended  only  by  a  real  party  in  inter- 
terest.  Such  party  only  has  the  right  to  make  a  record  which  will  render  the 
question  litigated  res  adjtidicata.  This  proposition  is  clearly  established  by 
authorities  cited  by  counsel  for  the  intervenor.  The  respondent  can  have  no 
interest  greater  or  different  from  that  of  any  other  citizen  in  the  constitu« 
tional  question  which  he  invokes.  If  he  has,  it  is  so  small  that  it  is  suffi- 
ciently answered  by  the  maxim,  ''de  minimis  non  curat  lex." 

In  the  case  of  State  v.  McClelland,  25  K  W.  Rep.  77,  this  court  refused 
to  issue  a  mandamus  to  compel  the  respondent,  who  is  county  clerk  of  Nance 
county,  to  insert  in  the  notice  of  the  annual  election,  among  the  officers  to  be 
elected,  that  of  register  of  deeds.  Upon  its  being  made  to  appear  that  the 
act  of  1885,  entitled  "An  act  to  provide  for  the  election  of  register  of  deeds, 
and  to  define  his  duties  and  fix  his  compensation,"  etc.,  when  introduced  and 
passed  both  branches  of  the  legislature,  contained  a  provision  for  the  election 
of  a  register  of  deeds  only  in  counties  having  15,000  inhabitants,  but  in  the 
enrollment  was  so  changed  as  to  apply  to  "each  county  having  a  population 
of  1,500  inhabitants  or  more;"  the  county  of  Nance  having  a  population  of 
more  than  1,500  and  less  than  15,000  inhabitants.  The  question  presented 
in  that  case  was  not  whether  the  law  as  printed  in  the  statute  book  was  In* 
hibited  by  the  terms  of  the  constitution,  but  whether  it  had  passed  the  legis- 
lature at  all.  And  I  think  there  is  a  wide  difference  between  the  weight* 
character,  and  consideration  to  be  given  to  a  paper  which  has  passed  through 
all  the  stages  of  legislation  in  due  form  and  been  approved  by  the  executive,, 
and  placed  in  the  proper  custody,  although  it  may  be  of  a  character  inhibited 
by  the  terms  of  the  constitution,  and  a  paper  which,  without  having  been 
considered  or  passed  by  the  legislature,  h^is,  through  accident  or  design,  found 
a  place  among  the  laws.  The  former  should  be  respected  and  observed  until 
declared  invalid  by  the  judiciary  in  a  proper  legal  proceeding,  while  the  lat- 
ter may  be  disregarded  by  all. 

A  writ  of  mandamus  will  issue  as  prayed.    Writ  awarded. 


State  ex  rel.  Castor  v.  County  Board  Saline  Co. 

Filed  November  25,  1885. 

•1.  OouwTT  Board— CJoMPLAiNTs  against  County  Ofpioebs. 

In  counties  under  township  organization  the  board  of  supervisors  have  authority 
to  hear  and  determine  complaints  against  county  officers  under  the  provisions  of 
article  2,  c.  18,  of  the  CJompiled  Statutes  1885. 
2.  Same — Mandamus  to  Compel  Action. 

Where  the  board  has  assumed  jurisdiction  of  such  a  cause,  and  has  passed  upon 
the  sufficiency  of  the  complaint,  and  afterwards  refused  to  act  in  the  case,  upon 
an  application  to  the  supreme  court,  in  the  exercise  of  its  original  jurisdiction,  for  a 
vumdcimus  to  compel  action,  the  court  will  not  inquire  into  the  sufficiency  of  the 
complaint  further  than  to  ascertain  if  it  is  such  a  complaint.  To  that  extent  thet 
complaint  was  e^mined  and  held  sufficient. 
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3.  Same— ExTKNT  op  Command. 

While  the  supreme  court  can  by  a  mandamvs  compel  a  board  of  county  super- 
visors to  act  upon  a  complaint  against  a  county  officer,  yet  it  can  in  no  way  con- 
trol its  judgment  or  legal  discretion. 

4.  Same— PRAorrcE  befobe. 

A  respondent,  in  a  proceeding  to  remove  him  from  a  county  office,  has  the  right  to 
present  as  many  legal  questions  for  decision  by  the  county  board  as  he  may  think 
necessary  for  his  proper  defense  ;  but  the  board  has  the  authority  and  right  to  de- 
cide such  queMions,  either  with  or  without  argument,  as  it  may  deem  proper.  It  is 
not  required  to  waste  time  in  listening  to  unnecessary  arguments. 

5.  Same— Power  to  Tax  Costs. 

Where  a  party  to  a  i)roceeding  before  the  county  board  causes  the  attendance  of 
unnecessary  witnesses,  or  in  any  other  manner  needlessly  augments  the  costs  and 
expenses  of  a  trial,  it  is  within  the  power  of  th§ board  to  tax  such  unnecessary  costs 
to  the  party  making  them,  audit  should  in  all  proper  cases  exercise  such  power. 

6.  Same— Quorum. 

In  a  j)roc'ccding  before  a  board  of  supervisors  to  remove  from  office  a  county  of- 
ficer, two-thirds  of  all  the  members  elected  constitute  a  quorum.  It  is  not  essential 
that  all  the  members  be  present;  but  of  a  special  meeting  all  must  be  notified. 

7.  Same— Duty  of  Board  to  Try  and  Determine. 

Wiien  a  conii>laint  against  a  county  officer  is  made  and  filed  with  the  county 
clerk,  ii  is  the  duty  of  the  county  board  to  hear  it.  They  have  no  authority  to  or- 
der its  removal  to  the  district  court  for  trial. 

Mandaimis, 

N.  K.  UriggSy  for  relator.  Robert  Ryan,  F,  I,  Fobs,  J.  H,  Grimm^  and  B. 
S.  Abbott,  for  respondent. 

Reese,  J.  This  is  an  application  to  this  court,  in  its  original  jurisdiction, 
for  a  writ  of  mandamtis,  directed  to  the  county  board  of  supervisors  of  Siiline 
county,  requiring  it  to  proceed  to  the  examination  of  certain  charges  preferred 
against  Charles  \V.  Meeker,  the  clerk  of  the  district  court,  by  the  relator 
herein.  From  the  record  before  us  it  appears  that  on  the  fourth  day  of  Au- 
gust, 1885,  the  relator  filed  in  the  office  of  the  county  clerk  of  Saline  county  a 
complaint  against  Meeker,  charging  him  with  otficial  misdemeanors  as  such 
officer,  and  that  the  county  clerk  issued  a  summons  to  him,  as  is  provided 
by  article  2  of  chapter  18  of  the  Compiled  Statutes.  The  cliarges  and  specifi- 
cations are  quite  lengthy,  and  will  not  be  noticed  in  detail.  On  the  twenty- 
fifth  day  of  August  tiie  matter  came  up  for  hearing  before  the  supervisors, 
when  the  re.spondent  filed  a  plea  to  the  jurisdiction  of  the  board.  In  this  it 
wiis  contended  that,  the  stiitute  not  having  conferred  such  powers  upon  the 
board  of  supervisors,  they  were  without  autiiority  to  act.  The  session  con- 
tinued from  day  to  day  until  the  29th.  During  this  time,  a  number  of  other 
pleas,  motions,  etc.,  were  filed  by  the  respondent,  which  were,  briefly  stated, 
as  follows:  Denying  the  riglit  of  the  board  to  proceed  witiiout  all  the  mem- 
bers being  present.  That  the  costs  be  taxed  to  complainant.  An  objection 
to  the  board  delegating  any  of  its  powers  to  the  chairman,  such  as  determin- 
ing the  order  of  argument  upon  interlocutory  questions,  etc.  A  general  de- 
murrer to  the  complaint.  An  objection  to  the  jurisdiction  of  the  board,  for 
the  reason  that  a  member  was  acting  without  authority,  he  not  being  a  legal 
member  of  the  board.  Denying  the  jurisdiction  of  the  board,  for  the  reason 
that  two  townships  of  the  county  were  without  representation  thereon.  A 
demand  for  a  jury  trial.  A  demand  or  motion  for  permission  to  examine  the 
members  of  the  board  as  to  their  qualifications  to  sit  in  the  case.  A  motion 
for  a  change  of  venue. 

These  questions  were  disposed  of  in  their  order,  and  the  case  retained  for 
hearing  until  the  board,  apparently  tired  of  the  protracted  meetings,  and  per- 
haps uncertain  as  to  their  powers  and  duties,  passed  the  following  preamble 
and  resolution: 

"Whereas,  three  days  have  already  been  used  by  this  board  in  the  conaider- 
-ation  of  the  case  of  the  State  ex  rel.  Castor  v.  Meeker;  and 
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"Whereas,  all  of  said  time  has  beeu  given  to  the  consideration  of  motions^ 
made  by  defendant's  counsel;  and 

"Whereas,  counsel  for  defendant  have  notified  this  board  that  they  intend 
to  file  separate  objections  to  each  and  every  one  of  the  thirty  specifications  in 
the  complaint,  and  subpoena  1,920  witnesses;  and 

"Whereas,  owing  to  the  dilatory  motions  made  by  defendant  and  proposed 
to  be  made,  and  the  length  of  time  consumed  by  defendant  in  discussing  said 
motions,  it  will  be  almost  impossible  to  ever  reach  a  final  conclusion  of  said 
cause  before  this  board;  and 

"Whereas,  counsel  for  defendant  not  only  refuse  to  obey  the  orders  of  this 
board,  but  often  use  insulting  language  toward  the  members  thereof,  and 
declare  that  said  board  has  no  power  to  punish  for  contempt,  or  to  compel 
them  to  obey  the  orders  of  this  board,  nor  authority  to  issue  subpoenas  or 
compel  the  enforcement  of  its  orders;  and 

"  Whereas,  this  board  has  no  power  to  enforce  its  orders,  and  cannot  compel 
the  defendant  to  desist  from  filing  motions  and  to  proceed  with  the  trial  of 
this  cause;  and 

"Whereas,  it  is  held  and  ruled,  on  motion  of  defendant,  that  all  the  twenty 
members  of  this  board  must  be  present  in  order  to  legally  try  this  cause;  and 

"Whereas,  it  will  scarcely  be  possible  for  all  the  members  of  this  board  to 
be  present  the  great  length  of  time  which  will  be  required  to  complete  the 
hearing  of  said  cause;  and 

"  Wliereas,  counsel  for  defendant  strenuously  urge  that  the  board  may  and 
should,  under  the  law,  direct  the  county  attorney  of  this  court  to  take  this 
cause  to  the  district  court  for  trial;  therefore,  be  it 

"Kesolved,  by  this  board,  that  the  county  attorney  of  this  county  be  and  is 
hereby  instructed  to  carry  this  case  to  the  district  court  of  this  county  for  trial, 
and  thiit  tliis  board  refuse  to  proceed  any  further  with  the  hearing  of  this 
cause,  and  the  costs  thus  far  made,  be,  and  are  hereby,  taxed  to  the  com- 
plainant." 

Another  "motion"  was  filed  by  the  respondent,  but  no  further  action  was 
taken  by  the  board.  It  is  now  sought  to  compel  action.  If  this  court  has 
jurisdiction  to  issue  the  writ  at  all,  it  can  only  be  to  require  respondent  to  act, 
and  exercise  its  judgment.  It  cannot  control  legal  discretion.  Section  645, 
Civil  Code.  The  first  question  presented  by  the  respondents  is  as  to  the 
sufficiency  of  the  charges  and  specifications.  As  the  present  jurisdiction  of 
this  court  in  this  case  is  original  and  not  appellate,  we  can  liave  no  occasion 
to  pass  upon  this  question.  It  appears  from  the  record  that  the  county  board 
has  held  them  to  be  sufficient.  That  must  bti  final,  so  far  as  the  action  of  the 
board  is  concerned,  until  reversed,  either  by  itselL'  or  by  an  appellate  tribunal. 
It  may  be,  and  is,  perhaps,  true  that  we  may  look  into  the  record  sufficiently 
to  ascertain  whether  or  not  the  paper  styled  "Charges  and  Specnfications"  con- 
tains enough  to  raise  it  to  the  dignity  of  what  it  purports  to  be,  and  for  that 
purpose  we  have  examined  it  and  found  it  sufficient.  The  next  and  perhaps 
most  important  question  presented  by  this  record  is  as  to  the  jurisdiction  and 
powers  of  a  board  of  county  supervisors  to  entertain  charges  of  this  kind  and 
remove  county  officers  from  office.  The  power  of  county  commissioners  to 
do  so  under  the  provisions  of  article  2  of  chapter  18  of  the  Compiled  Stat- 
ute's is  conceded.  But  it  is  claimed  by  respondents  that  a  board  of  supervis- 
ors hiis  no  such  power.  Section  2  of  the  act  referred  to  provides  that  "any 
person  may  make  such  charge,  and  the  board  of  commissioners  shall  have  ex- 
clusive original  jurisdiction  thereof  by  a  summons."  This  act  was  passed 
by  the  territorial  legislature,  being  found  in  chapter  45  of  the  Revised  Stat- 
utes of  1866,  and  has  remained  upon  our  statute  books  ever  since.  At  the 
time  of  its  pjissage  the  laws  of  the  territory  provided  for  a  system  of  county 
government  only,  by  a  board  of  county  commissioners.  See  chapter  9,  Rev. 
St.  1866.     This  law  remained  in  force  until  the  act  of  February  27,  1873, 
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took  effect.  Gen.  St.  241.  The  new  continued  in  force  the  provisions  of  the 
oJd  so  far  as  the  board  was  concerned,  and  provided  (section  2,  page  232)  that 
"tlie  powers  of  a  county  as  a  body  politic  and  corporate  shall  be  exercised  by 
a  board  of  county  commissioners."  On  the  first  day  of  November,  1875,  the 
pesent  constitution  became  the  supreme  law  of  the  state.  Section  5  of  the 
article  (10)  on  counties  requires  the  legislature  to  provide  by  general  law  for 
township  organization,  under  which  any  county  might  organize  when  a  ma- 
jority of  the  legal  voters  should  so  decide.  Under  this  provision  of  the  con- 
stitution the  present  law  was  passed.  Section  21  of  chapter  18  of  the  Com- 
piled Statutes  of  1885  is  as  follows:  '*The  powers  of  the  county,  as  a  body 
corporate  or  politic,  shall  be  exercised  by  a  county  board,  to-wit.:  In  coun- 
ties under  township  organization,  by  a  board  of  supervisors,  which  shall  be 
composed  of  the  town  and  such  other  supervisors  as  are  or  may  be  elected 
pursuant  to  law;  in  counties  not  under  township  organization,  by  the  board 
of  county  commissioners."  From  the  legislation  upon  this  subject  it  would 
seem  that  in  so  far  as  the  counties,  as  a  body  politic,  were  concerned,  it  was 
the  purpose  of  the  legislature  to  make  the  board  of  county  supervisors  the 
successor  in  office  of  the  commissioners  upon  the  adoption  of  township  or- 
ganization, and  vice  versa,  upon  its  discontinuance,  so  far  as  their  powers 
were  concerned  which  were  not  changed  by  law.  It  is  provided  that  when 
township  organization  shall  cease,  the  offices  of  the  county  commissioners 
made  vacant  shall  be  restored,  as  at  the  time  of  its  adoption;  that  the  com- 
missioners shall  be  the  legal  successors  of  the  supervisors,  etc.  Comp.  St.  c. 
18,  §§  67-69. 

In  mate  v.  Oleson,  15  Neb.  247,  S.  C.  18  N.  W.  Rep.  45,  it  was  held  that  "the 
trial  and  ousting  from  office  of  a  sheriff  for  corruption  under  paragraph  5,  §  1, 
art.  2,  c.  18,  Comp.  St.,  by  the  board  of  county  commissioners,  is  not  the  ex- 
ercise of  judicial  power,  nor  of  the  power  of  impeachment,  but  of  a  quasi  po- 
litic^U  and  administrative  power,  not  denied  to  such  bodies  by  the  constitu- 
tion."  This  being  true,  and  the  board  of  supervisors  being  a  substitution'for 
the  board  of  commissioners  in  the  general  exercise  of  this  political  power,  it 
would  seem  to  be  clear  that  such  board  would  succeed  to  the  powers  of  the 
commissioners  of  that  nature,  except  where  otherwise  provided  by  the  stat- 
ute, or  to  be  clearly  inferred.  As  we  have  seen,  at  the  time  of  the  passage  of 
the  law  for  the  removal  of  county  officers  the  board  of  commissioners  was  the 
only  Jidministrative  and  political  agency  of  the  counties  of  the  territory  and 
state,  and  with  that  view  the  law  was  passed,  not  so  much  to  confer  the  ju- 
risdiction upon  the  commissioners,  but  upon  the  body  exercising  and  enforc- 
ing this  administrative  and  political  power. 

We  therefore  conclude  that  the  county  board  of  supervisors  has  all  the 
jurisdiction  and  power  under  the  law  for  the  removal  of  county  officers  in 
counties  under  township  organization  that  the  board  of  commissioners  has  in 
counties  not  under  such  organization,  and  that  it  is  the  duty  of  respondents  to 
proceed  with  the  trial  of  the  charges  preferred  against  the  clerk.  This,  of 
courae,  is  to  be  understood  as  not  in  any  way  interfering  with  their  discre- 
tion or  judgment  in  passing  upon  any  legal  questions  arising  in  the  case, 
either  upon  the  sufficiency  of  the  allegations  of  the  complaint,  the  compe- 
tency of  testimony,  or  their  final  conclusion;  nor  can  it  affect  the  rights  of 
the  parties  as  to  the  presentation  of  legal  questions  by  motion  or  otherwise 
during  the  hearing,  if  one  is  had. 

In  view  of  the  very  remarkable  preamble  and  resolutions  adopted  by  the 
board,  it  is  deemed  proper  to  notice  some  of  the  recitals  and  declarations  therein, 
in  order  to  furnish  a  guide  for  their  future  action  upon  the  questions  therein 
referred  to.  It  is  said:  "Counsel  for  defendant  have  notified  this  board  that 
they  intend  to  file  separate  objections  to  each  and  every  one  of  the  thirty 
specifications  in  the  complaint,  and  subpoena  1,920  witnesses." 

The  defendant,  by  his  counsel,  has  the  right  to  attack  "each  and  every"  of 
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tlie  charges  and  specifications  contained  in  the  complaint.  But  in  this  they 
must  be  governed  by  the  usual  rules  of  practice  obtained  in  courts  of  justice, 
and  all  tliese  objections  would  have  to  be  in  one  paper,  filed  at  once,  and  dis- 
posed of  at  once.  If  any  of  the  charges  or  specifications  should  be  found  in- 
sufiicent  in  law,  they  can  be  so  held,  and  the  objection  as  to  them  sustained. 
As  to  the  array  of  witnesses,  it  is  clearly  within  the  power  of  the  board  to 
tax  the  costs  made  by  calling  unnecessary  witnesses  to  the  party  calling  them; 
and  this  power  should  be  freely  exercised  if  necessary. 

Another  recital  is  to  the  effect  that  as  defendant  had  filed  and  proposed 
filing  dilatory  motions,  and  the  length  of  time  occupied  in  discussing  them, 
it  would  be  impossible  for  the  board  to  reach  a  final  conclusion,  etc.  There 
can  be  no  doubt  but  that  a  respondent  in  each  case  has  a  right  to  present 
such  legal  questions  for  decision  as  he  may  think  necessary  to  his  proper  de- 
fense. But  it  is  equally  clear  that  the  board  have  the  right  to  decide  all  such 
questions,  either  with  or  without  argument,  as  they  may  prefer;  and  where 
a  question  is  presented  upon  which  they  feel  ready  to  decide  without  argu- 
ment, they  should  do  so.  !N'o  time  should  be  lost  listening  to  unnecessary 
arguments. 

It  is  recited  further  that  the  defendant  refuses  to  obey  the  orders  of  the 
board,  uses  insulting  language  towards  the  members,  and  that  the  board  has 
no  authority  to  enforce  its  orders,  etc.  Upon  this  part  of  the  case  the  re- 
lator has  cited,  and  we  can  find,  no  statute  conferring  this  power  upon  the 
board.  But  if  such  power  does  not  exist,  it  does  not  deprive  the  board  of  the 
power  to  hear  the  case  and  decide  upon  the  merits  of  the  testimony  adduced, 
and  it  can  hardly  be  believed  that  a  respondent  in  such  a  proceeding  would 
be  willing  to  mistreat  or  show  disrespect  for  the  tribunal  whose  duty  it  was 
to  pass  upon  questions  so  directly  affecting  his  interests.  The  suggestion 
that  a  respectable  attorney  would  do  so,  is  not  to  be  for  a  moment  enter- 
tained. 

The  ruling  of  the  board  that  ''all  the  twenty  members  of  the  board  must 
be  present  in  order  to  legally  try  the  cause,"  is  most  clearly  wrong.  '* Two- 
thirds  of  all  the  supervisors  elected  in  the  county  shall  constitute  a  quorum," 
etc.  Section  68,  c.  18,  Comp.  St.  But  of  a  special  meeting  all  must  be  noti- 
fied. The  board  had  no  authority  to  direct  the  county  attorney  to  take  the 
case  to  the  district  court,  or  to  any  other  court.  It  is  their  duty  to  hear  it 
and  decide  it,  so  long  as  the  relator  insists  upon  the  same  being  done.  It  is 
the  duty  of  the  board  to  act  in  the  case.  It  having  refused  to  do  so,  the  writ 
must  be  awarded  as  prayed. 
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SUPREME  COURT  OF  MINNESOTA. 


Ferris  and  another  v.  Boxell  and  others. 
Filed  November  21.  1885. 

1.  Payment— Evidence— Receipt. 

A  receipt  given  by  a  third  person  is  not  evidence  of  the  fact  of  payment  against 
one  who  is  a  stranger  to  the  transaction.  * 

2.  Same— Deed— Gkn.  St.  Ih78,  Ch.  73,  g  67. 

Gen.  St.  1878,  c.  73,  §  67,  merely  dispenses  with  other  proof  of  the  execution  of  an 
instrument  when  it  is  proved  or  acknowledged  in  the  manner  provided  for  proving 
or  acknowledging  conveyances  of  real  estate.  It  does  not  make  the  instrument 
competent  as  evidence  for  any  purpose  for  which  it  would  not  be  competent  at 
common  law. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county. 

Comfort  Bros.,  for  appellants,  Benjamin  F.  Ferris  and  another.  H.  i.  Will- 
iams and  Reese  <&  French^  for  respondents,  William  A.  Boxell  and  others. 

Mitchell,  J.  As  to  the  main  cause  of  action  it  is  conceded  by  plaintiffs 
that,  in  order  to  recover,  it  was  incumbent  upon  them  to  prove  that  they  had 
paid  the  judgment  in  favor  of  Gray  against  K.  J.  Boxell.  The  only  evidence 
which  they  offered  to  prove  that  fact  was  a  written  assignment  of  the  judg- 
ment to  them  by  Gray,  which  recited  that  it  was  executed  "in  consideration 
of  $800,  to  him  paid  by  plaintiffs,  the  receipt  whereof  is  hereby  acknowledged.  *' 

Assuming  that  the  taking  of  this  assignment,  if  plaintiffs  actually  paid  the 
money,  was  equivalent  to  paying  tlie  judgment,  still  it  is  clear  that  tlie  receipt 
contained  in  tliis  instrument  was  incompetent,  as  against  the  defendants, 
as  evidence  of  the  fact  of  payment.  It  was  res  inter  alios  acta,  A  person's 
receipt  is  not  alone  evidence  to  prove  payment  against  a  third  party.  There 
are  cases  (not  necessary  here  to  be  specified)  where  a  receipt  by  a  thiixl  party, 
in  connection  with  other  facts,  may  be  competent  evidence;  for  example, 
when  the  person  to  whom  the  payment  is  miuie  is  pointed  out  by  law,  as  in 
the  case  of  payment  of  taxes  to  a  public  officer.  So,  perhaps,  when  the  per- 
son to  whom  the  payment  is  to  be  made  is  designated  by  the  contract  of  the 
defendant,  as  in  the  case  of  an  order  on  the  plaintiff  in  favor  of  such  person. 
But  in  this  case  the  receipt  simpUoiter  of  a  stranger  was  offered  to  prove  the 
fact  of  payment  against  defendants.    It  was  clearly  incompetent. 

Plaintiffs,  however,  invoke  as  establishing  a  different  rule.  Gen.  St.  c.  73, 
§  67,  which  provides  that  every  written  instrument,  (with  certain  specified 
exceptions,)  if  proved  or  acknowledged  in  the  manner  provided  for  tiiking 
the  proof  or  acknowledgment  of  conveyances  of  real  estate,  shall  be  entitled 
to  be  read  in  evidence  in  all  courts  of  justice.  They  entirely  misappreliend 
the  purpose  and  effect  of  this  statute.  It  merely  obviates  the  necessity  of 
other  proof  of  the  execution  of  the  instrument,  but  does  not  make  it  admissi- 
ble for  any  purpose  for  which  it  would  not  have  been  admissible  at  common 
law  when  its  execution  has  been  first  duly  proved. 

There  being  no  other  evidence  offered  to  prove  the  fa^it  of  payment,  all 
testimony  as  to  good  faith  on  part  of  plaintiffs  was  entirely  immaterial,  and 
hence  properly  excluded. 

Plaintiffs,  however,  contend  that  they  Iiad  at  least  made  out  a  cause  of  ac- 
tion iis  to  the  $80  attorney's  fees  and  expenses.  There  are  at  least  two  rea- 
sons why  they  were  not  entitled  to  recover  any  part  of  this  sum:  First,  As- 
suming that  defendants  would  be  liable  for  attorney's  fees  and  expenses  in- 
curred by  plaintiffs  in  defending  the  action  on  the  bond  brought  by  Gray/ we 
can  find  nothing  in  their  agreement  (Exhibit  A)  obligating  them  to  pay  attor- 
ney's fees  and  expenses  incurred  by  plaintiffs  in  commencing  the  former  ao- 
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tion  against  them;  and  there  is  uo  evidence  to  show  what  part  of  this  $80 
was  incurred  in  the  one  action  and  what  part  in  the  other;  nothing  furnish- 
ing any  basis  on  which  to  apportion  the  amount  between  the  two.  Secondly, 
The  plaintiffs  merely  proved  the  fact  that  they  paid  this  sum.  There  was  no^ 
evidence  as  to  the  value  of  these  attorney's  services,  or  that  these  expendi- 
tures were  necessary  or  proper  to  be  made. 

The  action  was,  tl^refore,  in  our  judgment,  properly  dismissed.    Order 
affirmed. 


Sherman,  Adm'x,  etc.,  v.  Chioago,  M.  &  St.  P.  Ky.  Co.i 
Filed  November  16,  1885. 

1.  Mastkb  and  Sebvawt— Nbgliqencb— Bailboad  Failing  to  Peotbct  Fboqs— Injtjby 

TO  Employe. 
Evidence  heid  sufficient  to  sustain  a  finding  of  negligence  on  the  part  of  defendant. 

2.  Same— Risks  op  Employment— Continuing  in  Service— Question  for  Jury. 

JTeldf  that  whether  or  not  it  was  the  custom  or  mode  of  doing  business  of  the  de- 
fendant to  leave /ro^«  unprotected,  so  that  its  employes  might  be  presumed  to  know 
that  such  was  the  custom  or  mode  of  doing  business,  and,  by  continuing  in  the  em- 
ployment, to  have  taken  on  themselves  the  risk  incident  to  that  way  of  doing  it, 
was  in  this  case,  as  the  evidence  stood,  a  question  for  the  jury. 

3.  Same— Refusal  of  Instruction. 

That  being  the  state  of  the  evidence,  and  it  tending  to  show  that  before  the  kill- 
ing of  plaintiffs  intestate  the  defendant  had  adopted  placing  blocks  between  the 
rails  as  a  means  of  protecting  the  frogs,  an  instruction  asked  by  defendant,  '*  that  if 
Sherman  knew  that  some  of  the  rails  were  not  blocked,  and  did  not  complain,  but 
remained  in  the  employ  of  the  railroad  companjr,  although  he  did  not  know  when 
he  went  in  to  uncouple  the  cars  whether  the  particular  rail  in  question  was  blocked 
or  not,  plaintiff  cannot  recover,"  was  properly  refused ;  and  it  was  not  error  in  the 
court,  in  refusing  the  request,  to  say  to  the  iury,  "I  think  the  instruction  should  be 
confined  to  the  particular  rail  in  question.^' 

Appeal  from  an  order  of  the  district  court,  Freeborn  county. 

Lovely  c&  Morgan^  for  respondent,  Sarah  M.  Sherman.  Cameron,  Losey  <& 
Bunn,  for  appellant,  Chicago,  M.  &  St.  P.  Ry.  Co, 

GiLFiLL AN,  C.  J.  The  evidence  in  this  case  is  such  as  to  sustain  a  fi  nding  that 
defendant  was  negligent  in  not  having  protected  the  frog,  or  the  space  be- 
tween the  main  rail  and  guard  rail,  where  the  deceased  was  killed.  Such 
places  unprotected  are  places  of  very  great  danger,  especially  to  men  em- 
ployed in  coupling  or  uncoupling  cars,  and  it  is  the  duty  of  a  railroad  com- 
pany to  guard  its  employes  against  the  danger,  if  there  be  reasonably  prac- 
ticable means  for  doing  so  known  to  it,  or  which,  in  the  use  of  proper  diligence, 
intelligence,  and  care,  may  be  known  to  it;  and  the  evidence  for  the  plaintiff 
clearly  indicates  devices  which  the  jury  might  find  to  have  been  practicable, 
and  reasonably  adequate  and  inexpensive,  and  known,  or  which  ought  to  have 
been  known,  to  defendant,  and  which,  as  to  this  particular  frog,  it  had  omitted. 
And  the  evidence  is  not  such  as  necessarily  to  bring  the  case  within  the  de- 
cision in  Hughes  v.  Winona  &  St.  P.  R.  Co,,  27  Minn.  137;  S.  C.  6  N.  W.  Rep. 
55^.  It  tended  to  show  such  a  case,  but  whether  it  made  out  a  state  of  facts 
to  make  the  rule  there  laid  down  controlling,  was,  as  the  evidence  stood,  for 
the  jury. 

There  was  evidence  to  show  that,  some  time  before  deceased  was  killed,  the 
defendant  adopted  in  the  yard  at  Wells,  where  he  was  killed,  as  a  means  of 
making  the  frogs  safe,  wooden  blocks,  inserted  and  spiked  down  in  the  angle 
made  by  the  rails;  that  this  was  an  effectual,  simple,  and  inexpensive  device 
to  prevent  the  foot  becoming  caught  fast  in  the  frog,  wherein  the  danger  con- 
sisted.   That  some  of  the  blocks  in  that  yard  either  became  worn  out  or  were 

1  See  note  at  end  of  case. 
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removed,  and  others  not  inserted  in  their  stead,  but  that  these  instances  were 
80  numerous  as  to  become  the  rule, — as  to  show  that  the  mode  of  doing  the 
business  at  tliat  yard  was  to  leave  the  frogs  unprotected  to  such  extent  that 
deceased  must  be  presumed  to  have  known  it,  and  consequently  to  have 
taken  on  himself  the  risks  incident  to  that  mode  of  doing  the  business, — was 
not  so  clearly  shown  that  the  question  could  be  taken  from  the  jury. 

Defendant  requested  this  instruction  to  the  jury:"  '♦hat  if  Sherman  knew 
that  some  of  the  rails  were  not  blocked  and  did  not  complain,  but  remained 
in  the  employ  of  the  railroad  company,  although  he  did  not  know  when  he 
went  in  to  uncouple  the  cars  whether  that  particular  rail  in  question  was 
blocked  or  not,  plaintiff  cannot  recover."  That  was  clearly  wrong.  For  if 
the  defendant's  habit,  custom,  or  mode  of  doing  business  at  that  yard  was  to 
protect  the  frogs  by  blocks, — if  that  was  the  rule  of  its  conduct, — Sherman  had 
a  right  to  assume,  where  he  had  not  notice  to  the  contrary,  that  such  mode  or 
custom  had  been  followed  in  respect  to  any  particular  frog.  He  had  a  right  to 
assume,  in  the  absence  of  such  notice,  that  the  defendant  had  acted  according 
totlie  general  rule  adopted  by  it  for  its  business,  although  he  may  have  known 
some  instances  in  which  it  had  not  done  so.  The  omission  at  the  yard  to  put 
in  the  blocks,  not  as  a  general  rule,  but  in  isolated  instances,  would  not  make 
out  a  case  like  that  of  the  Hughes  Case,  of  an  unsafe  and  careless  custom  or 
habit  of  doing  business,  known,  or  which  by  the  use  of  his  senses  ought  to 
be  known,  to  an  employe,  in  which  case  the  employe,  by  continuing  ih  the  em- 
ployment without  objection  on  his  part,  or  promise  on  the  part  of  the  master 
to  change  it,  is  held  to  assume  the  risk  incident  to  that  mode  of  doing  the 
business.  A  single  instance,  or  any  number  of  instances,  not  amounting  to 
a  custom  or  mode  of  business,  of  culpable  negligence  on  the  part  of  a  master, 
will  not  Ccist  on  the  employe  the  risk  of  subsequent  or  other  similar  acts  of 
negligence.     The  court  was  therefore  right  in  refusing  to  charge  as  requested . 

In  refusing  the  instruction  the  court  stated  to  the  jury:  "I  think  the  in- 
struction should  be  confined  to  this  particular  rail. "  The  instruction  did  not 
refer  to  omissions  to  block  the  rails,  amounting  to  a  rule  or  mode  of  doing 
the  business,  but  to  particular  instances,  though  exceptions  to  such  rule  or 
mode.  It  directed  the  attention  of  the  court  only  to  the  effect  on  plaintiff's 
right  to  recover  of  Sherman's  knowledge  that  in  some  particular  instance  one 
or  more  such  blocks  had  been  omitted.  That  being  the  point  on  which  the 
court  was  requested  to  instruct,  it  was  right  in  saying  that  the  instruction 
should  be  confined  to  the  rail  where  Sherman  was  killed;  for  his  knowledge 
that  that  place  was  unsafe  for  want  of  blocks  would  defeat  a  recovery;  but 
his  knowledge  that  some  other  particular  place  in  the  yard  was  unsafe  for 
the  same  reason  would  not  necessarily  have  that  effect.  Possibly  the  ruling 
which  the  request  of  the  defendant  made  it  proper  for  the  court  to  make  may 
have  induced  the  jury  to  infer  that  Sherman's  knowledge  of  omissions  to 
block  the  rails,  amounting  to  a  custom  or  mode  of  doing  the  business,  would 
not  affect  plaintiff's  right  to  recover.  If  the  defendant  feared  that  result,  it 
should  have  guarded  against  it  by  requesting  an  instruction  based  on  that 
state  of  facts.     Order  affirmed. 

As  to  risks  of  employment,  and  duty  of  master  to  furnish  safe  machinepy,  see  Farmer 
V.  Central  Iowa  Ry.  Co.,  24  N.  W.  Rep.  895,  and  note,  896-901. 
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MoNsoiT,  by  his  next  Friend,  v.  St.  Paul,  M.  &  M.  By.  Co. 

Filed  November  21,  1885. 

PiEADiNG — Complaint  in  Action  aoainbt  Cobfobation  not  Stating  Cobpoeate  Ghab- 
ACTEB  or  Defendant — Answer — Vkrdictt. 

All  answer  admitting  the  making  by  the  defendant  of  the  contract  sued  on,  a 
verdict  will  not  be  set  aside  because  the  complaint  did  not  allege  that  the  defend- 
ant was  a  corporation. 

Appeal  from  a  judgment  of  the  district  court,  Clay  county. 

Mosness  &  Douglas,  for  respondent,  Paul  Monson,  by  his  next  friend,  etc. 
F.  D,  Larrabee,  for  appellant,  St  Paul,  M.  &  M.  Ry.  Co. 

Dickinson,  J.  A  judgment  recovered  upon  trial  in  justice's  court,  and 
.affirmed  upon  appeal  to  the  district  court,  is  sought  to  be  reversed  upon  the 
ground  merely  that  the  complaint  did  not  allege  that  the  defendant  was  a  cor- 
poration. The  complaint  was  for  breach  of  an  express  contract.  The  answer 
alleged  payment.  Upon  the  pleadings  the  contract  stood  admitted.  The  ad- 
mission of  the  making  of  the  contract  by  the  defendant  was  also  an  admission 
of  its  power  and  capacity  to  make  the  contract.  La  Grange  Mill  Co,  v.  Ben- 
newitz,  28  Minn.  62;  S.  C.  9  N.  W.  Rep.  80.  Legal  responsibility  for  a  breach 
of  its  contract  by  the  defendant  was  a  necessary  consequence,  and  the  plain- 
tiff's right  to  recover  against  the  defendant  did  not  depend  upon  its  having 
a  corporate  existence.  Whether  the  defendant  were  a  corporation  or  a  part- 
nership, the  plaintiff's  right  to  recover  would  be  the  same,  in  view  of  the  de- 
fendant's admission.    Judgment  affirmed. 


HovOBicA  tJ.  Minneapolis  &  St.  L.  Ry.  Co.^ 
Filed  November  23,  1886. 

1.  Railroads— Fences-— Duty  to  Repair  Fence  Erected  by  Land-Owner. 

H(yvorka  v.  RaUway  Co.,  31  Minn.  221,  S.  C.17  N.  W.  Rep.  376,  followed. 

2.  Same— Verdici^-Evidence. 

Evidence  considered,  and  held  sufficient  to  sustain  the  verdict. 

Appeal  from  an  order  of  the  district  court,  Scott  county. 

Eli  Southworth,  for  respondent,  W.  J.  Hovorka.  H,  J,  Peck,  for  appel- 
lant, Minneapolis  &  St.  L.  Ry.  Co. 

Berry,  J.  In  the  former  appeal  in  this  action  [31  Minn.  221;  S.  C.  17  N. 
W.  Rep.  376]  it  was  held  that  where  the  owner  of  land  builds  the  fence 
along  an  adjoining  "  right  of  way,"  the  railroad  company  may,  with  his  as- 
sent or  acquiescence,  adopt  it,  and  that  in  the  absence  of  any  agreement  it 
will  still  be  its  (the  company's)  duty  to  maintain  it  in  good  condition. 

That  plaintiff's  colts  were  killed  by  one  of  defendant's  trains  upon  its  track 
is  admitted,  and  there  is  evidence  fairly  tending  to  show  that  the  colts  went 
upon  defendant's  "right  of  way*'  from  the  pasture  where  they  were  kept 
through  a  pair  of  bars  forming  part  of  such  a  fence  as  is  above  mentioned,  and 
which ,  upon  the  authority  of  the  case  cited,  and  other  cases  in  this  court,  it  was 
defendant's  duty  to  use  reasonable  diligence  to  maintain  and  keep  in  re- 
pair. Varco  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  30  Minn.  18;  S.  C.  13  N.  W. 
Rep.  921;  Evans  v.  St.  Paul  &  S.  C.  R.  Co.,  30  Minn.  489;  S.  C.  16  N.  W. 
liep.  271.  So  that  the  main  question  upon  this  appeal,  and  the  only  one  re- 
quiring special  attention,  is  whether  there  is  evidence  reasonably  tending  to 
show  negligence  on  defendant's  part  as  to  maintaining  the  bars  and  keeping 
them  in  repair. 

1  See  note  at  end  of  case. 
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The  evidence  shows  that  the  fence,  of  which  the  bars  were  part,  had  at  the 
time  the  colts  were  killed  been  built  about  six  years;  that  the  bars  were 
poplar  poles,  "chopped  on  the  side, "  of  about  two  inches  diameter  at  one  end» 
and  four  at  the  other;  that  they  were  about  four  feet  high;  and  that  on  the 
morning  after  the  killing  the  two  top  poles  or  bars  were  found  broken,  and 
to  be  half  rotten. 

Xow,  considering  the  well-known  tendency  of  poplar  poles  of  this  kind  to 
speedy  decay ;  that  these  had  been  in  use  about  six  years  without,  as  is  fairly 
to  be  inferred,  receiving  any  attention  from  the  company;  that  they  were,  in 
fact,  half  rotten,  and  were  found  broken;  and  that  there  is  nothing  in  the  case 
tending  to  show  that  they  were  broken  by  any  other  means  than  by  the  colts» 
— it  cannot  be  said  that  there  was  not  evidence  having  a  reasonable  tendency 
to  show  negligence  on  the  part  of  the  company  as  respects  its  duty  to  main- 
tain the  fence.  That  the  bars  were  insufficient,  and  for  some  considerable 
time  had  been,  is  clear;  and  as  respects  the  matter  of  notice  to  the  company^ 
as  well  remarked  in  Varco  v.  Chicago,  Jf.  <6  St.  P.  Ky,  Co,,  supra,  the  lapse 
of  time  was  sufficient  to  raise  an  inference  of  negligence,  especially  when  the 
perishable  nature  of  poplar  poles  is  considered,  and  the  length  of  time  during 
which  these  had  been  in  use. 

Upon  the  whole,  then,  though  the  evidence  leaves  much  to  inference  in 
some  particulars,  we  think  the  verdict  should  stand.  Order  denying  new 
trial  affirmed. 

See  Burlington  &  M.  R.  R.  Co.  v.  Webb,  24  N.  W.  Rep.  706,  and  note,  70^715.  It 
was  held  m  the  case  of  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gabbert,  8  Pac.  Rep.  218,  that 
where  a  railroad  company  is  re<juired  to  fence  its  track  and  fails  to  do  so,  where  it 
l>asses  through  the  inclosed  premises  of  a  person,  and  that  person  permits  a  jack  to  run 
on  his  premises  unattended,  which  jack  wanders  from  the  premises  of  the  owner  onto 
the  railway  track  and  is  killed  by  the  company  operating  the  road,  that  the  owner  is 
not  guilty  of  such  negligence  as  will  prevent  a  recovery.  It  was  held  in  Louisville,  N. 
A.  &  C.  Ry.  Co.  v.Goodbar,  2  N.  E.  Rep.  337,  that  the  complaint  must  aver  and  the  proof 
show  that  the  stock  got  upon  the  railway  track  at  a  point  where  it  was  not  fenced  as 
required  by  law ;  and  this  decision  was  affirmed  on  reargument.    See  3  N.  £.  Rep.  162. 


Tatge  V,  Tatge  and  another.* 
Filed  November  21,  1886. 

1.  Trust— Declaration— What  Sufficient. 

To  constitute  a  sufficient  declaration  of  a  trust  in  real  estate  the  deed  or  instru- 
ment must  disclose  facts  creating  a  fiduciary  relation  between  the  parties,  and  the 
terms  of  the  trust. 

2.  Same— Husband  must  Join  Wiftb  in  Declaration. 

The  creation  or  declaration  of  a  trust  in  lands  is  a  conveyance  of  an  interest  in 
them.  Hence,  under  Gen.  St.  c.  69,  §  2,  a  married  woman  cannot  create  or  declare 
such  a  trust  unless  her  husband  join  in  the  deed. 

3.  Same— Statute  of  Frauds — Breach  of  Verbal  Agreement. 

The  mere  refusal  to  perform  a  verbal  agreement,  void  under  the  statute,  because 
not  in  writing,  is  not  fraud  for  which  a  court  will  declare  and  enforce  a  construct- 
i>e  trust. 

Appeal  from  an  order  of  the  district  court,  Rice  county. 

Geo.  N.  Baxter,  for  appellant,  Henry  F.  Tatge.  Qeo.  W*  Batchdder,  for 
respondents,  Otto  Tatge  and  another. 

Mitchell,  J.  The  material  facts,  as  disclosed  by  the  evidence,  and  sub* 
stantially  as  found  by  the  court,  are  these.  PlaintiflP  is  the  son  of  the  two 
defendants,  who  are  husband  and  wife.    In  1881  the  defendants,  partly  bj 


1  See  note  at  end  of  case. 
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way  of  advancement  to  plaintiff,  and  partly  in  consideration  of  an  agreement 
by  him  for  their  support  and  maintenance,  conveyed  to  him  the  premises  in 
controversy.  In  1882  the  plaintiff,  ascertaining  that  a  girl  named  Schultz, 
with  whom  he  had  been  intimate,  was  pregnant,  promised  to  marry  her,  but 
subsequently,  on  consultation  with  members  of  his  family,  having  some 
doubts  as  to  the  paternity  of  the  unborn  child,  determined  to  postpone  the 
marriage,  and,  in  certain  contingencies,  not  to  marry  the  girl  at  all.  Plain- 
tiff, fearing  that  he  might  be  sued  or  prosecuted  by  the  girl,  and  with  intent 
to  put  the  property  beyond  the  reach  of  any  judgments  that  might,  in  such 
«vent,  be  recovered  against  him,  conveyed  the  premises  to  bis  mother,  the 
defendant  Engel  Tatge,  who  took  the  conveyance  with  full  knowledge  of  such 
intent.  It  was  at  the  time  verbally  understood  between  plaintiff  and  his 
mother  that  the  title  of  the  premises  should  be  held  by  her  until  the  termination 
or  settlement  of  plaintiffs  ditiiculty  with  the  girl,  and  until  it  became  safe  to 
reconvey,  in  which  event  the  premises  were  to  be  reconveyed  to  plaintiff. 
Xo  consideration  for  this  conveyance  was  paid  or  agreed  to  be  paid.  The 
defendant  Otto  Tatge  was  not  a  party  to  this  understanding,  and  took  no  part 
in  the  transaction.  Subsequently,  in  1888,  plaintiff's  difficulty  with  the  girl 
having  been  settled,  and  the  anticipated  danger  of  litigation  or  prosecution 
having  passed,  defendant  Engel  Tatge  (her  husband.  Otto,  not  joining  there- 
in) executed  to  plaintiff  an  instrument  in  the  form  of  a  deed  of  the  premises. 

The  court  finds  as  a  fact  that  this  was  executed  by  her  with  the  intention 
of  performing  on  her  part  the  previous  verbal  understanding  to  reconvey,  but 
no  such  intent  or  purpose  is  expressed  or  declared  in  the  instrument.  Sub- 
sequently, and  presumably  because  this  deed  from  his  mother,  a  married  wo- 
man, was  void,  plaiHtiff  demanded  a  deed  from  both  defendants,  which  being 
refused,  he  brings  this  action  to  compel  a  conveyance,  and  for  other  relief. 

Plaintiff  claims  a  reconveyance  on  two  grounds:  (1)  That  there  was  an 
express  trust  in  his  favor;  (2)  that  if  no  express  trust  is  established,  there  is 
a  constrtLctive  trust  arising  from  fraud  in  obtaining  the  deed  from  him.  No 
valid  express  trust  is  made  out.  In  the  first  place,  there  is  no  valid  declara- 
tion of  a  trust  under  the  statute  of  frauds,  which  requires  it  to  be  "by  deed 
or  conveyance  in  writing,  subscribed  by  the  parties  creating  *  *  *  or  de- 
claring the  same."     Gen.  St.  1878,  c.  41,  g  10. 

That  there  was  no  valid  declaration  of  a  trust  at  the  time  of  the  convey- 
auce  by  plaintiff  to  his  mother  is  conceded.  But  it  is  insisted  that  the  sub- 
sequent deed  from  his  mother  to  plaintiff,  although  void  as  a  conveyance  of 
the  title,  is  good  as  a  declaration  of  a  trust.  To  this  contention  there  are  two 
sufficient  answers.  The  deed  in  question  contains  no  declaration  of  trust. 
To  constitute  a  sufficient  declaration  of  a  trust,  the  deed  or  instrument  must 
disclose  facts  creating  a  fiduciary  relation.  It  must  be  one  in  which  such  re- 
lation between  the  parties,  and  its  terms,  can  be  clearly  read.  And,  further, 
even  if  it  was  in  form  sufficient,  it  would  be  void  for  the  reason  that  a  mar- 
ried woman  cannot  create  or  declare  a  trust  in  lands  unless  her  husband  join 
in  the  deed.  "No  conveyance  or  contract  for  the  sale  of  real  estate,  or  of  any 
interest  therein,  by  a  married  woman,  other  than  mortgages  on  lands  to  se- 
cure the  purchase  money  of  such  lands,  and  leases  for  terms  not  exceeding 
three  years,  shall  be  valid  unless  her  husband  shall  join  with  her  in  such  con- 
veyance."    Gen.  St.  c.  69,  §  2. 

The  creation  or  declaration  of  a  trust  in  lands  is  a  conveyance  of  an  inter- 
'est  in  them.  Hence  the  same  reason  which  renders  this  deed  void  as  a  con- 
veyance of  the  title  would  render  it  void  as  a  declaration  of  a  trust.  See  Gra- 
ham  v.  Long,  65  Pa.  St.  383. 

There  is  nothing  in  the  point  that  defendants,  not  having  invoked  the  ben- 
efit of  the  statute  of  frauds  in  their  answer,  cannot  have  any  advantage  from 
it.  A  defendant  may  insist  upon  the  benefit  of  the  statute  under  an  answer, 
dimply  denying  the  fact  of  the  agreement  which  plaintiff  alleges.    This  puts 
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the  plaintiff  to  the  proof  of  the  agreement  by  competent  evidence.    Browne,. 
St.  Frauds,  §§  510.  511. 

Defendants  f urtiier  contend  that  the  evidence  shows  the  fact  to  be,  as 
found  by  the  court,  that  the  conveyance  was  made  with  intent  to  defraud 
creditors,  and  that  the  law  is  that  in  such  cases  the  court  will  not  enforce  a 
trust,  even  if  created  or  declared  in  due  form. 

The  counsel  for  plaintiff,  while  seeming  to  concede  this  to  be  the  rule  of 
law,  contends  that  the  evidence  does  not  support  the  finding  of  fact. 

Wliile  we  are  clear  that  the  evidence  supports  the  finding,  yet,  whether  ther 
law  is  that,  where,  as  in  this  case,  there  is  nothing  immoral  or  illegal  in  the 
character  of  the  transaction  in  itself  considered,  its  only  vice  consisting  of 
the  private  fraud  against  creditors  existing  in  the  intention  with  which  it 
was  made,  the  parties  can  be  allowed  to  defeat  the  contract  by  alleging  their 
own  fraud,  as  Mrs.  Tatge  does  in  this  case,  is  a  question  which  we  do  not 
wish  to  decide,  it  being  unnecessary  to  do  so. 

The  plaintiff's  second  contention  is  that  there  is  a  constructive  trust  aris- 
ing from  fraud  practiced  upon  him  in  obtaining  the  conveyance  from  him. 
The  court  does  not  find  any  such  fraud,  and  thcevidence  utterly  fails  to  prove^ 
it.  Plaintiff  was  a  man  of  full  age,  and  presumably  of  ordinary  intelligence. 
It  may  be  that  the  suggestion  to  defer  his  marriage  and  to  put  his  property 
out  of  his  hands  may  have  first  been  made  to  him  by  some  members  of  liis 
family;  but  it  is  clear  that  he  was  quite  ready  and  willing  to  do  it.  There  is 
not  a  particle  of  evidence  that  any  deception,  concealment,  or  misrepresenta- 
tion was  practiced  upon  him.  He  went  into  the  matter  with  his  eyes  open» 
and  fully  understanding  the  legal  consequences  of  his  acts.  The  court  finds- 
that  he  was  informed  at  the  time  he  executed  the  conveyance  of  its  legal  effect^ 
and  that  in  case  of  a  refusal  by  his  mother  to  reconvey  he  would  be  without 
remedy,  and  that  he  executed  the  conveyance  with  knowledge  of  the  fact. 
The  only  possible  fraud  upon  him  that  can  be  suggested  is  the  refusal  to  re- 
convey.  But  a  mere  refusal  to  perform  a  verbal  agreement,  void  under  the 
statute,  is  not  fraud  for  which  a  court  will  declare  and  enforce  a  constructive 
trust.    Townsend  v.  Fenton,  32  Minn.  482;  S.  C.  21  X.  W.  Rep.  726. 

There  is  no  ground  whatever  for  the  claim  that,  in  case  no  trust  in  the  land 
is  established,  plaintiff  is  entitled  to  recover  the  purchase  price  of  the  land, 
and  be  decreed  a  vendor's  lien  therefor.  The  court  finds  that  there  was  no 
agreement  to  pay  any  sum.  and  that  no  sura  was  fixed  as  the  purchase  price; 
that  the  consideration  named  in  the  deed  was  inserted  merely  to  give  the 
transaction  the  appearance  of  fairness  and  good  faith.  This  is  abundantly 
supported  by  the  evidence.  We  have  hardly  considered  it  necessary  to  refer 
to  tiie  suggestion  that  the  deed  from  plaintiff  to  his  mother  was  never  in  fact 
delivered.  Both  parties  went  to  Townley's  oflice  to  have  the  deed  executed,, 
and  plaintiff  himself  admits  that,  after  it  was  signed  and  acknowledged,  he 
left  it  there,  intending  that  his  mother  should  have  it;  that  it  was  left  there 
to  be  submitted  to  counsel  to  see  that  it  was  all  right,  and  if  so,  to  be  placed 
on  record,  which  was  in  fact  done.  This  was  a  sutticient  delivery,  although 
the  deed  was  never  in  tlie  actual  manual  possession  of  the  grantee.  Steeens 
V.  Hatch,  6  Minn.  64,  (Gil.  19);  Gaston  v.  Merriam,  22  N.  W.  Kep.  616. 

Order  denying  a  new  trial  afiirmed. 

NOTE. 
TnisU, 

1.  Paeol  Trusts  in  Land.  An  express  trust  cannot  be  created  by  parol,  Ingham  v* 
Burnell,  2  Pac.  Rep.  804;  Allen  v.  Withrow,  3  Sup.  Ct.  Rep.  524;  DHLs  v.  Stewart,  L 
Atl.  Rep.  — ;  nor  will  a  voluntary  conveyance  without  consideration  raise  a  resulting 
trust  in  favor  of  persons  for  whom  the  grantee  agrees  by  parol  to  hold  the  property. 
Shatter  v.  Huntington,  19  N.  W.  Rep.  11.  Natural  love  and  affection  alone  is  insuf- 
ticient  to  establish  a  resulting  trust.    Dilts  v.  Stewart,  1  Atl.  Rep.  — .     Where  land* 
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are  jiurchased  by  a  party  who  causes  Lhem  to  be  conveyed  to  another  instead  of  to  him- 
self, there  is  no' implied  trust  in  favor  of  the  jmrchaser,  and  unless  the  grantee  gives 
back  a  written  declaration  of  trust,  or  some  contract  to  convey  to  the  purchaser,  he 
has  a  legal  rigiit  to  retain  what  has  been  deeded  to  him.  Bumpus  v.  Bumpiis,  19  N. 
W.  Kep.'29.  See  Stebbins  v.  Morris,  23  Fed.  Rep.  360.  In  a  Minnesota  case,  where 
there  was  no  written  declaration  of  trm*t,  but  the  defendant  received  an  absolute  con- 
veyance of  lands,  made  to  him  as  grantee  under  a  parol  agreement  (which  was  the 
condition  or  inducement  of  the  grant)  to  hold  such  lands  in  trust  for  the  wife  of  the 
grantor,  (it  being  intended  as  a  provision  or  advancement  for  her,)  and  to  collect 
rent?,  pay  taxes,  and  incumbrances  thereon  until  opportunity  for  an  advantageous  sale, 
and  thereupon  to  sell  and  dispose  of  the  same,  and  account  for  and  pay  over  to  the 
cesUii  qtie  trust  the  net  proceeds,  it  was  held  that  the  transaction  was  invalid  as  an  ex- 
press trust,  and,  no  fraud  or  artifice  appearing  in  the  inception  of  the  agreement,  the 
mere  failure  to  perform  the  same  did  not  constitute  fraud,  or  raise  a  truat  ex  maleficio  in 
her  favor  which  could  be  enforced  as  such;  nor  was  she  entitled,  upon  a  sale  of  the 
land,  to  recover  the  proceeds  thereof  by  virtue  of  the  agreement  to  execute  such  trust. 
Kandall  v.  Constans,  23  N.  W.  Rep.  530.  But  it  was  further  held  that  w^here  a  valua- 
ble interest  In  property  has  passed  to  the  grantee  on  the  faith  of  a  contract  wliich  he 
afterwards  refuses  to  perform  on  his  part,  equity  will  i)rovide  a  remedy  (if  seasonably 
souglit)  by  compelling  restitution,  or  affording  other  appropriate  relief  to  the  party  en- 
titled.    Id. 

A.  and  B.  agreed  orally  that  A.  should  negotiate  for  the  purchase,  at  a  certain  price, 
of  a  piece  of  land,  the  price  to  be  paid  and  the  title  taken  by  B.,  and  that  upon  a  sale 
the  profits  should  be  divided  between  them.  Held,  that  no  trust  was  createo,  and  that 
the  agreement  was  not  within  the  statute  of  frauds.  Snyder  v.  Wolford,  22  N.  W.  Rep. 
255.  Where  A.  was  largely  indebted,  and  executed  a  deed  of  trust  to  trustees  ,who  sold 
the  land  at  auction,  and  his  father-in-law  bought  it  in  and  assumed  payment  of  the 
creditors,  which  was  to  be  made  from  the  income  of  the  property  purchased,  and  the 
father  agreed  by  parol  that  the  purchase  was  made  for  tne  benefit  of  the  wife  of  A., 
and  she  remained  in  possession,  it  was  held  that  the  parol  agreement  did  not  create  a 
resulting  trust  in  the  real  estate  in  her  favor,  subject  only  to  the  incumbrance  money 
bid  at  the  sale.  Laughlin  v.  Mitchell,  14  Fed.  Rep.  382.  So  an  oral  agreement  of  a 
party  to  purchase  with  his  own  money  lands  of  a  mining  corporation  at  tax  sale,  to 
prevent  others  from  obtaining  title  thereto,  and  to  hold  said  lands  in  trust  for  the  ben- 
efit of  the  trustees  and  persons  interested  In  the  trust,  is  invalid  under  the  California 
statute  of  1858.  St.  1858,  p.  266,  ^  6 ;  Donohoe  v.  Mariposa  liand  &  Min.  Co.  5  Pac.  Rep. 
495.  When  an  insolvent  debtor  procures  a  conveyance  of  land  purchased  to  be  made 
to  his  wife,  the  husband  himself  paying  the  purcliase  price,  no  trust  results  in  favor  of 
the  latter,  but  the  title  vests  in  the  wife,  subject  only  to  the  rights  of  the  creditors  of  the 
husband.    Leonard  v.  Green,  16  N.  W.  Rep.  399. 

2.  Payment  of  Purchase  Money.  To  take  an  agreementoutof  the  statute  of  frauds 
and  establish  a  resulting  trust  on  the  ground  of  payment  of  purchase  money,  the  pur- 
chase money  must  be  the  property  of  the  party  paying  it  at  the  time  of  the  payment. 
Ryan  v.  Dunphy,  1  Pac.  Rep.  711 ;  In  re  Wood,  5  Fed  Rep.  443.  And  when  the  pur- 
chase money  of  land  is  paia  by  A.  and  the  title  taken  by  B.,  to  raise  a  resulting  trust 
for  the  benefit  of  A.,  the  entire  purchase  money  must  have  been  paid  by  A. ;  or,  if  he 
paid  a  part  only,  such  part  must  have  been  ])aid  for  some  aliquot  part  of  the  property, 
as  a  third  or  fourth,  and  such  part  must  be  ascertained  with  certainty,  and  such  trust 
miLst  arise  at  the  time  of  the  purchase ;  it  cannot  arise  by  after  advances.  In  re  Wood, 
5  Fed.  Rep.  443.  See  Somers  v.  Overhulser,  7  Pac.  Rep.  645.  But  where  A.,  B.,  and  C. 
orally  agree  to  buy  a  tract  of  land,  each  to  contribute  one-third  of  the  price  and  to 
have  an  undivided  one-third  of  the  land,  the  title  to  be  taken  in  the  name  of  C,  and 
the  land  is  i)urchased  and  consideration  equally  contributed  as  agreed,  a  resulting  trust 
will  arise  in  favor  of  A.  and  B.  to  the  extent  of  the  purchase  money  contributed  by 
them ;  and  when  the  entire  purchase  price  was  $3,500,  $1,000  of  which  was  paid  wlien 
the  deed  was  delivered,  and  $.500  to  be  paid  in  January  following,  and  balance  of  $2,000 
in  two  years  from  date  of  sale,  and  more  than  suthcient  of  the  land  was  sold  by  C.  to 
meet  the  deferred  pavnients,  tlie  sales  of  the  joint  proi>erty  will  inure  to  the  benefit  of 
all.  Bear  v.  Koenigatein.  20  N.  W.  Rep.  104.  See  Somers  v.  Overhulser,  7  Pac.  Rep. 
H45.  Where  a  complainant  seeks  by  a  bill  to  compel  a  conveyance  of  land  on  the 
grounds — /♦•*V«^  that  he  paid  the  purchase  money ;  second,  that  by  the  fraud  and  con- 
spiracy of  his  wife  and  tlie  former  owner  of  the  land  the  deed  was  made  to  ason  of  said 
wife  by  a  former  liusband, — he  must  establisli  his  case  by  the  most  clear  and  satisfao- 
tory  evidence,  especially  after  several  years  liave  elapsed  since  the  transactions  took 
j>lace  that  arc  alleged  to  have  given  rise  to  the  trust.  Merwitz  v.Floring,  2  N.  E.  Rep. 
629. 

3.  Fraud.  Where  tlie  purchaser  at  a  foreclosure  sale  of  mortgaged  land  in  the  pos- 
rtcssion  of  parties  under  contracts  for  conveyances  agrees  to  carry  out  the  terms  of  such 
contracts,  and  in  consideration  of  such  agreement,  and  on  the  faith  of  it,  the  holdersof 
the  contracts  take  no  steps  to  protect  their  interest,  and  allow  the  property  to  be  sold 
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at  a  low  rate,  such  a'/recnient,  though  verbal,  will  be  bin<ling,  and  a  tnist  created  for 
the  benefit  of  the  holder  of  the  contract.  Martin  v.  Morris,  22  ^.  W.  Rep.  526.  See  Al- 
briglit  V.  Oyster,  22  Fed.  Rep.  628.  Where  land  is  voluntarily,  and  witiiout  any  solic- 
itation on  the  part  of  the  grantee,  conveyed  to  him  absolutely,  but  in  reality  for  the  ben- 
efit of  another,  until  she  attains  her  majority,  when  it  is  to  be  conveyed  to  her,  the 
mere  refusal  of  the  grantee  to  perform  the  contract,  and  his  denial  of  its  existence,  how- 
ever they  may  conflict  with  good  morals  and  principles  of  honor,  are  not  to  be  regarded 
as  frauds  which  will  authorize  an  eqnity  court  to  enforce  a  parol  contract  for  the  creation 
of  an  express  trust.  The  frauds  having  such  an  effect  are  those  which  indtice  a  party  to 
convey  property  to  the  trustee,  or  which  consist  in  the  refusal  to  execute  defeasances  or 
other  instruments  to  witness  tlie  trust,  or  which  secure  the  execution  of  an  instrument 
different  from  the  one  agreed,  and  the  like.  Browne,  St.  Frauds,  $^  94,  439 ;  Burden  v. 
Sheridan,  36  Iowa,  125;  McClain  v.  McClain,  10  N.  W.  Rep.  333.  See  Allen  v.  With- 
row,  3  Sup.  Ct.  Rep.  517.  But  when  lands  are  caused  by  a  nusband  to  be  conveyed  to 
his  wife  with  the  understanding  between  them,  definitely  stated,  that  she  will  hold  the 
title  for  him,  and  convey  the  property  to  any  one  to  whom  he  may  sell,  or,  in  case  he 
does  not  sell,  then  to  him.  a  court  oi  equity  will  enforce  the  trust  upon  the  death  of 
the  wife,  and  compel  her  heirs  to  execute  it.    Bartlett  v.  Bartlett,  19  N.  W.  Rop.  691. 

Where  A.  and  B.  purchased  lands  jointly,  but  the  legal  title  stood  in  the  name  of  a 
third  person,  and  A.  and  the  party  naving  the  title  quitclaimed  their  interest  to  C, 
who  had  notice  of  the  equitable  interest  of  B.,  and  promised  to  convey  to  him,  a  con- 
veyance by  C.  to  B.  of  the  lattcr's  interest  will  be  decreed.  Byrne  v.  Ward,  19  N.  W. 
Rep.  750.  A.,  B.,  C,  and  D.  had  an  interest  in  certain  lands.  D.  died,  and  E.  qualified  as 
his  executor,  and  in  that  capacity  agreed  with  A.,  B.,  and  C.  that  the  land  should  be  di- 
vided and  C.'s  share  conveyed  to  F.  in  trust  for  C.'s  children.  The  division  was  made, 
and  C.'s  share  conveyed  to  F.  by  absolute  deed,  reciting  a  consideration  which  was  not, 
in  fact,  paid,  under  an  oral  agreement  that  he  would  hold  it  in  trust  for  C.'s  children. 
F.  afterwards,  without  consitloration,  made  an  absolute  conveyance  of  the  property  to 
A.  Held,  that  the  conveyance  to  F.  under  the  oral  agreement  made  him  a  trustee  for 
C.'s  children,  and  that  A.  received  the  legal  title  subject  to  such  trust.  Albright  v. 
Oyster,  22  Fed.  Rep.  G28.  Where  A.  entered  into  a  contract  with  B.  for  the  purchase  of 
certain  real  estate,  for  which  he  was  to  pay  $800  in  cash,  and  assume  a  mortgage  of  $400, 
which  was  then  a  lien  on  the  land,  and  $800  was  paid  to  B.,  which  was  the  money  of  A. 
borrowed  from  C,  and,  by  agreement,  C.,  to  secure  himself,  took  the  deed  in  his  own 
name,  and  was  to  use  and  occupy  the  land,  instead  of  receiving  interest  on  the  loan,  \m- 
til  A.  could  sell  certain  cattle,  and  from  the  proceeds  repay  him,  it  was  held  that  C.  was 
a  trustee  for  A. ;  and  where  A.,  in  a  reasonaole  time,  sold  the  cattle  and  tendered  him 
the  amount  of  the  loan,  and  requested  a  conveyance  of  the  land  according  to  agreement, 
and  C.  refused  to  carry  out  the  agreement,  and  sold  the  land  to  a  third  party,  C.  could  be 
compelled  to  account  to  A.  for  the  money  received,  less  the  mortgage  and  money  loaned. 
Weekly  v.  Ellis,  2  Pac.  Rep.  96.    See  Walton  v.  Karnes,  7  Pac.  Rep.  676. 

4.  Parol  Trust  may  be  Performed.  A  parol  trust  is  not  an  absolute  nullity,  but 
simply  void  at  the  election  of  the  trustee ;  and  if  he  elects  to  perform  his  moral  duty  in 
the  premises,  and  does  execute  the  trust,  the  courts  will  protect  him  in  doing  so,  and 
will  protect  the  beneficiaries,  as  far  as  possible,  in  the  enjoyment  of  the  fruits  of  the  ex- 
ecuted trust.  Karr  v.  Washburn,  14  N.  W.  Rep.  189 :  Cresswell  v.  McCaig,  9  N.  W.  Rep. 
62.  See  Hays  v.  Regar,  1  N.  E.  Rep.  386.  It  was  held  in  Dilts  v.  Stewart,  1  Atl.  Rep. 
— ,  that  while  a  deed  made  to  the  grantee  on  the  faith  of  a  promise  may  be  cause  for 
requiring  performance,  or  holding  the  promisor  trustee  ex  nudificiOf  yet  the  expression 
of  an  intention  is  not  a  promise,  nor  is  there  any  deceit  in  grantee  insisting  that  the 
deed  shall  be  made  to  himself. 

5.  Evidence.  Generally  parol  evidence  is  not  admi^ible  to  prove  that  a  deed  ab- 
solute on  its  face  was  given  in  trust  for  the  benefit  of  the  grantor  or  others.  Pavey  v. 
American  Ins.  Co.  13  N.  W.  Rep.  925.  And  where  it  is  sought  througli  the  establish- 
ment of  a  trust  by  parol  evidence  to  defeat  the  title  of  one  holding  the  fee  of  real  estate 
under  a  deed  absolute,  the  essential  facts  relied  on  must  be  proved  with  great  clearness 
and  certainty,  or  the  attempt  will  fail.  Loose  and  equivocsd  facts  ought  not  to  control 
the  evidence  of  deeds.  Falsken  v.  Harkendorf,  7  N.  W.  Rep.  749;  Allen  v.  With»ow, 
3  Sup.  Ct.  Rep.  524 ;  Laughlin  v.  Mitchell,  14  Fed.  Rep.  382. 

6.  Pleading — Presumption.  Where  a  complainant,  in  an  action  to  enforce  a  trust, 
does  not  disclose  that  an  alleged 'agreement  creating  or  declaring  a  trust  over  or  con- 
cerning lands  was  by  parol,  it  will  oe  presumed  to  be  in  writing  and  valid,  within  the 
statute  of  frauds.    Randall  v.  Coustans,  23  N.  W.  Rep.  530. 


Digitized  by 


Google 


Minn.]  Rogers  v,  brackett.  601 

BooERS  V.  Brackett,  Sheriff,  etc. 
Filed  November  23,  1885. 

1.  Execution — Exemption — Note  Given  por  Purchase  Price. 

An  action  by  the  vendor  of  personal  property  upon  the  vendee's  note,  received 
in  full  payment  and  satisfaction  of  the  price  of  the  property,  is  an  action  for  the 
''purchase  money"  of  the  property,  within  the  meaning  of  section  311,  c,  66,  Gen. 
St.  1878. 

2.  Same — Complaint. 

The /act  that  the  action  is  for  purchase  money  is  enough  to  make  this  section  ap- 
plicable without  any  statement  thereof  in  the  complaint,  judgment,  or  execution. 

3.  Same— Constitutionality  of  Gen.  St.  1878,  Ch.  66,  J  311. 

Section  311  is  not  unconstitutional  as  class  legislation,  or  as  discriminating  be- 
tween different  kinds  of  liabilities  as  respects  the  exemption  of  property  from  legal 
process. 

Appeal  from  an  order  of  the  municipal  court,  city  of  Minneapolis. 

Robert  D.  Russell,  for  appellant,  J.  H.  Rogers.  R,  B,  ForresU  iov  respond- 
ent, Winslow  M.  Brackett. 

Beruy,  J.  The  personal  property  in  contest  was  purchased  by  plaintiff  of 
Bales  &  Co.  for  ^140,— $100  in  cash,  and  the  plaintiff's  note  on  30  days  for 
the  balance.  The  note  is  admitted,  and  found  to  have  been  received  "in  full 
payment  and  satisfaction  for"  the  deferred  payment  of  $40,  but  it  was  nev- 
ertheless given  for  and  represented  "purchase  money,"  and  an  action  upon 
it  is  an  action  for  "purchase  money." 

By  the  terms  of  section  311,  c.  66,  Gen.  St.  1878,  the  property,  though  other- 
wise exempt,  was  subject  to  execution  upon  any  judgment  rendered  in  an 
action  for  its  purchase  money.  This  section  does  not  require  any  stateTaent^ 
€^ither  in  the  complaint,  judgment,  or  execution,  that  the  action  is  for  the 
purcliase  money.  The  fact  that  the  action  is  such  Is  enough  to  make  the  sec- 
tion available. 

The  point  most  argued  here  by  the  appellant  is  that  section  311  is  uncon- 
stitutional, as  a  species  of  class  legislation,  or  legislation  discriminating  be- 
tween different  kinds  of  liabilities,  within  the  denunciation  of  Tuttle  v.  8troutt 
7  Minn.  465.  (Gil.  374;)  Cogel  w  Mickow,  11  Minn.  476,  (Gil.  354;)  and  Cole- 
man  v.  Ballandi,  22  Minn.  144. 

The  inapplicability  of  these  cases  to  the  case  at  bar  is  apparent  when  we 
-consider  tlie  position  of  the  buyer  of  personal  property  in  this  state.  He  buys 
and  takes  the  property  subject  to  section  311;  that  is  to  say,  subject  to  the 
right  of  his  vendor  as  against  him  to  seize  the  property  upon  execution  to  sat- 
isfy a  judgment  recovered  in  an  action  for  the  purchase  money.  The  prop- 
erty passes  to  the  buyer  subject  to  this  qiLasi  vendor's  lien.  Of  course  the 
buyer's  right  of  exemption  does  not  extend  any  further  than  to  protect  his 
right  in  the  property,  nor  so  as  to  prevent  any  other  person  from  asserting 
and  enforcing  his  right  therein  or  thereto,  whatever  it  may  be.  The  buyer's 
right  in  the  property,  being  its  general  ownership,  is  subject  to  the  paramount 
right  of  the  vendor  to  make  the  purchase  money  out  of  it  in  the  way  provided 
by  section  311.  That  this  does  not  infringe  the  constitutional  provision  as 
to  exemptions,  or  encroach  upon  the  doctrines  of  the  cases  cited,  is,  in  our 
opinion,  entirely  clear  without  further  comment.    Judgment  affirmed. 

Mitchell,  J.,  absent,  and  took  no  part  in  the  decision. 
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In  re  Petition  of  Lindeke  and,  others. 

Filed  November  28,  1886. 

Insolvency— Fbaudulent  Pbkpeeenck. 

The  words  *'  when  any  debtor,  being  insolvent,  shall  do  any^  act  whereby  any  one 
of  hij3  creditors  shall  obtain  a  preference  over  any  other  of  his  creditors,"  found  in 
our  insolvent  law,  (section  2,  c.  148,  Laws  1881,)  includes  any  act  or  action  on  the 
part  or  behalf,  or  with  the  co-operation,  of  the  insolvent  debtor,  the  purpose,  nat- 
ural tendency,  and  effect  of  which  will  oe  to  give  one  of  his  creditors  a  preference 
over  others.  It  is  not  necessary  that  the  act  or  action  should  have  gone  so  far  a» 
actually  to  give  and  consummate  the  preference.  It  is  enough  if  such  is  its  pur- 
pose and  natural  tendency,  and  will  be  its  effects. 

Appeal  from  an  order  of  the  district  court,  Bice  county. 

Warner i  Stevens  &  Lawrence,  for  petitioners,  William  Lindeke  and  others. 
Geo,  N.  Baxter,  for  appellant,  J.  W.  Kollman. 

Berry,  J.  Section  2  of  our  insolvent  law  (chapter  148,  Laws  1881)  enacts 
that  when  any  debtor,  being  insolvent,  shall  do  any  act  whereby  any  one  of 
his  creditors  shall  obtain  a  preference  over  any  other  of  his  creditors,  *  *  » 
contrary  to  the  intent  of  this  act,  two  of  his  creditors  may  make  a  petition  to 
the  district  court,  or  a  judge  thereof,  *' setting  forth  therein  such  matters  and 
facta  as  may  be  pertinent. "  And  if,  upon  a  hearing,  it  shall  appear  to  the 
court  or  judge  "that  the  debtor  is  insolvent,  or  [and]  has  been  giving,  or  is- 
about  to  give,  a  preference  to  any  of  his  creditors  over  others,"  a  receiver 
shall  be  appointed,  etc. 

In  our  opinion,  the  words  "do  any  act  *  *  *  whereby  any  one  of  his 
creditors  shall  obtain  a  preference  over  any  other,"  include  any  act  or  action 
on  the  part  or  behalf  of,  or  with  the  co-operation,  of  the  insolvent  debtor,, 
the  purpose,  natural  tendency,  and  effect  of  which  will  be  to  give  one  of  his 
creditors  a  preference  over  others.  It  is  not  necessary  that  the  act  or  action 
should  have  gone  so  far  as  actually  to  give  and  consummate  the  preference. 
It  Is  enough  if  such  is  Its  purpose  and  natural  tendency,  and  wUl  be  its  ef- 
fect. 

This  construction  is  not  at  all  forced  in  itself,  and  it  is  fortified  by  reference 
to  the  subsequent  provision  of  the  same  section,  viz.:  that  if  it  shall  appear  to 
the  court  or  judge,  on  the  hearing  upon  the  petition,  that  the  debtor  "has  been 
giving,  or  is  about  to  give,  a  preference  to  any  of  his  creditors  over  others, " 
a  receiver  shall  be  appointed.  Evidently  this  embraces  preferences  to  be  given,, 
as  well  as  those  which  have  been  given.  And  as  it  is  to  be  presumed  that 
the  legislature  intend  the  several  provisions  of  a  law  to  be  consistent  with 
each  other,  it  is  in  this  instance  to  be  presumed  (if,  as  we  think,  it  reasonably 
may)  that  the  required  allegations  of  the  petition,  and  the  proofs  required 
upon  the  hearing,  cover  the  same  ground.  It  would  certainly  be  an  anomaly 
in  legal  proceedings  if  allegata  smd  probata  were  not  to  correspond,  and  if  it 
were  allowable,  in  order  to  make  out  a  case  for  relief  sought,  to  prove  some- 
thing which  could  not  be  embraced  in  the  allegations  of  a  properly  drawn  pe- 
tition. And  as,  in  cases  like  that  before  us,  it  is  sufficient  to  show  upon  the 
hearing  that  the  debtor  is  about  to  give  a  preference,  the  provisions  regulatings 
the  contents  of  the  petition  should  be  so  construed  (if  they  reasonably  may) 
as  to  include  anything  which  shows  that  the  debtor  is  about  to  do  so.  It  may 
be  added  that  with  this  construction  the  law  is  much  more  complete  and  ef- 
fective than  it  would  be  without  it.  For  if  a  creditor  must  wait  until  a  pref- 
erence is  fully  consummated  before  moving,  he  is  in  great  danger,  under  the 
operation  of  the  proviso  of  section  1,  of  losing  all  opportunity  of  recourse  to*^ 
his  debtor's  property.     See  In  re  Jones,  23  N.  W.  Rep.  835. 

Tested  by  our  construction  of  the  law,  we  think  the  petition  in  this  case 
sufficient.  Among  other  things,  as  to  which  no  exception  is  taken  here,  it  in 
effect  alleges  that  at  the  insolvent's  instigation,  and  as  a  part  of  a  "proffrant 
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and  arrangemenV*  devised  by  him,  one  Weichers  has  commenced  two  ac^ 
tions  against  him  to  recover  an  indebtedness  of  about  $26,000,  and  that  these 
actions  have  been  brought  to  compel  his  other  creditors  to  accept  an  unjust 
composition  (and  in  case  of  their  refusal  to  accept  the  same)  to  prefer  said 
Weichers  to  the  extent  of  $26,000,  by  permitting  said  actions  to  pass  into 
judgment,  and  execution  to  be  Issued  and  levied  upon  the  insolvent's  prop- 
erty without  any  provision  being  made  for  its  distribution  among  his  credit* 
ors  without  preference.  Ko  argument  is  required  to  show  that  the  purpose^ 
natural  tendency,  and  effect  of  this  conduct  on  the  part  of  the  insolvent  will 
be  to  give  Weichers  a  preference  over  the  other  creditors,  like  the  plaintiffs^ 
whose  demands  are  not  in  judgment  or  in  suit. 

This  result  is  not  altered  or  affected  by  the  condition  upon  which  the  car- 
rying out  of  the  threatened  preference  is  made  to  depend,  viz.,  that  the  cred- 
itors refuse  to  accept  an  unjust  or  any  composition,  for  this  is  a  condition 
upon  which  the  insolvent  has  no  right  to  insist,  and  to  which  the  creditors 
are  under  no  obligation  to  submit. 

It  only  remains  to  add  that  the  petition  is  more  than  supported  by  the  ev- 
idence»  which  f  uUy  justifies  the  order  appointing  a  receiver.    Order  affirmed. 


Gillis  v.  Duluth,  N.  S.  &  S.  W.  R.  Co. 

Filed  December  1,  1885. 

Railboad  Company — Srbviceb  of  Engineer — Recovery  of  Compensation. 

Evidence  in  this  case  considered,  and  held  to  show  that  certain  services  and  ex- 
I)enditures  were  rendered  and  made  by  plaintiff  under  the  employment  and  direc- 
tion of  defendant's  chief  engineer,  assuming  to  act  for  defendant,  and  possessing  ap- 
parent authority  to  so  employ  and  direct  in  defendant's  behalf;  and  an  alleged  lim- 
itation upon  such  ap])arent  authority  not  appearing  to  have  been  communicated 
to  plaintiff,  held,  that  he  is  entitled  to  recover  for  such  services  and  expenditures 
by  virtue  of  such  employment  and  direction. 

Appeal  from  an  order  of  the  district  court,  Stearns  county,  denying  motion 
for  new  trial. 

D.  W,  BurckarU  for  respondent,  W.  R.  Gillis.  Long  &  Warner,  (  R.  P. 
Edson,  of  counsel,)  for  appellant,  Duluth,  N.  S.  &  S.  W.  R.  Co. 

Berry,  J.  This  is  an  action  to  recover  pay  for  engineering  services- 
rendered  by  plaintiff  and  his  minor  son  to  defendant,  and  for  money  ex- 
pended by  plaintiff  for  defendant  in  connection  therewith.  That  defendant 
is  a  railroad  corporation,  and  that  the  services  sued  for  were  perforoied  upon 
a  line  or  route  within  the  scope  of  its  articles  of  incorporation,  is  undisputed. 
It  is  also  undisputed  that  Tranah  was  one  of  the  defendant's  chief  engineers, 
and  as  such  employed  by  defendant  "to  survey  and  establish"  the  line  of  its- 
road.  It  was  also  shown,  without  contradiction,  that  "a  chief  engineer  is  the 
superintendent  of  everything  connected  with  the  location  and  construction  of 
the  road."  There  was  also  competent  evidence  tending  to  show  that,  assum- 
ing to  act  as  such  chief  engineer,  Tranah  employed  plaintiff  to  perform,  and 
procure  to  be  performed,  the  services,  and  to  make  the  expenditures  sued  for. 
That  Tranah  did  thus  in  fact  employ  the  plaintiff  was  not  disputed  in  evi- 
dence, but  the  defendant  insisted,  and  introduced  what  was  equivalent  to  evi- 
dence tending  to  show,  that  Tranah  and  a  partner  took  of  defendant  a  con- 
tract "to  survey  and  establish"  the  line  of  defendant's  road,  and  "supervise^ 
the  construction  thereof,"  at  the  price  of  $1,000  per  mile;  themselves  pay- 
ing, as  we  understand  it,  the  expenses  of  so  doing;  and  that  they  had  no- 
authority  to  make  any  contract  by  which  defendant  would  be  bound  to  pay 
any  part  of  such  expenses. 

Now,  upon  the  foregoing  state  of  the  evidence,  admissions,  and  undisputed 
facts  in  the  case,  and  upon  the  further  evidence  as  to  the  performance  of  the- 
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services  and  the  making  of  the  expenditures  sued  for,  there  would  seem  to  be 
no  doubt  that  the  jury  was  warranted  in  finding  for  the  plaintiff.  The  jury 
were  at  liberty  to  find  th&t,  prima  facie,  Tranah's  employment  as  defend- 
ant's chief  engineer,  "to  survey  and  establish"  its  line,  clothed  him  with  ap- 
parent authority  to  employ,  on  behalf  of  defendant,  such  subordinates,  and 
incur  such  expenditures,  as  were  reasonably  suitable  to  that  end,  and  such  as 
the  evidence  tended  to  show  plaintiff's  services  and  expenditures  to  have  been, 
(Hooker  v.  Eagle  Bank,  30  N.  Y.  83;  Crowley  v.  Genesee  Min.  Co.,  55  Cal. 
273;)  and  there  was  no  evidence  introduced  to  show  that  the  alleged  special 
employment  of  Tranah  and  his  partner  to  do  the  surveying,  etc.,  for  a  gross 
sum  per  mile,  they  paying  all  expenses  thereof,  was  ever  communicated  to 
plaintiff.  And  it  follows  that  the  jury  were  at  liberty  to  find  that  defendant 
was  bound  by  Tranah' s  action  in  the  exercise  of  his  apparent  authority  in 
•employing  plaintiff,  and  authorizing  him  to  make  necessary  expenditures. 
Authorities  supra. 

These  conclusions  appear  to  us  to  dispose  of  the  case;  for,  in  view  of  the 
admitted  and  undisputed  facts  above  mentioned,  the  many  exceptions  taken 
to  the  testimony  as  to  who  the  defendant's  directors  were,  and  what  they 
said  and  did,  becomes  unimportant.  Tranah's  apparent  agency  is  made  out 
without  any  dependence  upon  that  testimony,  and  by  defendant's  own  ad- 
mission. If  there  was  any  error  in  receiving  that  testimony,  it  cannot  have 
substantially  prejudiced  the  defendant  as  there  is  nothing  further  in  the  case 
which  appears  to  us  to  demand  special  consideration  here. 

The  order  denying  a  new  trial  is  aflirmed. 


Hill  t?.  Rasicot,  Sheriff,  etc. 

Filed  November  21,  1885. 

Shkrtff — Mortgage— FoREcrx>suRK— Disposition  of  Fund. 

A  shcriflf  executing  a  judgment  of  foreclosure  by  a  sale  of  the  land,  and  by  pay- 
ment of  the  proceeds  to  parties  named,  accordingto  the  terms  of  the  judgment,  is 
protected  from  liability  to  another  asserting  a  superior  right  to  the  money  so  paid. 

Appeal  from  an  order  of  the  district  court,  Morrison  county,  sustaining  de- 
murrer, etc. 

Atwater  &  Hill,  for  appellant,  Samuel  Hill.  Rea,  Kitchel  &  Shaw,  for  re- 
spondent, Henry  Rasicot. 

Dickinson,  J.  Appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. The  alleged  cause  of  action  arises  from  the  conduct  of  the  defendant, 
as  sheriff  of  Morrison  county,  in  executing  a  judgment  rendered  in  an  action 
to  foreclose  a  mortgage.  The  mortgage  had  been  executed  by  one  Clark,  who 
had  formerly  owned  the  land,  to  one  Pinney,  in  1875;  but  it  was  not  recorded 
until  November,  1877.  Prior  to  the  executing  of  this  mortgage,  Clai-k  had, 
in  1869,  conveyed  the  land  by  deed  to  one  Baldwin.  This  deed  was  recorded  in 
March,  1877.  As  to  a  part  of  the  same  lands,  Baldwin  is  alleged,  also,  to  have 
acquired  a  title  prior  to  the  recording  of  the  Pinney  mortgage,  through  an  ex- 
ecution sale  upon  a  judgment  in  favor  of  one  Taylor,  against  Clark,  in  1876, 
while  the  title  still  appeared  of  record  in  Clark;  the  purchaser  at  such  sale 
liaving  conveyed  to  Baldwin. 

In  October,  1882,  at  a  sale  under  execution  upon  several  judgments  against 
Baldwin,  docketed  in  1878  and  in  June,  1882,  the  plaintiff  purchased  the  land 
in  good  faith,  and  without  actual  notice  of  the  action  then  pending  for  the 
foreclosure  of  the  Pinney  mortgage.  That  action  had  been  commenced  in 
July,  1882,  when  a  notice  of  lis  pendetis  was  filed  by  the  plaintiff  in  that  ac- 
tion. Clark  and  Baldwin  were  made  parties;  but  the  judgment  creditors  of 
Baldwin  were  not.  so  far  as  appears,  made  parties.  In  the  foreclosure  action, 
Baldwin  having  fraudulently,  as  is  alleged  in  the  complaint,  made  it  to  ap- 
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pear  that  the  deed  from  Clark  to  him,  which  was  absolute  in  form,  had  been 
given  only  as  security  for  money  loaned  by  liim  as  trustee  for  the  estate  of 
one  Mygatt,  deceased,  judgment  was  rendered  in  March,  1883,  adjudging- 
that  Baldwin's  lien  upon  tlie  land  as  such  trustee  was  superior  to  that  of  the 
Pinney  mortgage;  that  the  lands  should  be  sold  by  the  sheriff  of  Morrison 
county;  that  out  of  the  proceeds  of  the  sale  the  sheriff  should  pay, first,  some- 
small  judgments  against  Clark;  then  to  Baldwin,  as  such  trustee,  the  sum  of 
;J16,227.43 ;  and,  lastly,  the  amount  of  the  Pinney  mortgage.  The  defendant, 
as  sheriff,  executing  this  judgment,  sold  the  lands  and  applied  the  proceeds 
as  required  by  its  terms,  although  at  the  time  of  the  sale  the  plaintiff  notified 
him  of  his  rights  respecting  the  land,  and  demanded,  among  other  things, 
that  the  defendant  pay  to  hin\  out  of  the  proceeds  of  the  sale  adjudged  to  be 
paid  to  Baldwin  the  amount  claimed  to  be  due  to  plaintiff  by  virtue  of  the  ex- 
ecution sale  to  him.  The  plaintiff  only  claims  to  charge  the  defendant  with 
liability  in  his  official  capacity  and  for  official  delinquency. 

It  may  be  assumed  that  the  right  of  the  plaintiff  in  respect  to  the  land,  and 
in  respect  to  the  fund  derived  from  the  sale  of  the  land,  was  superior  to  that 
of  Baldwin  as  trustee,  and  that  this  right  was  not  affected  by  the  notice  of 
lis  pendens  filed  by  the  plaintiff  in  the  foreclosure  action.  But  the  sheriff  is- 
not  responsible.  No  invalidity  is  suggested  with  respect  to  the  judgment 
which  he  was  required  to  execute;  and  he  incurred  no  liability  for  executing- 
it  according  to  its  terms.  It  was  not  for  him  to  revise  the  judgment,  and 
determine  whether  it,pr  the  claim  of  the  plaintiff  adverse  to  it,  should  prevail. 
His  duty  in  respect  to  the  distribution  of  the  proceeds  of  the  sale  being  par- 
ticularly set  forth  in  the  judgment  which  he  was  required  to  carry  into  effect, 
it  was  not  incumbent  upon  him  to  report  to  the  court  the  adverse  claim  of 
the  plaintiff,  nor  to  forbear  making  payment  as  directed  by  the  judgment. 
The  judgment  protects  the  officer  from  liability  for  doing  what  it  commanded 
him  to  do.  Bergin  v.  Hayward^  102  Mass.  414,  424;  8avacool  v.  Bottghton,. 
5  Wend.  170. 

The  order  sustaining  the  demurrer  is  affirmed. 


Wass  v.  Smith. 
Filed  December  1,  1885. 

1.  Tax  Sale — Juniob  Assessments. 

A  later  or  junior  assessment  of  taxes,  and  the  tax  sale  had  upon  it,  are  paramount 
to  and  take  precedence  of  a  senior  assessment  and  the  sale  had  upon  it. 

2.  Samf — Former  Sale. 

Under  tliis  rule  a  sale  in  1880,  for  the  delinquent  taxes  of  1879,  is  held  in  this  case 
to  take  precedence  of  a  sale  in  1881  (under  chapter  135,  Laws  1881)  for  delinquent 
taxes  prior  to  that  of  1879,  tliongh  the  right  or  title  acquired  by  the  state  at  the 
former  sale  continued  to  be  held  by  it  at  the  time  of  the  latter  sale,  and  though  the 
amount  of  the  tax  for  1879  was  included  (but  without  authority  of  law)  in  the 
amount  for  which  such  latter  sale  was  made. 

Appeal  from  a  judgment  of  the  district  court,  Carlton  county. 

W,  W.  Billson,  for  respondent,  Cordelia  Wass.  M,  8.  Stewart,  for  appel- 
lant, George  H.  Smith. 

Berry,  J.  The  land  in  controversy  was  bid  in  by  the  state  at  the  regular 
tax  sale  in  1880  for  the  taxes  of  1879,  delinquent  June  1, 1880.  Xo  redemp- 
tion nor  any  assignment  by  the  state  having  taken  place,  the  land  was,  in 
^November,  1884,  duly  sold  and  conveyed  to  the  plaintiff  under  the  direction 
of  the  state  auditor,  and  pursuant  to  law.  The  defendant's  title  comes  from 
a  tax  sale  in  September,  1881,  under  chapter  135,  Laws  1881,  to  enforce  pay- 
ment of  taxes  delinquent  prior  to  1879,  but  the  judgment  upon  which  the 
sale  was  made  wrongfully  included  with  other  taxes  the  amount  of  the  taxes 
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for  1879  delinquent  in  June,  1880,  being  the  same  for  which  the  sale  under 
which  the  plaintiff  claims  was  made.  The  trial  court  held  that  the  lien  for 
the  taxes  levied  in  1879  was  paramount  to  any  lien  for  taxes  levied  before 
that  time,  and  that,  therefore,  the  sale  had  to  enforce  the  former,  cut  off  the 
lien  of  the  latter,  subject  only  to  the  right  of  redemption. 

This  is  in  accordance  with  the  generally  recognized  rule  that  a  later  or  jun- 
ior assessment  of  taxes,  and  the  tax  sale  had  upon  it,  are  paramount  to  and 
take  precedence  of  a  senior  assessment,  and  the  tax  sale  upon  it.  Langley  v. 
Chapin,  134  Mass.  82;  Board  of  Regents  v.  Linscott,  30  Kan.  240;  S.  C.  1 
Pac.  Rep.  81;  Rohbins  v.  Barron,  32  Mich.  36;  2  Desty,  Tax'n,  966;  Bhickw. 
Tax  Titles,  544,  and  note;  Anderson  v.  Ryder,  46  Cal.  136;  8ayles  v.  Davis, 
22  Wis.  217;  Irwin  v.  Trego,  22  Pa.  St.  368. 

As  applied  to  this  case,  the  rule  logically  leads  to  the  conclusion  that,  no  re- 
demption having  been  made  within  the  time  allowed  by  law,  the  title  of  the 
state  under  the  sale  of  1880  became  absolute  as  against  any  Hen  for  taxes  as- 
sessed prior  to  1879;  and  that,  the  plaintiff  having  duly  acquired  the  staters 
title,  holds  the  land  free  from  any  such  lien,  and  unaffected  by  any  sale  made 
to  enforce  the  same.  It  was  not  the  design  or  effect  of  the  law  of  1881  to 
disturb  or  interfere  with  the  usual  and  regular  order  of  precedence  among  tax 
liens,  but  to  bring  on  a  sale  for  delinquent  taxes  assessed  prior  to  1879,  before 
a  sale  for  those  of  any  subsequent  year  should  ripen  into  an  absolute  title  by 
the  expiration  of  the  time  of  redemption,  so  that  parties  purchasing  at  such 
sale  of  1881  might,  by  redeeming  from  any  sales  for  taxes  of  1879  or  1880,  get 
the  benefit  of  their  purchases.  This  sale  of  1881,  though  occurring  aftei*  the 
sale  for  the  delinquent  taxes  of  1879,  did  not  displace  the  priority  of  their  lien. 

But  the  defendant  contends  that  the  inclusion  of  the  tax  of  1879  in  the  judg- 
ment upon  which  the  sale  of  1881  was  made,  operated  to  extinguish  or  dis- 
charge the  lien  for  the  tax  of  1879,  on  account  of  which  the  land  had  been 
bid  in  and  was  held  by'the  state.  The  answer  to  this  is  that  the  tax  of  1879 
was  thus  included  without  any  authority  of  law,  and  that,  therefore,  its  in- 
clusion did  not  bind  or  estop  the  state.  As  held  in  Kipp  v.  Daioson,  31 
Minn.  373,  S.  C.  17  N.  W.  Rep,  961,  and  18  N.  W.  Hep.  96,  the  effect  of  thus 
wrongfully  including  it  was  the  same  as  if  there  had  been  an  error  in  com- 
puting the  amount  of  the  taxes  proper  to  be  included  in  the  list  and  judgment. 
And,  as  further  remarked  in  that  case,  the  land-owner's  remedy  was  "to  inter- 
fere by  way  of  answer  or  objection,  as  provided  by  Gen.  St.  1878,  c.  11,  §  75." 

It  is  also  to  be  observed  that  at  the  sale  of  1881  the  lands  were  by  law  per- 
mitted to  be  bid  in  (as  they  in  fact  were  in  this  instance)  for  less  than  the  full 
amount  of  the  taxes,  interest,  and  costs  on  account  of  which  they  were  sold. 

From  all  these  considerations  it  would  seem  to  follow  that  the  judgment 
and  sale  in  this  case,  under  the  law  of  1881,  were  not  intended  to  and  did  not 
merge,  cut  out,  or  discharge  the  judgment  and  sale  for  the  delinquent  taxes 
of  1879,  or  any  subsequent  year.    Judgment  affirmed. 


Osborne  and  others  v.  Baker. 

Filed  December  1,  1885. 

Statute  of  Frauds — Guaranty  of  Note — Consideration. 

Held^  upon  the  rule  of  stare  decisis,  that  the  words  "  for  value  received  "  are  a  suf- 
ficient expression  of  the  consideration,  within  the  statute  of  frauds.    Gen.  St.  c  41, 

Appeal  from  an  order  of  the  district  court.  Yellow  Medicine  county. 

(?.  D.  Emery y  for  appellant,  D.  M.  Osborne  &  Co.  John  W.  Arctander,  for 
respondent,  William  P.  Baker. 

Mitchell,  J.  This  action  was  brought  upon  defendant's  guaranty  of  pay- 
ment of  certain  promissory  notes  executed  to  plaintiffs  by  one  Gunderson. 
The  guaranty  which  was  indorsed  on  each  of  the  notes  was  as  follows:  ''For 
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-valtie  received,  I  hereby  guaranty  the  payment  of  the  within  note  at  maturity, " 
— and  was  signed  by  defendant. 

The  evidence  offered  on  the  trial,  if  admitted,  would  have  tended  to  prove 
that  this  Was  an  original  and  not  a  collateral  undertaking,  and  hence  not 
within  the  statute  of  frauds.  It  showed  that  the  guaranty  was  executed  in* 
pursuance  of  a  previous  written  agi'eeraent  between  the  parties,  by  which 
defendant,  as  plaintiff's  agent,  was,  for  a  certain  commission,  to  sell  their 
machinery  and  guaranty  its  payment  of  all  notes  taken  by  him  on  sales;  in 
substance,  a  del  credere  agency.  Such  a  guaranty  is  an  original  one  entered 
into  in  performance  of  the  guarantor's  own  responsibility,  and  in  no  sense  a 
special  promise  to  pay  the  debt  of  another,  within  the  meaning  of  the  statute 
of  frauds.  Nichols  v.  Allen,  22  Minn.  283 ;  Sheldon  v.  Butler,  24  Minn.  513 ; 
Wilson  V.  Hentges,  29  Minn.  103;  S.  C.  12  N".  W.  Rep.  151;  Wolff  \,  Koppel, 
5  Hill,  458;  Couturier  v,  Hastie,  8  Exch.  66.  The  court,  however,  excluded 
the  evidence  upon  the  ground,  as  we  understand  the  record,  that  it  was  not 
admissible  under  the  pleadings;  that  the  guaranty  pleaded  was  a  special  prom- 
ise to  answer  for  the  debt  of  another;  and  that  the  words  "  for  value  re- 
ceived," did  not  express  the  consideration,  as  required  by  the  statute  of  frauds. 
Oen.  St.  1878,  c.  41,  §  6. 

The  conclusion  we  have  reached  on  this  latter  question  renders  it  unneces- 
sary for  us  to  decide  whether  the  court  erred  in  excluding  the  evidence.  The 
statute  provides  that  no  action  shall  be  maintained  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  doings  of  another,  unless  such  agreement, 
or  some  note  or  memorandum  thereof,  expressing  the  consideration,  is  in 
writing  and  subscribed  by  the  party  charged  therewith.  If  this  was  a  new 
question,  we  have  not  much  doubt  but  that  we  would  hold  with  respondent 
that  the  words  "for  value  received,"  which  acknowledge  the  receipt  of  a 
consideration,  do  not  express  the  consideration.  But  we  think  that,  under 
the  authorities,  the  question  is  foreclosed,  and  is  really  no  longer  an  open 
one.  So  far  as  the  question  has  ever  been  passed  upon  by  the  courts  of  this 
■country,  it  has  been  invariably  held,  so  far  as  we  can  ascertain,  that  the 
words  "for  value  received"  sufficiently  express  the  consideration  to  amount 
to  a  compliance  with  the  requirements  of  the  statute.  This  seems  to  be  so 
both  in  those  state  whose  statutes,  like  ours,  expressly  requires  the  consider- 
ation to  be  expressed,  and  in  those  who  have  adopted  the  English  statute,  and 
whose  courts  follow  the  doctrine  of  Wain  v.  Warlters,  5  East,  10.  That  this 
is  the  law  in  New  York,  the  leading  commercial  state  of  the  Union,  would 
now^  seem  settled  beyond  doubt,  although  the  decisions  of  the  courts  of  that 
Btate  upon  the  question  are  undoubtedly  subject  to  many  of  the  criticisms 
we  made  by  the  counsel.  See  Miller  v.  Cook,  23  X.  Y.  495,  and  cases  cited. 
The  same  is  the  rule  in  Wisconsin,  our  next  neighbor,  and  with  whom  we  have 
the  most  intimate  business  relations.  Day  \,  Elmore,  4  Wis.  190;  followed 
in  Cheney  v.  Cook,  7  Wis.  413,  and  Bahlman,  v.  Hammel,  45  Wis.  466.  This 
is  also  the  law  in  Maryland.  Edelen  y.Goiigh,  5  Gill .  108.  Also,  it  would  seem, 
in  Delaware.  Brooks  v.  Morgan,  1  Ilarr.  123.  Also  in  South  Carolina,  (Mc- 
Morris  v.  Herndon,  2  Bailey,  56,  and  Caldwell  v.  McKain,  2  Nott  &  McC. 
555;)  although  subsequently,  in  that  state,  it  was  held  that  the  consideration 
need  not  be  express^  at  all;  repudiating  the  doctrine  of  Wain  v.  Warlters. 
The  same  thing  has,  we  think,  in  effect  been  held  in  Vermont,  (Lapham  v. 
Barrett,  1  Vt.  247 ;)  and  in  Maine.  Whitney  v.  Stearns,  16  Me.  394.  It  is  true 
that  in  neither  of  the  last  two  cases  does  it  clearly  appear  that  the  question 
of  the  statute  of  frauds  was  distinctly  raised,  but  it  must  have  been  in  the 
minds  of  the  courts;  for  in  both  cases  the  promise  was  within  the  statute,  and 
the  words  "for  value  received"  were  held  sufficient.  We  have  found  no 
case,  and  have  been  referred  to  none,  which  holds  to  the  contrary. 

The  text  writers  also  generally  state  the  law  to  be  that  the  words  "for 
value  received"  sufficiently  express  the  consideration.    3  Pars.  Cont.  17, 
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Browne,  St.  Frauds,  §  408a;  1  Reed,  St.  Frauds,  §  70;  Daniels,  Neg.  Inst.  § 
1767;  Baylies,  Sur.  87. 

The  result  of  all  this  is,  we  are  satisfied  that  it  has  become  the  general  un- 
derstanding that  this  is  a  sufficient  compliance  with  the  statute,  and  that  the 
business  engagements  of  the  country  are  commonly  made  with  that  under- 
standing. Under  these  circumstances  we  do  not  feel  at  liberty  to  adopt  a  dif- 
ferent rule.  As  was  said  in  Day  v.  Elmore,  supra,  the  mischief  of  attempt- 
ing to  do  so  would  be  much  greater  than  that  of  a  quiet  acquiescence  in  the 
one  already  established,  as  the  latter  may  answer  a  liberal  construction  of  the 
statute.  If  this  rule  would  result  in  nullifying  the  statute,  as  is  claimed  hj 
appellant,  we  would  not  feel  prepared  to  follow  it,  although  so  generally 
adopted  in  other  sUites.  But  we  are  satisfied,  not  only  that  the  rule  does  not 
work  any  mischief,  but  also  that  it  is  an  eminently  convenient  one.  The  ob- 
jet^t  of  the  statute  of  frauds,  as  its  name  indicates,  was  to  prevent  men  from 
being,  through  fraud  or  perjury,  held  liable  for  engagements  which  they 
never  made.  To  prevent  this  wrong  it  was  eminently  proper  that  their 
promises  or  agreements  (using  the  latter  word  in  its  popular  sense)  should  be 
put  into  the  durable  form  of  a  writing,  and  not  left  to  the  uncertainty  of 
verbal  testimony.  But,  notwithstanding  all  that  has  been  said  in  Saunders 
V.  Wakefield,  4  Barn.  &  Aid.  595,  and  in  other  cases,  it  has  never  seemed  to  u» 
that  there  was  any  necessity,  in  order  to  prevent  the  mischief  aimed  at,  for 
requiring  all  the  motives  and  considerations  which  induced  the  party  to  make 
the  promise,  to  be  reduced  to  writing.  See  Packard  v.  Richardson,  17  Mass. 
124.  If  the  promise  or  undertaking  is  reduced  to  writing,  we  confess  we  can 
see  no  reason  why  the  existence  or  non-existence  of  a  consideration  for  it 
might  not  be  left  to  be  proved  by  parol,  as  in  the  case  of  any  other  contract. 
If  theVe  is  any  reason  for  expressing  the  consideration  at  all,  the  true  one 
ought  to  be  expressed;  and  yet  it  has  been  held  that  the  expression  of  a  nom- 
inal or  false  one  is  sufficient.  See  Childs  v.  Bamum,  11  Barb.  14,  and 
Happe  V.  Stout,  2  Cal.  460. 

It  is  the  law  that  a  se^il  is  a  sufficient  substitute  for  the  expression  of  the 
consideration.  1  Reed,  St.  Frauds,  §  431.  But  while  a  seal  imports  a  con- 
sideration, yet  it  no  more  expresses  the  consideration  than  do  the  words 
"for  value  received."  The  fact  is  that  the  expression  of  the  consideration  is 
so  unnecessary,  in  order  to  prevent  the  mischief  aimed  at,  and  frequently  so 
inconvenient,  that  the  courts  have  always  been  inclined  to  give  this  provision 
of  the  statute  a  very  liberal  construction,  which  sometimes,  as  in  the  in- 
stances cited,  reduces  it  to  a  mere  formality.  As  is  well  known,  the  rule  was 
for  the  first  time  announced,  or  even  suggested,  in  England  in  Warn  v.  Warl- 
ters,  5  East,  10,  over  100  years  after  the  statute  was  enacted,  and  was  mainly 
based  upon  the  assumption  that  the  word  "agreement"  was  used  in  its  strict 
legal  and  not  in  its  popular  sense,  which  was  argued  from  the  well-known  ac- 
curacy of  Sir  Mathew  Hale,  who  was  supposed  (probably  mistakenly^  to  have 
drawn  the  statute.  And  while  some  of  the  states,  like  our  own,  have,  in 
adopting  the  statute,  expressed  in  words  what  had  become  its  settled  con- 
struction in  England,  yet  the  rule  was  never  satisfactory',  having  been  repu- 
diated in  many  of  the  states,  and  finally  changed  by  statute  in  England  it- 
self in  1856.    19  &  20  Vict.  c.  97,  §  3. 

While  these  considerations  furnish  no  reason  for  disregarding  the  require- 
ments of  the  statute,  yet  they  are  not  without  some  weight  in  determining 
whether  we  should  follow  the  liberal  construction  which  has  generally  ob- 
tained elsewhere.  There  is  nothing  in  Wilson  S,  M.  Co,  v.  Schnell,  20  Minn. 
45,  (Gil.  33,)  which  commits  the  court  to  any  other  rule.  In  that  case  we 
simply  held,  what  is  everywhere  held,  that  it  is  not  necessary  that  the  con- 
sideration should  be  stated  in  express  terms,  but  that  it  is  enough  if  it  may 
be  spelled  out  or  inferred  from  the  memorandum. 

Order  denying  a  new  trial  reversed. 
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SUPREME  COURT  OF  NEBRASKA. 


Chaplin  v,  Lee. 
Filed  November  26,  1886. 

1.  Slander — Embezzlement  by  Tbeasubeb — Refusal  to  Pay  Warrant. 

In  an  action  for  slander,  on  a  charge  of  larceny  and  embezzlement  as  treasurer  of 
a  school-district,  where  the  testimony  is  conflicting  as  to  the  funds  in  the  hands  of 
the  treasurer,  it  is  not  error  to  refuse  to  give  an  instruction  that  if  the  treasurer  has 
"refused  to  pay  anj'  draft,  order,  or  warrant  drawn  upon  him  by  the  proper  officer 
or  officers,  this' would  constitute  embezzlement." 

2.  Embezzlement — ^Adverse  Use  by  Embezzles. 

To  constitute  embezzlement  it  is  essential  that  the  owner  should  be  deprived  of 
the  property  alleged  to  be  embezzled  by  an  adverse  use  or  holding. 

Error  from  Colfax  county. 

C.  J.  Phelps,  for  plaintiff.    J,  S.  Grinnson,  for  defendant. 

Maxwell,  J.  J^ee  was  treasurer  of  school-district  No.  11  of  Colfax  county, 
and,  while  exercising  the  duties  of  that  office,  Chaplin,  in  converaation  with 
divers  persons,  stated  in  substance  that  he  (Lee)  had  been  guilty  of  the  lar- 
ceny and  embezzlement  of  $65  of  the  funds  of  the  district  in  his  hands.  The 
exact  words,  with  proper  innuendoes,  are  set  out  at  length  in  the  petition. 
Chaplin,  in  his  answer,  alleges  "that  he  has  no  recollection  or  belief  of  having, 
Bo  as  set  forth  in  said  petition,  accused  the  said  plaintiff,  but  if  he  did  so  ac- 
cuse the  said  plaintiff,  the  charge  is  true,"  etc.  He  then  proceeds  to  set 
forth  various  acts  of  Lee  which  he  alleges  justify  the  charge.  On  the  trial 
of  the  cause  the  jury  returned  a  verdict  in  favor  of  Lee  for  the  sum  of  $125, 
upon  which  judgment  was  rendered.  The  principal  error  relied  upon  in  this 
court  is  that  the  court  erred  in  refusing  to  give  the  following  instruction: 
*'If  you  find  that  the  plaintiff,  while  acting  as  and  being  treasurer  of  said 
school-district,  refused  to  pay  any  draft,  order,  or  warrant  drawn  upon  him 
by  the  proper  officer  or  officers,  this  would  constitute  embezzlement,  and  your 
verdict  should  be  for  the  defendant.  ** 

The  testimony  is  conflicting  as  to  whether  or  not  there  were  funds  in  Lee's 
hands  for  the  payment  of  all  orders  drawn  upon  him.  He  could  only  be  re- 
quired to  pay  orders  when  there  were  funds  in  his  hands  for  that  purpose; 
but  the  instruction  asked  ignored  the  question  of  the  sufficiency  of  funds,  and 
sought  to  make  the  mere  refusal  to  pay  an  order  or  draft  evidence  of  em- 
bezzlement. Such  is  not  the  law,  and  the  instruction  was  properly  refused. 
In  Pollard  v.  Lyon,  91  U.  S.  225,  Mr.  Justice  Clifford  classified  words 
which  are  actionable  as  follows :  "  (1)  Words  falsely  spoken  of  a  person  which 
impute  to  the  party  the  commission  of  some  criminal  offense,  involving 
moral  turpitude,  for  which  the  party,  if  the  charge  is  true,  may  be  indicted 
and  punished.  (2)  Words  falsely  spoken  of  a  person  which  impute  that  the 
party  is  infected  with  some  contagious  disease,  where  if  the  charge  is  true  it 
would  exclude  the  party  from  society.  (3)  Defamatoiy  words  falsely  spoken 
of  a  person  which  impute  to  the  party  unfitness  to  perform  the  duties  of  an 
office  or  employment  of  profit,  or  the  want  of  integrity  in  the  discharge  of  the 
duties  of  such  office  or  employment.  (4)  Defamatory  words  falsely  spoken 
of  a  party  which  prejudice  such  party  in  his  profession  or  trade.  (5)  Defania- 
toi-y  words  falsely  spoken  of  a  person,  which,  though  not  in  themselves  action- 
able, occasion  the  party  special  damage."  The^rst,  second,  third,  and  fourth 
of  these  classes  are  actionable  ^er  ^6,  and  the  fifth  when  special  damages  are 
sustained. 

The  above  classification  is  adopted  by  Judge  Cooley  in  his  work  on  Torts, 
p.  196  et  seq,,  and  may  be  regarded  as  correct.  The  general  rule  is  that 
v.25N.w.,no.7 — 39 
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words  charging  another  with  crime  involving  moral  turpitude,  punishable  by 
law,  are  actionable  per  8e,  Banger  v.  Goodrich,  17  Wis.  78;  Filber  v.  D(tur 
termann,  26  Wis.  518;  Miller  v.  Parish,  8  Pick.  384;  McCuen  v.  Ludlum,  17 
N.  J.  12;  ffoag  v.  Hatch,  23  Conn.  585.  To  falsely  charge  a  party  with  em- 
bezzlement or  larceny  is  actionable  per  se,  and  injury  will  be  presumed;  and 
the  defendant,  in  justification,  must  establish  the  truth  of  the  charge.  Seely 
V.  Blair,  Wright,  683;  Hicks  v.  Rising,  24  111.  566;  Ellis  v.  Buzzell,  60  Me. 
209;  Merk  v.  Gelzhaeuser,  50  Gal.  631.  Embezzlement  is  defined  as  the  act 
of  fraudulently  appropriating  to  one's  own  use  what  is  intrusted  to  the  par- 
ty's care  and  management.  Webst.  Diet.  439.  It  differs  from  larceny  in 
this:  that  the  latter  is  the  felonious  taking  and  carrying  away  the  personal 
goods  of  another  with  the  intent  to  deprive  the  owner  permanently  of  his 
property  therein.  Thompson  v.  People,  4  Keb.  528;  2  Broom  &  H.  Ck>mm. 
(Amer.  Ed.)  513;  State  v.  Qresser,  19  Mo.  247;  Phelps  v.  People,  55  111.  334; 
4  Bl.  Comm.  230,  235.  But  embezzlement  is  the  wrongful  appropriation  of 
what  is  already  in  the  wrong-doer's  possession.  To  constitute  the  crime, 
the  owner  must  be  deprived  of  the  property  by  an  adverse  use  or  hold- 
ing. At  the  most,  the  refusal  to  pay  a  warrant  or  order  would  only  be  evi- 
dence tending  to  show  embezzlement.  The  quastion  was  very  fully  consid- 
ered in  a  late  case  by  the  supreme  court  of  Massachusetts  in  Com.  v.  Bste,  2 
N.  E.  Bep.  769.  In  some  respects  the  charge  in  that  case  was  similar  to  the 
slanderous  words  spoken  in  this.  It  is  said:  "Embezzlement  retains  so  much 
of  the  character  of  larceny  that  it  is  essential  to  the  commission  of  the  crime 
that  the  owner  should  be  deprived  of  the  property  embezzled  by  an  adverse 
holding  or  use.  l^o  doubt  questions  may  arise  as  to  what  is  a  sufficient  dep- 
rivation or  adverse  holding,  as  is  shown  in  Com,  v.  Mason,  105  Mass.  163, 
and  cases  cited.  See,  also,  Rex  v.  Hall,  Buss.  &  B.  Or.  Gas.  463,  464;  Reg- 
nice  V.  Richards,  1  Gockb.  &  B.  532.  But  the  principle  remains.  And  when 
property  is  held  at  every  moment  as  and  for  the  m^ister's  property,  fraud  as 
to  the  source  from  which  it  comes,  or  fraudulent  intent  as  to  something  else, 
is  not  a  sufficient  substitute  for  the  missing  element.  To  this  extent  we  en- 
tirely agree  with  the  English  cases  of  Regina  v.  Poole,  Dears.  &  B.  Gr.  Gas. 
345;  Regina  v.  Holloway,  2  Gockb.  &  B.  942,  and  1  Denison,  Gr.  Gas.  370;  Rex 
V.  Wehh,  1  Moody,  431." 

This,  we  think,  is  a  correct  statement  of  the  law.  The  owner  must  be  de- 
prived of  the  use  of  the  property  claimed  to  be  embezzled  by  an  adverse  use 
or  holding.  This  element  is  entirely  disregarded  in  the  instruction  asked. 
The  law  presumes  every  person  to  be  free  from  crime,  and  this  presumption 
continues  as  evidence  in  his  favor  until  overcome  by  proof  of  guilt.  The  law 
also  protects,  as  far  as  possible,  the  good  name  of  every  one,  and  places  its  seal 
of  condemnation  upon  any  person  who,  by  false  and  slanderous  words,  seeks 
to  injure  another. 

The  verdict  in  this  case  is  fully  supported  by  the  evidence,  and  there  is  no 
error  in  refusing  the  instruction  asked.    The  judgment  is  therefore  affirmed. 


State  ex  rel,  Metcalf  v.  Beynolds. 

Filed  November  25.  1885. 

1.  Liquors— License— Remonbtbance—Hkabinq. 

Tlie  provisions  of  section  3  of  chapter  50  of  the  Compiled  Statutes,  by  which  it  is 
provided  that,  upon  an  obiection,  protest,  or  remonstrance  being  filed  against  the  is- 
suance of  a  license  to  sell  intoxicating  liquors,  the  county  board  or  city  council 
shall  appoint  a  day  for  hearing  the  case,  is  mandatory,  and  the  board  or  coimcil 
have  no  authority  to  proceed  immediately  to  the  investigation  of  the  matters  al- 
leged in  the  remonstrance,  and  a  mandamtis  will  issue  to  compel  the  proper  action 
of  the  board  or  council. 
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2.  Same— Failure  to  Object  to  Investigation  by  Council. 

The  fact  tliat  a  representative  of  the  remonstrants  was  present,  and  made  no  ob- 
jection to  the  matter  boiiig  investigated  by  the  council,  would  notconfer  tberight 
upon  such  council  to  issue  the  license  witliout  appointing  a  time  for  the  hearing. 
Neither  would  the  board  or  council  liavethe  riglit  to  appoint  the  then  present  time 
for  such  hearing.  The  purpose  of  tlie  law  is  that  a  future  time  must  be  appointed, 
in  order  tliut  all  persons  interested  may  be  present  with  their  witnesses. 

3.  Same— Mandamus  fob. 

Ui>on  an  application  for  a  mandamus  to  compel  theappointmentof  a  time  for  the 
hearing  of  a  remonstrance,  it  is  no  defense  to  allege,  nor  will  this  court  inquire  as 
to,  the  falsity  of  the  facts  alleged  in  the  remonstrance.    It  is  sutHcient  if  one  is  filed. 

MaJidamics, 

H.  C\  <&  A.  M.  Bittcnbendei',  for  relator.     D.  C,  McKillip^  for  respondent. 

Reese,  J.  On  the  first  day  of  the  present  term  of  this  court  an  application 
for  a  writ  of  mandamus  yr?^  made,  and,  upon  hearing  the  same,  a  peremptory 
writ  was  granted.  On  that  day  court  adjourned  until  the  eleventh  of  Au- 
gust, in  accordance  with  an  order  at  that  time  made,  and  of  which  notice 
luid  been  previously  given  by  the  clerk  of  the  court.  After  the  issuance  and 
service  of  the  writ  the  respondents  appeared  and  moved  to  vacate  it,  and  for 
leave  to  answer  to  the  merits,  alleging  as  ground  therefor  that  they  had  been 
misled  by  the  adjournment  of  the  court,  having  been  led  to  believe  that  no 
business  would  be  transacted  until  the  eleventh  of  August.  The  motion  con- 
tains other  grounds,  which  we  will  notice  in  their  order.  The  application  for 
the  writ  alleged  in  substance  that  the  respondents  were  the  mayor  and  city 
council  of  the  city  of  Seward;  that  prior  to  the  twenty-third  day  of  April, 
1885,  one  Frederick  Bick  filed  in  the  office  of  the  city  clerk  of  Seward  his  pe- 
tition for  a  license  to  sell  intoxicating  liquors,  due  notice  of  which  was  given; 
and  that  on  the  date  above  named,  and  during  a  session  of  the  city  council, 
the  relator,  with  others,  filed  with  them  a  remonstrance  in  writing,  objecting 
to  and  resisting  the  granting  of  the  license;  that  the  respondents,  instead  of 
appointing  a  day  for  the  hearing  of  said  cause,  as  required  by  section  3,c.  50, 
Comp.  St.,  proceeded  at  once  and  on  that  day  and  at  that  session  to  grant  the 
license,  which  was  then  done.  A  mandamus  was  prayed  to  compel  a  com- 
pliance with  the  law. 

The  answer  alleges  that  the  city  council  did  appoint  a  day  for  hearing  the 
questions  presented  by  the  remonstrance,  and  that  the  day  so  appointed  was 
the  same  day,  to- wit,  the  twenty-third  of  April,  at  the  meeting  of  the  coun- 
cil then  in  session,  and  that  the  remonstrance  was  fully  heard  at  that  time, 
and  the  objections  found  to  be  without  merit;  and  it  is  sought  to  be  shown, 
by  affidavits  on  file,  that  the  attorney  for  remonstrants  was  satisfied  with  the 
investigation,  and  made  no  further  objections  to  the  granting  of  the  license. 
The  record  of  the  proceedings  of  the  council  is  as  follows: 

"Petition  and  bond  of  Frederick  Bick  to  sell  malt,  spirituous,  and  vinous 
liquors  in  the  First  ward  was  accepted  and  license  ordered  by  the  following 
vote:  Yeas — Sanders,  Mulfinger,  and  Merriam.     Nays — Welch. 

"Messrs.  Beaver,  Ohapin,  Metcalf,  and  Hays  remonstrated  against  issuing 
F.  Bick  license.     Remonstrance  overruled,  and  license  granted." 

While  it  is,  perhaps,  true  that  the  record  of  the  council  would  be  the  only 
proper  evidence  of  what  was  done,  so  far  as  the  facts  should  properly  appear 
of  record,  and  that  the  record  does  not  show  the  appointment  of  a  time  at 
which  the  remonstrance  should  be  heard,  yet  we  think  the  facts  claimed, 
even  if  shown  by  the  record,  would  be  no  defense  to  this  proceeding.  The 
section  of  the  law  above  referred  to  is  as  follows:  "If  there  be  any  objection, 
protest,  or  remonstrance  filed  in  the  office  where  the  application  is  made 
against  the  issuance  of  said  license,  the  county  board  (city  council)  shall  ap- 
point a  day  for  hearing  of  said  case,  and  if  it  shall  be  satisfactorily  proven 
that  the  applicant  for  license  has  been  guilty  of  the  violation  of  any  of  the 
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provisions  of  this  act  within  the  space  of  one  year,  or  if  any  former  license 
shall  have  been  revoked  for  any  misdemeanor  against  the  laws  of  this  state* 
then  the  board  shall  refuse  to  issue  such  license." 

It  will  be  seen  that  if  there  be  any  ** objection,  protest,  or  remonstrance'* 
the  board  or  council  **  shall  appoint  a  day  for  hearing  of  said  cause."  This 
language  is  imperative  and  mandatory.  No  further  action  towards  granting 
the  license  can  be  taken;  the  power  of  the  council  to  proceed  further,  except 
to  appoint  a  day  for  hearing,  is  suspended.  They  have  but  one  duty  to  per- 
form, and  that  is  to  "appoint  a  day  for  hearing."  They  could  no  more  le- 
gally ascertain  the  truth  or  falsity  of  the  allegations  of  the  objection,  protest, 
or  remonstrance  than  if  they  were  formally  adjourned,  and  each  man  went 
upon  the  street  as  a  committee  of  one,  by  his  own  appointment,  and  made 
inquiry  therein.  They  must  sit  as  a  board  upon  the  day  fixed,  for  the  pur- 
pose of  deciding  upon  the  merits  of  the  allegations  of  the  remonstrance.  The 
spirit  and  purpose  of  this  section  of  the  law  is  that  a  time  shall  be  appointed 
for  the  hearing,  of  which  the  parties  may  take  notice,  and  at  which  they  may 
appear  with  their  witnesses.  Guided  by  its  provisions,  no  one  would  think 
of  appearing  before  the  council  with  witnesses,  taking  the  chance  of  being 
crowded  out  by  other  business,  and  compelled  to  pay  the  cost  of  their  attend- 
ance, but  rather  would  he  appear  at  the  time  to  be  appointed,  when  the  busi- 
ness before  the  council  would  be  the  hearing  of  that  particular  c^ise.  The 
law  and  reason  both  clearly  contemplate  the  appointment  of  a  day  other  than 
the  one  on  which  the  remonstrance  is  presented. 

The  answer  further  alleges  that  the  allegations  of  the  remonstrance  are  and 
were  wholly  untrue,  and  that  this  fact  was  clearly  shown  and  proven  on  the 
twenty-third  of  April,  at  the  time  the  remonstrance  was  filed.  This  may  all  be 
true,  and  yet,  there  being  no  authority  or  power  lodged  in  the  council  to  so 
hear  or  decide  at  that  time,  it  could  constitute  no  defense  to  the  writ.  The 
question  is  as  to  what  was  the  duty  of  the  council  at  the  time,  and  not  what 
were  the  merits  of  the  remonstrance.  The  affidavits  and  proofs  tend  to  show 
that  the  attorney  or  representative  of  the  remonstrants  was  present  at  the 
time  the  final  action  was  taken  and  made  no  objection  to  it.  This,  in  our 
view,  could  not  change  the  matter.  The  law  prescribed  the  duty  of  the  coun- 
cil. The  mere  fact  that  no  objection  was  made  could  not  relieve  them  of  that 
duty.  The  proceeding  was  statutory,  and  the  statute  should  be  complied 
with.  It  follows  that  the  writ  was  properly  issued  in  the  first  instance,  and 
that  the  motion  to  vacate  the  same  must  be  overruled;  which  is  done. 


HousEi*  V.  Thrall. 

Filed  November  25,  1885. 

1.  Factor — Negligencb. 

A  factor  or  coiiunission  merchant,  while  not  a  guarantor  of  the  responsibility  of 
the  persons  with  whom  he  deals,  is  held  to  the  same  degree  of  care  and  diligence 
which  a  reasonably  prudent  man  would  exercise  in  the  management  of  his  own 
affairs. 

2.  Same — Loss  by  Subaoent. 

Where  a  commission  merchant  in  Omaha,  doing  business  in  San  Francisco,  caused 
commission  goods  to  be  consigned  to  another  person  in  San  Francisco,  that  person 
being  one  whom  the  consignor  had  stated  to  aim  he  (the  consignor)  would  have 
no  dealings  with,  such  commission  merchant  could  not  release  himself  from  liabil* 
ity  resulting  from  the  loss  of  the  consigned  property  on  the  ground  that  the  person 
to  whom  the  goods  were,  shipped  was  a  subagent  for  whose  acts  he  could  not  be 
held  responsible.  And  the  fact  that  the  goods  were  consigned  to  the  objectionable 
person  by  tlie  consignor  would  not  change  the  application  of  this  rule ;  it  being 
shown  that  tlie  commission  merchant  wasmirchasing  other  goods  of  the  consignor 
at  the  same  time,  and  causing  them  to  be  shipped  to  such  person  in  the  same  way. 

Error  from  Douglas  county. 

Digitized  by  VjOOQ IC 


Neb.]  HOUSEL  V.  THRALL.  613 

J.  L.  Webster f  for  plaintiff.    George  W.  Doane,  for  defendant. 

Keese,  J.  This  action  was  instituted  in  the  district  court  of  Douglas 
county.  The  petition  alleges  substantially  that  plaintiff  below,  defendant  in 
error  here,  employed  defendant  below,  plaintiff  in  error  in  this  court,  who 
was  a  forwarding  and  commission  merchant  in  Omaha,  to  forward  to  the 
city  of  San  Francisco,  in  the  state  of  California,  and  sell,  on  commission,  at 
the  highest  market  price,  for  cash,  a  certain  quantity  of  lard  of  the  value  of 
$694.72,  and  that  plaintiff  in  error  received  the  lard  and  undertook  to  for- 
ward and  sell  it  in  the  manner  agreed  upon,  and,  in  consideration  of  the  com- 
mission agreed  to  be  paid,  to  exercise  due  care  and  diligence  in  the  disposi- 
tion of  the  lard,  but  that  he  did  not  use  due  diligence  in  that  behalf,  neglected 
to  sell  the  lard  in  San  Francisco,  but,  without  the  consent  of  defendant  in 
error,  shipped  it  to  Nevada,  and  that  he  has  failed  to  account  for  the  same. 
The  answer  denies  the  employment,  the  agreement,  receipt  of  the  lard,  or 
that  he  shipped  it  to  Nevada.  Alleges  that  he  had  nothing  to  do  with  the 
matter,  and  hence  was  guilty  of  no  negligence.  It  is  also  averred  that,  at 
the  time  the  lard  arrived  in  San  Francisco,  it  had  no  market  value  and  was 
entirely  worthless.  The  reply  is  a  general  denial  of  the  allegations  of  the 
answer.  The  cause  was  tried  to  a  jury,  who  returned  a  verdict  for  defend- 
ants in  error.  Upon  the  motion  of  plaintiff  in  error  for  a  new  trial  being 
overruled,  and  a  judgment  being  entered  upon  the  verdict,  plaintiff  in  error 
brings  the  cause  into  this  court  for  review  by  proceedings  in  error.  By 
reference  to  the  issues  joined  by  the  pleadings,  as  well  as  to  the  testimony 
introduced  on  the  trial,  it  may  be  seen  that  defendants  in  error  based  their 
right  to  recover  upon  the  allegation  that  they  employed  plaintiff  in  error 
personally  to  handle  the  property,  and  that  tliey  had  no  dealings  with  any 
other  person  in  that  behalf.  This  being  denied  by  the  answer,  as  well  as  by 
the  testimony  introiiuced  by  plaintiff  in  error,  the  question  of  fact  thus 
presented  was  one  for  the  jury  to  decide,  under  proper  rulings  and  instruc- 
tions of  the  court. 

The  errors  assigned  will  be  examined  in  the  order  in  which  they  are  pre- 
sented by  the  brief  of  plaintiff  in  error. 

It  is  insisted  that  certain  instructions  to  the  jury,  as  set  out  by  the  petition 
m  error,  were  not  applicable  to  the  case  as  made  by  the  testimony;  that  they 
had  a  tendency  to  mislead  the  jury,  and  for  those  reasons  were  improperly 
given.  These  instructions  are  as  follows:  "You  are  instructed  that  the  law 
holds  a  consignee,  in  the  conducting  of  the  business  of  a  consignor,  to  the 
same  degree  of  care  and  diligence  which  a  prudent  man  would  exercise  in  the 
management  of  his  own  business."  "You  are  instructed  that  a  factor  or 
commission  man,  while  he  cannot  be  held  as  a  guarantor  of  the  responsibility  of 
the  persons  to  whom  he  sells  in  the  ordinary  course  of  business,  and  in  accord- 
ance with  the  usages  of  the  market  where  the  sale  takes  place,  must  neverthe- 
less use  all  reasonable  effort,  and  resort  to  all  reasonable  available  sources  of  in- 
formation, to  learn  the  pecuniary  liability  of  the  purcluiser,  and  if  he  does  not 
do  so,  and  any  loss  occurs  by  reason  thereof,  he  will  be  liable  for  sucii  loss." 

It  is  true,  as  claimed  by  plaintiff  in  error,  that  instructions  given  to  a  jury 
must  be  applicable  to  the  case  as  made  by  the  testimony.  But  it  is  contended 
by  defendant  in  error  that  the  instruction  is  applicable  to  the  testimony,  and 
was  properly  given.  The  soundness  of  the  law,  when  applied  to  a  proper 
case,  is  not  questioned.  It  therefore  only  remains  for  us  to  inquire  wiietlier 
or  not  it  was  applicable  to  the  case  at  bar.  By  reference  to  the  issues  in  the 
case,  as  well  as  to  the  testimony,  it  will  appe«ar  that  the  action  was  against 
plaintiff  in  error  as  a  commission  merchant.  The  allegation  is  directly  made 
that  he  undertook  to  use  proper  diligence  in  disposing  of  the  consigned  prop- 
erty, and  that  he  failed  to  comply  with  the  contract  in  that  behalf.  The  tes- 
timony tends  to  show  that,  when  the  matter  was  first  talked  of  between  the 
parties,  plaintiff  in  error  suggested  the  name  of  a  person  in  San  Francisco, 
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with  whom  hb  had  some  business  relations,  as  a  proper  person  to  whom  the 
property  might  be  shipped,  but  that  defendant  in  error  refused  to  deal  or  have 
any  business  relations  with  him,  and  insisted  upon  dealing  alone  with  defend- 
ant in  error,  and  that  this  was  understood  between  the  parties  to  the  contract. 
It  is  shown  that  the  property  was  shipped  to  this  person.  It  is  true  that  plain- 
tiff in  error  denied  having  had  anything  to  do  with  the  transaction,  and  in 
substance  so  testified.  It  is  also  true  that  defendant  in  error  claimed  and  tes- 
tified, in  substance,  that  plaintiff  in  error  was  the  only  person  with  whom  he 
dealt.  Now,  if  we  could  say  that  the  theory  of  plaintiff  in  error  was  the  cor- 
rect one,  then  we  could  also  say  that  the  court  erred  in  giving  the  instruction. 
But  if  the  defendant's  theory  was  the  correct  one,  then  the  instruction  was 
proper.  This  question  of  fact  had  to  be  left  to  the  jury,  and  in  doing  so  it  was 
necessary  to  so  instruct  as  to  state  the  law  cori*ectly  applicable  to  the  issue 
thus  presented.     Seveiance  v.  Melick,  15  Neb.  614;  S.  C.  19  N.  W.  Rep.  596, 

Plaintiff  in  error  requested  the  court  to  give  the  following  instructions, 
which  were  refused:  **If  the  testimony  satisfies  the  jury  that  Hoasel  was* 
doing  business  in  Omaha,  and  that  the  lard  in  controversy  was  shipped  to  San 
Francisco,  and  was  to  be  sold  in  San  Francisco,  and  if  the  plaintiffs  knew 
that  Housel  was  not  personally  doing  business  in  San  Francisco,  and  that  the 
nature  of  the  business  was  such  that  it  would  be  necessary  for  Housel  to  em- 
ploy an  agent  in  San  Francisco  to  sell  the  lard,  then  the  defendant,  Housel, 
was  authorized  to  employ  a  subagent  in  San  Francisco  to  sell  the  lard,  and 
Housel  would  only  be  bound  to  use  ordinary  care  and  diligence  in  the  selec- 
tion of  such  agent,  and  if  any  loss  arose  through  the  carelessness  or  fault  of 
such  agent,  then  the  defendant  would  not  be  liable  in  this  action."  "If  the 
jury  believe  from  the  testimony  that  Housel  authorized  the  shipment  of  the 
lard  on  his  (Housel's)  account,  still  the  plaintiff  cannot  recover  if,  at  the  time, 
he  knew  the  lard  was  to  be  shipped  to  San  Francisco  to  be  sold  by  George  W. 
Forbes,  as  agent,  with  a  knowledge  on  the  part  of  plaintiff  of  who  George 
W.  Forbes  was,  as  well  as  of  his  character  and  standing,  and  made  no  objec- 
tion to  the  shipment  of  the  lard  to  George  W.  Forbes,  to  be  sold  by  him  as 
such  agent.  If  the  plaintiffs  intended  to  hold  the  defendant,  Housel,  for  any 
defalcation  or  misconduct  on  the  part  of  George  W.  Forbes,  and  the  plaintiffs 
were  possessed  of  a  knowledge  of  the  character  and  standing  of  George  W. 
Forbes,  then  it  was  the  business  of  the  plaintiffs  to  notify  the  defendant  not 
to  have  said  Forbes  en^ployed  as  subagent  to  sell  the  lard  in  controversy. " 
"If  the  plaintiffs  were  possessed  of  a  knowledge  of  the  character  and  business 
standing  of  George  W.  Forbes,  and  knew  that  he  was  the  agent  to  sell  the 
lard  in  controversy  in  San  Francisco,  and  the  plaintiffs  themselves  shipped 
the  goods  direct  to  George  W.  Forbes,  at  San  Francisco,  and  in  his  name  as 
consignee,  then  they  cannot  hold  the  defendant  liable  for  the  value  of  the 
goods  in  controversy  on  account  of  any  misconduct  of  the  subagent,  George  W. 
Forbes,  unless  the  testimony  further  satisfies  you  that  the  defendant,  Housel, 
was  also  guilty  of  negligence,  and  that  such  negligence  on  the  part  of  Housel 
contributed  to  the  default  or  misconduct  of  the  said  George  W.  Forbes." 

The  court,  over  the  objection  of  plaintiff  in  error,  gave  the  following  in- 
struction: "If  the  jury  believe  from  the  evidence  that  Forbes  was  the  agent 
of  Housel,  and  not  plaintiffs,  to  dispose  of  the  lard  in  San  Francisco,  on  com- 
mission, and  that  Forbes,  as  said  agent,  did  not  use  due  and  ordinary  dili- 
gence in  disposing  of  the  lard,  and  by  reason  thereof  a  loss  accrued  to  the 
plaintiffs,  the  defendant  is  liable  for  such  loss,  and  the  plaintiffs  are  entitled 
to  recover  their  damages  sustained  by  reason  thereof." 

It  will  be  seen  that  by  the  refusal  of  the  court  to  give  the  instructions 
prayed  for  by  plaintiff  in  error,  and  the  giving  of  the  one  last  above  quoted, 
the  question  of  the  subagency  of  Forbes  as  a  defense  was  virtually  withdrawn 
from  the  jury.  It  may  be  true  that,  in  a  proper  case^  the  doctrine  contended 
for  by  plaintiff  in  error  is  the  law,  and  that  the  instructions  refused  should 
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have  been  given.  But  whether  it  had  any  proper  application  to  the  case  at 
bar  is  another  and  more  difficult  question.  This  difficulty  arises  out  of  the 
testimony  in  the  case.  It  is  insisted  by  defendants  in  error,  all  through  the 
record,  that  they  at  all  times  informed  plaintiff  in  error  that  they  were  not 
dealing,  and  would  not  deal,  with  Forbes;  that  they  would  have  nothing  to 
do  with  him  in  this  transaction;  and  that  if  they  shipped  the  lard,  it  must 
be  upon  the  credit  of  plaintiff  in  error,  and  that  they  would  look  to  no  one 
else  for  returns;  and,  from  a  lack  of  confidence  in  Forbes,  they  especially  ob- 
jected to  having  any  business  relations,  either  directly  or  indirectly,  with 
him;  and  that  plaintiff  in  error  stated  that  he  had  S2,600  of  Forbes'  money, 
and  that  he  would  be  safe  in  sending  the  lard  to  Forbes  to  be  sold  for  him, 
and  would  do  so.  If  this  is  true,  it  would  seem  that  the  question  of  sub- 
agency,  growing  out  of  Forbes*  employment,  could  have  no  place  in  the  case. 
While  it  is  true  that  plaintiff  in  error  insisted,  upon  the  trial,  that  this  was 
not  the  case,  yet,  in  his  cross-examination,  he  substantially  admitted  the  facts 
to  be  as  claimed  by  defendant  in  error.  From  that  part  of  his  testimony  re- 
ferring to  a  conversation  with  Mr.  Thrall  before  the  shipment  was  made  we 
quote  as  follows:  «*  *  *  Then  you  had  a  talk  with  Mr.  Thrall  in  the 
street  car?  Ansuoer.  Yes,  sir.  Q.  How  long  after  Mr.  Roddis  had  spoken  to 
you?  A.  I  don't  remember  how  long  it  was.  Q.  Was  it  a  few  days  or  weeks? 
A.  Probably  a  week  or  so.  Q.  In  that  talk  that  you  had  with  Mr.  Thrall  in 
the  street  car  you  merely  said  something  to  him  about  wanting  to  see  him 
about  a  matter  of  business  that  might  be  of  interest  to  him?  A.  I  don't  rec- 
ollect that  kind  of  a  talk;  if  I  had  any  business  with  him,  I  would  just  as  soon 
have  told  him  in  the  street  car  as  anywhere  else.  Q.  State  if  that  talk  in  the 
street  car  was  anything  more  than  to  the  effect  that  you  told  Mr.  Thrall  that 
you  wanted  to  talk  to  him  about  a  matter  of  business  that  would  be  of  inter- 
est to  him,  and  wanted  him  to  come  to  the  office.  A,  It  is  likely  I  did.  Q, 
Did  he  go  to  the  office?  A.  I  think  likely.  Q,  You  had  a  talk  with  him  at 
the  office?  A,  Probably.  Q,  Do  you  remember  what  time  it  was?  A,  No, 
sir.  Q,  Was  it  before  any  meats  were  ordered  from  Roddis  &  Thrall?  A,  I 
judge  it  was.  Q,  Did  you  say  in  th«it  conversation  something  to  him  about 
Roddis  &  Thrall  shipping  meats  to  George  Forbes  on  commission?  A.  Only 
in  answer  to  what  Mr.  Roddis  had  said  to  me.  Q.  What  occurred  in  that 
conversation  between  you  and  Mr.  Thrall?  In  that  conversation  did  you  say 
anything  to  Mr.  Thrall  about  shipping  meats  to  Mr.  Forbes,  or  shipping  lard 
to  Mr.  Forbes  on  commission  to  San  Francisco?  A.  I  don't  think  I  did,  un- 
less it  was  for  them  to  sliip  it  on  their  own  account.  Q,  Did  you  say  any- 
thing to  them?  A.  I  don't  remember.  Q,  Did  Mr.  Thrall,  when  Mr.  Forbes' 
name  was  mentioned,  say  to  you  in  that  conversation  that  that  would  end 
the  question;  if  he, was  to  ship  to  Forbes,  that  he  did  not  care  to  have  any 
business  with  him  r  A,  I  think  very  likely  he  said  that.  Q,  Don't  you  re- 
member that  he  did  say  that?  A.  I  don't  think  but  what  he  did  say  that, 
and  I  do  not  deny  it.  I  think  probably  he  did.  Q,  Did  you  tell  him  what  he 
testifies  you  did  about  Forbes  having  been  misunderstood,  that  he  came  here 
from  Montana  with  a  large  amount  of  money,  that  he  had  been  in  various 
kinds  of  business,  and  taken  in  by  different  persons?  A.  I  might  have  told 
him  about  Forbes  bringing  his  money  home  the  last  time.  I  don't  remem- 
ber," etc. 

By  this  it  appears  beyond  question  that,  prior  to  the  consignment  of  the 
lard,  it  was  clearly  understood  that  defendants  in  error  were  not  willing  to 
make  consignments  to  Forbes,  or  have  any  dealings  with  him,  and  the  evi- 
dence fails  to  show  any  agreement  or  contract  by  which  it  is  made  to  appear 
that  they  had  any  dealings  witli  him.  The  fact  that  they  shipped  the  lard  to 
"George  W.Forbes,  agent,"  argues  nothing,  since  they  were  at  the  same 
time  shipping  to  him  other  consignments  of  meat,  etc.,  in  the  same  way  which 
plaintiff  in  error  had  purchased.    While  it  may  be  that  plaintiff  in  error,  by 
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the  usages  of  trade  or  otherwise,  had  authority  to  employ  a  subagent  for 
wliose  acts  he  would  not  be  responsible,  if  not  negligent  in  the  selection,  yet 
after  the  declaration  made  by  Thrall  he  could  not  then  select  the  objectionable 
party  and  avoid  the  liability,  even  if  he  had  such  authority  ordinarily  in  the 
usual  course  of  trade.  We  therefore  think  the  court  did  not  err  in  refusing 
the  instructions  asked. 

It  is  contended  that  the  court  erred  in  admitting  certain  letters,  etc.,  in  evi- 
dence. The  lirst  of  these  is  a  letter  referred  to  in  the  record  as  Exhibit  A. 
This  letter  was  written  by  Forbes  to  plaintiff  in  error,  and  by  plaintiff  in 
error  delivered  to  defendants  in  error.  It  was  written  and  received  before 
the  consignment  was  made.  It  suggests  the  sending  of  the  lard  on  commis- 
sion, and  says,  referring  to  defendants  in  error  and  others:  "If  those  parties 
prefer  to  send  lard  on  commission,  let  them  send  it,  and  say  to  them  that 
you  will  handle  it  for  dye  per  cent,  commission,"  etc.  This  letter  having 
been  received  by  plaintiff  in  error,  and  delivered  by  him  to  defendants  in 
error,  was,  to  say  the  least,  a  circumstance  tending  to  show  that  he  consid- 
ered himself  as  dealing  with  them  and  interested  in  the  transaction.  The 
next  is  a  postal  card,  written  in  San  Francisco,  signed  "C.  C,  Housel  &  Co., 
F.,"  acknowledging  the  receipt  of  the  lard.  It  was  written  by  Forbes  and 
was  competent  for  the  purpose  of  showing  this  one  fact;  tlie  lard  having  been 
shipped  to  him  with  the  knowledge  of  Housel.  But  the  error  in  this  matter, 
if  it  was  error,  was  witliout  prejudice,  as  no  issue  is  made  upon  it;  the  receipt 
of  the  lard  by  Forbes  not  being  disputed.  Certain  other  letters  and  corre- 
spondence were  admitted  over  the  objections  of  plaintiff  in  error,  and  of 
which  complaint  is  made.  These  letters  were  written  either  by  plaintiff  in 
error  to  defendant  in  error,  or  by  Forbes  to  plaintiff  in  error,  and  by  him  de- 
livered to  defendant  in  error.  Coming,  as  tliey  all  did,  from  plaintiff  in 
error,  and  each  tending  to  throw  some  light  upon  the  transaction,  their  ad- 
mission was  proper. 

We  are  unable  to  perceive  any  prejudicial  error  in  the  record.  The  judg- 
ment of  the  district  court  is  therefore  affiruied. 


MATTIS  ».  BOGGS. 

Filed  November  25,  1885. 

EjECTMEin'  BY  Past  Owners — ^Judgment. 

The  plaintiff,  in  an  action  in  the  nature  of  ejectment,  shall  recover  accordlDg  to 
his  title,  where  he  declares  for  more  than  he  has  a  title  to. 

Error  from  Washington  county. 

J,  J,  O'Connor  and  C.  A.  Baldwin,  for  plaintiff.  W.  J.  Connell,  for  de- 
defendant. 

Cobb,  C.  J.  This  w^as  an  action  in  the  nature  of  ejectment,  brought  by  the 
defendant  in  error,  against  the  plaintiff  in  error,  for  the  possession  of  the 
quarter  section  of  land  described  in  the  plesulings.  By  the  evidence,  aa 
shown  by  the  bill  of  exceptions,  it  appears  that  the  land  was  patented  by  the 
United  States  to  Catherine  M.  E.  Perry;  the  date  of  the  patent,  by  an  error 
in  the  co2)y,  fails  to  appear.  It  further  appears  that  the  land  was,  on  the  sec- 
ond day  of  September,  1859,  conveyed  by  Catherine  M.  Perry  to  Russell  Mil- 
ler, of  Washington  county,  Nebraska  territory.  It  further  appears  that 
Russell  Miller  died  intestate  in  the  year  1863,  leaving  surviving  as  his  heirs 
at  law  Joseph  Russell  Adams  and  John  Williams  Adams,  sons  of  Rody  Ann, 
eldest  daughter  of  said  Russell  Miller,  who  was  then  deceased,  Camelia  Ma- 
litda,  who  was  married  to  John  Lyons,  Sarah  Jane,  who  was  married  to  Will- 
iam Bowling,  and  Mary  Elizabeth,  who  was  maiTied  to  William  G.  Robins. 
Evidence  was  introduced  by  the  plaintiff,  showing  a  chain  of  title  to  himself 
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from  all  of  these  heirs  except  John  Williams  Adams.  A  witness*  was  inter- 
rogated for  the  evident  purpose  of  proving  his  death  without  issue,  but  with- 
out success.  The  jury  to  whom  the  cause  was  tried  found,  generally,  for  the 
plaintiff  for  the  whole  of  the  demanded  premises.  Judgment  being  entered 
on  the  finding  and  a  motion  for  a  new  trial  overruled,  the  cause  is  brouglit 
to  this  court  on  error. 

There  are  a  number  of  errors  assigned,  but  as  it  was  determined  at  the 
consultation  to  award  a  new  trial  on  one  of  them,  the  others  need  not  be  re- 
ferred to.  The  third  instruction  given  by  the  court  to  the  jury,  supposed  to 
have  been  given  at  the  request  of  the  plaintiff,  is  in  the  following  words:  "  (3) 
The  jury  are  instructed  that  so  far  as  the  interest  of  .John  Williams  Adams, 
which  would  descend  to  him  upon  the  death  of  his  mother,  and  which  would 
be  one-eighth  of  whatever  interest  may  have  been  vested  in  the  heirs  of  Rus- 
sell Miller,  is  concerned,  that  the  failure  of  plaintiff  to  make  proof  that  such 
interest  had  been  conveyed  to  him  by  said  John  Williams  Adams,  if  living, 
or  by  his  legal  representatives  or  heirs  at  law,  if  deceased,  does  not  permit 
[prevent]  the  plaintiff  from  recovering  in  this  action  the  possession  of  the 
said  real  estate.  But  if  the  jury  find,  from  the  evidence  and  under  the  in- 
structions of  the  court,  that  said  plaintiff  would  be  entitled  to  recover  posses- 
sion of  the  real  estate  herein,  had  said  one-eighth  interest  been  conveyed  to 
liim,  then  it  would  be  proper  to  return  your  verdict  for  said  plaintiff  for  said 
possession,  so  far  as  the  defendant  in  this  action  is  concerned,  for  the  reason 
that  whoever  may  be  lawfully  seized  of  the  interest  of  the  said  John  Williams 
Adams  would  be  a  co-tenant  or  tenant  in  common  with  said  plaintiff,  to  the 
extent  of  such  interest,  and  as  against  a  stranger  to  the  title  of  said  heirs  of 
Russell  Miller  and  the  parties  claiming  under  them,  the  plaintiff  may  re- 
cover." 

The  legal  question  involved  in  this  instruction  had  not  been  previously  con- 
sidered in  this  court,  and,  although  we  are  without  the  assistance  of  the  cita- 
tion of  authorities  in  this  case,  we  have  gone  over  the  books  pretty  thor- 
oughly in  the  consultation  room;  and  while  perhaps  a  considerable  majority 
of  the  reported  cases  involving  the  question  have  held  that  a  tenant  in 
common  may  recover  the  possession  of  the  whole  estate  in  an  action  of  eject- 
ment brought  against  a  stranger  to  the  common  title,  yet  there  are  very 
respectable  authorities  to  the  contrary.  I  cite  Dewey  v.  Brovmt  2  Pick.  387; 
Dawson  v.  Mills,  32  Pa.  St.  302;  and  Gray  v.  Givens,  26  Mo.  291.  At  com- 
mon law,  tenants  in  common  could  not  join  in  an  action  of  ejectment.  See 
Preem.  Co-tenancy,  §  341,  and  authorities  there  cited.  The  reason  usually 
given  for  this  rule  was  that  the  title  of  each  co-tenant  being  separate  and  dis- 
tinct from  that  of  the  others,  the  eviction  of  each  was  equally  separate  and 
distinct,  and  hence  a  joint  action  would  not  lie  thereon.  This  rule  has  been 
changed  in  many  of  the  states  by  statute,  but  as  we  have  no  statute  upon 
the  subject  it  seems  to  me  that  the  common-law  rule  must  be  held  to  prevail 
here.  If  I  am  correct  in  this  view,  and  it  is  still  the  law  here  that  two  ten- 
ants in  common,  both  present  and  co-operating,  cannot  maintain  a  joint  ac- 
tion of  ejectment,  how  can  the  individual  action  of  one  tenant  in  common 
have  the  effect  of  a  joint  action  V    It  is  illogical  to  say  that  it  can  have. 

In  the  case  of  Detoey  v.  B7'ottm,  stipra,  "the  demandant  proved  her  seizin 
of  one-sixth  part  of  the  demanded  premises,  she  being  one  of  six  children  of 
Joseph  Dewey,  who  died  about  twelve  years  ago  seized  of  tlie  whole.  **  There 
was  a  verdict  for  the  plaintiff  for  one  undividKl  sixth  part  of  the  premises. 
The  questions  reserved  were  whether  the  plaintiff,  having  declared  for  the 
whole  estate,  and  having  proved  title  to  one-sixth  part  only,  ought  not  to 
have  been  nonsuited;  whether  the  verdict  was  right  or  whether  she  was  not 
entitled  to  a  verdict  and  judgment  for  the  whole  estate,  having  declared  for 
the  whole  and  proved  her  title  to  the  undivided  one-sixth  part.  The  court, 
in  the  opinion,  say:    "The  verdict  is  right  as  it  stands,  and  that  judgment 
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be  entered  accordingly.  As  to  the  claim  of  the  demandant  to  have  the  wholes 
it  is  not  supported  by  any  of  the  authorities  which  have  been  cited,  and  no 
good  reason  can  be  given  for  such  a  judgment.  The  demandant,  upon  pro- 
duction of  her  title,  shows  that  she  is  co-heir  with  five  others;  she  will  there- 
fore have  entire  justice  done  to  her  if  she  is  allowed  to  recover  an  undi- 
vided sixth  part  The  tenant,  being  in  possession,  ought  not  to  be  disturbed, 
except  by  those  who  have  the  right.  Non  constat  that  the  other  co-heirs  are 
not  as  willing  that  the  tenant  should  occupy  their  land  as  that  the  demand- 
ant should.*** 

I  think  the  rule  of  the  above  case  the  better  one  than  that  of  the  instruc- 
tion excepted  to.  The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  to  the  district  court  for  further  proceedings  in  ac- 
cordance with  law. 


Otoe  Co.  v.  Mathews. 
Filed  November  25,  1886. 

1.  Taxes — Pdrchasb  by  the  County. 

County  commissioners  are  authorized  to  purchase  at  tax  sale,  for  the  use  of  their 
respective  counties,  any  real  estate  offered  for  sale,  when  the  same  remains  unsold 
for  the  want  of  bidders.     Otoe  Co.  v.  Broum,  16  Neb.  394;  S.  C.  20  N.  W.  Rep,  274. 

2.  Same — Certificates  Made  Afterwards. 

Where  such  sale  was  made  at  tlie  time  required  by  law,  but  the  tax  certificate  was 
not  made  until  three  months  afterwards,  the  sale  was  held  to  be  valid.    IdL 

3.  Same — Foreclosure  by  County. 

After  the  time  for  redemption  has  expired,  a  county,  having  g^ven  the  notice  to 
the  land-owner  or  occupant  required  by  law,  may  bring  an  action  to  foreclose  the 
tax  lien,  and  may  include  all  delinquent  taxes,  whether  accruing  before  or  after 
the  sale.    Id, 

4.  Tax  Lien—Limitation  of  Action. 

The  statute  of  limitations  does  not  begin  to  mn  against  a  tax  lien  until  the  title 
acquired  by  the  tax  deed  has  failed.    Id. 

5.  Same— Foreclosure — Defenses  Available. 

In  the  action  in  the  nature  of  equitv,  brought  to  foreclose  a  tax  lien,  the  court 
will  look  to  the  statute,  and  not  to  the  assessment,  as  the  foundation  of  such  lien, 
and  will  regard  no  defense  or  objection  whicli  goes  only  to  the  manner  ol  assessing 
or  levying  such  taxes,  of  advertising  or  conducting  the  sale,  or  tlio  qualitication  of 
any  officer  or  person  performing  any  act  or  duty  in  respect  to  such  assessing,  levy- 
ing, or  sale. 

Appeal  from  Otoe  county. 

John  C.  Watson,  for  plaintiff.     C.  W.  Seymour,  for  defendant. 

Cobb,  C.  J.  Action  was  brought  in  the  district  court  of  Otoe  county  by 
the  county  of  Otoe  for  the  foreclosure  of  tax  liens,  for  the  taxes  of  several 
years  and  upon  the  several  parcels  of  real  estate  situate  in  said  county,  as  set 
out,  specified,  and  described  in  the  petition  in  said  action.  The  defendant 
answered,  setting  up  the  several  defenses  hereinafter  mentioned.  A  trial 
was  had  to  the  court,  which  found  in  favor  of  the  plaintiff  as  to  certain  of 
the  taxes  in  said  finding  and  judgment  specified,  and  rendered  a  judgment 
of  foreclosure  and  sale  thereon,  but  as  to  other  of  said  taxes  in  said  finding 
and  judgment  set  out  and  enumerated  found  for  the  said  defendant,  and 
adjudged  that  the  plaintiff  had  no  cause  of  action  therefor.  Both  parties  ap- 
pealed to  this  court. 

The  questions  presented  by  the  appeal  of  defendant  may  be  briefly  stated 
as  follows:  (1)  That  the  purchase  of  the  defendant's  land  for  delinquent  taxes 
was  not  the  corporate  act  of  the  county,  but  the  act  of  the  county  commis- 
sioners, and  was  ultra  vires;  (2)  that  the  county  commissioners  had  no  right 
to  purchase  the  said  property,  except  in  case  of  the  same  having  been  of- 
fered for  sale  and  remaining  unsold  for  want  of  bidders;  (3)  that  the  coanty 
cannot  foreclose  the  lien  in  this  case  for  the  reason  that  at  the  time  of  the 
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purchase  of  the  said  lands  for  taxes  the  same  had  not  been  delinquent  for  one 
year;  (4)  that  the  notice  does  not  truly  state  the  time  when  the  right  of  re- 
demption would  expire;  (5)  that  the  certiflcates  were  not  signed  by  the  county 
treasurer,  but  by  his  deputy,  and  not  by  him  until  long  after  the  date  borne 
by  said  certificates ;  *  *  *  (7)  that  all  taxes  five  years  old  are  barred  by 
the  statute  of  limitations;  *  *  *  (9)  the  county  cannot  foreclose  until 
the  title  fails;  (10)  from  1861  up  to  1877  real  estate  could  not  be  sold  for 
taxes,  by  foreclosure  or  any  other  way,  until  the  personal  property  of  the 
owner  had  been  exhausted;  (11)  the  act  of  February  28,  1881,  had  no  retro- 
spective effect,  etc. 

Every  one  of  the  foregoing  points  was  made  and  questions  presented  by  the 
same  counsel  in  the  case  of  the  Same  Plaintiff  agSLinvt  W,  A,  Brown.  Tliat 
case  was  disposed  of  at  the  July  term,  1884,  and  is  reported  at  pages  394-31)8, 
16  Neb.,  and  20  N.  W.  Kep.  274,  641,  to  which,  and  the  opinion  following  the 
same,  on  motion  for  a  rehearing,  I  refer,  rather  than  to  rewrite  the  same. 

2.  The  plaintiff  appeals  from  that  part  of  the  finding  and  judgment  of  the 
district  court  which  is  in  the  following  words,  to-wit:  "And  the  court  fur- 
ther finds  that  the  state  and  county  taxes  for  1867  and  1869,  and  the  city  taxes 
for  1867, 1869,  1870,  1871,  1872,  1873,  1874,  1875,  and  1876,  alleged  in  plain- 
tiff's petition  herein  against  the  premises  described  are  illegal  and  void,  and 
are  no  lien  on  said  premises."  There  is  no  evidence  in  the  record  that  the 
defendant's  property  was  taxable  or  that  there  was  any  effort  upon  the  part 
of  either  the  city  or  county  to  tax  it  prior  to  the  year  1870.  Accordingly,  so 
much  of  the  above  finding  and  judgment  as  holds  that  no  lien  exists  against 
said  real  estate  for  taxes  for  the  years  1867  and  1869,  or  either  of  them,  must 
be  affirmed.  But  in  so  far  as  the  said  finding  and  judgment  is  adverse  to  the 
lien  of  said  plaintiff  for  the  city  taxes  of  the  years  1870, 1871, 1872, 1873, 1874, 
1875,  and  1876,  the  same  must  be  reversed.  So  far  as  can  be  ascertained  from 
the  record  and  the  briefs  of  counsel  the  district  court  found  against  the  said 
taxes  for  the  reason  that  no  oath  of  the  city  assessors  for  said  years  was  pro- 
duced in  evidence.  The  statute  in  force  at  the  date  of  these  taxes  provided 
that  "taxes  upon  real  property  are  hereby  made  a  perpetual  lien  thereupon, 
commencing  from  the  first  day  of  March  of  the  current  year,  against  all  per- 
sons and  bodies  corporate,  except  the  United  States  and  this  state."  Gen.  St. 
c.  66,  §  50. 

It  will  be  seen  by  reference  to  section  26  of  the  chapter  above  referred  to 
that  under  the  law  as  it  then  stood  the  assessors  had  until  the  first  Monday 
of  April  of  each  year  in  which  to  complete  the  assessment,  while  by  vir- 
tue of  the  section  above  quoted  the  taxes  on  the  property  to  be  assessed  be- 
came a  lien  thereon  from  the  first  day  of  the  preceding  month.  It  cannot  be, 
then,  that  the  statutory  lien  of  unpaid  taxes  is  founded  upon  the  assessment. 
On  the  contrary,  such  lien  is  founded  upon  the  statute.  To  the  end  that  the 
burden  of  taxation  may  be  borne  as  nearly  equal  as  possible  by  each  piece  of 
property  in  the  political  subdivision  in  proportion  to  its  relative  value,  an 
assessment  is  provided  for  by  an  officer  elected  for  that  purpose.  The  law 
provides,  among  other  things,  that  he  shall  take  and  subscribe  a  certain  oath 
and  attach  it  to  the  assessment  roll.  This  is  a  duty  which  may  be  enforced 
by  mandamus,  and  for  the  refusal  or  failure  to  perform  wliich  the  law  has 
probably  provided  an  appropriate  punishment.  But  does  such  failure  dissolve 
the  statutory  lien  which  had  already  attached,  or  does  it  render  the  other  acts 
of  such  assessor  void  or  even  voidable?  The  valuation  of  taxable  property 
is  not  permanently  fixed  by  the  assessor,  but  it  serves  as  a  basis  for  the  ac- 
tion of  the  precinct  assessors  of  the  county  when  met  as  a  board  of  equaliza- 
tion as  provided  for  by  section  26  of  the  chapter  in  question,  and  of  the  county 
commissioners  when  constituting  the  county  board  of  equalization,  as  pro- 
vided for  by  section  27  of  the  same  chapter.  Every  owner  of  private  property 
within  the  state  is  chargeable  with  knowledge  that  such  property  is  subject 
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to  annual  taxation.  If  his  property  is  over-assessed,  he  may  attend  before 
these  boards  and  obtain  redress,  and  in  cases  of  oppression,  doubtless,  the 
courts  are  open  to  him  for  relief.  But  he  cannot  stand  idly  by,  and  when 
those  proceedings  have  ripened  into  a  sale  of  his  lands  for  such  taxes,  and  the 
purchaser  hsis  sought  the  aid  of  a  court  of  equity  for  the  foreclosure  of  his 
lien,  come  into  such  court  and  be  heard  to  plead  a  technical  defense  to  such 
taxes. 

AVhatever  may  have  been  the  holding  of  this  court  in  cases  where  it  has  been 
sought  in  a  purely  legal  action  to  enforce  a  tax  title,  or  whatever  might  be 
the  ruling  in  a  direct  proceeding  against  the  officers  charged  with  the  duty 
of  assessing,  levying,  or  collecting  taxes,  while  such  proceedings  are  in  lim- 
ine, based  upon  the  failure  of  the  assessor  to  take,  subscribe,  or  return  the  oath 
prescribed  by  the  statute,  or  upon  other  illegality  in  the  proceedings,  it  is 
clear  and  well  settled  that  in  a  proceeding  in  the  nature  of  equity,  to  enforce 
a  tax  lien,  the  court  will  look  to  the  statute,  and  not  to  the  assessment,  as 
the  foundation  of  such  lien,  and  will  regard  the  amount  of  the  taxes  against 
the  property  in  question  as  borne  upon  the  books  of  the  coUnty  as  unalterably 
established.  That  part  of  the  judgment  of  the  district  court  which  is  brought 
to  this  court  by  the  appeal  of  the  defendant  is  therefore  affirmed,  and  that 
part  of  said  findings  and  judgment  which  are  appealed  from  by  said  plaintiff 
is  reversed.  The  cause  is  referred  to  the  clerk  of  this  court  to  compute  the 
amount  due  on  the  causes  of  action  rejected  by  the  district  court,  but  not  in- 
cluding any  taxes  for  any  year  prior  to  1870,  and  upon  the  coming  in  of  the 
report  of  said  clerk  the  decree  will  be  modified  in  this  court  accordingly. 


Western  Horse,  Etc.,  Ins.  Co.  «.  Shkidlb. 

Filed  December  1,  1885. 

1.  Insubance  of  Stock— Allegation  op  Ownership. 

A  Tpolicy  of  insurance  is  prima  facie  an  admission  by  the  insorers  of  the  title  of 
the  insured  to  the  property  embraced  in  the  policy.  It  is  not  necessary,  therefore, 
for  the  plaintiff,  in  an  action  upon  the  policy,  to  prove  bis  title  until  it  has  been  as- 
sailed by  the  evidence,  nor  is  it  necessary  to  allege  it  in  his  petition.  lowlcr  v.  In- 
surance Oo.y  23  Barb.  143. 

2.  Same— Petition. 

Petition  examined  and  field  good  when  assailed  after  verdict. 
8.  Same— Waiveb  op  Payment  op  Premium  apter  Death  op  Stock. 

An  insurance  company  may  waive  the  payment  of  the  premium  after  it  Is  due. 
And  where  it  is  provided  in  the  note  given  for  the  premium  that  if  the  note  be 
not  paid  at  maturity,  the  company  shall  have  the  right  to  cancel  the  policy,  the 
failure  to  cancel  it  will  be  deemed  a  waiver  of  such  right,  and,  in  case  of  loss,  pay- 
ment will  be  enforced.  And  especially  would  this  be  true  if  payment  of  the  pre- 
mium was  received  (even  after  the  loss  and  without  knowledge  thereof)  and  the 
money  held  until  after  suit  brought. 

Error  from  Lancaster  county. 

/.  jK,  Webster,  W,  E,  Stewart,  and  Charles  Ogden,  for  plaintiff.  A.  JT. 
Webster,  for  defendant. 

Reese,  J.  This  cause  was  tried  in  the  district  court  upon  the  following 
stipulation  or  agreed  statement  of  facts :  "  (1)  That  on  the  fifth  day  of  June, 
1883,  the  defendant  issued  and  delivered  to  plaintiff  its  policy  of  insurance  No. 
6858,  the  same  being  hereto  attached,  marked  <A'  and  made  a  part  of  this 
stipulation,  insuring  plaintiff  against  loss  on  one  sorrel  gelding  in  the  sum 
of  $125,  and  on  one  bay  horse,  875.  (2)  That  plaintiff  gave  his  note  for  the 
premium,  said  note  being  hereto  attached,  marked  '  B '  and  made  a  part  of 
this  stipulation.  (3)  That  before  the  expiration  of  said  policy  of  insurance, 
but  after  said  premium  note  was  due  and  unpaid,  defendant  placed  said  note 
in  the  hands  of  an  attorney  for  collection;  that  said  attorney  gave  plaintiff 
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notice  that  said  note  was  in  bis  hands  for  collection,  which  notice  is  hereto 
attached,  marked  *  G  ^  and  made  a  part  of  this  stipulation.  (4)  That  on  the 
fifteenth  day  of  March,  1884,  the  phiintiff  paid  said  note,  and  interest  thereon, 
to  said  attorney,  and  said  attorney  remitted  tlie  same  to  the  defendant  within 
one  week  thereafter,  less  collection  fees,  and  that  plaintiff  did  not  disclose  to 
said  attorney  the  fact  that  said  sorrel  horse  had  died  on  the  day  previous.  (5) 
That  said  sorrel  gelding  died  on  the  fourteenth  day  of  March,  in  the  after- 
noon of  said  day,  about  three  o^ clock  p.  m.,  and  without  fault  or  neglect  on 
the  part  of  the  plaintiff.  (6)  That  plaintiff  gave  the  defendant  notice  of  said 
loss  as  soon  as  he  could  find  the  agent  of  said  company,  and  within  six  days 
after  said  loss.  (7)  That  more  than  forty-five  days  before  the  commencment 
of  this  action,  plaintiff  gave  defendant  proof  of  said  loss  on  blanks  furnished 
by  defendant,  as  required  in  said  policy.  (8)  That  said  horse,  said  sorrel 
gelding,  was  of  the  value  of  $150;  that  defendant  refused  to  pay  the  sum  of 
$125,  and  has  not  paid  the  same,  nor  any  part  thereof.  (9)  Plaintiff  has  per- 
formed all  other  conditions  of  said  policy  by  him  to  be  kept  and  performed, 
except  as  negatived  by  this  stipulation.  {10)vlt  is  further  stipulated  that 
after  defendant  was  served  with  summons,  and  before  this  cause  was  tried 
in  justice  court,  defendant  tendered  the  premium  paid  by  plaintiff  for  insur- 
ance on  said  sorrel  gelding,  from  the  time  said  note  was  due  to  the  expiration 
of  said  policy,  to  plaintiff,  with  interests  and  costs  to  that  date  thereon,  and 
is  now  ready  to  pay. the  same,  and  brings  the  same  into  court  and  makes  said 
tender  good.  The  above  are  stipulated  to  be  the  facts  of  the  cause  so  far  as 
competent  or  material."     (Signed,  etc.) 

It  is  not  necessary  to  set  out  copies  of  exhibits  attached  to  the  stipulation 
further  than  to  say  the  note  referred  to  as  exhibit  B  is  a  negotiable  promis- 
sory note,  with  condition  that  in  case  of  loss  the  note  should  become  due  and 
be  deducted  therefrom,  and  that  in  case  of  the  non-payment  of  the  note  at  ma- 
turity, "the  company  shall  have  the  right  to  cancel  the  policy,  but,  at  their  op- 
tion, may  revive  it  after  full  payment  of  principal,  interest,  and  charges  have 
been  made." 

The  court  found  in  favor  of  defendant  in  error,  whereupon  a  motion  for  a 
new  trial  was  made  upon  the  grounds  that  "(1)  the  pleadings  of  the  cause 
will  not  support  a  judgment;  (2)  that  upon  the  issues  joined  defendant  is 
entitled  to  a  judgment  for  costs,  and  that  plaintiff's  action  be  dismissed;  (3) 
because  judgment  was  rendered  in  favor  of  the  plaintiff,  whereas,  upon  the 
pleadings  and  facts,  defendant  was  entitled  to  judgment  upon  the  law  and  is- 
sues joined;  (4)  because  the  court  admitted  the  stipulation  of  facts  to  be  con- 
sidered in  evidence,  to  which  defendant  at  the  time  objected,  and  excepted 
because  the  petition  of  plaintiff  did  not  entitle  him  to  adduce  a]\y  evidence  in 
the  cause."  This  motion  being  overruled  and  judgment  entered,  plaintiff  in 
error  seeks  a  review. 

There  are  two  principal  and  decisive  questions  in  this  case,  to-wit:  First, 
Whether  or  not  the  petition  is  sufficient  to  sustain  the  judgment;  and,  sec- 
ond, if  so,  whether  the  defendant  in  error  could  rightfully  recover  under  the 
stipuhited  facts.  The  petition  alleges  in  substance  that  defendant  is  an  in- 
corporated insurance  company;  that  on  the  fifth  of  June,  1883,  in  considera- 
tion of  the  covenants  performed  by  the  plaintiff,  it  issued  and  delivereil  to 
him  the  insurance  policy,  a  copy  of  which  is  attached  to  the  petition;  that  the 
gelding  horse  insured  in  said  policy  for  S125  died  on  the  fourteenth  day  of 
March,  1884,  and  that  said  death  was  not  caused  by  the  fault,  neglect,  or  pro- 
curement of  the  plaintiff  in  the  action,  and  that  of  all  of  which  defendant, 
plaintiff  in  error,  had  due  notice;  that  on  tlie  twenty-eighth  of  March,  1884, 
jjroof  of  loss  was  served  on  the  company,  and  that  the  horse  was  worth  $150, 
and  that  plaintiff  has  kept  all  the  conditions  of  the  policy  which  he  was  re^ 
quired  to  keep  and  perform;  that  defendant  company  has  not  paid,  and  will 
not  pay.  the  said  sum  of  S125,  nor  any  part  of  it,  to  his  damage  in  that  sum. 
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The  answer  admits  the  incorporation  of  the  company  and  the  issuance  of  the 
policy  as  alleged,  and  denies  all  other  allegations.  The  objections  to  the  peti- 
tion will  be  noticed  in  the  order  presented  by  the  brief  of  plaintiff  in  error » 
the  first  of  which  is  that  there  is  no  allegation  that  at  the  time  of  the  issuance 
of  the  policy  the  defendant  in  error  was  the  owner  of  the  horse  insured,  or 
had  any  interest  in  him.  The  policy  is  attached  to  the  petition,  and  its  recit- 
als are  made  a  part  of  it.  In  this  policy  it  is  said  that  the  company  does  in- 
sure AVilliam  Sheidle  against  loss,  by  accident,  etc.,  to  the  property  described. 
This  showed  the  interest  of  defendant  in  error.  Iitsurance  Co.  v.  Slaughter, 
20  Ind.  526.  The  mere  fact  of  the  contract  of  insurance  being.effected  should, 
we  think,  be  enough pi^ima  facie  to  prove  the  ownership  of  the  property.  If 
the  contract  was  procured  by  fraud,  and  such  ownership  did  not  exist,  or  if 
the  insurance  was  simply  a  wager  policy,  it  was  proper  matter  of  defense ;  and 
if  relied  upon,  should  be  pleaded  as  a  defense.  The  same  may  be  said  of  the 
second  objection,  that  it  is  not  alleged  that  defendant  in  error  was  the  owner 
of  the  horse  at  the  time  of  his  death. 

The  third  objection  is  that  it  is  not  alleged  that  any  consideration  was  given 
for  the  issuance  of  the  policy.  We  think  it  is  substantially  so  alleged.  It  is 
alleged  that  the  policy  was  issued  in  consideration  of  the  covenants  performed 
by  the  plaintiff,  and  the  policy  itself,  which  is  embodied  in  the  petition,  shows 
upon  its  face  and  acknowledges  the  payment  of  the  premium.  The  fourth 
and  fifth  objections  are  that  there  is  no  averment  that  payment  has  been  de- 
manded, or  that  any  sum  is  or  has  been  due  plaintiff  on  the  policy.  As  to 
the  demand,  it  would  seem  clear  that  the  proof  of  loss  "on  blanks  furnished 
by  defendant's  agent,"  with  the  allegation  that  plaintiff  in  error  "would  not 
pay  said  sum  of  8125,  nor  any  pait  thereof,"  is  a  sufficient  allegation  of  de- 
mand, if  such  allegation  were  necessary.  While  it  is  true  that  tlie  petition 
was  not  drawn  with  that  degree  of  care  usually  deemed  necessaiy  by  a  care- 
ful and  skillful  pleader,  yet  we  think  it  fully  appears  from  the  petition  that 
the  amount  claimed  is  due.  The  contract  is  set  out  at  length;  the  allegation 
of  compliance  with  its  terms  on  the  part  of  defendant  in  error,  the  failure  of 
l)laintiff  in  error  to  pay,  and  the  damage  resulting,  is  stated.  The  objection 
being  made  for  the  first  time  after  judgment,  the  petition  will  be  upheld  if  by 
any  reasonable  construction  it  is  found  sufficient.  Other  objections  of  a  gen- 
eral nature  are  made  to  the  petition,  but  upon  an  examination  of  all  the  alle- 
gations it  is  deemed  sufficient. 

The  next  question  presented  is  as  to  the  right  of  defendant  in  error  to  re- 
cover upon  the  facts  as  agreed  to  in  the  stipulation;  the  note  given  for  the 
premium  not  having  been  paid  until  after  the  death  of  the  insured  propert}\ 
By  reference  to  the  note,  a  copy  of  which  is  attached  to  the  stipulation,  it 
maybe  seen  that  the  non-payment  of  the  amount  for  which  it  was  given  does 
not  terminate  the  policy;  the  provision  being  as  follows:  "If  this  note  be 
be  not  paid  at  maturity,  the  company  shall  have  the  right  to  cancel  the  policy, 
but,  at  their  option,  may  revive  it  after  full  payment  of  principal,  interest,  and 
charges  has  been  made. "  By  this  provision  it  is  apparent  that  the  vitality 
of  the  policy  did  not  necessarily  depend  upon  the  payment  of  the  note.  Plain- 
tiff in  error  had  the  right,  if  it  so  elected,  to  terminate  the  contract  of  insur- 
ance, but  in  order  to  do  so  an  affirmative  act  upon  its  part  was  necessary. 
So  long  as  it  insisted  upon  the  payment  of  the  note,  and  declined  to  cancel 
tlie  policy,  so  long  its  obligations  continued.  Had  suit  been  brought  upon 
the  note,  its  collection  could  not  have  been  successfully  resisted.  The  policy 
continued  in  force  until  canceled.  The  right  to  cancel  was  waived.  Schon- 
eman  v.  Insurance  Co,^  16  Neb.  404;  S.  C.  20  N.  W.  Rep.  284,  and  cases 
there  cited;  also.  Heaton  v.  Insurance  Co.,  7  R.  I.  502;  Goit  v.  Insurance 
Co.,  25  Barb.  189. 

It  is  insisted  that  the  payment  of  the  note  to  the  attorney  in  whose  hands 
the  note  was  placed  for  collection,  without  making  known  to  him  the  fact  of 
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the  death  of  the  property,  was  an  act  of  bad  faith,  and  that  the  tender  of  the 
money  back,  after  suit  brought,  should  relieve  the  company  from  any  liabil- 
ity. To  thia  it  may  be  answered,  the  note  matured  on  the  twenty-seventh 
day  of  July,  1883,  and  plaintiff  might  have  terminated  ita  liability  had  it 
seen  proper  to  do  so.  The  note  was  paid  on  the  fifteenth  day  of  March,  1884. 
Kotice  and  proof  of  loss  was  given  and  made  more  than  forty-five  days  be- 
fore the  commencement  of  this  action.  Yet  plaintiff  in  error  held  the  money 
until  after  the  commencement  of  the  action ;  thus  treating  the  contract  of 
insurance  as  binding  until  the  service  of  summons.  It  may  be  and  is  per- 
haps true  that  the  loss  hastened  the  payment  of  the  note.  Yet  the  payment 
not  being  essential  to  the  life  of  the  policy,  its  payment  or  non-payment 
could  not  change  the  rights  of  the  parties. 
The  judgment  of  the  district  court  is  affirmed. 


AfiPINWALL  V.  AspmwAix. 

Filed  December  1, 1885. 

Appxait— Obdbb  fob  ALixomr  Pkndxntb  Litb  kot  Appxalablb. 

An  order  in  an  action  for  divorce  awarding  the  wife  alimony  and  snit  nioneyptfn- 
derUe  liUj  to  be  paid  by  the  husband,  cannot  be  taken  by  appeal  or  error  to  the  su- 
preme court  before  judgment  or  decree  granting  or  denying  a  divorce. 

Appeal  from  Gage  county. 

R.  W,  Sahin,  for  plaintiff.    L,  W,  Colby,  for  defendant. 

Cobb,  G.  J.  The  plaintiff  filed  her  petition  and  commenced  her  action  in 
the  district  court  of  Gage  county  against  the  defendant  for  divorce  and  ali- 
mony for  the  several  causes  set  out  in  her  said  petition.  She  also  prayed  for 
an  order  of  said  court  to  compel  "the  said  defendant  to  pay  plaintiff  tempo- 
rary alimony  sufficient  for  her  support  and  that  of  her  child,  and  the  neces- 
sary conducting  of  said  suit,  **  etc.  The  defendant  made  answer  to  the  said 
petition,  denying  his  marriage  with  the  plaintiff,  and  making  other  denials 
and  admissions  of  facts  stated  in  said  petition.  To  this  answer  there  was  a 
reply  denying  all  new  matter.  On  the  eleventh  day  of  March,  1885,  the  said 
district  court  made  an  order  in  said  court  "that  the  defendant  pay  to  the 
plaintiff,  or  to  R.  W.  Sabin,  her  attorney,  the  sum  of  S300,  in  installments 
of  $100  each,  on  the  first  day  of  each  and  every  month,  for  the  next  three 
months,  and  the  further  sum  of  $50  per  month,  to  be  paid  on  the  first  of 
each  and  every  month,  commencing  on  the  first  day  of  April  next,  until  the 
further  order  of  this  court,  for  the  maintenance  and  support  of  the  plaintiff 
and  her  child."  To  this  order  the  defendant  excepted,  and  brought  the  same 
to  this  court  by  appeal.  The  plaintiff  filed  a  motion  in  this  court  to  dismiss 
the  appeal  for  the  reason  ''that  the  order  of  the  district  court  granting  ali- 
mony pendente  lite  is  not  such  a  final  order  as  can  be  appealed  from  the 
district  court  to  the  supreme  court  while  the  cause  is  still  pending  in  the 
court  below."  By  an  arrangement  of  counsel,  at  the  hearing  the  motion  and 
the  questions  presented  by  the  appeal  were  argued  together.  In  natural  order 
the  motion  must  be  first  considered. 

Section  675  of  the  Code  provides  "that  in  all  actions  in  equity  either  party 
may  appeal  from  the  judgment  or  decree  rendered  or  final  order  made  by  the 
district  court  to  the  supreme  court,"  etc.  The  "judgment  or  decree"  here  . 
referred  to  must  be  the  final  or  main  judgment  or  decree  in  the  case;  other- 
wise the  definite  article  would  not  be  used  in  stating  it.  But  appeal  also 
lies  from  a  "final  order  made  by  the  district  court."  The  action  of  the  dis- 
trict court  appealed  from  in  the  case  at  bar  is  clearly  not  the  final  or  main 
judgment  or  decree  in  the  case.  The  principal  thing  sought  and  litigated  for 
in  the  action  is  a  divorce,  and  no  judgment  or  decree  in  the  case  can  be  con- 
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sidered  final  unless  it  either  awards  or  denies  such  divorce.  But  is  it  a  final 
order?  If  the  statute  above  quoted  stood  alone  it  might  be  somewhat  diffi- 
cult to  answer  this  question.  Section  681  of  the  Code  provides  that  "an  or- 
der affecting  a  substantial  right  in  an  action,  when  such  order,  in  effect,  de- 
termines the  action  and  prevents  a  judgment,  and  an  order  affecting  a  sub- 
stantial right  made  in  a  special  proceeding,  or  upon  a  summary  application 
in  an  action  after  judgment,  is  a  final  order  which  maybe  vacated,  modified, 
or  reveraed  as  provided  in  this  title."  This  definition  of  a  final  order  was 
made  in  view  of  proceedings  in  error.  But,  it  being  the  only  statutory  defi- 
nition ap])Iicable  thereto,  it  must  be  held  also  to  control  as  well  when  used  in 
reference  to  proceedings  by  appeal. 

A  considerable  portion  of  the  brief  of  appellant  is  devoted  to  the  argument 
of  convenience,  and  if  addressed  to  the  legislature  would,  in  the  opinion  of 
the  writer,  be  worthy  of  very  serious  consideration.  There  the  mischief 
complained  of  might  be  remedied  by  careful  legislation,  and  made  to  apply 
to  a  limited  and  well-defined  chiss  of  cases.  But  even  were  it  granted  that 
this  court  possesses  the  power  to  extend  by  construction  the  class  of  orders 
which  may  be  brought  by  appeal  from  the  district  courts,  the  exercise  of 
such  power  would  be  to  declare  a  general  principle,  which  would  necessarily 
be  far-reaching  in  its  effects,  and  necessarily  tend  to  protract  and  complicate 
litigation;  and  that  would  certainly  be  progress  in  the  wrong  direction. 
Under  the  above  statutory  definition,  then,  the  order  appealed  from,  although 
it  affects  a  substantial  right  in  an  action,  it  does  not  determine  the  action, 
and  prevent  a  judgment.  It  is  not  an  order  made  in  a  special  proceeding, 
but  is  one  made  in  an  action  to  which  the  general  rules  of  equity  apply,  al- 
though, in  some  respects,  limited  by  statute.  Kor  is  it  an  order  made  upon  a 
summary  application  in  an  action  after  judgment.  Having  reached  the  con- 
clusion that  the  order  appealed  from  is  not  appealable  as  an  order,  it  will  not 
be  examined  on  tlie  merits.  The  order  of  the  district  court  is  afiirmed,  and 
the  cause  remanded  to  said  court  for  further  proceedings  in  accordance  with 
law. 


Smith  v.  Jones. 

Filed  December  1,  1885. 

1.  PARTNERsniP  Real  Estate  in  Namk  of  One  Partnkr. 

Real  estate  piirdiased  by  a  firm  with  partnership  funds,  and  for  the  use  of  the 
partnership,  is  the  property  of  the  firm,  although  the  oonveyance  be  made  to  one 
of  the  partner^j. 

2.  Insolvent  Partnership — Application  op  Assets. 

The  i)rop<'rty  of  an  insolvent  partnership  will  be  applied  in  the  first  instance  to 
the  pa^Miient  of  debts  due  the  jiartnership  creditors,  m  preference  to  the  creditors 
of  the  individual  members  of  the  firm. 

3.  Action  ry  Assionke  to  Set  Aside  Sale  op  Partnership  Attached  Propbrtt. 

An  assignee  for  tlie  benefit  of  tTe<litors  under  a  valid  assignment  may  maintain 
an  action  to  set  aside  a  sale  of  real  estate  under  an  attacliment  levied  after  the  exe- 
cution and  delivery  of  the  deed  of  assignment,  where  such  sale  would  impair  or  de- 
feat Ids  title  as  assignee. 

Appeal  from  Seward  county. 

JIarwuod,  Ames  d*  Kelly  and  D.  C,  McKillip,  for  plaintiff.  Hastings  cfe 
McUiuiie,  for  defendants. 

Maxwkll.  J.  A  demurrer  to  the  petition  was  sustained  in  the  court  be- 
low, and  the  action  dismissed.  The  plaintiff  appeals.  It  is  alleged  in  the 
petition,  in  sub:stance,  that  prior  to  the  fourteenth  diiy  of  October,  1880, 
Peter  ITinnejran  and  William  Ashton  were  partners,  doing  business^  Sew- 
ard, under  the  name  and  style  of  "H.nne;<an  &  Ashton:"  that  prior  to  said 
date  said  firm  hai  purchased  and  paid  for  with  partnersh  j  funds  certain  real 
esUite  in  Seward  couuty,  which  is  described,  which  real  estate  was  purchased 
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for  and  used  by  said  partnership,  but  the  legal  title  to  the  same  was  in  Hin- 
negan ;  that  on  the  fourteenth  day  of  October,  1880,  said  firm  was  indebted 
in  about  the  sum  of  85,000,  and  was  unable  to  pay  its  debts  in  full,  and  the 
members  of  said  firm  were  also  individually  insolvent  and  unable  to  pay  their 
debts;  that  on  said  day  said  "copartnership,  by  a  deed  of  assignment  duly 
signed,  executed,  acknowledged,  and  delivered  to  the  plaintiff,  du-ly  assigned 
and  conveyed  to  the  plaintiff  in  trust  for  the  benefit  of  the  creditors  of  said 
copartnership,  all  and  singular,  the  goods,  chattels,  effects,  and  property, 
lands,  and  tenements  of  said  copartnership,  including  the  real  estate"  in  ques- 
tion; that  said  firm  was  openly  and  notoriously  in  possession  of  said  real  es- 
tate until  the  time  of  said  assignment,  and  since  that  time  the  plaintiff  h^is 
been  and  now  is  in  possession  thereof,  and  that  said  assignment  was  duly 
recorded  within  30  days  from  its  date,  etc.;  that  on  the  fifteenth  of  October, 
1880,  and  after  said  deed  of  assignment  had  been  executed  and  delivered  to 
the  plaintiff,  the  State  Bank  of  Seward  and  others  began  actions  by  attach- 
ment against  Peter  Hinnegan  for  his  individual  debts,  and  caused  said  at- 
tachments to  be  levied  upon  the  real  estate  in  controversy  as  the  property  of 
said  Hinnegan;  that  afterwards  judgments  were  recovered  in  said  actions, 
and  the  property  in  question  sold  under  the  attachments  to  the  defendants  in 
this  action;  and,  "should  said  sales  be  confirmed  by  order  of  this  court,  and 
conveyance  thereof  be  made  to  the  purchasers  of  said  property,  thereat  said 
property  would  all  of  it  be  conveyed  by  said  purchaser  to  innocent  parties, 
and  be  wholly  lost  to  this  plaintiff  and  the  creditora  of  said  partnersliip, "  etc. 
It  is  also  alleged  that  "Hinnegan  had  absconded  and  abandoned  said  partner- 
ship business  and  property,  and  has  ceased  to  act  as  a  member  of  said  firm 
long  before  the  said  fourteenth  day  of  October,  1880,  leaving  tlie  said  William 
H.  Ashton  the  only  remaining  and  acting  partner  of  said  firm;  and  that  said 
deed  of  assignment  was  executed  by  said  Ashton  in  the  firm  name  of  Hinne- 
gan &  Ashton  alone,  and  without  the  Individual  name  or  signature  of  said 
Peter  Hinnegan,  so  that  the  same  does  not  purport  of  record  to  convey  the 
above-mentioned  property,  the  apparent  record  of  title  of  which  is  in  said 
Hinnegan  individually  as  aforesaid." 

The  prayer  is  for  an  injunction  and  to  have  said  sales  set  aside  and  the  ap- 
plication of  the  property  to  the  creditors  of  the  firm.  It  is  well  settled  in  this 
court  that  property  purchased  with  partnership  funds  inures  to  the  benefit 
of  the  partnership.  Catron  v.  Shepherd,  8  Neb.  308;  S.  C.  1  N.  W.  Kep. 
204;  Botjoen  w.  Billings,  13  Neb.  439;  S.  C.  14  N.  W.  Rep.  152;  and,  even  if 
the  title  be  taken  in  the  name  of  one  member  of  the  firm,  the  property  is  that 
of  the  partnership.  Id.  And  where  the  firm  is  insolvent  the  partnership 
property  is  primarily  liable  for  partnership  debts.  Bowen  v.  Billings,  13  Neb. 
439;  S.  C.  14  N.  W.  Rep.  152;  Roop  v.  Herron,  15  Neb.  73;  S.  C.  17  N.  W. 
Rep.  353.  This  is  the  general  rule,  and  where  a  firm  is  insolvent  its  property 
is  a  trust  fund  for  the  benefit  of  its  creditors.  Murray  v.  Murray,  5  Johns. 
Ch.  60;  West  v.  Skip,  1  Ves.  Sr.  239;  Ex  parte  Ruffin,  6  Ves.  Jr.  119;  Camp- 
hell  v.  Mullett,  2  Swanst.  551;  Young  v.  Friery  9  N.  J.  Eq.  465;  Robhim  v. 
Cooper,  6  Johns.  Ch.  186 ;  Ex  parte  Crowder,  2  Vern .  706 ;  Ex  parte  Cook,  2  P. 
Wms.  500;  Pars.  Partn.  348,  349,  and  notes.  The  property  in  question,  there- 
fore, if  the  allegations  of  the  petition  are  true,  belonged  to  the  firm,  and 
should  be  applied  in  favor  of  the  creditors  of  the  partnership,  and  the  attempt 
to  apply  it  to  creditors  of  one  of  the  members  of  the  firm  is  entirely  unauthor- 
ized, and  the  sale  should  be  set  aside. 

2.  The  right  of  the  plaintiff  to  bring  the  action.  In  England  the  courts 
seem  to  hold  that  primarily  such  assignments  do  not  create  a  trust,  nor  clothe 
the  creditors  with  the  character,  cestui  que  trustent,  but  merely  make  the  as- 
signee an  agent  of  the  debtor  to  dispose  of  and  apply  the  property  under  the 
^  debtor's  direction.  Qarrard  v.  Lauderdale,  3  Sim.  1;  Walivyn  v".  CoutU,  Id. 
14;  Acton  v.  Woodgate,  2  Mylne  &  K.  492;  Brooks  v.  Marbury,  11  Wheat. 
v.25N.w.,no.7 — 40 
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78.  In  tliis  country,  however,  it  is  generally  held  that  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  if  valid,  is  not  a  mere  agency  of  the  debtor, 
but  creates  trust  relations,  and  the  creditors  are  the  beneficiaries.  Moses  v. 
Murgatroydy  1  Johns.  Ch.  119, 129;  Shepherd  v.  McBvers,  4  Johns.  Ch.  136; 
Nicoll  v.  Mumfordy  Id.  523;  Ward  v.  Lewis,  4  Pick.  518;  New  England  Bank 
V.  Lewis,  8  Pick.  113-118;  Pingree  v.  Comstock,  18  Pick.  46;  Read  v.  Robin- 
son, 6  Watts  &  S.  329;  England  v.  Reynolds,  38  Ala.  370;  Pearson  v.  Rock- 
hill^  4  B.  Mon.  296.  The  assignee,  therefore,  can  maintain  an  action  to  pro- 
tect the  trust  estate. 

The  judgment  of  the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 


Mansfield  v.  Avery  and  another. 

Filed  December  1,  1885. 

Pleading — Denial  of  Material  Facts  by  Answer  not  Demurrable. 

Where  an  answer  puts  in  issue  the  truth  of  the  material  facts  stated  in  the  peti- 
tion, a  demurrer  to  the  answer  should  be  overruled. 

Appeal  from  Boone  county. 

/.  a.  Miller,  for  plaintiff.     Lamb,  Ricketts  &  Wilson,  for  defendants. 

Maxwell,  J.  This  action  was  brought  in  the  district  court  of  Boone 
county,  to  have  a  mortgage  of  certiiin  real  estate  in  that  county  canceled  of 
record  and  declared  satistied.  It  is  alleged  in  the  petition  that  the  promissory 
note  which  the  mortgage  was  given  to  secure  "was  duly  paid,  the  debt  dis- 
charged, and  satisfaction  of  said  mortgage  entered  upon  the  margin  of  the 
record  thereof  in  the  words  and  figures  following,  to- wit:  «  Albion,  July  2(5, 
1873.  Having  this  day  received  satisfaction  for  the  within  mortgage,  I  hereby 
cancel  this  mortgage.  [Signed]  W.  H.  Prbscott;  '  "  that  "said  satisfaction 
is  insufficient  in  this;  it  is  not  attested  by  the  county  clerk  or  his  deputy  as  a 
subscribing  witness  thereto,  as  required  by  law."  To  this  petition  the  de- 
fendant Prescott  filed  an  answer  to  which  the  plaintiff  demurred,  and  the  de- 
murrer was  sustained,  and  a  decree  entered  in  favor  of  the  plaintiff.  The 
sole  question  presented  is  the  sufficiency  of  the  answer.  The  following  is  a 
copy  thereof: 

"Comes  now  the  defendant  W.  H.  Prescott,  and  for  his  separate  answer  to 
the  plaintiff's  petition  herein  filed  says  that  he  admits  that,  on  the  fifteenth 
day  of  October,  1872,  S.  G.  Avery  executed  and  delivered  to  this  defendant  a 
mortgage  on  the  south-west  quarter  of  section  twenty-two,  of  township  num- 
ber twenty  north,  of  range  number  six  west,  situated  in  the  county  of  Buone 
and  state  of  Nebraska,  to  secure  the  payment  of  the  sum  of  one  hundred  and 
ninety  dollars,  then  due  and  owing  plaintiff,  as  alleged  )u  the  petition;  admits 
that  said  mortgage  was  duly  recorded  in  the  records  of  mortgages  in  said 
county  of  Boone  and  state  of  Nebraska.  This  defendant  denies  each  and  every 
other  allegation  in  said  petition  contained.  This  defendant,  further  answer- 
ing, says  that  he  expressly  denies  that  the  said  sum  so  due  and  owing  the  de- 
fendant from  the  defendant  S.  G.  Avery,  the  payment  of  which  was  secured 
to  this  defendant  by  said  mortgage,  was  paid  to  this  defendant  on  the  twenty- 
sixth  of  July,  1873,  or  at  any  other  time,  and  alleges  the  fact  to  be  that  the 
said  sum  so  due  and  owing  this  defendant  from  said  Avery,  and  secured  by 
said  mortgage,  remains  wholly  unpaid,  and  the  said  Avery  and  the  said  mort- 
gage are,  in  equity,  good  conscience,  and  good  morals,  still  bound  for  the  pay- 
ment of  said  sum,  together  with  the  lawful  interest  thereon.  And  the  de- 
fendant, further  answering,  says  that  he  expressly  denies  that  he  ever  released 
the  said  mortgage;  denies  that 'the  signature  attached  to  the  pretended  release 
of  mortgage  on  the  margin  of  the  record  thereof  is  the  signature  of  this  de-  f 
fendant.    And  this  defendant  alleges  the  fact  to  be  that  he  did  not  sign  his 
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name  to  said  pretended  release  on  the  twenty-sixth  day  of  July,  1873,  or  at 
4iny  other  or  different  time,  nor  yet  did  he  authorize,  empower,  instruct,  or 
otherwise  direct  any  person  whomsoever  to  sign  his  name  to  said  pretendeil 
release.  And  defendyit  further  alleges  that  the  handwriting  of  said  pre- 
tended release,  and  the  name  of  W.  H.  Prescott  written  thereunder,  are  not, 
jior  yet  either  of  them,  in  the  handwriting  of  the  defendant,  nor  was  the  said 
pretended  release,  or  the  name  attached  thereto,  written  upon  the  mortgage 
■of  said  record  with  the  knowledge  or  consent,  or  by  procurement,  of  this  de- 
fendant; that  the  name  of  the  defendant,  written  under  the  pretended  release 
of  said  mortgage,  on  the  margin  of  the  record  of  said  mortgage,  is  a  forgery 
of  the  name  of  this  defendant,  by  some  person  to  this  defendant  unknown. 
And  this  defendant  further  says  that  he  had  no  knowledge  whatever  of  said 
i)retended  rele<ise  or  said  forgery  until  after  the  bringing  of  this  action.  De- 
fendant further  alleges  that  it  would  be  Inequitable  and  obnoxious  to  good 
<;onscience  and  good  morals  to  declare  the  said  mortgage  canceled,  annulled, 
or  removed  as  a  cloud  upon  the  title  of  said  premises,  without  payment  to 
this  defendant  of  the  amount  due  and  owing  this  defendant,  and  secured  to 
him  by  the  said  mortgage.'' 

The  answer  states  a  defense  to  the  action.  It  is  denied  therein  that  the 
note  in  question  had  been  paid  or  the  mortgage  released;  and  it  is  alleged 
that  the  purported  release  of  the  same  on  the  record  was  made  without 
authority,  and  is  a  forgery.  For  the  purposes  of  the  demurrer,  these  state- 
ments must  be  taken  as  true,  and  they  put  in  issue  the  facts  upon  which  re- 
lief is  sought  in  the  action. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings. 
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SUPREME  COURT  OF  MINNESOTA. 

t 

Tune  v.  Sweeney  and  another* 
Filed  November  30, 1885. 

1.  Appeal  from  Justiob'b  Coubt—Evidbnce— Several  Judgment— Liability  of  De- 

fendant. 

Where  a  defendant,  against  whom  a  several  judgment  was  rendered  in  justice's 
court,  in  an  action  against  two  defendants,  appeared  at  the  trial,  but  made  no  ob- 
ieetion  to  any  of  the  proceedings,  and  the  record,  upon  an  appeal  upon  questions  of 
law  only,  discloses  no  part  of  the  evidence,  it  will  be  presumed  that  the  evidence 
offered  was  sufficient  to  establish  a  several  liability. 

2.  Same — Improper  Admission  of  Evidence. 

The  action  was  upon  a  promissory  note  produced  at  the  trial,  but  which  does  not 
ayipear  to  have  been  filed  with  the  court.  Ileld^  that  such  omission  was  no  ground 
for  a  reversal  of  the  judgment. 

Appeal  from  a  judgment  of  the  district  court,  Clay  county. 

Mosness  <&  Douglas,  for  respondent,  Annie  Tune.  F.  D.  Larrabee,  for  ap- 
pellants, Thomas  F.  Sweeney  and  another. 

Vanderburgh,  J.  This  action  was  brought  in  justice's  court  against  two 
defendants,  only  one  of  whom  was  served  with  process.  The  complaint  was 
oral,  upon  a  promissory  note,  the  substance  of  which  was  entered  in  tlie 
docket;  but  whether  the  promise  was  joint  only,  or  several  as  well,  did  not 
appear.  The  defendant  who  was  serveid  appeared  on  the  trial.  The  note  was 
received  in  evidence  without  objection,  and  judgment  was  rendered  against 
the  defendant  who  appeared  for  the  amount  claimed  and  interest.  The  ap- 
peal was  upon  questions  of  law  only,  and  the  evidence  was  not  returned. 

1.  In  the  absence  of  the  evidence  including  the  note  or  a  copy,  we  are  not 
able  to  say  that  the  defendants'  liability  thereon  was  not  several,  pr  that  there 
was  not  sufficient  evidence  to  support  the  judgment  as  rendered.  We  must 
presume  that  there  was. 

2.  The  note  does  not  appear  among  the  files,  but  it  was  produced  and  ac- 
counted for  at  the  trial,  showing  that  it  was  in  possession  of  the  payee,  and 
the  defendant  did  not  ask  that  it  should  be  made  part  of  the  record,  which 
the  court  doubtless  would  have  required  if  necessary  for  his  convenience  or 
protection.     The  omission  is  no  ground  for  a  reversal  of  the  judgment. 

Judgment  affirmed. 


Clark  v.  C.  N.  Nelson  Lumber  Co. 
Filed  November  30,  1886. 

Loos  AND  Logging — Couversion  of  Mabked  Loos  Mingled  in  Boom  with  Defend- 
ant's Loos. 

Where  logs  bearing  plaintifiTs  marks  were  mingled  with  defendant's  logs  in  the 
private  mill-boom  of  tfie  latter,  and  sawed  by  them  into  lumber  along  with  logs  of 
their  own,  held  sufficient  evidence  of  a  conversion  thereof  by  defendant. 

Same — Evidence  of  Possession— Certified  Copy  of  Scale-Bills. 

Held,  also,  that  a  certilied  copy  of  scale  bills  taken  from  the  records  of  the  sur- 
veyor general  of  logs,  purporting  to  be  a  scale  of  logs  for  the  defendant  in  its  mill- 
booms  at  Stillwater  and  Lakeland,  and  including,  in  separate  columns,  log-marks, 
the  number  of  logs,  and  the  quantity  in  feet  of  eacli  log-mark,  w^ith  date  and  place 
therein  indicated,  and  signed  by  the  surveyor  general,  and  which  purported  to  in- 
clude logs  hearing  plaintitfs  marks,  were  prima  fade  evidence  of  aefendant's  pos- 
session of  the  lugs  in  controversy. 

Appeal— Record — GRorxns  for  New  Trial. 

The  grounds  upon  which  a  motion  for  anew  trial  in  the  trial  court  is  made  should 
be  stated,  and  appear  upon  the  record,  in  order  to  be  available  uponappeaL 
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Appeal  from  an  order  of  the  municipal  court,  City  of  Stillwater. 

8earle8,  Ewing  <&  Qale^  for  respondent,  Matt.  Clark.  Fayette  Marshy  for 
appellant,  C.  N.  Nelson  Lumber  Co. 

Vanderburgh,  J.  Action  for  the  conversion  of  logs  by  defendant.  The 
matter  in  controversy  here  is  whether  there  was  evidence  sufficient  to  make 
a  case  for  the  plaintiff  in  respect  to  the  alleged  possession  and  appropriation 
of  his  logs  by  defendant.  The  case  turns  upon  the  effect  to  be  given  to  cer- 
tified copies  of  the  record  of  certain  scale-bills  of  the  surveyor  general  of  logs, 
which  were  received  in  evidence.  The  logs  in  question  have  certain  mariis 
belonging  to  plaintiff,  which  were  duly  recorded  in  hia  name  in  the  office  of 
the  surveyor  general.  The  evidence  also  tended  to  show  that  all  logs  received 
by  defendant  in  its  mill-booms  were  intended  to  be  and  were  sawed  into  lum- 
ber. 

Was  the  record  pf  the  scale-bills  in  question,  purporting  to  include  the  logs 
bearing  plaintiff's  mark,  descnbed  in  the  complaint,  sufficient  to  sustain  the 
iinding  of  the  court  that  they  came  into  defendant's  possession?  It  is  claimed 
by  the  defendant  that  these  scale-bills  do  not  comply  with  the  statute,  and 
were  not  properly  recorded,  and  hence  that  the  certified  copies  prove  nothing. 
It  appears  that  they  were  of  the  form  in  common  use,  upon  the  survey  of  logs 
coming  into  private  booms,  and  made  at  the  request  of  the  owners  of  such 
booms  in  order  to  ascertain  the  marks  and  quantity  of  logs  therein,  and  not 
upon  a  sale  or  transfer  of  logs.  Each  of  such  scale-bills  purports  to  be  a  ** Scale 
of  logs  for  C.  N.  Xelson  Lumber  Co.  in  their  mill-boom  at  Stillwater,"  fol- 
lowed by  several  columns  purporting  to  contain  the  marks  of  logs,  the  number 
of  the  same,  and  the  amount  in  feet  of  each  mark,  including  logs  bearing 
plaintiff's  mark,  and  also  indicating  time  and  place,  as,  for  example,  ''Still- 
water, Minn.,  September  30,  1884." 

From  this  it  sufficiently  appears  that  the  scale  was  made  for  defendants,  or 
at  their  request,  of  logs  in  their  mill-boom  at  Stillwater.  The  date  of  the  bills 
is  presumptively  that  of  the  completion  of  the  scale,  for  it  would  be  the  duty 
of  the  officer  to  make  it  then .  And  the  columns,  in  connection  with  the  head- 
ing, and  the  common  usage  and  understanding,  are  readily  interpreted  to  in- 
dicate the  marks,  number,  and  quantity  of  the  logs  of  each  mark  scaled. 

It  would  appear  that  in  such  cases  the  logs  are  scaled  at  the  request  of 
parties  requiring  it,  to  indicate  the  amount  and  ownership  of  the  logs  in  par- 
ticular booms,  and  not  for  purposes  of  transfer  or  delivery.  No  scale-mark 
by  the  surveyor  general  need,  therefore,  in  such  ctises,  be  placed  in  the  bill, 
4is  contemplated  by  section  15,  c.  82,  Gen.  St.  The  evidence  was  prima  facie 
sufficient  to  show  defendant's  possession  of  the  logs  in  controversy,  and  the 
fact  that  they  were  sawed  into  lumber  wiis  sufficient  to  show  their  conversion. 

On  the  motion  for  a  new  trial  in  the  court  below  no  grounds  of  the  motion 
were  stated,  and  the  record  does  not  disclose  the  grounds  upon  which  the  same 
was  considered  and  determined.  The  appeal  to  this  court  is  to  correct  errors 
in  the  rulings  and  decision  of  the  trial  court.  The  record  should  therefore 
show  what  matters  were  passed  upou  by  that  court.  The  order  denying  a 
new  trial  must  be  affirmed. 


Oliver  and  others.  Copartners,  etc.,  v,  Peterson  and  another. 

Filed  November  30,  1885. 

Mechanic's  Liejc— Deed  Subsequent  to  Contract  fob  Materials— Puechase- Money 
MoKKiAOE— Retordinc; — Priority  of  Liens. 

AVhere  a  vendee  t)f  real  estate,  subsequent  to  a  contract  for  materials  to  be  fur- 
viished  for  a  house  to  be  built  for  him  on  the  land  purchased,  received  a  deed,  and 
at  the  same  time  executed  to  the  vendor  a  purchase-money  mortgage,  botli  of  which 
remained  unrecorded  until  after  the  delivery  of  such  materials,  and  the  liliuK  of  an 
account  and  claim  of  lien  therefor,  held,  that  the  lien  of  such  mortgage  was  intrin- 
sically superior,  and  the  omission  of  the  mortgagee  to  record  his  mortgage  until  the 
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deed  was  recorded  is  not  to  be  construed  into  a  waiver  or  esto])pel,  so  as  to  subor- 
dinate his  lien  to  that  of  the  material-man,  though  the  latter  had  notice  of  the  exe- 
cution of  the  deed,  but  not  of  the  mortgage. 

Appeal  from  an  order  of  the  district  court,  Clay  county,  denying  new  trial. 

Sjwontrd:  LaiTuhee,  for  respondents,  M.  J.  Oliver  and  others,  copartners, 
etc.  Buiiihavit  Mills  d:  TillotHon,  tor  appellants,  Hannah  Peterson  and  an- 
other. 

Vanderbi'rgii,  J.  The  plaintiffs  seek  to  enforce  a  mechanic's  lien  against 
the  real  estate  described,  and  claim  tliat  the  same  should  be  adjudged  suj^e- 
rior  to  a  purchase-money  mortgage  held  by  defendant  Davy  upon  the  same 
premises.  The  record  shows  that  on  the  sixteenth  day  of  October,  188o» 
Davy,  then  being  the  owner  thereof,  agreed  to  sell  and  convey  to  defendant 
Peterson  the  premises  in  question;  and  the  purchase  was  consummateii  be- 
tween them,  in  accordfmce  with  the  terms  of  the  agreement,  on  the  second 
day  of  November  following,  by  the  delivery  of  the  deeil  to  Peterson,  and  the 
mortgage  by  her  to  him  for  the  purchase  money.  The  deed  has  not  been  re- 
corded, and  the  mortgage  was  not  recorded  till  January  17,  1884,  which  was 
subsequent  to  the  filing  of  a  claim  of  lien  upon  the  premises  by  plaintiffs. 
The  materials  for  which  such  lien  was  tiled  were  furnished  by  plaintiffs  un- 
der a  contract  with  Peterson,  and  used  in  the  erection  of  a  store  building 
on  the  premises,  between  the  date  of  her  purchase  and  December  2,  1883. 
Plaintiffs  had  no  notice  of  the  existence  of  the  mortgage  prior  to  the  tiling 
of  their  account  and  claim  of  lien,  but  had  actual  notice  of  the  existence  of 
the  unrecorded  deed. 

Plaintiffs^  lien  bound  only  the  interest  of  defendant  Peterson  in  the  land. 
Gen.  St.  1878,  c.  90,  §  1.  If  it  accrued  prior  to  the  deed,  and  while  she  held 
possession  under  the  agreement  or  contract  of  purchase,  it  would,  of  course, 
be  suboixlinate  to  the  rights  of  the  vendor.  She  was  then  the  equitable  owner, 
subject  to  the  payment  of  the  purchase  money.  Upon  the  delivery  of  the  deed 
she  became  the  legal  owner,  subject  to  the  purchase-money  mortgage.  Davy's 
equity  is  therefore  intrinsically  superior  to  that  of  plaintiffs',  and  the  case  is 
not  within  tiie  recording  act.  The  statute  (section  21,  c.  40,  Gen.  St.  1878/ 
does  not  include  mechanics' liens;  but  if  the  language  were  to  be  extended  by 
construction  so  as  to  include  them,  and  give  them  the  same  effect  as  judg- 
ments or  attachment  liens,  as  the  plaintiff  insists,  yet  it  will  be  remembered 
that  hy  the  terms  of  the  statute  such  liens  can  only  take  preference  where 
the  debtor's  title  actually  appears  of  record.  The  fact  that  plaintiffs  had 
learned  of  the  existence  of  the  deed  is  not  enough.  Third  parties  might  rely 
on  the  statute.  Dickinson  v.  Kinney^  5  Minn.  417,  (Gil.  332.)  It  would  be 
enough  in  such  case  that  the  mortgage  was  recorded  aa  soon  as  the  deed  was 
recorded. 

If,  then,  defendant  Davy  was  not  by  law  required  to  record  his  mortgage 
sooner,  as  against  such  liens,  his  mere  omission  to  do  so  cannot  be  construed 
into  a  waiver  or  estoppel,  so  as  to  subordinate  his  lien  to  that  of  plaintiffs. 
And  no  other  act  or  omission  on  his  part  is  complained  of,  and  there  is  no 
finding  of  any  waiver  or  estoppel  in  the  case.  It  is  admitted  that  the  plain- 
tiffs had  learned  from  Peterson  of  the  existence  of  the  unrecorded  deed  prior 
to  the  delivery  of  the  greater  part  of  the  materials  furnished  by  them,  though 
the  complaint  alleges  that  her  contract  therefor  was  made  prior  to  the  deeil. 
But  they  investigated  the  title  no  further,  and  the  wise  does  not  appear  to 
differ  essentially  from  that  of  ordinary  creditors  who  have  sold  goods  to  a 
purchaser  on  the  supposition  that  he  owned  unincumbered  property,  and  wa* 
responsible.  Spring  y.  Short,  90  X.  Y.  543;  Strong  v.  Van  Duersen,  23  X. 
J.Eq.  371.. 

Order  reversed. 
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MoLLisoN  o.  Estate  of  Mills,  Deceased. 
Filed  December  1,  1885. 

1.  Executors  and  Administrators — Extension  of  Time  for  Presentation  of  Claim. 

Held  that,  on  the  facts  of  this  case,  the  court  below  was  justified  in  granting:  an 
application  under  Gen.  St.  1878,  c.  53,  g  8,  f^-  a  renewal  of  the  conuniasion,  and  an 
allowance  of  further  time  to  a  creditor  in  which  to  present  his  claim  against  the 
estate. 

2.  Same— "Good  Cause"  for  Granting. 

Wliether  "  good  cause  "  is  shown  for  granting  such  applications  is  to  a  certain 
extent  a  matter  addressed  to  the  sound  discretion  of  the  court. 

Appeal  from  an  order  of  the  district  court.  Mower  county. 

La/ayette  French,  for  respondent,  Allen  Mollison.  Johnson  &  Piei'ce,  for 
appellant,  Ellen  M.  Mills. 

MiTCUELL,  J.  Appeal  from  an  order  of  the  district  court,  reversing  an 
order  of  the  probate  court  denying  an  application  of  a  creditor  for  the  renewal 
of  the  commission,  and  the  allowance  of  further  time  in  which  to  present  his 
claim  against  the  estate  of  a  deceased  person.  Gen.  St.  1878,  c.  53,  §  8.  Let- 
ters of  administration  on  the  estate  of  Eliza  A.  Mills  were  issued  July  7, 1884, 
and  the  time  for  the  presentation  of. claims  by  creditors  was  fixed  at  nine 
months  from  that  date.  On  April  13,  1885,  six  days  after  the  expiration  of 
this  time,  and  before  the  settlement  of  the  final  account  of  the  administrator, 
Mollison  made  application  to  the  probate  court  for  a  renewal  of  the  com  mis- 
sion and  an  extension  of  time  in  which  to  present  his  claim.  In  support  of 
this  application  he  presented  his  own  affidavit  stating  that  he  had  a  valid 
claim  against  the  estate  for  over  $2,000,  (an  itemized  bill  of  particulars  being 
made  part  of  the  afiidavit;)  that  in  the  fall  of  1884  he  employed  one  French 
as  his  attorney  to  present  the  claim  and  to  take  cliarge  of  and  collect  the  same, 
and  to  take  exclusive  management  of  it,  and  to  appear  for  and  represent  him 
in  its  prosecution;  that,  relying  upon  the  promise  of  his  attorney  to  prepare 
and  present  tlie  claim,  he  gave  the  matter  no  further  attention,  and  did  not 
know  that  it  had  not  been  presented,  or  that  the  time  for  doing  so  had  ex- 
pired, until  April  11,  1885.  He  also  presented  the  affidavit  of  his  attorney 
fully  corroborating  his  statement,  and  further  stating  that,  owing  to  business 
engagements,  the  attorney  had  been  unable  to  prepare  and  present  the  claim 
prior  to  February  18,  1885;  that  on  that  date  he  was  taken  ill,  and  had  been 
confined  to  his  house  and  had  been  unable,  with  the  exception  of  one  day,  to 
attend  to  any  business  from  that  date  until  after  the  time  for  presenting  the 
claim  had  expired,  and  that  this  sickness  was  the  reason  why  it  was  not  pre- 
pared and  presented.    No  counter-affidavits  were  offered. 

The  action  of  the  probate  court  in  refusing  the  application  was  brought  be- 
fore the  district  court  by  a  writ  of  certiorari,  and  the  latter  court  evidently 
assumed  to  hear,  examine,  and  determine  the  matter  de  nooo  precisely  as  in 
case  of  an  appeal.  As  no  point  is  made  that  this  is  not  con*ect  practice,  and 
as  it  is  in  harmony  with  the  appellate  jurisdiction  of  the  district  court  in 
probate  matters,  we  assume,  without  consideration,  that  the  application  was 
before  that  court  for  the  exercise  of  its  judicial  discretion,  precisely  as  it  was 
before  the  probate  court  in  the  first  instance.  We  think  that  the  facts  stated 
in  the  affidavits  constituted  "good  cause"  for  renewing  the  commission, 
and  justified  the  court  in  granting  Mollison  additional  time  in  which  to  pre- 
sent his  claim.  It  is  not  necessary,  in  order  to  come  to  this  conclusion,  to 
hold  that  either  Mollison  or  French  was  fully  exonerated  from  all  laches. 
Like  all  similar  applications  it  was  to  a  certain  extent  addressed  to  the  sound 
discretion  of  the  court,  and  we  do  not  think  the  same  strictness  should  neces- 
sarily be  followed  as  in  case  of  an  appliwition  for  relief  from  a  default  in  a 
civil  action  where  the  rights  of  the  other  party  are  directly  involved.  The 
sole  object  of  limiting  the  time  for  presenling  claims  is  to  secure  prompt  set- 
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tlement  of  estates.  In  this  case  there  had  been  no  order  for  the  payment  of 
debts  or  for  the  distribution  of  the  estate,  and  there  was  no  suggestion  that 
the  granting  of  this  application  would  result  in  any  material  delay  in  settling 
the  estate,  or  cause  it  any  possible  injury,  unless  it  was  the  chance  of  having 
to  pay  the  claim  in  case  it  was  finally  allowed.  To  refuse  the  creditor  an  op- 
portunity to  present  his  claim  under  these  circumstances,  when  he  was  at 
most  only  guilty  of  an  excusable  oversight,  would  have  been  unnecessarily 
harsh.  There  was  certainly  no  abuse  of  discretion  in  granting  it.  The  case 
of  Massachusetts  Mut  Life  Ins,  Co,  v.  Elliot,  24  Minn.  134,  is  not  analogous 
in  its  facts.  In  that  case  no  action  was  taken  by  the  creditor  for  two  months 
after  notice  of  the  death  of  £]liott,  not  even  as  much  as  to  ascertain  what 
steps  had  been  taken  in  the  probate  court.  It  must  also  be  kept  in  mind  that 
this  couH  sits  only  for  the  purpose  of  reviewing  alleged  errors  of  law,  and 
in  a  matter  like  the  present,  addressed  largely  to  the  sound  discretion  of  the 
lower  court,  we  could  not  reverse  except  for  an  abuse  of  this  discretion. 
Order  affirmed. 


Whittaker  V,  Collins. 

Filed  DecemJber  1,  1886. 

1.  AcTioNB— Tort— Negligent  Performance  of  Contract. 

Where  an  action  is  maintainable  for  a  tort  simply,  without  reference  to  any  con- 
tract between  the  parties,  the  action  is  one  of  tort  purely,  although  the  existence 
of  a  contract  may  nave  furnished  the  occasion  or  opportunity  for  committing  the. 
tort,  and  the  tort-feasors  need  not  be  joined  as  defendants. 

2.  Same— Parties. 

But  in  actions  for  torts  founded  on  contracts  or  ex  quasi  cfmtrojctu^  where  the  ac- 
tion is  not  maintainable  without  pleading  and  proving  the  contract,  the  gist  of  t)ie 
action  being  its  breach  either  by  malfeasance  or  nonfeasance,  the  action  is  one,  in 
substance,  on  the  contract,  and  all  persons  jointly  liable  must  be  sued. 
3-  Same— Negligence  of  Member  of  Firm  of  Physicians. 

Rule  applied  to  a  case  where  a  person  employed  the  professional  services  of  a 
firm  of  physicians  and  surgeons,  and  one  member  of  the  firm,  while  acting  under 
this  emploVmeiit,  failed  to  exercise  proper  profwsional  skill  and  care;  Ao/c/t/1/7  that 
an  action  by  the  patient  for  damages  for  such  failure  was  one  on  the  contract,  the 
breach  of  wliich  was  the  foundation  of  the  action,  and  hence  all  the  members  of 
the  copartnership  must  be*joined  as  defendants. 

Appeal  from  an  order  of  the  district  court,  St.  Louis  county,  sustaining 
defendant's  demurrer  to  plaintiff's  complaint. 

White  &  Reynolds,  for  appellant,  Thomas  A.  Whittaker.  Allen  d-  Park- 
hurst,  for  respondent,  Edward  E.  Collins. 

Mitchell,  J.  This  is  an  action  for  damages  caused  by  the  negligence 
and  unskillfulness  of  defendant  as  a  physician  and  surgeon.  It  appears  from 
the  complaint,  in  substance,  that  defendant  and  one  Graff  were  copartnei-s 
as  priicticing  physicians  and  surgeons;  that,  plaintiff's  leg  having  been 
broken,  he  employed  the  firm  to  set  it,  and  to  care  for  and  treat  him  profes- 
sionally; that  part  of  the  time  Graff  attended  him,  and  did  his  work  skillfully; 
that  the  remainder  of  the  time  his  partner,  the  defendant,  attended  the  plain- 
tiff, and  performed  his  duties  negligently  and  unskillfully,  causing  the  in- 
juries complained  of.  Both  were  acting  in  the  line  of  their  partnership  busi- 
ness, and  under  and  in  pui*suance  of  the  employment  of  the  ftrm  profession- 
ally by  the  plaintiff. 

The  court  below  having  sustained  a  demurrer  to  the  complaint  on  the 
ground  of  a  defect  of  parties  def  Midant,  the  sole  question  raised  by  this  ap- 
peal is  whetlier  Graff,  defendant's  partner,  should  have  been  made  a  party 
defendant.  The  admitted  rule  is  that  in  actions  on  contract  all  persons  jointly 
liable  must  be  sued,  but  that  in  actions  for  tort,  disconnected  from  any  con- 
tract, the  tort-feasors  need  not  be  joined.  The  question  is,  what  rule  applies 
in  what  are  sometimes  called  actions  for  torts  founded  on  contracts  or  ac- 
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tions  ex  quasi  contractu  f  The  principle  running  through  all  the  cases  seems 
to  be  that  where  the  action  is  maintainable  for  the  tort  simply,  without  ref- 
erence to  any  contract  between  the  parties,  the  action  is  one  of  tort  purely, 
although  the  existence  of  a  contract  may  have  been  the  occasion  or  furnished 
the  opportunity  for  committing  the  tort.  But  where  the  action  is  not  main- 
tainable without  pleading  and  proving  the  contract, — where  the  gist  of  the 
action  is  the  breach  of  the  contract,  either  by  malfeasance  or  nonfeasance, — it 
is,  in  substance,  whatever  may  be  the  form  of  the  pleading,  an  action  on  the 
contract,  and  hence  all  persons  jointly  liable  must  be  sued.  1  Chit.  PI.  87 ; 
Pom.  Rem.  334;  Dicey,  Parties,  455;  1  Lindl.  Partn.  482;  2  Colly.  Partn.  § 
732;  Potoell  v.  Laytoii,  2  Bos.  &  P.  (N.  R.)  365;  Maas  v.  Hoheita,  Id.  454; 
Oabell  V.  Vaughan,  1  Wms.  Saund.  291c,  291/;  Weall  v.  King,  12  East,  452; 
BretTierton  v.  Wood,  3  Brod.  &  B.  54;  Walcott  v.  Canfleld,  3  Conn.  198. 

According  to  this  test  it  seems  to  us  clear  that  this  is  an  action  on  the  con- 
tract. The  gist  and  gravamen  is  the  breach  of  its  terms,  which,  whether  ex- 
press or  implied,  were  that  these  physicians  and  surgeons  would  treat  the 
plaintiff  with  ordinary  professional  skill  and  care.  It  would  have  been  im- 
possible for  plaintiff  to  state  his  cause  of  action  without  alleging  the  contract, 
for  the  liability  of  the  defendant  arose  solely  out  of  it,, and  not  out  of  some 
general  common-law  duty  independent  of  contract.  The  only  cases  which 
appellant  cites  in  support  of  his  contention  are  Govett  v.  Radnidge^  3  Ejist, 
62,  and  White  y,  Smith,  12  Rich.  595.  The  first  of  these  cases  has  been  over- 
ruled, and  is  no  longer  considered  law.  The  latter  was  an  action  for  damages 
for  the  loss  of  a  slave  killed  through  the  negligence  of  a  partnership,  while 
in  their  charge  under  a  contract  of  hire.  The  court  placed  its  decision 
wholly  upon  the  ground  that  the  gravamen  of  the  suit  was  not  the  contract, 
but  the  negligence  of  the  defendant,  and  that  the  contract  was  mere  matter 
•of  recital  to  explain  that  the  slave  was  in  charge  of  the  defendant,  and  adds: 
"Proof  of  any  other  process  by  which  the  charge  resulted  would  have  been 
admissible."  At  least  this  is  the  ground  upon  which  the  court  decided  the 
-case,  and  is  the  only  one  upon  which  the  decision  can  be  sustained,  if  at 
all.  But  in  the  case  at  bar  the  foundation  of  the  action  is  the  contract,  and 
the  gravamen  of  it  its  breach.  There  is  no  force  in  the  suggestion  that  Graff 
was  not  a  necessary  party  because  personally  innocent.  This  same  sugges- 
tion was  made  by  counsel  in  Powell  v.  Layton,  supra.  The  adt  of  one  partner 
in  the  line  of  the  copartnership  business  is  the  act  of  all.    Order  affirmed. 


Chadbourn  v,  Rahilly  and  another. 

Filed  December  8,  1885. 

Claim,  and  Delivery — Action  for  Wheat — Action,  when  Commenced — Pending  Ac- 
tion. 

The  plaintiff  commenced  this  action  of  claim  and  delivery  against  John  Rahilly, 
and  the  wheat  in  controversy  therein  was  taken  from  John  Rahilly's  possession 
and  delivered  to  plaintiff.  Subseqnently,  under  sections  43-46,  c.  66/Gen.  St.  187S. 
Patrick  H.  Rahilfy  was  made  a  party  defendant,  and  he  answered  and  took  part  in 
the  trial  without  objection.  It  appeared  that  after  the  action  was  originally  com- 
menced against  John  Rahilly,  but  before  Patrick  Rahilly  was  made  party  defend- 
ant therein,  the  wheat  was  taken  from  plaintiff's  possession  in  an  action*of  claim 
and  delivery,  instituted  by  Patrick  Rahilly  against  ])laintiff,  nominally,  and  two 
other  persons,  in  which  process  was  served  upon  such  two  other  persons,  but  not 
upon  plaintiff.  Heid,  firsts  that  the  action  brought  by  Patrick  Rahilly,  though  pend- 
ing and  undetermined,  is  not  a  bar  to  this  action ;  and,  second,  that^this  action  is  lo 
be  taken  as  having  been  commenced  against  Patrick  Rahilly  as  of  the  time  when 
he  became  party  defendant  therein,  and  tliat  the  property  and  right  of  possession 
of  the  wheat  having  been  found  to  be  in  the  plaintiff,  judgment  was  properly  ren- 
dered in  plaintiff's  favor  against  Patrick  EahiUy  for  the  possession  of  the  wheat,  or 
its  value. 

Appeal  from  a  judgment  of  the  district  court,  Olmsted  county. 
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A.  L,  Gove,  for  respondent,  Iteuben  TV.  Chadbourn.  JE.  M,  Card,  for  appel- 
lant, P.  H.  Rahilly. 

Berry,  J.  On  February  14,  1877,  John  Rahilly,  to  secure  his  promissory 
notes  to  the  amount  of  ^8,500,  executed  to  plaintiff  a  mortgage  of  480  acres 
of  land,  and  on  the  next  day  he  executed  to  plaintiff  a  lease,  duly  recorded, 
of  the  same  land  for  the  term  of  four  years  from  March  1,  1877,  the  plain- 
tiff agreeing  therein  to  pay  as  rent  "the  net  proceeds  and  property  which 
should  arise  from  the  farming  of  said  premises  during  said  term,  or  that 
might  be  realized  by  subletting;"  the  same  to  be  applied  as  follows,  viz.: 
(1)  To  the  payment  of  any  money  advanced,  or  to  be  advanced,  by  plaintiff 
or  by  any  bank  to  Rahilly,  or  to  any  tenant  on  the  premises,  to  carry  on  and 
farm  the  land,  with  12  per  cent,  interest;  (2)  to  pay  the  interest  on  the  mort- 
gage above  mentioned;  (3)  to  the  payment  of  the  principal  of  the  mortgage  as 
it  became  due.  The  trial  judge  finds  that  the  purpose  and  object  of  the  lease 
was  to  furnish  additional  security  for  the  payment  of  the  money  secured  by 
the  mortgage.  This  finding  is,  of  course,  to  be  considered  as  meaning  that 
"the  purpose  and  object"  of  the  lease,  taken  as  a  whole,  was  to  fui*nish  such 
additional  security,  and  not  as  meaning  that  it  did  not  and  was  not  intended 
to  secure  the  advances  mentioned.  The  securing  of  the  advances  was  one  of 
the  means  by  which  the  purpose  and  object  spoken  of  were  to  be  accom- 
plished. 

On  March  24,  1879,  plaintiff  sublet  the  premises  leased  to  him  to  John  Ra- 
hilly, who  was  to  farm  the  same  during  the  season  of  1879,  and,  among  other 
provisions  of  the  sublease,  it  may  (with  sufficient  ^accuracy  for  the  purposes 
of  this  opinion)  be  stated  that  the  title  to  the  wlieat  to  be  raised  by  John  Rii- 
liilly  on  certain  parcels  of  the  leased  land  w^as  to  be  and  remain  in  the  plain- 
tiff.    The  subletting  was  renewed  upon  the  same  terms  for  the  season  of 

1880.  In  1878  and  1879  the  plaintiff  advanced  to  John  Rahilly  more  than 
82,000,  to  enable  him  to  carry  on  and  farm  the  leased  premises,  and  no  part 
of  such  advance  has  been  paid.  The  mortgage  of  February  14,  1877,  was 
foreclosed  by  a  sale  of  the  mortgaged  premises  to  plaintiff  on  February  14, 

1881,  for  the  full  amount  of  tlie  debt  thereby  secured. 

On  April  8, 1881,  this  action  of  claim  and  delivery  was  brought  against 
John  Rahilly  by  plaintiff,  to  recover  certain  wheat  raised  by  John  Rahilly  on 
the  subleased  land  premises  in  1880,  of  which  wheat  plaintiff  claims  tilleand 
right  of  possession  undor  the  before-mentioned  provision  ofthesublejise;  and 
upon  proper  process  in  the  action,  the  wheat  was  taken  from  the  possession 
of  John  Rahilly  and  delivered  to  plaintiff. 

On  May  7,  1881,  P.  H.  Rahilly  was  made  a  party  to  the  action  by  proceed- 
ings under  sections  43-46,  c.  QQ,  Gen.  8t.  1878,  and  he  accordingly  appeared, 
answered,  and  took  part  in  the  trial  without  objection.  His  answer  sets  up 
a  chattel  mortgage  of  the  wheat  in  controversy,  made  by  John  Rahilly  to  him 
on  February  7,  1881,  to  secure  a  just  indebtedness,  by  virtue  of  which  mort- 
gage he  claims  to  be  owner  and  entitled  to  the  possession  of  the  wheat.  The 
answer  further  alleges,  in  substance,  that  in  an  action  instituted  by  him  for 
the  recovery  of  the  wheat,  nominally  against  plaintiff  and  two  others,  but  in 
which  process  was  not  served  upon  the  plaintiff,  but  was  served  upon  the 
other  two  persons  named,  as  his  co-defendants,  the  wheat  was  taken  from 
plaintiff's  possession  and  subsequently  delivered  to  him,  (P.  H.  Rahilly,)  and 
that  this  action  is  still  pending  and  undetermined.  The  answer  also  contains 
a  general  derial  of  the  allegations  of  the  complaint.  The  plaintiff's  reply  in 
substance  attacks  and  denies  the  validity  of  the  chattel  moitgage,  and  admits- 
the  institution  and  pendency  of  the  action  of  P.  H.  Rahilly,  and  the  taking 
of  the  wheat  therein,  substantially  as  alleged  in  his  answer.  The  court  be- 
low found  in  plaintiff's  favor,  and  accordingly  awarded  him  a  recovery  against 
both  John  and  P.  II.  Rahilly  in  the  usual  form,  viz.f  for  the  possession  of  the 
wheat  or  its  value. 
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1.  The  first  position  taken  here  in  behalf  of  P.  H.  Rahilly,  who  alone  ap- 
peals, is  that  plaintiff  has  no  right  or  title  to  the  wheat,  (1)  because  the  lease 
from  Jolin  Rahilly  to  plaintiff  only  operated  in  law  to  make  plaintiff  mort- 
gagee in  possession  of  the  lands,  and  the  payment  of  the  mortgageil  debt,  i,  e.^ 
by  the  purchase  at  the  foreclosure  sale,  extinguished  all  rights  and  interest 
therein.  The  answer  to  this  is  that  while  it  is  true  that  plaintiff  was  mort- 
gagee and  in  possession,  he  was  not  in  possession  as  mortgagee  but  as  lessee, 
and  that  while  the  payment  of  the  mortgage  debt  might  extinguish  the  plain- 
tiff's rights  as  mortgagee,  it  would  not — at  least  until  the  time  of  redemp- 
tion from  the  foreclosure  sale  expired — terminate  the  relations  of  lessor  and 
lessee,  and  sublessor  and  sublessee,  between  plaintiff  and  John  Rahilly,  or 
take  away  the  plaintiff's  authority  to  enforce  whatever  rights  the  lease  and 
sublease  purported  to  give  him.  One  of  these  was  his  right  of  property  in 
the  wheat  in  controversy,  which  he  held,  as  we  have  before  seen,  not  merely 
as  security  for  the  principal  and  interest  of  the  mortgage  debt,  but  as  security 
for  tidvances.  Defendant's  second  point,  viz.,  that  plaintiff  has  no  claim  to 
the  wheat  because  the  lease  is  void  as  without  consideration,  is  clearly  with- 
out foundation.  The  lease  is  a  formal  one  by  the  owner  of  the  land,  or  an 
interest  in  it,  who  is  entitled  to  possession,  and  is  made  in  consideration  of 
what  is,  or  is  equivalent  to,  an  agreement  to  pay  rent  by  plaintiff.  The  third 
point,  viz.,  that  if  the  lease  is  valid,  it  is  so  only  as  security  in  the  nature  of 
rt.  chattel  mortgage,  and  appellant's  mortgage,  taken  without  notice,  is  en- 
titled to  precedence  over  it,  is  answered  by  the  fact  that,  whether  the  lease 
be  in  the  nature  of  a  chattel  mortgage  or  not,  it  is  not  a  chattel  mortgage, 
but  a  lease,  and  as  such  was  properly  recorded. 

2.  The  position  that  the  appellant's  action  of  claim  and  delivery,  havings 
been  instituted  before  appellant  was  made  a  party  to  the  action,  and  having 
been  properly  pleaded,  is  a  bar  to  the  maintenance  of  this  action,  is  answered 
by  the  fact  that  plaintiff  was  not  served  with  process  in  appellant's  action, 
and  was  therefore  not  a  party  to  the  same,  or  bound  by  it. 

Appellant's  last  point  is  that  P.  H.  Rahilly  not  having  "meddled  or  inter- 
fered with"  the  wheat  until  after  plaintiff's  action  was  commenced,  and  the 
wheat  delivered  to  plaintiff  therein,  plaintiff  had,  when  this  his  action  was 
commenced,  no  cause  of  action  against  appellant,  and  was  therefore  entitled 
to  no  recovery  against  appellant.  This  action  was  originally  commenced 
against  John  Rahilly,  and  the  wheat  taken  by  the  sheriff  on  April  8,  188L 
On  April  29th,  as  appears  from  the  admissions  of  the  pleadings,  the  appellant 
commenced  the  action  pleaded  by  him  in  bar,  in  which  the  property  was,  on 
appellant's  behalf,  on  that  day  taken  from  the  possession  of  the  plaintiff  and 
thereafter  duly  delivered  to  appellant.  On  May  7th  appellant  was  brought  in 
as  a  party  to  this  action,  by  the  service  of  the  order  making  him  a  party,  as 
well  as  of  the  amended  summons  and  complaint,  both  bearing  date  May  4th; 
and  subsequently,  as  we  have  before  seen,  appellant,  without  objection,  an- 
swered and  took  part  in  the  trial  of  the  case.  In  this  state  of  facts  we  are  of 
opinion  that,  as  respects  the  appellant  and  his  defense,  this  action  may  well 
be  taken  to  have  been  instituted  as  of  the  date  when  he  was  brought  into  it, 
in  the  manner  above  indicated.  At  that  time  the  wheat  had  been  taken  from 
plaintiff's  possession  by  the  seizure  made  in  appellant's  action,  and  in  his  be- 
half; and  if  it  were  necessary,  it  might  be  added  that  upon  the  allegations  of 
the  appellant's  answer  in  this  action  it  had  presumably  been  delivered  into 
his  personal  possession.  As  to  the  time  when  appellant's  action  was  com- 
menced, and  the  wheat  taken  from  plaintiff's  possession,  there  appears  to  be 
a  discrepancy  between  the  finding  of  the  court  and  the  admiasioiis  of  the 
pleadings;  but  this  we  presume  to  have  been  an  inadvertent  slip  on  the  part 
of  the  court  in  a  matter  not  regarded  as  specially  important,  in  view  of  tha 
course  of  the  trial.     Jud'gment  atlirmed. 
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Curtis  and  another  v.  Hart  and  others. 
Filed  December  6,  1885. 
Logs  and  Lttmbeb — Stipulation — Injunctioh. 

Appeal  from  a  judgment  of  the  district  court,  Todd  county. 

B.  F,  Hartshorn,  for  plaintiffs,  Curtis  and  another.  J.  2>.  Jones,  for  de- 
fendant, Jas.  Hart. 

G1LFII.LAN,  C.  J.  There  is  nothing  whatever  in  this  appeaL  Plaintiffs 
brought  an  action  against  defendants  to  determine  the  title  to  certain  logs 
^nd  timber,  and  obtained,  giving  the  usual  bond,  a  writ  of  injunction.  Pend- 
ing the  action,  the  parties  entered  into  a  stipulation,  agreeing  that  the  plain- 
tiffs sliould  take  the  logs  to  defendants'  mill,  where  they  should  remain  till 
the  further  order  of  the  court,  and  containing  this  clause:  "And  the  said 
parties  hereby  agree  to  submit  to  said  court  for  its  decision,  upon  said  trial, 
what,  if  any,  compensation  or  allowance  shall  be  made  to  said  defendant  for 
his  work  and  labor  and  expense  in  cutting,  running,  and  driving  said  logs 
to  the  place  aforesaid.''  Nothing  was  said  about  any  compensation  to  plain- 
tiffs. Judgment  having  been  rendered  for  defendants,  they  applied,  under 
section  203,  c.  66,  Gren.  St.  1878,  to  have  their  damages  by  reason  of  the  in- 
junction ascertained.  On  that  application  plaintiffs  claimed  to  be  aiiowed 
for  costs  and  expenses  of  running  the  logs  under  the  stipulation,  and  the  claim 
was  rejected  by  the  court,  and  this  appeal  is  from  the  order  rejecting  that 
-claim  and  assessing  defendants'  damages. 

Even  if,  on  such  an  application,  the  defeated  party  may  by  consent  inter- 
pose a  counter-claim  to  the  successful  party's  claim  for  damages,  by  reason 
of  the  injunction,  (and  he  certainly  could  not,  except  by  consent,)  the  court 
•below  was  right;  for  the  stipulation  does  not  consent  to  it.    Order  affirmed. 


Coffin  and  another,  Partners,  etc.,  v,  Linxwecler. 

Filed  December  5,  1885. 

Pbincipal  and  Agent — Contbact  to  Sell  Land. 

Evidence  held  not  to  tend  to  show  a  contract  by  defendant  to  pay  plaintiff  for 
selling  real  estate. 

Appeal  from  an  order  of  the  municipal  court,  city  of  Minneapolis,  denying 
new  trial. 

John  W,  Oilger,  for  appellants,  G.  B.  Coffin  and  another,  partners,  etc. 
Weed  Munro,  for  respondent,  P.  J.  Linxweiier. 

GiLFiLLAN,  C.  J.  We  see  no  error  affecting  the  merits  in  this  case.  From 
the  letters  written  by  plaintiff  to  defendant  he  had  a  right  to  understand  (and 
it  id  clear  that  he  did  understand)  that  they  were  acting  in  behalf  of  some  one 
wishing  to  buy  the  lots.  There  does  not  appeal*  anything  from  which  defend- 
ant would  understand  that  plaintiffs  assumed  to  act  as  his  agents  to  sell  the  lots, 
«o  as  to  be*entitled  to  charge  him  for  their  services,  until  they  sent  him  aeon- 
tract  of  sale  executed  by  them  as  his  agents,  accompanied  with  a  deed  for  him 
to  execute.  After  executing  the  deed  he  sent  these  to  Foreman,  at  Minneap- 
olis, with  a  letter  in  which  he  stated  that  he  would  not  stand  any  charges  by 
them  for  fees.  Both  Freeman  and  Coe  swear  that  the  former  read  this  part 
of  tlie  letter  to  Coffin,  who  assented  to  it,  saying  that  they  would  have  to  get 
their  commission  from  the  other  party.  This  is  not  denied  on  the  part  of 
plaintiffs.  On  this  evidence  plaintiffs  could  not  recover,  as  it  does  not  tend 
to  show  a  contract  on  defendant's  part  to  pay  them.  The  evidence  of  defend- 
ant, admitted  against  plaintiffs'  objection,  did  not  affect  the  foregoing  facts, 
and  may  be  thrown  out  without  changinsr  the  stattis  of  the  case.  It  is  there- 
iore  not  necessary  to  consider  the  objections  to  it.    Order  affirmed. 
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.  •  GiLLETT  t>.  McCarthy. 

Filed  December  5,  1885. 

CJOHSTITUTIONAL  LaW— STATUTE— SUBJECT— TlTLE—F0BECL03URE  OF  ReAL  EsTATE. 

The  act  of  July  29,  1858,  entitled  "An  act  to  regulate  the  foreclosure  of  real  es- 
tate," and  regulating  riglit«i  of  redemptions  from  sales  under  executions,  judgments, 
orders,  or  decrees  of  courts,  and  under  mortgages  by  advertisement,  has  but  one 
general  subject,  which  is  sufficiently  expressed  by  its  title,  as  required  by  section 
27,  article  4  of  the  constitution. 

Appeal  from  a  judgment  of  the  district  court,  Dakota  county. 

Wm,  Hodgson  and  J,  M,  Oilman^  for  appellant,  Harvey  (Jillett.  JT,  N, 
Searles,  for  respondent,  John  McCarthy. 

GiLFiLLAN,  C.  J.  In  1858  an  act  was  passed  entitled  "An  act  to  regulate 
the  foreclosure  of  real  estate."  It  provided  "that  any  real  estate  hereafter 
to  be  sold  upon  the  execution,  judgment,  order,  or  decree  of  any  court  of  this 
state,  or  upon  the  foreclosure  by  advertisement  of  any  mortgage,  contract, 
or  liability,  shall  be  held  by  the  party  purchasing  the  same  subject  to  the 
right  of  judgment  debtor  or  mortgagor,  or  any  one  claiming  under  him  or 
them,  to  redeem  the  same  at  any  time  within,"  etc.;  then  follow  provisions 
as- to  how  redemption  shall  be  made,  and  regulating  the  right  of  possession, 
pending  the  right  of  redemption .  This  act  was  amended  in  1860  and  1861 ,  but 
not  so  as  to  remove  the  objection  here  made,  and  as  so  ^amended  it  continued 
in  force  until  1866.  There  must  have  been  a  great  many  execution  sales  while 
it  was  in  force,  and,  so  far  as  has  come  to  our  knowledge,  either  since  becom- 
ing members  of  this  court,  or  while  on  the  bench  of  the  district  court,  or 
while  in  practice  at  the  bar,  this  is  the  first  Instance  in  which  it  was  sug- 
gested that  it  did  not  apply  to  redemptions  from  execution  sales  as  well  as 
mortgage  sales.  That  it  did  so  apply  we  think  we  are  justified  in  saying  was 
the  common  understanding  while  it  remained  in  force.  The  intention  of  the 
legislature,  taking  the  language  used  as  indicating  it,  is  as  clear  as  words 
could  make  it  But  it  is  said  it  must  be  construed  so  a^  to  exclude  execution 
sales,  and  confine  it  to  mortgage  sales;  otherwise  it  will  be  in  conflict  with 
section  27,  article  4  of  the  constitution,  which  reads:  "No  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its  title."  There  is 
but  one  general  subject  embraced  in  the  law,  to-wit,  the  right  of  purchasers 
at  judicial  and  mortgage  sales,  and  redemption  from  such  sales.  The  sub- 
ject is,  perhaps,  not  very  accurately  expressed  in  the  title,  and  we  may  have 
to  look  into  the  body  of  the  act  to  ascertain  the  precise  sense  in  which  the 
terms  are  used.  "Foreclosure  of  real  estate"  is  somewhat  indefinite,  but  it 
suggests,  if  it  does  not  clearly  express,  the  general  subject  of  the  act,  and  it 
is  suggestive  of  sales  by  execution,  as  well  as  of  sales  under  mortgages.  The 
proposition  of  this  court  in  State  v.  Kinsella,  14  Minn.  524,  (Gil.  395,)  in  ref- 
erence to  this  section  of  the  constitution,  applies  here.  "The  insertion  in  a 
law. of  matters  which  may  not  be  verbally  indicated  by  its  title,  if  suggested 
by  it,  or  connected  with,  or  proper  to,  the  more  full  accomplishment  of  the- 
object  so  Indicated,  is  held  to  be  in  accordance  with  its  spirit." 

Where,  as  in  this  case,  no  one  could  be  misled  by  want  of  accuracy  in  the 
subject  of  the  act  suggested  by  the  title,  that  must  be  enough.  If  the  utmost 
precision  in  entitling  acts  were  required,  it  would  seriously  embarrass  legist 
lation.    Judgment  affirmed. 
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Weibeler  V.  Sttllivax,  Treasurer,  e^ 

Filed  December  5,  1885. 
Clnrke  v.  Gam,  21  Minn.  387,  followed. 

Appeal  from  an  order  of  the  district  court,  Scott  county. 

Ji.  A.  Irwin,  for  appellant,  AVm.  H.  AVeibeler. 

James  McHale,  for  respondent,  James  JSullivan. 

Per  Curiam.  The  cjise  presented  by  tlie  complaint  is  in  no  material  re- 
spect different  from  that  considered  in  Clarke  v.  Gam^  21  Minn.  387.  The 
decision  in  that  case  controls  the  determination  of  this.    Order  affirmed. 


Romans  v.  Langevin. 

Filed  December  4,  1886. 

1.  Plbading—Delivebt  of  Written  Aoreemekt. 

In  pleading,  an  averment  that  a  written  agreement  was  "made  and  entered  into" 
includes  its  delivery. 

2.  Specific  Performance— Contract  to  Sell  Land — Certainty. 

The  following  agreement  held  to  be  sufficientW  certain  as  respects  parties^  terms 
of  payment,  and  description  of  land  for  a  specific  performance: 

"Received  of  Wilson  J.  Romans  one  hundred  dollars,  as  earnest  money  and  part 
purchase  price  of  lot  1,  block  10,  of  Bazelle  &  Roberts'  addition  to  West  St,  Paul, 
being  50  feet  front  on  Ducas  street  b^69  feet  on  Fairfield  avenue,  which  I  have  sold 
for  the  sum  of  $1,800,  on  the  following  terms:  Assume  a  mortgage  of  $600  now  on 
said  l(j^,  and  pay  the  balance  in  cash.  Abstract  of  title  to  be  funushed.  If  title  ia 
not  perfect,  money  is  to  be  refunded. 

*'  Witness  my  hand  and  seal  this  second  day  of  December,  1884. 

•*E.  Lanokvin,  [Seal.] 

"By  A.  J.  WiLOOT,  Agent." 

Appeal  from  an  order  of  the  district  court,  Kamsey  county,  overruling  de- 
murrer of  defendant. 

WilliaTns  &  GoodenoiD  and  Q,  W.  Orr,  for  respondent,  Wilson  J.  Bomans. 
Uri  Lamprey t  for  appellant,  Edward  Langevin. 

Berry,  J.  The  comphiint  alleges  that  on  December  2,  1884,  the  defend- 
ant, by  his  agent,  "made  and  entered  into''  the  following  written  agreement, 
viz.: 

'*  Received  of  Wilson  J.  Romans  one  hundred  dollars,  as  earnest  money  and 
part  purchase  price  of  lot  one,  block  ten,  of  Bazelle  and  Roberts'  addition  to 
West  St.  Paul,  being  fifty  feet  front  on  Ducas  street  by  sixty-nine  feet  on 
Fairfield  avenue,  which  I  have  sold  for  the  sum  of  eighteen  hundred  dollars, 
on  the  following  terms:  Assume  a  mortgage  of  $600  now  on  said  lot,  and 
pay  the  balance  in  cash.  Abstract  of  title  to  be  furnished.  If  title  is  not 
perfect,  money  is  to  be  refunded. 

"  Witness  my  hand  and  seal  this  second  day  of  September,  1884. 

"E.  Langevin.  [Seal.] 

"By  A.  J.  WiLGUs,  Agent." 

The  complaint  also  alleges  that  defendant  was,  on  said  second  day  of  De- 
cember, owner  and  possessed  of  the  "reoZ  property^*  above  ^* described ;**  and 
upon  other  appropriate  allegations  of  tender,  etc.,  a  specific  performance  is 
prayed  for.  A  written  agreement  is  not  made  and  entered  into,  or,  wb'at  is 
equivalent,  "executed,"  until  it  is  delivered;  and  hence  an  averment  that 
such  an  agreement  is  "made  and  entered  into"  includes  its  delivery.  Church- 
ill V.  Gardner,  7  Term  R.  596.  There  is  no  uncertainty  as  to  who  are  the 
parties  to  the  agreement.     The  defendant,  Langevin,  is  the  vendor,  auid  the 
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plaintiff,  Romans,  by  whom  the  "earnest  money  and  part  purchase  price"  of 
the  property  is  paid,  is  the  vendee.  See  Hurley  v.  Brown,  98  Mass.  545; 
Fowlfn'  V.  Hedican,  52  111.  405.  The  agreement  is  not  uncertain  as  to  terms 
^f  payment.  The  price,  (61,800,)  less  ^100  earnest  money,  is  to  be  paid  by 
assuming  the  mortgage  now  on  the  lot  for  $600,  and  by  paying  the  balance, 
whatever  it  may  be,  (a  mere  matter  of  computation,)  in  cash.  Though  men- 
tioning no  state,  county,  or  town  in  which,  or  plat  on  which,  the  land  bar- 
gained is  found,  the  agreement  nevertheless  gives  a  description  which  pur- 
ports to  and  fitly  may  designate  a  particular  piece  of  land,  as  the  complaint 
in  effect  alleges  that  it  in  fact  does.  It  cannot,  therefore,  be  said  to  be  void 
for  failure  to  designate  any  tract  of  land  as  the  subject  of  sale.  The  applica- 
tion of  that  description  to  the  face  of  the  earth — the  identification  of  the  par- 
ticular piece  mentioned — is,  as  in  other  cases,  a  matter  of  evidence.  But  the 
•description  is  a  suflScient  designation  of  tlie  subject  of  the  alleged  contract  if 
it  furnish  the  means  of  making  the  application  and  identification.  Reed^s 
Heirs  v.  Homback,  4  J.  J.  Marsh.  876;  Murdoch  v.  Anderson,  4  Jones,  Eq. 
77;  Eggleston  v.  Wagner,  46  Mich.  610;  S.  C.  10  N.  W.  Rep.  37;  1  Reed,  St. 
Frauds,  §§  408,  409;  Smith's  Appeal,  69  Pa.  St.  474. 

This  disposes  of  the  points  made  by  defendant  in  support  of  his  demurrer 
to  the  complaint,  and  the  result  is  that  the  order  overruling  it  is  affirmed. 


Merchants'  Nat.  Bank  v,  Bailey  MLvnuf'g  Co.  and  others. 

Filed  December  6,  1885. 

•CoBPORATioN — Stockholders— Action  to  Enforce  Liability. 

Uuder  sections  9,  10,  11,  c.  34,  Gen.  St.  1878,  a  creditor  of  a  corporation,  such  as 
those  provided  for  in  the  chapter,  may  aue  the  corporation  for  the  debt,  and  join 
as  defendants  one  or  more  of  the  stockholders  to  enforce  their  individual  liability  ; 
and  in  such  action  it  is  unnecessary  to  join  all  the  creditors  of  the  corporation,  or 
all  the  stockholders  subject  to  individual  liability. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county,  overruling  de- 
murrers to  complaint. 

C.  E,  &  A.  Q,  Otis,  for  respondent,  Merchants'  Nat.  Bank.  John  B.<&  W, 
H.  Sanborn,  for  appellants,  Ferdinand  Willius  and  others. 

GiLFiLLAN,  C.  J.  The  plaintiff,  a  creditor  of  the  corporation  defendant, 
sues  it  for  the  debt,  and  joins  the  other  defendants,  subscribei-s  to  and  hold- 
ers of  its  capital  stock,  to  have  determined  and  enforced  their  liability  to 
creditors  for  the  unpaid  installments  on  their  stock.  Some  of  the  stockholder 
defendants  demur  to  the  complaint  on  two  grounds:  That  there  is  a  defect 
of  parties  defendant,  and  that  no  cause  of  action  was  stated  against  them.  As 
to  the  latter  ground  two  propositions  are  made:  First,  that  there  is  no  joint 
liability;  the  liability  of  the  stockholders  being  several,  or  each  for  himself 
alone.  This  will  be  disposed  of  in  considering  the  first  ground  of  demurrer. 
Second,  that  no  action  against  stock-holders  to  enforce  liability  for  unpaid 
installments  on  stock  lies  till  judgment  and  execution  returned  unsatisfied, 
in  whole  or  in  part,  against  the  corporation.  In  the  case  of  a  debt  (without 
saying  how  it  would  be  in  case  of  an  action  in  tort)  there  is  no  warrant  in  the 
statute,  either  in  the  provisions  of  chapter  34  or  chapter  76,  for  this  proposition. 
To  sustain  the  ground  of  demurrer  that  there  is  a  defect  of  parties  defendant, 
the  defendants  claim  that  the  plaintiffs'  only  remedy  to  enforce  the  liability 
against  them  is  an  action  under  chapter  76,  in  the  nature  of  a  suit  in  equity 
against  all  the  stockholders,  in  which  all  the  creditors  should  be  joined  as 
plaintiffs. 

Although  it  is  not  clear  from  the  complaint  that  there  are  otiier  stock- 
holders than  the  defendants  subject  to  liability,  on  account  of  unpai<l  i  istall- 
ments  on  stock,  we  shall,  for  the  purpose  of  deciding  the  question  presented, 
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assume  that  there  are.  That  question  is,  do  the  provisions  of  chapter  34, 
Gen.  St.  1878,  allow  the  creditor  of  a  corporation,  included  within  it,  to  bring 
an  action  in  the  nature  of  an  action  at  law  against  the  corporation,  to  estab> 
lish  the  debt,  and  join  in  it  one  or  more,  though  not  all,  of  the  stockholders, 
for  the  purpose  of  enforcing  against  him  or  them  the  individual  liability 
for  the  corporation  debts?  It  has  not  been  directly  decided  by  this  court. 
In  Dodge  v.  Minnesota  Plastic  Slate  Roofing  Co.,  16  Minn.  368,  (Gil.  327,)  the 
action  was  under  chapter  34,  but  there  bad  been  a  judgment  for  the  debt 
rendered  against  the  corporation  in  a  prior  action,  and  the  point  made  wa» 
that  the  liability  of  the  corporation  and  stockholders  was  joint  and  was 
merged  in  the  judgment.  The  court  overruled  the  point.  In  Johfison  v. 
Fischer,  30  Minn.  173,  S.  C.  14  N.  W.  Rep.  799,  the  corporation  was  not  one 
of  those  provided  for  in  chapter  34,  and  it  was  therefore  held  that  the  action 
should  have  been  brought  under  chapter  76,  and  not  chapter  34.  In  both  of 
these  cases  it  is  assumed  or  taken  for  granted  that  chapter  34  does  provide  a 
remedy  to  the  creditor  in  the  case  of  corporations  coming  within  it.  But 
the  point  not  being  directly  involved,  what  is  said  in  the  opinions  does  not 
have  the  force  and  effect  of  a  decision.  In  Allen  v.  Walsh,  25  Minn.  543,  the 
corporation  was  an  insolvent  bank.  The  provisions  of  chapter  34  do  not  ap- 
ply to  banks,  and  the  court  therefore  held  that  no  action  could  be  maintained 
under  that  chapter,  but  that  it  should  have  been  brought  under  chapter  76, 
which  applies  to  all  corporations. 

The  sections  of  chapter  34  necessary  to  consider  are  the  ninth,  tenth,  and 
eleventh.  Section  9  merely  defines  the  liability.  Sections  10  and  11  are  as 
follows : 

"Sec.  10.  The  private  property  of  no  stockholder  shall  be  levied  on  under 
the  preceding  section  unless  such  stockholder,  as  well  as  the  corporation,  is 
duly  served  with  process  in  the  action,  and  the  issue  involving  his  individual 
liability,  as  aforesaid,  raised  and  determined;  and  in  no  case  whatever  shall 
such  property  be  levied  on  while  suflBcient  corporate  property  can  be  found  to 
satisfy  the  execution,  or  any  part  thereof. 

"Sec.  11.  The  officer  holding  an  execution  which  may  be  levied  on  private 
property,  as  aforesaid,  shall  make  demand  of  payment  thereon  of  the  presi- 
dent, secretary,  or  some  officer  of  the  corporation  acting,  or  who  was  one  of 
the  last  acting  officers  thereof;  and  if  he  does  not  forthwith  pay  said  execu- 
tion, or  point  out  corporate  property  that  may  be  levied  on,  the  officer  shall 
Indorse  the  fact  of  such  demand,  refusal,  or  neglect  upon  said  execution,  and 
thereupon  may  levy  the  same  upon  the  property  of  the  stockholder  served  and 
impleaded  as  aforesaid.  Such  levy  may  be  made  to  satisfy  any  balance  due 
upon  the  execution  after  levy  upon  corporate  property  or  part  payment  out  of 
corporate  funds. " 

These  sections  imply  an  action  in  which  the  corporation  and  the  stockholder 
or  stockholders  sought  to  be  held  must  be  both  served  with  process,  so  that 
judgment  may  be  rendered  against  each,  and  in  which,  in  addition  to  the  is- 
sue against  the  corporation,  there  shall  be  the  issue  against  the  stockholder 
involving  his  individual  liability,  both  the  fact  and  the  amount  of  it  raised 
and  determined,  and.  of  course,  a  judgment  upon  such  issues, — a  money  judg- 
ni(?nt,  to  be  enforced  in  the  usual  way  by  execution.  They  also  indicate  that 
the  plaintiff  may  thus  proceed  against  a  single  stockholder,  or  that  he  may 
join  several,  for  the  execution  may  be  levied  only  on  "the  private  property  of 
the  stockholders  sei^ved  aiid  impleaded  as  aforesaid. "  If  he  should  join  sev- 
eral, but  get  service  on  only  a  pait  of  them,  the  judgment,  of  course,  could 
be  rendered  against  only  those  served.  The  judgment,  it  is  evident,  must  be 
against  the  corporation  for  the  whole  debt,  and  must  determine  for  how  much 
each  stockholder  served  and  proceeded  against  is  liable.  There  is  nothing  in 
the  section  to  suggest  that  the  action  may  not  be  brought  by  a  single  creditor 
on  his  own  behalf.    Proceeding  according  to  these  sections,  no  account  of  the 
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property  or  debts  of  the  corporation  is  required  to  be  taken,  nor  any  inquiry 
as  to  its  pecuniary  condition,  except  that  the  officer  having  the  execution  is  to 
ascertain  in  the  manner  specified,  h  e.,  by  application  to  the  officers  of  the  cor- 
poration, if  it  has  property  on  which  he  can  make  a  levy.  If  none  is  pointed 
out,  then,  no  matter  how  much  property  it  may  in  fact  have,  the  execution  is 
enforced  agiiinst  the  property  of  the  stockholder,  (within  the  limits  of  his  lia- 
bility as  adjudged.) 

In  the  action  or  actions  authorized  by  chapter  76  there  is  no  suggestion  of 
proceeding  upon  execution  in  the  manner  prescribed  in  chapter  34.  Those 
seem  to  be  rather  in  the  nature  of  actions  to  wind  up  the  affairs  of  a  corpo- 
ration, to  collect  and  convert  all  its  assets,  and  appropriate  them  ratably 
among  its  creditors,  and  to  enforce  the  liability  of  stockholders  to  the  extent 
of  any  deficiency  of  assets, — actions  not  proceeding  in  the  ordinary  way  of 
actions  at  law  by  trial  of  simple  issues,  judgment,  and  execution,  but  by  the 
exercise  of  powers  peculiar  to  the  former  court  of  chancery,  by  sequestration, 
appointment  of  receivers,  taking  of  accounts  of  debts,  and  assets,  etc.  Thus 
upon  the  return  unsatisfied  of  an  execution  against  a  corporation  there  are 
provisions  for  sequestration  of  its  stock,  property,  things  in  action,  and  ef- 
fects, and  the  appointment  of  a  receiver,  (section  9;)  and  in  such  case  for  a 
pro  rata  distribution  of  its  property  among  its  creditors.  Section  10.  It  pro- 
vides for  actions  to  dissolve  railroad  corporations,  and  to  forfeit  their  charters 
for  overcharging,  etc.,  or  violation  of  their  charter  or  any  law  binding  upon 
them;  or  when  they  have  remained  insolvent  for  one  year,  etc.,  the  action  to 
be  brought  by  the  attorney  general,  (section  11 ;)  for  actions  to  restrain  bank- 
ing or  insurance  corporations  for  certain  causes,  (section  12 ;)  and  to  forfeit 
their  charters.  Section  18.  In  the  actions  provided  in  these  three  sections 
the  court  may  appoint  receivers  to  collect  the  assets  of  the  corporation,  (sec- 
tion 14;^  and  on  the  application  of  a  creditor  the  directors  and  stockholders 
may  be  brought  in  as  defendants.  Sections  15,  16.  Section  17  seems  to  im- 
ply that  a  creditor  may  bring  an  independent  action  to  enforce  the  liability  of 
officers  or  stockholders,  but  we  will  not  say  that  in  that  action  it  is  not  nec- 
essary to  join  the  corporation  as  defendant.  In  such  action  the  court  shall, 
when  necessary,  take  an  account  of  debts  and  assets  .and  appoint  receivers, 
(section  18;)  and  if  the  answer  of  the  account  taken  shows  that  the  corpora- 
tion is  insolvent  and  has  no  property,  the  court  may,  without  appointing  a 
receiver,  render  judgment  against  the  officers  or  stockholders  to  enforce  their 
liability.  Section  19.  In  such  actions  the  court  shall,  by  its  final  judgment, 
make  distribution  of  the  assets  among  the  creditors.  Section  20.  In  all  ac- 
tions in  which  officers  or  stockholders  are  parties  and  a  judgment  is  rendered, 
if  the  property  of  the  corporation  is  insufficient  to  discharge  its  debts,  the 
court  shall  compel  each  stockholder  to  pay  in  the  amount  due  and  unpaid  on 
the  shares  held  by  hina,  or  so  much  thereof  as  is  necessary  to  satisfy  the  debts 
of  the  company.  Section  21.  Section  22  is  to  the  same  purport.  Section  23 
authorizes  the  court,  in  any  action  under  the  chapter  against  a  corporation,  its 
officers  or  stockholders,  to  require  all  creditors  to  exhibit  their  claims,  or  be 
precluded  from  all  benefit  of  the  judgment  and  distribution  thereunder. 

We  have  examined  thus  at  large  the  provisions  of  chapter  76  to  ascertain 
the  character  of  action  therein  intended,  and  to  determine  if  the  action  indi- 
cated in  chapter  34  is  of  the  same  character,  and  must  be  instituted  and  pro- 
ceeded with  in  the  same  manner,  as  is  provided  in  the  other  chapter.  From 
our  comparison  of  the  two  chapters  we  are  satisfied  that  the  action  indicated 
in  chapter  34  is  not  such  as  is  provided  for  and' regulated  in  chapter  76, — is 
not  an  action  to  reach  all  the  assets  of  the  corporation,  and  all  liabilities  for 
its  debts, — but  it  is  intended  to  establish  in  the  ordinary  way  the  debt  against 
the  corporation;  and  in  case  it  is  not  paid,  and  cannot  be  satisfied  in  the  or- 
dinary way  by  levy  on  its  property,  to  extend  it  to  the  liability  of  such  stock- 
holders as  the  plaintiff  may  choose  to  join  with  the  principal  defendant.  An 
v.26N.w.,no.7 — 41 
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action  which,  so  far  as  the  stockholder  defeDdant  is  concerned,  is  somewhat 
in  the  nature  of  a  ganiishment, — ^an  action  which  may  be  brought  against 
any  solvent  active  corporation,  and  which  may  be  prosecuted  to  satisfaction 
without  interfering  with  its  continuing  its  business,  and  which  will  aftord 
to  the  creditor  a  speedy,  convenient,  and  effectual  remedy  for  enforcement 
of  his  debt. 

It  follows  that  this  action  is  well  brought,  and  the  order  appealed  from  is 
affirmed. 


CoATB  and  another,  Copartners,  v.  Duluth,  N.  S.  &  S.  W.  B.  Co. 
Filed  December  5,  1885. 

Appeal  from  an  order  of  the  district  court,  Stearns  county,  denying  motion  for  new 
triaL 

D.  W.  BuTckarty  for  respondent,  John  Coats  and  another,  copartners.  Ixmg  dt  Warner^ 
{R.  P.  Edson  of  counsel,)  for  appellant,  Duluth,  N.  S.  &  S.  W.  R.  Co. 

Bbbby,  J.  This  case  involves  substantially  the  same  questions  presented  in  GiUxM 
v.  JhUuthf  N.  8.  dc  S.  W.  E.  Cb.,  cmU,  603,  and  the  order  denying  a  new  trial  therein  is 
accordingly  affirmed. 


State  v.  Brinkhaxjs.i 

Piled  November  24,  1885. 

1.  Seduction — Criminal  Prosecution— Pkomisk  of  Marriage. 

In  a  prosecution  for  seduction  under  a  promise  of  marriage,  it  is  not  necessary 
that  the  promise  should  have  been  expressed  in  any  set  form  or  in  any  particular 
language.  It  is  sufficient  if  language  was  used  which  implied  such  a  promise,  and 
was  intended  to  convey  that  meaning,  and  was  in  fact  so  understood  by  the  prose- 
cutrix. 

2.  Same— Evidence— Corroboration  of  Prosecutrix. 

The  statute  does  not  require  direct  and  positive  corroborative  evidence,  but  sim- 
ply such  facts  and  circumstances  as  fairly  tend  to  support  tlie  evidence  of  the  pros- 
ecutrix and  shall  satisfy  the  jury  that  she  is  entitled  to  credit.  When  there  is  some 
other  evidence  fairly  tending  to  support  her  testimony  upon  all  the  facts  essential 
to  constitute  the  oflonse,  it  is  for  the  jury  to  say  whether  she  is  sutiicientlv  corrob- 
orated to  warrant  a  conviction. 

3.  Same — Evidence  Sufficient. 

The  corroborative  evidence  in  this  case  as  to  the  promise  of  marriage  and  as  to 
previous  chaste  character  considered,  and  held  sufficient. 

4.  Same — Moral  Character  of  Female. 

Although  a  female  may,  from  ignorance  or  other  causes^  have  so  low  a  standard 
of  propriety  as  to  commit  or  permit  indelicate  acts  or  familiarities,  yet  if  she  have 
enough  of  the  sense  of  virtue  that  she  would  not  surrender  her  peraon,  unless  se- 
duced to  do  so  under  a  promise  of  marriage,  she  cannot  be  said  to  be  a  woman  of 
'•  unchaste  character"  within  the  meaning  of  the  statute. 
6.  Same- Evidence  of  Woman  as  to  Promise  to  Marry. 

In  a  prosecution  for  seduction,  it  is  competent  for  the  female  to  testify  to  the  fiact 
that  she  consented  to  the  intercourse  because  of  the  promise  to  marry. 

Appeal  from  an  order  of  the  district  court,  Carver  county,  denying  new 
trial. 

W,  J,  Hahn,  Atty.  Gen.,  and  James  M.  Martin,  for  the  State.  H,  J.  Feck, 
for  appellant,  Henry  Brinkhaus. 

Mitchell,  J.  The  defendant  was  convicted  of  the  crime  of  seducing, 
under  promise  of  marriage,  an  unmarried  female  of  previous  chaste  character. 
Gen.  St.  1878,  c.  100,  §  6.  The  statute  provides  that  no  conviction  shall  be 
had  on  the  testimony  of  the  female  seduced,  unsupported  by  other  evidence. 

The  main  contention  here  is  that  the  evidence  is  insufficient  to  sustain  the 

^  See  note  at  end  of  case. 
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verdict,  in  that  (1)  it  did  not  appear  that  there  was  any  promise  of  marriage, 
or  that  the  intercourse  was  by  reason  of  such  promise;  (2^  that  it  appears  that 
the  female  was  not  of  previous  chaste  character;  and  (3)  that  there  was  no 
evidence  corroborative  of  that  of  the  prosecutrix. 

1.  We  think  that  the  evidence  of  the  prosecutrix  fairly  and  reasonably  tends 
to  prove  tlie  promise.  It  is  true  that  she  is  unable  to  state  i\ll  that  was  said, 
or  the  exact  words  used  by  defendant.  She  does  not  say  that  he,  in  so  many 
words,  expressly  said,  "I  promise  to  marry  you;"  but  this  is  fairly  implied  in 
what  he  did  say.  A  promise  of  marriage  need  not  be  expressed  in  any  set 
form,  or  in  any  particular  words.  It  is  enough  if  language  is  used  which 
implies  such  a  promise,  and  is  intended  to  convey  that  meaning,  and  is  in 
fact  so  underatood  by  the  prosecutrix.  Her  evidence  is  corroborated  by  other 
evidence,  showing  that  he  had  been  waiting  on  her  for  some  time  as  a  lover, 
coining  to  see  her  several  times  a  week,  on  which  occasions  he  was  frequently 
alone  in  her  company.  She  is  also  corroborated  by  the  testimony  of  her* 
brother,  to  the  effect  that  on  one  occasion,  when  talking  about  marrying  her 
sister,  defendant  said  that  his  parents  were  opposed,  but  he  didn't  care, — he 
would  do  as  he  pleased;  that  they  would  not  have  to  live  with  her  when  he 
got  married  to  her.     We  think  this  was  sufficient. 

The  statute  does  not  require  direct  or  positive  corroborative  evidence,  much 
less  evidence  sufficient  to  convict  independently  of  that  of  the  prosecutrix; 
but  simply  such  facts  or  circumstances  as  fairly  tend  to  support  her  evidence, 
and  shall  satisfy  the  jury  that  she  is  worthy  of  credit.  And  when  there  is 
some  other  evidence  fairly  tending  to  support  that  of  the  prosecutrix  upon 
all  the  facts  essential  to  constitute  the  offense,  it  is  for  the  jury  to  say  whether 
she  is  sufficiently  corroborated  to  warrant  a  conviction.  /State  v.  Timmens, 
4  Minn.  325,  (011.241.) 

2.  The  girl  testifies  that  she  yielded  her  virtue  to  defendant  because  he 
g?ive  her  to  understand  that  he  was  going  to  marry  her,  and  that  she  had  never 
had  sexual  intercourse  with  any  man  prior  to  that  time.  Her  evidence  is  cor- 
roborated by  other  testimony  showing  that  she  was  an  inmate  of  her  father's 
family  and  that  of  her  married  sister,  who  were  farmers  in  the  neighborhood 
where  she  had  lived  since  a  child;  that  she  was  a  country  girl,  aged  23  years, 
and  seems  to  have  been  received  in  such  society  as  the  neighborhood  afforded 
of  the  social  rank  of  her  family.  Some  of  the  neighbors,  who  had  known  her 
for  yeai-s,  testified  that  they  never  saw  anything  improper  in  her  conduct. 
As  chastity  is  the  rule  and  not  the  exception  with  the  female  sex,  we  think 
this  was  sufficiently  corroborative  of  her  previous  chaste  character.  State  v. 
Timmens,  supra. 

It  is  contended,  however,  that  by  her  own  admissions  she  had  been  unchaste 
in  her  previous  intercourse  with  defendant  on  two  different  occasions,  when 
he  slept  in  or  upon  the  same  bed  in  which  she  and  her  sister  were.  She  ex- 
pressly denies  any  sexual  intercourse  on  either  of  these  occasions.  It  must 
be  admitted  that  such  conduct  on  the  part  of  any  woman  belonging  to  a  class 
of  society  having  any  correct  sense  of  propriety,  would  stamp  her  as  un- 
chaste. And  it  is,  perhaps,  difficult  to  reconcile  such  conduct  on  the  part  of 
any  woman,  however  stolid  or  ignorant,  with  the  theory  of  her  chastity.  But 
consideration  must  be  given  to  the  social  grade  of  herself  and  her  family,  and 
to  other  surrounding  circumstances.  These  occurrences  took  place  while  de- 
fendant was  or  might  have  been  considered  her  recognized  suitor  or  lover. 
The  acts  were  committed  openly,  in  the  presence  and  with  the  knowledge  of 
her  whole  family, — brothers,  unmarried  sister,  her  married  sister,  and  her 
husband, — some  of  whom,  at  least,  were  in  the  same  room.  This  conduct 
seems  never  to  have  caused  any  objection,  or  even  comment,  from  any  of 
them.  It  does  not  appear  that  at  either  of  these  times  was  defendant  un- 
dressed. Indeed,  on  one  of  them  it  appears  that  he  was  not.  According  to 
defendant's  own  testimony,  on  one  of  these  occasions  the  married  sister  and 


Digitized  by 


Google 


644  THE  NORTHWESTERN  REPORTER.  [Minn, 

her  husband,  who  were  in  bed  in  the  same  room,  inyited  him  to  sleep  with 
them. 

The  whole  evidence  tends  to  show  that  the  family  belonged  to  a  rather  low 
social  fttratunif  with  little  sense  of  delicacy,  and  with  very  crude  ideas  of  social 
propriety.  And  yet.  if  there  are  women  of  this  class  who  have  so  low  a  stand- 
Jtrd  of  delicacy  and  propriety  as  to  allow  these  unseemly  familiarities  even 
with  lovers,  but  who  have  enough  of  the  womanly  instinct  to  stop  short  of 
yielding  their  virtue,  it  cannot  be  said  as  a  matter  of  law  that  they  are  un- 
chaste. If  they  have  enough  of  the  sense  of  virtue  that  they  would  not  sur- 
render their  chastity  except  when  induced  to  do  so  under  a  promise  of  mar- 
riage, it  would  be  a  crime  to  seduce  them  to  do  so  under  such  a  promise. 

Had  we  to  decide  this  casede  novo  upon  the  printed  record,  we  might  have 
doubts  whether  the  act  of  defendant  was  seduction  or  fornicafion.  But  we 
cannot  assume  the  functions  of  the  jury  or  trial  court.  If  we  should,  we 
would  doubtless  commit  more  errors  than  we  would  correct.  They  had  ad- 
vantages that  we  have  not.  They  had  both  the  defendant  and  prosecutrix 
before  them  as  witnesses,  which  is  a  very  important  thing,  especially  in  cases 
of  this  kind.  They  saw  and  could  give  due  consideration  to  the  apparent 
social  standing  of  the  parties,  their  grade  of  intelligence,  and  their  apparent 
truthfulness  or  their  lack  of  candor.  There  was  evidence  reasonably  and 
fairly  tending  to  prove  all  the  facts  essential  to  constitute  the  offense.  It 
was  submitted  to  the  jury  under  a  very  fair  and  clear  charge  from  the  court. 
The  trial  judge,  who,  under  the  rule  established  by  this  court,  has  a  very 
*  broad  discretion  in  the  matter  of  granting  new  trials,  has  expressed  as  his 
views  that  the  verdict  should  stand.  Under  such  circumstances  we  cannot  in- 
terfere. 

We  think  it  was  entirely  competent  for  the  prosecutrix  to  testify  that  she 
permitted  defendant  to  have  intercourse  with  her  because  of  the  promise  of 
marriage.  The  cases  cited  by  counsel  in  opposition  to  this  are,  in  our  opin- 
ion, not  analogous.  We  find  no  error  in  the  charge  of  the  court.  To  guard, 
then,  against  the  influence  of  comments  of  counsel  upon  the  seriousness  of  the 
punishment,  he  expressly  instructed  the  jury  that  that  was  a  subject  with 
which  they  had  nothing  to  do,  and  should  not  take  it  into  account.  In  view 
of  that  instruction,  which  was  entirely  proper,  the  defendant  could  not  have 
^been  prejudiced  by  the  fact  that  the  court,  in  casually  referring  to  the  dif- 
ferent penalties  which  might  be  inflicted,  fell  into  an  inaccuracy.  When  the 
attention  of  the  court  was  called  to  it  at  the  close  of  the  charge,  he  stated  to 
the  jury:  "I  merely  said  this:  I  can  send  him  to  state  prison  or  not,  just 
as  I  think  right  or  proper.  Punishment  is  a  matter  you  have  nothing  to  do 
with." 

Order  denying  new  trial  aflirmed,  and  case  remanded  to  the  district 
court,  with  instructions  to  proceed  to  pass  sentence  upon  the  defendant, 
and  enter  judgment  in  said  action ;  and  the  defendant  is  hereby  ordered  to 
be  and  appear  before  said  district  court  at  such  time  and  place  as  said  court 
may  determine,  then  and  there  to  receive  such  sentence  as  said  court  may 
impose,  and  to  abide  the  order  and  judgment  of  that  court. 

NOTE. 
Seduction  under  Promise  of  Marriage— Character  of  the  Female* 

1.  Promise  of  Marriage.  A  promise  of  marriage  made  in  consideration  that  the 
woman  would  have  illicit  intercourse  with  the  promisor  is  void.  Morton  v.  Fenn,  3 
Doug.  21 1;  Ilotchkins  v.  Hodge,  38  Barb.  117;  Callalian  v.  State,  63  Ind.  198;  Chit.  Cont. 
(U  th  Amer.  Ed.)  794.  It  seems  that  if  the  promise  is  renewed  after  such  illicit  intercourse, 
it  will  be  binding.  See  Morton  v.  Fenn,  '6  Di)ug.  211;  Hotchkins  v.  Hodge,  38  Barb.  117; 
Chit.  loc.  cU.  To  constitute  the  crime  of  seduction  under  promise  of  marriage,  the  wo- 
man must,  relying  upon  some  sufficient  promise  or  inducement,  be  drawn  aside  from 
the  path  of  virtue  she  was  honestly  pursumg  at  the  time  the  oifense  charged  was  com- 
mitted.   People  V.  Clark,  33  Mich.  112.    But  the  promise  of  marriage  need  not  be  a 
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Talid,  binding  contract,  on  which  the  promisee  could  maintain  an  action.    Callahaay. 
State,  63  Ind.  198;  Kenyon  v.  People,  26  N.  Y.  203;  Boyce  v.  People,  56  N.  Y.  644. 

(a)  Former  lUicU  Intercourse.  The  fact  that  the  parties  had  previously  had  illicit  in- 
tercourse will  not  defeat  the  prosecution  where  the  female  had  reformed,  and  was  chaste 
at  the  time  of  the  commission  of  the  offense  complained  of.  State  v.  Timniens,  4  Minn. 
325,  (Gil.  241;)  State  v.  Carron,  18  Iowa,  372.  But  where  the  parties  had  illicit  inter- 
course whenever  opportunity  afforded,  a  promise  of  marriape  at  the  time  of  any  such  acts 
wonhl  not  make  the  act  seduction.  People  v.  Clark,  33  Mich.  112.  It  is  said  that  where 
parties  had  previously  had  frequent  illicit  intercourse,  and  such  intercourse  had  ceased 
for  six  months  only  preceding  the  offense  charged,  and  that  during  defendant's  absence 
from  home,  and  the  act  charged  occurred  at  lirst  opportunity  on  his  return,  will  prob- 
ably not  constitute  the  crime  of  seduction  under  promise  of  marriage,  even  though  a 
promise  of  marriage  be  made  at  the  time.  People  v.  Squires,  (Mich.)  13  N.  W.  Kep.  ' 
828. 

2.  Character  op  the  Female.  The  indictment  must  allege,  and  the  proof  show, 
that  the  female  seduced  under  promise  of  marriage  was  of  chaste  character  immediately 
previous  to  and  down  to  the  alleged  seduction.  It  is  not  enough  to  allege  and  prove 
that  she  was  of  chaste  character  previous  to  the  time  of  the  promise  to  marry,  or  pre- 
vious to  the  day  on  which  the  seduction  is  alleged  to  have  been  committed.  State  v. 
Gates,  (Minn.)  6  N.  W.  Rep.  404.  See  CSarpenter  v.  People,  8  Barb.  603 ;  State  v.  Shean, 
32  Iowa,  88;  Kenyon  v.  People,  26  N.  Y.  203;  State  v.  Carron,  18  Iowa,  372;  State  v. 
Andre,  5  Iowa,  389 ;  State  v.  Boak,  Id.  430 ;  Cook  v.  People,  2  Thomp.  &  C.  404 ;  Crozier 
V.  People,  1  Park.  Crim.  R.  453 ;  Safford  v.  People,  Id.  474 ;  State  v.  Sutherland,  30  Iowa, 
570 ;  People  v.  Clark,  33  Mich.  112.  Although  she  may  have  previously  fallen,  if  she  is 
then  honestly  pursuing  the  path  of  virtue,  and  is  of  pure  mind  and  heart,  this  consti- 
tutes a  chaste  cnaracter,  while  she  may  be  unchaste  without  ever  having  been  gtiilty  of 
illicit  sexual  intercourse.  People  v.  Clarke,  1  Amer.  Crim.  R.  669.  Question  of  chastity 
of  prosecutrix  must  refer  to  time  prior  to  the  alleged  seduction.  State  v.  Deitrick, 
(Iowa,)  I  N.  W.  Rep.  732.  The  character  of  prosecutrix  for  chastitn^  being  in  issue,  evi- 
dence of  improper  conversation  or  association  with  meu  prior  to  the  alleged  seduction 
is  admissible.  West  v.  Druff,  (Iowa,)  7  N.  W.  Rep.  636.  It  is  said  that  in  a  prosecution 
for  seduction  it  is  incumbent  on  the  state  to  show  that  the  woman  was  of  chaste  char- 
acter and  virtue  at  the  time  of  the  alleged  seduction,  and  that  while,  in  the  absence  of 
evidence  of  previous  unchastity,  chastity  might  be  presumed,  when  it  appears  that  she 
had  frequent  intercourse  with  the  party  charged,  and  that  such  intercourse  had  ceased 
for  six  months  only  preceding  the  offense  charged,  during  the  defendant's  absence  from 
home,  such  presumption  is  rebutted.    People  y.  Squires,  (Mich.)  13  N.  W.  Rep.  828. 
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SUPREME  COURT  OF  WlSCOIfSm. 


ScHEiBE  V.  Kennedy,  impleaded,  etc. 
Filed  December  1,  1885. 

1.  MORTGAGB— FOBECLOSURB — BREACH  OF  CoNDITIOW. 

lu  ilie  absence  of  an  agreement  to  tlie  contrary,  a  mortgagee  may  maintain  an 
action  to  foreclose  a  mortgage,  when  there  is  any  breach  of  the  condition  of  the 
mortgage  by  a  neglect  or  refusal  on  the  part  of  the  mortgagor  to  pay  the  debt  se- 
cured at  the  time  or  times  when  the  same  became  due  and  payable. 

2.  Same— Failure  to'  Pay  Interest— How  Shown. 

When  the  condition  of  the  mortgage  does  not  show  on  its  face  that  interest  on 
the  note  secured  was  pavable  annually,  if  it  shows  that  the  note  was  to  draw  in- 
terest, and  the  note  it.self  shows  that  the  interest  is  payable  annually,  then  the  con- 
dition of  the  mortgage  is  broken  by  the  non-payment  of  the  interest  when  it  be- 
comes due,  and  the  right  to  maintain  the  action  of  foreclosure  is  perfect. 

3.  Same — Complaint — Demurrer— General  Prayer  for  Relief. 

In  such  an  action  of  foreclosure,  when  the  facts  alleged  in  tlie  comj^Iaint  are  suf- 
ficient to  maintain  the  action,  it  is  not  subject  to  demurrer  because  the  relief  de- 
manded in  the  prayer  is  greater  or  different  from  that  to  which  plaintiff  is  entitled 
upon  the  facts  stated. 

Appeal  from  circuit  court,  Waupaca  county. 

F,  Jf.  Guernsey  and  /.  C.  Gregory,  for  respondent,  Christian  Scheibe.  P. 
V.  Lawson,  for  sippollant,  Sarah  Kennedy,  impleaded,  etc. 

Taylor,  J.  This  is  an  appeal  from  an  order  overruling  a  demurrer  by  the 
defendant  to  the  complaint  in  the  action.  The  action  is  brought  to  foreclose 
a  mortgage  upon  real  estate.  The  mortgage,  the  foreclosure  of  which  is  sought 
in  tnis  action,  was  given  to  secure  the  payment  of  a  promissory  note  for  $600, 
bejiriug  date  on  the  sixth  day  of  December,  1883,  and  payable  on  or  before  three 
years  after  the  date  thereof,  with  interest  from  date  until  paid  at  the  rate  of 
7  per  cent,  per  annum,  payable  annually.  The  condition  of  the  mortgage, 
as  set  out  in  the  complaint,  is  as  follows:  "  That  if  the  said  mortgagors,  their 
heirs,  executors,  administrators,  or  assigns,  should  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  said  mortgagee,  his  heirs,  executors,  or  assigns,  the 
said  sum  of  six  hundred  dollai*s  according  to  the  terms  of  said  note,  to  secure 
which  said  mortgage  was  given  as  aforesaid,  then  the  said  note  and  the  said 
mortgage  should  cease  and  be  null  and  void."  The  complaint  set  out  two 
other  conditions  alleged  to  be  contained  in  the  mortgage,  viz.:  (1)  It  was  ex- 
pressly agreed  that  the  mortgagors  should  not  sell,  convey,  or  dispose  of  said 
premises  until  the  mortgage  was  fully  paid  and  satisfied,  and  that  in  case  they 
did  so  sell,  etc.,  then  said  note  should  become  due  even  at  any  time  before 
maturity,  and  said  mortgage  may  be  foreclosed  as  though  it  were  due;  (2) 
and  express  agreement  on  the  part  of  the  mortgagors  to  keep  the  buildings  on 
the  mortgaged  premises  insured  for  the  benefit  of  the  mortgagee.  The  plain- 
tiff does  not,  however,  upon  this  appeal  claim  any  benefit  of  this  last  condi- 
tion, as  he  freely  admits  there  is  no  sufficient  breach  of  that  condition  set  out 
in  the  complaint.  The  complaint  sets  out  a  breach  of  the  conditions,  as  fol- 
lows: "Tliat  the  mortgagors  have  failed  to  comply  with  the  terms  of  said 
note  and  the  condition  of  said  mortgage  by  failing  and  neglecting  to  pay  the 
sum  of  forty-two  dollars,  interest  money  for  one  year,  which  became  due  and 
payable  on  the  sixth  of  December,  1884;  *  *  ♦  and  by  failing  and  neg- 
lecting to  comply  with  the  terms  and  conditions  of  said  mortgage  in  selling, 
conveying,  and  disposing  of  said  mortgaged  premises  without  the  consent  of 
this  plaintiff."  The  plaintiff  demands  judgment  for  the  whole  amount  due 
the  plaintiff  on  said  note  and  mortgage,  namely,  for  the  sum  of  $600,  with  in- 
terest on  said  sum  from  the  sixth  day  of  December,  1883,  with  costs  and  dis- 
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bursements  and  a  reasonable  and  customary  sum  of  money  as  solicitor's  fee, 
as  stipulated  in  the  mortgage.  The  above  statement  of  the  allegations  of  the 
complaint  is  sufficient  for  understanding  the  objection  made  to  the  same  by 
appellant  on  the  hearing  in  this  court. 

The  learned  counsel  for  the  appellant  insists  (1)  that,  as  the  complaint  de- 
mands a  judgment  of  foreclosure  and  a  sale  of  the  mortgaged  premises  to 
pay  the  whole  amount  of  the  note  and  interest,  with  costs,  etc.,  it  should  be 
held  bad  upon  a  general  demurrer,  if  the  facts  set  out  in  the  complaint  do 
not  entitle  the  plaintiff  to  such  judgment;  (2)  that  the  facts  alleged  do  not 
make  out  a  c<ise  for  the  judgment  demanded;  (3)  that  the  plaintiff  cannot 
maintain  an  action  to  foreclose  this  mortgage  because  of  the  non-payment  of 
the  interest  due  on  December  6,  1884.  It  was  not  claimed  with  much  con- 
fidence on  the  part  of  the  counsel  for  the  respondent,  upon  the  argument  in 
this  court,  that  the  facts  set  out  in  the  complaint  were  sufficient  to  entitle 
the  plaintiff  to  a  judgment  of  foreclosure  for  the  whole  amount  of  the  note 
and  interest  to  secure  the  payment  of  which  the  mortgage  was  given,  and  for 
the  purposes  of  the  decision  of  this  appeal  we  shall  assume  that,  upon  the 
facts  alleged,  it  is  not  made  to  appear  that  the  whole  amount  of  the  note  and 
interest  was  due  according  to  the  terms  of  the  mortgage  when  the  iiction  was 
commenced.  The  complaint,  however,  does  allege  that  one  yearns  interest 
on  the  note  was  due  and  unpaid  when  the  action  was  commenced,  and  sets 
up  that  fact  as  a  breach  of  the  condition  of  the  mortgage  in  the  following 
language:  "That  said  defendants  [the  mortgagors]  have  failed  to  comply 
with  the  terms  of  said  note  and  the  conditions  of  said  mortgage  by  failing 
and  neglecting  to  pay  the  sum  of  forty-two  dollars,  interest  money  for  one 
year,  which  became  due  and  payable  on  the  sixth  day  of  December,  1884. " 
This  is  an  express  allegation  of  a  breach  of  one  of  the  conditions  of  the 
mortgage  by  a  failure  to  pay  a  part  of  the  debt  secured  to  be  paid,  and  is  suf- 
ficient in  itself  to  authorize  the  commencement  of  an  action  to  foreclose  the 
mortgage,  in  absence  of  some  agreement  in  the  mortgage  which  prohibits 
such  foreclosure  for  that  breach.  The  rule  is  that  the  foreclosure  of  a  niort- 
g?ige  may  be  commenced  when  any  condition  of  the  mortgage  is  broken  by 
the  non-payment  of  any  part  of  the  debt  secured  thereby,  when  the  same 
becomes  due  and  remains  unpaid.  Coote,  Mortg.  1018;  Holies  v.  Wyse,  2 
Vern.  290;  Gladwyn  v.  Uitchman,  Id.  135;  Edwards  v.  Martin,  35  Law  J. 
Ch.  186;  5  Bac.  Abr.  130,  131;  Bank  v.  Chester,  11  Pa.  St.  290;  Adams  v. 
JSssex,  1  Bibb,  149;  Richards  v.  Holmes,  18  How.  (U.  S.)  143-146;  Ames  v. 
Ames,  5  Wis.  169;  Manning  v.  McClurg,  14  Wis.  350.  The  statute  of  this 
state  clearly  contemplates  the  right  of  the  mortgagee  to  foreclose  his  mort- 
gage when  any  pait  of  the  debt  secured  becomes  due  and  remains  unpaid, 
and  fully  protects  the  rights  of  the  mortgagor  in  such  case  by  allowing  him 
to  bring  into  court  the  amount  then  due,  with  costs,  and  have  the  action  dis- 
missed, and  after  judgment  all  proceedings  on  the  same  may  be  stayed  by 
bringing  into  court  the  amount  due,  with  costs.  Rev.  St.  1878,  §§  3157,  3158. 
The  only  case  cited  by  the  learned  counsel  holding  a  contrary  rule  is  Brod- 
ribb  V.  Tibbets,  58  Cal.  6.  This  case  seems  to  have  been  decided  upon  the 
theory  that,  in  order  to  allow  the  foreclosure  of  a  mortgage  for  the  non-pay- 
ment of  interest,  there  must  be  an  express  stipulation  in  the  mortgage  to 
that  effect.  No  authorities  are  cited  to  sustain  the  ruling  of  the  court,  and 
we  think  it  is  wholly  unsupported  by  the  authorities. 

In  order  to  give  a  court  of  equity  the  right  to  maintain  an  action  to  fore- 
close a  mortgage  it  is  not  necessary  that  the  mortgage  itself  should  provide 
for  such  foreclosure.  The  right  to  maintain  the  action,  as  stated  above,  arises 
out  of  the  fact  that  the  mortgagor  has  failed  to  perform  the  conditions  of  the 
mortgage  by  paying  the  debt  secured  thereby  in  the  manner  and  at  the  time 
or  times  agreed  upon  in  the  mortgage.  This  must  be  so;  otiierwisethe  many 
decisions  of  this  court  which  hold  that  an  absolute  deed,  given  in  fact  as  se- 
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cnrity  for  the  payment  of  a  debt  due  from  the  grantor  to  the  grantee,  may 
and  must  be  foreclosed  as  a  mortgage,  should  be  overruled;  as,  in  such  case, 
there  is  no  provision  in  the  deed,  or  even  an  agreement  by  parol,  that,  in  case 
of  the  failure  to  pay  the  debt  secured,  the  grantee  in  the  deed  may  foreclose 
the  same  in  equity.  See  Walton  v.  Cody,  1  Wis.  431^33,  and  many  other 
cases  cited  in  the  note  to  that  case. 

It  must  be  deemed  settled  as  the  law  of  this  court  that,  in  the  absence  of 
an  agreement  to  the  contrary,  a  mortgagee  may  maintain  an  action  to  fore- 
close a  mortgage  when  there  is  any  breach  of  tlie  condition  of  the  mortgage 
by  a  neglect  or  refusal  on  the  part  of  the  mortgagor  to  pay  the  debt  secured 
at  the  time  or  times  when  the*  same  became  due  and  payable.  If  the  com- 
plaint in  the  case  at  bar  shows  a  breach  of  the  condition  of  the  mortgage  in 
not  paying  the  yearns  interest  when  due,  then  it  states  a  good  cause  of  ac- 
tion, and  the  demurrer  was  properly  overruled.  It  is  claimed  by  the  coun- 
sel for  the  appellant  that,  as  the  condition  in  the  mortgage  does  not  on  its 
face  show  that  the  interest  on  the  note  secured  thereby  was  payable  annu- 
ally, it  does  not  appear  that  there  has  been  any  breach  of  the  condition  by 
the  non-payment  of  such  annual  interest.  The  condition  as  set  out  in  the 
complaint  is  **that  if  the  mortgagors,  etc.,  should  well  and  truly  pay  or  cause 
to  be  paid  to  the  said  mortgagee,  etc.,  the  said  sum  of  six  hundred  dollars, 
according  to  the  tenor  of  said  note,  etc.,  then  said  mortgage  should  cease 
and  be  null  and  void."  In  the  previous  part  of  the  complaint  the  note  itself 
is  set  out,  which  shows  that  the  interest  thereon  was  payable  annually  at 
the  rate  of  7  per  cent,  per  annum.  The  allegations,  taken  together,  show 
clearly  that  the  condition  of  the  mortgage  was  broken  by  the  failure  to  pay 
the  year's  interest  past  due.  If  it  were  admitted  that  the  condition  of  the 
mortgage  was  to  pay  $600,  and  the  interest  thereon  according  to  the  tenor 
of  a  note  given  by  the  mortgagor  to  the  mortgagee  bearing  even  date  with 
the  mortgage,  such  a  condition  would  import  the  note  into  the  mortgage  for 
the  purpose  of  determining  what  the  exact  condition  was.  In  Richards  v. 
Holmes,  supra,  the  court  say:  *'It  was  argued  that  the  trust  deed  does  not 
describe  the  note  as  bearing  interest,  and  consequently  that  the  subsequent 
Incumbrancer  has  a  right  to  insist  that,  as  against  him,  there  was  no  power 
to  sell  for  the  non-payment  of  such  interest.  It  is  true,  the  deed  does  not 
purport  to  describe  the  interest  which  is  to  become  due  on  the  note;  but  it 
clearly  shows  that  it  bore  interest  at  some  rate  and  payable  at  some  time  or 
times,  and  this  was  sufficient  to  put  a  subsequent  incumbrancer  on  inquiry 
as  to  what  the  rate  of  interest  and  the  time  or  times  of  its  payment  were. 
The  deed  in  effect  declares  that  its  purpose  is  to  secure  the  payment  of  such 
interest  as  has  been  reserved  by  the  note,  the  amount  and  date  and  time  of 
payment  of  which  are  mentioned.  We  do  not  think  the  mere  omission  to 
describe  in  the  deed  what  that  interest  was  to  be,  is  a  defect  of  which  advan- 
tage can  be  taken  by  the  defendants."  The  reasoning  of  the  court  in  that 
case  is  quite  satisfactory.  If  the  condition  of  the  mortgage  in  the  case  at  bar 
does  not  show  on  the  face  that  the  interest  on  the  note  was  payable  annually, 
yet  if  it  shows  that  the  note  was  to  draw  interest,  and  the  condition  is  to  pay 
according  to  the  tenor  of  the  note,  and  the  note  itself  shows  that  the  interest 
is  p<iyable  annually,  then  the  condition  of  the  mortgage  is  broken  by  the  non- 
payment of  the  interest  when  it  becomes  due,  and  the  right  to  maintain  an 
action  of  foreclosure  is  perfect. 

But  it  is  further  insisted  by  the  learned  counsel  for  the  appellant,  because 
the  plaintiff,  in  his  complaint,  attempted  to  set  out  other  breaches  of  the 
conditions  of  the  mortgage,  which,  if  perfectly  set  out,  would  have  shown 
that  the  whole  amount  of  said  note,  including  the  interest,  was  due  and 
payable  at  the  time  of  the  commencement  of  the  action;  and  having  asked 
Judgment  for  the  foreclosure  of  the  mortgage  for  the  whole  amount  of  the 
note,  including  the  interest,  the  complaint  ought  to  be  held  bad  upon  a  gen- 
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eral  demurrer  unless  the  facts  alleged  show  that  the  plaintiff  is  entitled 
to  foreclosure  for  the  whole  amount.  The  counsel  for  the  appellant  relies 
upon  the  case  of  Basse  v.  OalleggeVf  7  Wis.  442,  as  sustaining  his  objection  to 
the  complaint  in  this  case.  By  an  examination  of  the  case  of  Basse  v.  Qalleg- 
ger  it  will  be  found  that,  although  there  had  been  a  demurrer  to  the  com- 
plaint because  it  did  not  state  a  cause  of  action,  the  demurrer  had  been  over- 
ruled by  the  court  below,  and  a  final  judgment  rendered  foreclosing  the  mort- 
gage for  the  whole  sum  due  and  ordering  a  sale  of  the  mortgaged  premises 
for  the  payment  of  the  whole  amount  of  the  secured  debt.  The  appeal  was 
from  the  final  order  for  the  foreclosure  and  sale.  On  the  hearing  in  this 
court  it  was  held  that  the  facts  alleged  in  the  complaint  and  the  proofs  in  tlie 
case  failed  to  show  that  any  part  of  the  principal  of  the  secured  debt  was  due. 
The  judgment  appealed  from  was  necessarily  erroneous,  and  was  reversed. 
In  the  opinion  the  court  say  the  demurrer  should  have  been  sustained,  not- 
withstanding the  complaint  showed  upon  its  face  that  a  portion  of  one  yearns 
interest  remained  unpaid  when  the  suit  was  commenced.  Although,  as  the 
<;ase  was  presented  to  the  court  upon  the  appeal  from  the  final  order  of 
foreclosure  and  sale  for  the  whole  amount  of  the  secured  debt,  it  was  not, 
perhaps,  absolutely  necessary  to  a  reversal  of  the  judgment  that  the  order 
overruling  the  demurrer  should  have  been  reversed,  yet  upon  the  allegations 
of  the  complaint  in  that  case  the  demurrer  did  In  fact  fairly  present  the  ques- 
tion as  to  the  sufficiency  of  the  complaint,  for  the  reason  that  it  was  nowhere 
alleged  in  the  complaint  that  the  non-payment  of  the  interest  was  a  breach 
of  the  condition  of  the  mortgage  upon  which  the  plaintiff  relied  as  a  ground 
of  his  right  to  foreclose  the  same.  The  allegation  that  the  interest  remained 
unpaid  in  that  case  was  not  made  for  the  purpose  of  showing  a  breach  of  the 
condition  of  the  mortgage,  but  for  the  purpose  of  showing  that  the  whole 
sum  secured  by  the  mortgage  had  become  due  because  of  the  non-payment  of 
such  interest,  and  then  demanded  judgment  of  foreclosure  for  the  whole 
amount  secured.  As  the  court  held  that  the  plaintiff  was  mistaken  in  his 
claim  that  he  could  maintain  an  action  to  foreclose  for  the  whole  sum  secured 
by  the  mortgage,  and  as  that  was  in  fact  the  only  cause  of  action  stated  in  his 
complaint,  the  demurrer  was  properly  sustained.  In  the  case  at  bar  the 
plaintiff  has  expressly  alleged,  as  a  breach  of  the  condition  of  the  mortgage, 
that  one  year's  interest  on  the  note  was  due  and  not  paid  when  the  action 
was  commenced.  This  was  not  alleged  as  a  fact  upon  which  to  base  a  claim 
that  the  whole  sum  secured  by  the  mortgage  was  due,  as  was  done  in  the  case 
above  cited,  but  as  a  substantive  ground  for  the  maintenance  of  his  action. 
Had  the  plaintiff  relied  solely  upon  the  breach  of  the  conditions  in  the  mort- 
gage, which  would  have  entitled  him  to  foreclosure  for  the  whole  sum  se- 
cured, he  might  have  omitted  entirely  the  allegation  of  the  breach  of  the  con- 
dition as  to  the  non-payment  of  the  interest,  as  will  be  seen  by  an  examina- 
tion of  the  conditions  of  the  mortgage  as  set  out  in  the  complaint.  The  ac- 
tion being  an  action  to  foreclose  a  mortgage,  and  the  facts  alleged  in  the  com- 
plaint being  sufficient  to  maintain  the  action,  it  is  not  subject  to  a  demurrer, 
because  the  relief  demanded  in  the  prayer  for  judgment  is  greater  or  differ- 
ent than  that  to  which  the  plaintiff  is  entitled  upon  the  facts  stated.  Ames 
V.  Amea,  supra;  State  v.  Smith,  14  Wis.  .565-668;  Tewkshury  v.  Schulenberg, 
41  Wis.  584;  Moritz  v.  Splitt,  55  Wis.  441;  8.  0.  13  N.  W.  Rep.  555;  Bron- 
son  V.  Markey,  53  Wis.  98;  S.  0.  10  N.  W.  Rep.  166. 

The  complaint  clearly  states  facts  constituting  a  cause  of  action  for  the 
foreclosure  of  the  mortgage  set  out  in  the  complaint,  and  the  demurrer  was 
therefore  properly  overruled.  The  order  of  the  circuit  court  is  affirmed,  and 
4;he  caase  is  remanded  for  further  proceedings. 
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Lano  0.  Lang  and  another,  Defendants,  and  Sihmons,  Garnishee. 

Piled  December  1,  1885. 

Assignment  fob  Benefit  op  Cbeditobs— Pbeferbino  Labobbbs,  Sebvantb,  and  £x- 

PLOYES. 

L.  &  L.  had  a  contract  with  B.  &  B.,  who  operated  a  steam  wood  factory,  and 
took  contracts  for  all  kinds  of  light  woodwork,  under  which  L.  &  L.  ftimished  rough 
planks  which  B.  &  B.  were  to  saw  and  work  up  according  to  directions  of  L.  &  L., 
and  to  be  paid  therefor  $15  per  thousand  feet,  at  the  rate  of  $50  per  month.  Held, 
that  B.  &  B.  were  not  "laborers,  servants,  or  employes"  of  L.  <fe  L.  within  the 
meaning  of  the  statute  regulating  assignments,  and  tliat  an  assignment  by  L.  &  L. 
preferring  them  to  other  creditors  was  void ;  following  Oampfield  v.  Langj  25  Fed. 
Rep.  128. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

Sutherland  &  Sutherland,  for  appellant,  William  Lang.  Elihu  Colmant 
for  respondent,  M.  W.  Simmons. 

Taylor,  J.  This  is  a  garnishee  action,  in  which  Simmons  is  garnishee 
in  the  action  of  the  appellant  against  D.  C.  Lang  and  J.  H.  Lang.  The 
Langs  were  debtors  of  the  appellant,  and  the  garnishee  claims  to  be  the  as- 
signee of  said  debtors  under  a  voluntary  assignment  made  by  the  Langs  be- 
fore the  garnishee  action  was  commenced.  The  only  question  in  the  cjise  is 
whether  the  assignment  is  void,  under  our  statutes,  as  to  the  appellant,  a 
creditor  of  the  assignors  at  the  time  the  assignment  was  miide. 

The  learned  counsel  for  the  appellant  urge  that  the  assignment  is  void  for 
three  reasons:  (1)  That  it  is  void  under  our  laws,  because  it  prefers  one  of 
the  creditors  of  the  assignors  for  a  debt  due  from  them  which  was  not  due  for 
the  wages  of  laborers,  servants,  or  employes  of  the  assignors.  (2)  That  it  is 
void  because  it  conveys  both  the  firm  property  and  the  individual  property  of 
the  assignors  and  directs  the  payment  of  all  creditors  equally.  (3)  The  as- 
signment is  void  for  uncertainty  because  tlie  schedule  of  creditors  who  were 
preferred  as  laborers,  servants,  and  employes  did  not,  when  the  assignment 
was  made,  and  before  the  schedule  was  filed,  state  the  sums  due  to  each  of 
them. 

The  facts  with  regard  to  the  preferred  creditors  in  the  assignment,  which 
the  appellant  claims  render  the  assignment  void,  are  as  follows:  Among 
the  creditors  preferred  are  Bates  &  Barrett,  who  are  preferred  for  the  sum  of 
$150.  The  evidence  shows  that  Bates  &  Barrett  operate  a  sort  of  variety 
wood-works  in  Fond  du  Lac  and  tiike  contracts  for  all  kinds  of  light  wood- 
work. They  have  a  shop  or  factory  run  by  steam-power,  and  have  men  at 
work  for  them  in  such  shop  or  factory.  The  assignors  had  a  contract  with 
Bates  &  Barrett  to  do  certain  work  for  them.  The  assignors  furnislied 
hard-wood  timber,  which  Bates  &  Barrett  sawed  into  strips  and  beaded  for  the 
assignors;  and  the  strips  so  prepared  were  used  by  the  assignors  in  their  bus- 
iness as  trunk-makei-s.  The  arrangement  between  the  assignors  and  Bates 
&  Barrett  was  in  substance  this:  Assignors  furnished  rough  timber  or  planks, 
and  Bates  &  Barrett  were  to  saw  and  work  up  the  timber  according  to  the 
direction  of  the  assignors.  They  were  to  pay  Bates  &  Barrett  J^15  per  thou- 
sand feet  for  working  up  the  lumber;  and  they  made  payment  to  Bates  &  Bar- 
rett at  the  rate  of  $50  per  month. 

When  the  assignment  was  made,  the  assignors  were  indebted  to  Bates  & 
Barrrett  for  work  done  under  such  an  arrangement  in  the  sum  of  $150.  How 
long  the  debt  had  been  accumulating  was  not  made  certain  by  the  evidence. 
The  counsel  for  appellant  claim  that  the  assignment  is  void  because  by  its 
terms  this  debt  of  Bates  &  liarrett  is  a  preferred  debt. 

Section  1,  c.  349,  Laws  1883,  reads  as  follows:  "Any  and  all  assignments 
hereafter  made  for  the  benefit  of  creditors  which  shall  contain  or  give  any 
preference  to  one  creditor  over  another  creditor,  except  for  the  wages  ofla- 
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borers,  servants,  or  employes  earned  within  six  montTis  prior  tJiereto,  shall  he 
void,"  Section  2,  c.  48,  Laws  1885,  reads  as  follows;  "In  every  voluntary 
assignment  hereafter  made  for  the  benefit  of  creditors  tTie  claims  of  all  serv- 
ants ^clerks,  or  laborers  for  personal  service  or  wages  owing  from  the  assignor 
for  services  or  labor  performed  for  three  months  preceding  such  assignment 
shall  be  preferred  over  the  claims  of  all  other  creditors,  and  shall  be  paid  first 
by  the  assignee  after  the  payment  of  costs,  debts  due  the  United  States  or 
the  state  of  Wisconsin,  all  taxes  and  assessments  levied  and  unpaid »  expenses 
of  the  assignment  and  executing  the  trust. "  It  will  be  seen  by  reading  these 
two  sections  of  our  laws  that  it  is  the  policy  of  this  state  to  prevent  all  pref- 
erences in  the  payment  of  debts  due  from  the  assignors  in  case  of  an  assign- 
ment for  the  benefit  of  creditors,  except  that  in  the  act  of  1883  a  preference 
may  be  declared  by  the  assignor  in  favor  of  money  due  for  "the  wages  of  hi- 
borers,  servants,  or  employes  earned  within  six  months  previous  to  the  mak- 
ing of  the  assignment;"  and  the  law  of  1885,  without  any  declaration  on  the 
part  of  the  assignor,  makes  the  claims  of  all  servants,  clerks,  or  laborers  for 
personal  service  or  labor  performed  for  the  assignors  within  three  months 
preceding  the  assignment,  preferred  claims,  to  be  paid  in  preference  to  all 
others,  except  those  mentioned  in  said  last-named  act. 

The  assignment  in  this  case  was  made  before  the  enactment  of  the  law  of 
1885,  above  quoted,  and  it  is  only  quoted  to  show  the  policy  of  the  legislature 
in  protecting  and  preferring  the  claims  of  laborers,  servants,  and  employes 
of  persons  making  assignments.  It  is  claimed  that  notwitlistanding  the  act 
of  1883  declares  the  assignment  shall  be  void  if  any  preference  is  delared 
thereby  except  as  permitted  by  said  act,  that  the  ends  of  justice  would  be 
promoted  by  simply  declaring  the  preference  illegal  and  void,  and  upholding 
the  assignment  notwithstanding  the  illegal  preference.  It  may  be  tliat  it 
would  have  been  better  liad  the  legislature  so  declared,  and  that  such  a  dec- 
laration would  have  better  promoted  the  ends  of  justice ;  but  the  fact  remains 
that  the  legislature  has  declared  that  the  assignment  shall  be  void,  and  not 
the  provision  of  the  assignment  giving  the  preference.  We  can  do  nothing 
but  see  that  the  law  is  executed  as  enacted;  and  if  the  claim  of  Bates  «&  Har- 
rett  preferred  in  this  assignment  is  not  a  claim  for  wages  within  the  meaning 
of  said  section  1,  c.  349,  Laws  1883,  then  the  assignment  must  be  held  void 
by  this  court,  as  the  legislature  says  it  shall  be  held  void  in  such  case. 
Whether  tlie  act  of  1885,  which,  without  the  will  or  declaration  of  the  as- 
signor, prefers  the  claims  of  laborers,  etc.,  earned  within  three  months  pre- 
vious to  the  assignment,  repeals  the  provisions  of  the  act  of  1883  which  al- 
lows the  assignor  to  prefer  like  claims  earned  within  six  months  previous  to 
the  assignment,  is  a  question  not  raised  by  the  facts  presented  in  this  case  as 
stated  above.  This  assignment  was  made  before  the  act  of  1885  took  effect. 
The  material  questions  are,  were  Bates  &  Barrett  laborers,  servants,  or  em- 
ployes of  the  assignors:  and  was  the  money  due  them  for  wages  as  such 
laborers,  servants,  or  employes  of  the  assignors  earned  within  six  months 
previous  to  making  the  assignment?  We  think  these  questions  must  be  an- 
swered in  the  negative.  The  money  due  from  the  assignors  to  Bates  &  Bar- 
rett was  not  for  "wages,"  within  the  ordinary  meaning  of  that  word  as 
defined  by  the  lexicographers.  Webster  defines  the  word  "wages"  as  "a  com- 
pensation given  to  a  hired  person  for  his  or  her  services."  In  the  Imperial 
Dictionary  it  is  defined  as  follows:  "In  ordinary  language  the  term  •  wages  * 
is  usually  restricted  to  sums  paid  as  rewai^ds  to  artisans,  to  domestic  servants, 
to  laborers  employed  in  manufactures,  in  agriculture,  mines,  and  other  manual 
occupations."  Worcester  says:  "In  ordinary  language  the  term  *  wages  '  is 
usually  employed  to  designate  the  sums  paid  to  persons  hired  to  perform 
manual  labor. "  It  is  very  clear  that  the  money  due  from  the  assignors  to 
Bates  &  Barrett  was  not  due  for  "wages,"  within  the  definition  of  the  word 
above  given.    They  were  not  persons  hired  by  the  assignors  to  do  manual 
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labor  for  them,  nor  were  they  hired  persons  within  the  ordioary  sense  of  the 
words  "hired  persons."  They  were  manufacturers,  doing  business  for  them- 
selves, and  employing  other  persons,  as  well  as  machinery,  to  accomplish  the 
work  they  contracted  to  do  for  others.  The  compensation  they  received  for 
the  work  done  by  them  was  not  so  much  for  the  manual  labor  performed 
by  them  or  their  servants  as  it  was  for  the  use  of  the  machinery  by  which  the 
work  was  accomplished.  Neither  were  Bates  &  Barrett  the  servants,  laborers, 
or  employes  of  the  assignors  within  the  ordinary  meaning  of  these  terms. 
Webster  defines  the  word  "servant"  as  "a  person  who  is  employed  by  another 
for  menial  offices  or  for  other  labor,  and  is  subject  to  his  command;  a  person 
who  labors  or  exerts  himself  for  the  benefit  of  another,  his  master  or  em- 
ployer; a  subordinate  helper."  In  the  Imperial  Dictionary  the  word  "serv- 
ant" is  defined  aa  "a  person  that  attends  another  for  the  purpose  of  perform- 
ing menial  offices  for  hire,  or  who  is  employed  by  another  for  such  offices  or 
other  labor,  and  is  subject  to  his  command.  The  word  is  correlative  to 
master."  Worcester  says  ''servant"  is  "one  who  serves;  correlative  of  mas- 
ter." 

Bates  &  Barrett  were  in  no  sense  servants  of  the  assignors  in  doing  the 
work  they  did.  They  were  contractors,  and  they  had  the  entire  control  of 
the  work  to  be  done,  and  were  in  no  way  subject  to  the  control  or  direction 
of  the  assignors  while  performing  the  work  they  contracted  to  do  for  them. 
Nor  were  they  laborers  or  employes  of  the  assignors  in  the  sense  that  they 
were  earning  wages  of  such  assignors  for  the  work  to  be  done  by  them.  We 
think  it  very  clear  that  servants,  laborers,  or  employes  who  can  be  said  to 
earn  wages  of  an  employer  must  hold  such  a  relation  to  the  employer  that  he 
can  direct  and  control  them  in  and  about  the  work  which  they  are  doing  for 
him.  As  said  above  in  this  case.  Bates  &  Barrett  held  no  such  relation  to  the 
assignors  while  performing  their  contract  with  them,  and  the  money  due 
them  for  the  work  performed  was  not  wages  earned  within  the  meaning  of 
the  statute.  This  statute  was  lately  considered  by  the  district  court  of  the 
United  States  for  the  Eastern  district  of  this  state  in  the  case  of  Campfleld 
V.  Lang,  25  Fed.  Rep.  128,*and  in  a  very  clear  and  concise  argument  the 
learned  district  judge  reached  the  same  conclusion  as  we  have  in  the  case  at 
bar.  The  following  cases  cited  by  the  learned  counsel  for  the  appellant  sus- 
tain the  conclusion  we  have  reached  in  this  case:  Heehner  v.  Chave,  5  Pa. 
St.  115;  Peck  v.  Miller,  39  Mich.  594;  Dean  v.  De  Wolf,  16  Hun,  186;  ffUl 
V.  Spencer,  61  N.  Y.  274;  Pennsylvania  <&  D.  22.  Co,  v.  Leuffer,  84  Pa.  St. 
168;  Smith  v.  Brooke,  49  Pa.  St.  147:  Sullivan's  Appeal,  11  Pa.  St.  107;  GHra- 
vatt  V.  State,  25  Ohio  St.  162;  Wells  v.  Soutfiem  Minn.  Ry.  Co.,  1  Fed.  Rep. 
270;  StaU  v.  Rusk,  55  Wis.  465;  S.  C.  13  N.  W.  Rep.  452. 

The  assignors  having  in  their  assignment  preferred  a  debt  due  to  one  of 
their  creditors  contrary  to  the  provisions  of  section  1,  e.  349,  Laws  1883,  the 
assignment  is  void  and  the  assignee  had  no  title  to  the  property  described  in 
such  assignment,  or  the  money  derived  from  the  sale  thereof,  as  against  a 
creditor  of  the  assignors. 

The  other  exceptions  taken  to  the  assignment  need  not  be  considered,  as 
the  one  first  taken  is  fatal  to  it,  and  entitles  the  appellant  to  a  judgment 
against  the  garnishee. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  is  remanded, 
with  directions  to  enter  judgment  in  accordance  with  this  opinion. 

Respecting  preferences  in  assignments  for  the  benefit  of  creditozi.  See  Aoley  v.  Os- 
termann,  pok,  657. 
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Field  v.  Dot  an. 

Filed  December  1.  1886. 

Chattel  MoRTGAOB—SATisFAcrriow— Accepting  Money  Realized  fbom  Sale  of  Mort- 
,   gaued  Property — Kstoppel. 

When  a  mortgagee,  with  full  knowledge  that  property  covered  bv  his  mortgage 
has  been  sold  for  its  full  value,  accepts  the  money  realized  from  sucn  sale  from  the 
mortgagor,  and  credits  tlie  amount  on  the  mortgage  debt,  he  is  estopped  from  assert- 
ing a  right  to  the  property  sold  under  his  mortgage. 

Appeal  from  circuit  court,  Sauk  county. 

W,  S.  Field,  for  respondent,  Elbridge  Field.  G,  Stevens,  for  appellant,  T. 
E.  Doyan. 

Taylor,  J.  This  action  was  brought  by  the  respondent  to  recover  the 
possession  of  two  heifers  two  years  old  and  three  calves,  of  the  alleged  value 
of  $bO.  Tlie  facts  are  as  follows:  Louis  Townsend  was  the  owner  of  the 
heifers  and  calves;  both  respondent  and  appellant  claim  under  him.  Town- 
send  on  the  twenty-second  day  of  September,  1883,  mortgaged  the  heifers 
and  calves  to  the  appellant,  together  with  other  personal  property  mentioned 
in  the  mortgage,  to  secure  the  payment  to  the  appellant  of  the  sum  of  i$352.40 
according  to  the  conditions  of  a  promissory  note  of  that  date,  payable  on  de- 
mand, with  interest  at  8  per  cent,  per  annum.  The  mortgage  was  duly  filed 
in  the  proper  town  clerk's  office.  On  the  fifteenth  of  February,  1884,  Town- 
send,  then  still  being  in  possession  of  the  mortgaged  property,  sold  the  heifers 
and  calves  in  question  to  the  respondent  for  the  sum  of  $55.50;  also  two  pigs, 
$2;  and  one  hog,  $4, — making  in  all  S61.50.  Whether  the  pigs  and  hog  were 
covered  by  the  mortgage  does  not  clearly  appear.  At  all  events  the  plaintiff 
does  not  claim  them  in  this  action,  and  it  does  not  appear  that  the  appellant 
claimed  them  under  his  mortgage.  On  the  fifteenth  of  February,  the  day  of 
the  sale  of  the  property  by  Townsend  to  the  respondent,  Townsend  wrote  to 
the  appellant  a  letter,  of  which  the  following  is  a  copy: 

"WoNEWOC,  February  15,  1884. 
**Mr.  T.  E,  Doyan:    Please  find  inclosed  $60  on  my  account.    I  have  dis- 
posed of  some  of  the  property  to  raise  the  money,  and  I  think  I  will  be  able 
to  raise  the  rest  before  long.     Hoping  this  will  be  satisfactory,  I  remain 
yours,  with  respect,  L.  Townsend." 

The  appellant  admits  the  receipt  of  this  letter  and  the  Inclosed  money.  On 
r*eipt  of  this  letter  and  money  he  wrote  to  Mr.  Townsend  to  send  him  a  de- 
scription of  the  property  sold,  and  on  the  twenty-ninth  of  February  he  re- 
ceived a  reply  giving  a  description  of  the  property  sold.  The  appellant  in- 
dorsed the  $60  on  the  note  secured  by  the  chattel  mortgage.  The  letter  sent 
by  appellant,  to  which  the  letter  of  Townsend  received  on  the  twenty-ninth 
of  February  was  a  reply,  was  not  produced  in  evidence  and  was  lost.  On  the 
trial  in  the  justice's  court  Mr.  Townsend  was  a  witness  and  undertook  to  state 
his  recollection  of  its  contents.  After  the  trial  in  the  justice's  couit.and  be- 
fore the  trial  on  the  appeal  in  the  circuit  court,  Mr.  Townsend  died,  and  sev- 
eral witnesses  were  sworn  on  the  last  trial  as  to  what  the  testimony  of  Mr. 
Townsend  was  in  the  justice's  court  as  to  the  contents  of  the  appellant's  let- 
ter. This  evidence  tended  strongly  to  show  that  in  that  letter  the  appellant 
stated  that  he  wanted  a  description  of  the  property  sold  so  that  he  could  re- 
lease it  from  the  mortgage.  The  evidence  shows  that  the  respondent  had  no 
knowledge  in  fact  of  the  existence  of  the  chattel  mortgage  when  he  bought 
and  paid  for  the  cattle  in  controversy.  It  also  tends  ver^'  strongly  to  show 
that  when  the  appellant  claimed  the  property  under  his  chattel  mortp^age, 
notwithstanding  he  had  received  the  purchase  money,  the  respondent  offered 
to  surrender  the  property  if  the  appellant  would  return  the  $60  received  for 
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the  same,  and  that  the  appellant  refused  to  return  the  money,  or  any  part  of 
it,  and  took  possession  of  the  cattle  in  controversy  in  this  action  and  drove 
them  away,  and  for  such  taking  of  the  property  this  action  was  brought. 
The  respondent  had  a  verdict  and  judgment  in  his  favor  in  the  circuit  court, 
from  which  an  appeal  was  taken  to  this  court. 

We  think  the  evidence  in  the  case  fully  sustains  the  contention  of  the  re- 
spondent that  the  appellant,  and  defendant  in  the  court  below,  with  full 
knowledge  that  his  mortgagor  had  sold  the  property  in  question  to  the  re- 
spondent for  its  full  value,  accepted  the  money  received  on  such  sale  by  his 
mortgagor  and  credited  the  amount  on  his  mortgage  debt,  and  without  show- 
ing the  further  fact  that  the  appellant  on  the  receipt  of  such  money  agreed 
to  release  the  property  so  sold  from  his  mortgage.  It  seems  to  us  very  clear 
that  he  is  now  estopped  from  asserting  his  right  to  the  mortgaged  projxjrty 
under  his  mortgage.  The  argument  of  the  learned  counsel  for  the  appellant, 
that  the  sale  made  by  the  mortgagor  was  not  an  illegal  act,  it  seems  to  us,  can 
have  no  weight  in  the  determination  of  this  question.  The  sale  in  this  case 
was  not  a  sale  of  mere  equity  of  redemption,  but  was  a  sale  of  the  things  them- 
selves for  a  full  consideration,  and  such  sale  was  a  fraud  in  fact  on  the  pur- 
chaser if  the  mortgagee  is  still  to  hold  the  property  sold.  The  fact  of  such 
sale  was  known  to  the  mortgagee  when  he  secured  the  purchase  money  for 
the  property  so  sold ;  and  having  received  the  money  without  objection,  know- 
ing of  the  fraud  which  would  be  perpetrated  upon  the  purchaser  if  he  should 
enforce  his  mortgage,  equity  and  good  conscience  require  that  he  shall  either 
release  his  mortgage  or  return  the  purchaser's  money.  lie  cannot  retain  the 
money  and  hold  the  property  under  his  mortgage.  The  injustice  of  holding 
both  the  money  and  property  is  so  apparent  that  it  is  unnecessary  to  cite  au- 
thorities upon  the  point.  It  seems  to  us  that  the  appellant  does  not  stand  in 
any  different  position  than  he  would  had  he  been  present  at  the  sale  made  by 
his  mortgagor  without  disclosing  his  mortgage  and  had  then  received  the  pur- 
chase money  immediately  upon  its  being  paid  by  the  purchaser  to  his  mort- 
gagor. In  that  case  even  the  learned  counsel  for  the  appellant  admits  that, 
after  the  acceptance  of  the  purchase  price,  he  could  not  enforce  his  mortgage 
against  the  purchaser.  The  fact  that  the  sale  was  made  without  his  knowl- 
edge at  the  time  does  not  change  the  relations  of  the  parties  when  he  admits 
that  he  was  immediately  informed  of  the  sale  and  accepted  the  money  re- 
ceived from  the  purchaser.  He  is  estopped  from  asserting  his  title  in  either 
case.  Herman,  Chat.  Mortg.  §  142,  and  cases  cited.  Bigelow,  Estop.  (3d  Ed.) 
579,  says:  "In  like  manner,  if  one,  without  actually  inducing  another^to 
act  in  a  particular  way,  assent  to  the  thing  done  and  seek  to  derive  a  bene- 
fit from  it,  he  cannot,  in  case  of  disappointment,  repudiate  the  validity  of 
the  act  assented  to."  Beale  v.  Barclay,  10  B.  Mon.  261-264;  McConneU  v. 
People,  71  111.  481. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Mabtin  v.  Atkinson. 

Filed  December  1,  1885. 

1.  Pleading— AcmoN  ow  Cowtbactt. 

In  an  action  for  breach  of  a  contract  there  must  be  an  allegation  that  a  contract, 
stating  its  substance,  was  made  between  the  parties,  or  there  must  be  a  clear  state- 
ment of  facts  upon  which  a  contract  can  be  predicated. 

2.  Justice  of  the  Peace— Defective  Complaint. 

When  plaintiff  in  an  action  in  a  justice's  court  files  a  complaint  in  writing,  the 
court  will,  in  order  to  sustain  it,  give  its  allegations  a  liberal  construction;  but 
when,  with  such  construction,  it  states  no  cause  of  action,  an  objection  to  reception 
of  evidence  thereunder  should  be  sustained,  and,  if  plaintiff  does  not  ask  leave  to 
amend,  such  objection  is  fatal  to  the  maintenance  of  his  action. 

Appeal  from  county  court,  Fond  du  Lac  county. 

D.  Babcockf  for  appellant,  £.  0.  Martin.  Geo.  F.  KnowUs,  for  respondent, 
Thomas  G.  Atkinson. 

Taylob,  J.  In  the  county  court,  upon  the  case  being  ready  for  trial,  and 
a  witness  having  been  called  on  the  part  of  the  plaintiff,  the  defendant  ob- 
jected to  any  evidence  being  introduced  on  the  ground  that  the  complaint  did 
not  state  facts  constituting  a  cause  of  action,  the  county  court  sustained  the 
motion,  and,  no  offer  having  been  made  to  amend  the  complaint,  the  court 
directed  a  verdict  for  the  defendant,  and  judgment  was  entered  thereon  in 
favor  of  the  defendant  and  the  plaintiff  appeals  to  this  court. 

Though  this  action  was  commenced  in  a  justice's  court,  the  plaintiff's  com- 
plaint was  in  writing,  and  therefore  subject  to  the  objection  that  it  did  not 
state  facts  constituting  a  cause  of  action.  And  although  the  courts  will,  in 
order  to  sustain  the  complaint,  give  its  allegations  a  liberal  construction,  yet 
where,  after  giving  it  such  liberal  construction,  there  is  no  cause  of  action 
stated,  the  objection  must  prevail ;  and,  unless  the  plaintiff  asks  leave  to  amend, 
tbe  objection  is  fatal  to  his  maintenance  of  his  action. 

In  the  case  at  bar  we  think  the  learned  county  judge  was  right  in  his  rul- 
ing. There  can  be  no  doubt  but  that  the  cause  of  action  intended  to  be  set 
out  in  his  complaint  was  an  action  for  a  breach  of  contract  in  not  weighing 
the  cattle  at  the  South  hay  scales,  in  the  city  of  Fond  du  Lac,  and  weighing 
them  at  the  North  scales,  a  mile  or  more  distant,  and  that,  by  so  doing,  he 
lessened  the  weight  of  the  cattle  several  hundred  pounds,  and  that  he  de- 
ducted the  25  pounds  agieed  to  be  deducted  by  the  plaintiff  from  such  lessened 
weight,  insteaid  of  from  the  greater  weight,  had  they  been  weighed  at  the 
South  scales.  The  difficulty  with  the  complaint  is  that  it  does  not  allege  any 
contract  entered  into  between  the  parties  that  the  cattle  should  be  weighed  at 
the  South  scales  in  order  to  fix  the  weight  from  which  the  deduction  was  to 
be  made,  nor  is  there  a  statement  of  facts  from  which  such  contract  can  be 
inferred. 

It  seems  to  us  very  clear  that  in  an  action  for  a  breach  of  contract  there 
must  bean  allegation  that  a  contract,  stating  its  substance,  was  made  between 
the  parties,  or  else  there  must  be  a  clear  statement  of  facts  upon  which  a  con- 
tract can  predicated.  This  complaint  fails  in  both  these  respects.  The  judg- 
ment of  the  county  court  is  affirmed. 
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Millard  and  another  d.  McDonald  Lumber  Go. 

Filed  December  1,  1885. 

1.  Loos  AifD  LnvBER— OoNYEBSioN  —  Plbadino  —  Rey.  St.  1878,  i  4669— Etidengb  of 

Title. 

In  an  action  of  trover  and  conversion  the  only  object  of  alle^ng  in  the  complaint 
the  wrongful  cutting  of  the  logs,  timber,  or  lumber  on  plaintiff's  land  is  to  show 
title  to  tlie  same,  ana  the  time  at  which  the  value  should  be  ascertained ;  and  where 
the  complaint  is  in  the  common  form  of  trover  and  conversion,  and  omits  such  aN 
legations,  evidence  to  prove  plaintiff's  title  to  the  land  may  be  admitted. 

2.  Same — License— Matter  of  Defense. 

The  c<implaint  need  not  allege  that  the  entry  and  cutting  of  timber  was  without 
ph  intiff's  consent,  as,  in  such  a  case,  license  is  matter  of  defense  to  be  pleaded  and 
proved  by  defendant. 

Appeal  from  circuit  court,  Marathon  county. 

Grace  d*  Alban,  for  re8[)ondents,  Ira  E.  Millard  and  another.  Silverthom, 
Hut  ley  ct«  liyan,  for  appellant,  McDonald  Lumber  Co. 

OuTON,  J.  The  complaint  of  the  respondents,  as  plaintiffs,  is  in  the  com- 
mon form  of  trover  and  conversion,  of  290,000  feet  of  the  plaintiff's  pine  lum- 
ber of  the  value  of  $4,0G0«  and  the  answer  is  a  general  denial.  On  the  trial, 
when  the  plaintiff's  counsel  offered  in  evidence  his  chain  of  title  deeds  to 
the  lands  from  which  the  logs  from  which  said  lumber  was  made,  was  wrong- 
fully cut  by  one  John  C.  Clark,  who  sold  said  logs  to  the  defendant,  the 
learned  counsel  of  the  defendant  objected  to  such  evidence  because  such  facts 
were  not  stated  in  the  complaint.  The  first  exception  taken  was  to  the  over- 
ruling of  said  objection.  The  purpose  of  this  evidence  was  to  prove  the 
plaintiffs'  title  to  the  lumber,  and  its  value  at  the  time  the  logs  were  cut  ac- 
cording to  the  rule  of  damages  in  such  cases,  in  accordance  with  section 
4669,  liev.  St. 

It  was  not  claimed  but  that  the  defendant  was  the  innocent  purchaser  of  said 
logs,  and  therefore  such  was  the  rule  of  damages.  In  Smith  v.  BriggSy  ante, 
558,  decided  and  the  opinion  tiled  at  the  same  time  of  the  decision  and  filing 
of  the  opinion  in  this  ease,  it  is  held  that,  in  respect  to  logs,  timber,  and  lum-^ 
ber  wrongfully  cut  on  the  land  of  the  plaintiff,  the  action  under  said  section 
is  merely  for  the  value  thereof,  and  not  for  damages  as  in  trespass  qn4ire 
claunum,  and  is  merely  an  action  in  trover,  and  that  the  only  object  of  alleg- 
ing the  wrongful  cutting  of  the  logs,  timber,  or  lumber  on  the  land  of  the 
plaintiff  is  to  show  the  title  to  the  same,  and  the  time  at  which  the  value 
thereof  should  be  ascertained.  In  such  an  action,  of  course,  such  facts  are 
mere  matters  of  evidence  and  not  of  pleading.  Tyson  v.  McGuineas,  25  Wis. 
657;  Swift  V.  James,  50  Wis.  540;  S.  C.  7  X.  AV.  Rep.  656;  Johnson  v.  Ash- 
land Lumber  Co,,  45  Wis.  119.  If  the  learned  counsel  of  the  defendant  had 
understood  otherwise,  they  would  have  unquestionably  demurred  to  the  com- 
plaint, or  have  objected  to  any  evidence  under  it,  on  the  ground  that  it  did 
not  state  a  cause  of  action.  The  only  objection  made  seems  to  have  been 
rested  on  their  surprise  in  not  having  been  informed  by  the  complaint  of 
these  facts  which  were  then  sought  to  be  proved.  The  only  relief  in  such  a 
case  is  to  have  the  complaint  made  more  definite  and  certain  in  these  respects 
on  motion,  under  section  2685,  liev.  St.,  and  not  by  demurrer  or  objection  to 
evi<lence.  Redmon  v.  Phcenix  Fire  Ins,  Co.,  51  Wis.  298;  S.  C.  8  N.  W.  Rep. 
220.  Not  having  so  moved,  all  objection  to  the  complaint  in  these  respects 
was  waived.  Connors  v.  Taylor,  13  Wis.  257.  There  was  no  objection  tocdl 
evidence  under  the  complaint,  but  only  to  this  particular  evidence.  Had  a 
motion  been  mmle  for  the  plaintiffs  to  make  their  complaint  more  definite 
and  certain  in  these  particulars,  we  are  disposed  to  think  that  it  might  have 
been  very  properly  granted;  for  in  such  an  action,  where  the  plaintiffs  only 
claimed  as  damages  the  value  of  the  lumber  when  the  logs  were  cut  from 
their  land,  it  would  seem  better  pleading  to  set  out  the  description  of  the 
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land  from  which  the  lumber  was  cut,  and  by  whom  and  when  it  was  so  cut, 
in  order  to  apprise  the  defendant  of  what  was  Intended  to  be  proved  in  these 
respects. 

The  only  other  question  discussed  in  the  brief  of  the  learned  counsel  of  the 
appellant  is  raised  In  respect  to  the  charge  of  the  court  and  instructions  asked, 
and  that  is  whether,  inasmuch  as  the  person  who  did  the  cutting  of  the  logs 
did  so  by  the  order  and  under  the  autliority  of  Clark,  it  shall  not  be  presumed 
tliat  Clark  had  license  or  authority  to  do  so.  Where  there  are  no  other  facts 
except  the  entry  upon  the  lands  of  another  and  doing  damage  thereon,  there 
is  no  presumption  about  it  but  it  is  a  trespass  and  wrongful.  Dexter  v.  Cole, 
6  Wis.  319;  2  Greenl.  Ev.  §  622;  Guille  v.  JSwan,  19  Johns.  381.  Where  one 
entt'rs  upon  the  land  of  another  with  such  an  apparent  autliority  as  to  shift 
tlie  burden  of  proving  it  without  license  or  authority  upon  the  owner,  then 
it  may  be  that  he  would  be  required  to  prove  such  negative,  but  there  must 
be  at  least  prima  facie  evidence  of  such  authority  or  license.  The  case  of 
Lewis  V.  Disheiy  32  AVis.  504,  cited  by  the  learned  counsel  of  the  appellant  as 
holding  otherwise,  was  where  it  appeared  that  certain  persons  had  raised  a 
crop  of  wheat  upon  certain  premises  which  had  been  sold  and  deeded  for  taxes; 
and  the  question  was  whether  it  had  been  occupied  within  the  three  years  by 
the  original  owner:  and  it  was  held  that  they  must  be  presumed  to  have  so 
occupied  under  the  original  owner  and  by  his  authority  rather  than  that  they 
were  trespassers,  and  there  was  some  evidence  also  of  such  authority,  but  not 
very  strong;  such  as  the  testimony  of  the  owner's  son  that  he  thought  tliat 
his  father  gave  them  the  right  to  go  on  the  premises,  and  other  circumstances 
to  aid  such  a  presumption.  The  presumption  in  that  case  was  in  favor  of  the 
right  of  the  owner;  not  hostile  to  it,  as  it  would  be  in  this  case.  But  in  such 
cases  as  this,  license  from  the  owner  must  be  pleaded  and  proved  in  defense 
of  the  trespass.  In  Pomeroy  v.  Railroad  Co.,  16  Wis.  640,  the  same  objec- 
tion was  made  that  it  was  not  alleged  "that  the  entry  was  contrary  to  the 
wishes  of  the  plaintiff,  or  that  it  was  made  unlawfully,"  and  it  was  held  that 
this  was  presumed,  "and  that  if  any  license  was  given  by  the  [plaintiff  J  it 
was  matter  of  defense,"  (Lockhart  v.  Geir,  54  Wis.  134,  S.  C.  11  X.  W.  liep. 
245 ;)  and  such  is  the  elementary  doctrine,  without  any  conflict  of  decisions. 
1  Greenl.  Ev.  79;  Add.  Toits,  376. 

The  charge  of  the  court  appears  to  have  been  full  and  correct,  and  the  ver- 
dict of  the  jury  seems  to  have  been  warranted  by  the  evidence,  and  we  find 
no  error  in  the  record.     The  judgment  of  the  circuit  court  is  aflirmed. 


AuLET  and  another.  Assignees,  etc.,  v.  Ostermann.* 
Filed  December  1,  1S86. 

1.  Abbtgnmsnt  fob  Bbnefit  of  Creditors— Partnebship  Assiottmbnt. 

S^mbf^j  that,  under  the  present  statute,  when  a  partnership  assies  all  its  partner- 
slji]»  property  for  the  benefit  of  the  creditors  of  the  firm,  and  the  assignment  is  valid 
in  other  respects,  it  will  not  be  invalid  becaiuse  the  individual  property  ia  not  also 
assigned. 

2.  Same — Sureties  on  Assignee's  Bond  not  Freeholders. 

Where  neither  the  bond  on  its  face,  nor  the  affidavits  of  justification,  show  that 
one  of  four  sureties  was  a  freeholder  of  the  state,  the  assignment  will  be  voi<l. 

3.  Tender — f^toppEL — Reporal  to  Accept. 

Where  plaintiff  has  refused  to  accept  a  tender  of  judgment  made  by  defendant  in 
his  answer,  he  cannot  afterwards  invoke  such  tender  and  offer  of  Judgment  as  an  es- 
toi)pel  on  defendant. 

Appeal  from  circuit  court.  Price  county. 

WHUh  Hand,  for  appellants,  Nels  Auley  and  another.    Adolf  Herdegsn, 
for  respondent.  George  K.  Ostermann. 

^  See  note  at  end  of  case. 

v.25N.w.,no.7-42  p.^,,,^^^  byGoOglc 
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Taylor,  J.  The  appellants  brought  an  action  in  trespass  against  the  re- 
spondent for  wrongfully  taking  and  converting  to  his  own  use  certain  per- 
sonal property  whicli  they  claimed  was  in  their  possession,  in  trust,  as  as- 
signees, for  the  benefit  of  the  creditors  of  A.  P.  Morner  &  Co.,  and  claimed 
damjiges  in  the  sum  of  8600.  The  defendant  answered  (1)  a  general  denial 
of  all  the  allegations  of  the  plaintiffs'  complaint  not  af terwiurds  admitted ;  (2) 
that  at  the  time  of  the  alleged  taking  of  said  property,  A.  P.  Morner  &  Co. 
(consisting  of  A.  P.  Morner  and  K.  A.  Ostergren)  were  indebted  to  "The 
Brand  Stove  Company,  Limited,"  in  the  sum  of  $498.83,  and  that  said  com- 
pany obtained  an  attachment  out  of  the  circuit  court  of  PrISe  county  against 
the  goods  of  said  A.  P.  Morner  &  Co.  and  placed  said  attachment  in  the  hands 
of  the  defendant,  then  being  the  sheriff  of  said  county,  to  execute,  and  that 
the  defendant  thereupon  levied  said  attachment  upon  the  goods  described  in 
the  complaint  as  the  goods  of  A.  P.  Morner  &  Co. ;  (3)  that  on  the  fifteenth 
of  March,  1885,  and  after  the  commencement  of  the  action,  the  defendant 
tendered  a  release  of  the  property  of  the  plaintiff,  with  six  cents  damages, 
and  the  costs  of  the  action,  which  tender  the  plaintiffs  declined  to  accept ;  (4) 
the  defendant  tenders  tlie  plaintiff  a  judgment  for  six  cents  damages  and  the 
costs,  and  the  release  of  the  property. 

When  the  action  was  called  for  trial  at  the  circuit  the  plaintiffs  refused  to 
accept  the  defendant's  offer  for  judgment,  and  before  offering  any  evidence 
on  their  part  moved  the  court  to  instruct  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiffs  for  the  sum  of  $600,  the  amount  claimed  in  the  complaint,  on 
the  pleadings  in  the  case.  This  motion  was  denied,  for  the  reason  that  the 
facts  shown  by  the  pleadings  entitled  the  plaintiff  to  nominal  damages  only, 
unless  special  damages  are  shown,  as  a  tender  of  the  property  with  costs  was 
made  after  the  action  was  commenced.  To  this  ruling  of  the  court  no  excep- 
tion was  taken  by  the  plaintiffs  on  the  trial,  and  no  motion  for  a  new  trial 
was  made  in  the  court  below  by  the  plaintiffs  for  tliis  or  any  other  cause. 
After  this  decision  was  made  the  plaintiffs,  in  order  to  maintain  their  action, 
offered  in  evidence  the  papers  purporting  to  be  a  voluntary  assignment  of  the 
property  of  said  A.  P.  Morner  &  Co.,  bearing  date  of  November  28,1884, 
together  with  the  bond  and  affidavits  of  the  sureties  thereto,  and  all  the  other 
papers  connected  with  said  assignment.  The  defendant  objected  to  the  re- 
ceipt of  these  papers  in  evidence  on  the  ground  that  they  showed  upon  their 
face  that  such  assignment  was  void,  in  not  complying  with  the  statute  regu- 
lating such  assignments.  The  court  excluded  the  evidence.  To  this  ruling 
of  the  court  exception  was  taken  by  the  plaintiffs. 

The  plaintiffs  then  further  offered  to  show  a  list  of  the  property  described 
in  the  complaint  and  the  appraised  value  of  the  same,  by  introducing  the  ap- 
praisement of  the  same  contained  in  the  attachment  proceedings  in  the  case 
of  Brand  Stove  Co.  v.  Morner,  showing  the  appraised  value  of  such  property 
to  be  the  sum  of  $564.50.  Plaintiffs  also  offered  to  show  that  the  value  of  the 
goods  taken  was  $564.60,  and  j^lso  that  the  property  was  taken  by  the  tlefeml- 
ant  out  of  the  possession  of  the  plaintiffs  on  the  nineteenth  of  January,  1885; 
that  such  property  has  remained  out  of  the  possession  of  the  plaintiffs  ever 
since  and  in  the  possession  of  the  defendant;  that  the  plaintiffs  took  posses- 
sion of  the  property  described  in  the  complaint  under  the  assignment  as  a 
part  of  the  assets  of  the  assignors;  that  the  same  was  described  in  the  inven- 
tory attached  to  the  assignment,  and  that  before  the  defendant  took  posses- 
sion of  said  property  he  was  notified  by  the  plaintiffs  that  they  were  in  pos- 
session, claiming  title  to  the  same  under  the  assignment  mentioned.  All  the 
evidence  offered  was  excluded  upon  the  objection  of  the  defendant,  and  ex- 
ceptions duly  taken  by  the  plaintiffs.  The  exclusion  of  this  evidence  is  as- 
signed as  error  by  the  appellants.  No  other  evidence  being  offered,  the  de- 
fendant had  a  verdict  and  judgment  for  costs  thereon.  The  plaintiffs,  in  their 
complaint,  alleged  that  they  are  owners  in  trust  under  the  assignment  offered 
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in  evidence.  There  is  no  claim  that  they  had  any  right  to  the  property  or  the 
possession  thereof  except  as  assignees  of  said  A.  P.  Morner  &  Co.  The  answer 
of  the  defendant  denied  their  title  as  assignees  as  well  as  the  wrongful  taking 
of  the  same  by  the  defendant.  The  first  answer  of  the  defendant  denies  each 
and  every  allegation  of  the  plaintiffs^  complaint,  except  as  afterwards  admitted 
by  the  further  answers.  There  is  nothing  in  the  further  answers  of  the  de- 
fendant which  admits  the  title  of  the  plaintiffs,  or  their  possession  or  right  of 
possession  thereof,  as  assignees  of  A.  P.  Morner  &  Co.,  or  in  fact  any  otiier 
right  or  title  in  the  plaintiffs.  Proof  of  an  assignment  from  Morner  &  Co.  to 
the  plaintiffs  was  necessary  to  sustain  the  allegations  of  the  complaint  and 
show  their  right  to  maintain  the  action. 

Two  objections  are  relied  upon  by  the  learned  counsel  for  the  respondent 
in  this  court  to  sustain  the  ruling  of  the  court  in  rejecting  the  evidence  of 
tlie  assignment  papers:  (1)  That  only  partnership  property  was  assigned; 
and  (2)  that  one  of  the  sureties  on  the  bond  failed  to  swear  that  he  was  a  free- 
holder. 

This  court,  in  the  case  of  Rumery  v.  MoCuZloch,  54  Wis,  565,  S.  C.  12  N. 
W.  Rep.  65,  held  an  assignment  made  by  a  partnership  of  partnership  prop- 
erty only  a  valid  assignment.  It  does  not  appear  in  that  case  that  any  excep- 
tion was  made  to  the  assignment  on  the  ground  that  It  assigned  only  partner- 
ship property;  but  the  rights  of  the  parties  to  the  action  depended  upon  the 
validity  of  the  assignment,  and  the  assignment  was  held  valid.  The  language 
^juoted  by  the  counsel  for  the  respondent  from  the  opinion  in  the  case  of  Alkan 
V.  Insurance  Co.,  53  Wis.  145,  S.  C.  10  K  W.  Hep.  91,  had  no  reference  to  the 
question  of  a  partnership  assignment.  In  Maryland  it  has  been  frequently 
held  that  a  voluntary  assignment  for  the  benefit  of  creditors,  made  by  a  part- 
nership, in  which  there  is  a  stipulation  that  the  creditors  who  avail  themselves 
of  such  assignment  shall,  upon  receipt  of  their  proper  proportion  of  the  pro- 
ceeds of  the  assigned  property,  release  their  claims  against  the  assignor,  is 
void,  unless  all  the  property  of  the  assignors,  both  partnership  and  individ- 
ual, is  assigned  for  the  benefit  of  their  creditors.  Citizens  Ins.  Co.  v.  Wallis^ 
23  Md.  182,  and  cases  there  cited.  In  the  absence  of  any  requirement  in  the 
assignment  that  the  creditors  upon  availing  themselves  of  the  benefit  of  the 
assignment  shall  release  their  entire  claims  against  the  assignors,  there  does 
not  appear  to  be  any  reason  for  holding  the  assignment  of  a  firm  of  the  firm 
property  only,  for  the  benefit  of  the  firm  creditors,  void.  By  such  assign- 
ment the  creditors  are  presumed  to  get  the  benefit  of  the  firm  property  in  pay- 
ment of  their  debts,  and  if  the  partners  have  individual  property  not  assigned, 
such  property  remains  liable  to  the  payment  of  their  debts,  the  same  as  though 
no  assignment  had  been  made.  Previous  to  the  enactment  of  the  statute  reg- 
ulating voluntary  assignments  in  this  state,  this  court  held  that  a  debtor 
might  make  a  valid  assignment  of  a  part  of  his  property  for  the  benefit  of  his 
creditors.  Nortony.  Keaimey,  10  Wis.  443.  That  rule  is  undoubtedly  changed 
by  the  statute,  and  an  individual  now  making  an  assignment  for  the  benefit 
of  creditors  must  assign  all  his  property,  otherwise  it  would  be  held  void. 
Under  the  present  law  we  think  a  partnership  may  be  treated  as  a  person  for 
the  purpose  of  making  an  assignment ;  and  when  such  partnership  assigns 
all  its  partnership  property  for  the  benefit  of  the  creditors  of  the  firm,  and  the 
assignment  is  valid  in  other  respects,  it  ought  not  to  be  held  invalid  because 
the  individual  property  of  the  partners  is  not  also  assigned.  But  in  the  view 
we  have  taken  of  this  case  it  is  unnecessary  to  further  discuss  this  point. 

The  second  objection  taken  to  the  assignment  it  seems  to  us  is  well  taken, 
and  is  fattd  to  the  validity  of  the  assignment.  Section  1694,  Rev.  St.,  declares 
that  all  voluntary  assignments  for  the  benefit  of  creditors  shall  be  void  as  to 
the  creditors  of  the  assignor,  unless  executed  with  the  formalities  mentioned 
in  said  section.  The  section,  among  other  things,  requires  the  assignee,  be- 
fore taking  upon  himself  the  trust  under  the  assignment,  to  deliver  to  the 
county  judge  or  court  commissioner  of  the  county  in  which  such  assignment 
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is  made  "a  bond,  in  a  sum  not  less  than  the  whole  amount  of  the  nominal 
value  of  the  assets  of  the  assignor  ♦  ♦  ♦  with  two  or  more  sufficient 
sureties,  freeholders  of  this  state,  who  shall  each  testify  to  his  responsibility, 
and  by  their  several  affidavits  satisfy  the  officer  taking  such  bond  that  the 
property  of  such  sureties,  being  within  this  state,  is  worth,  in  the  aggregate, 
the  sum  specified  therein. "  The  objection  taken  to  the  bond  given  in  this  case 
is  that  it  does  not  show  upon  its  face,  nor  by  the  affidavits  of  the  justification 
of  the  sureties,  that  the  surety  J.  H.  FewelJ  was  a  freeholder  of  this  state. 
Tlie  bond  was  in  the  sum  of  810.000.  There  were  four  sureties.  Two  made 
affidavit  that  they  were  freeholders  of  this  state,  and  were  each  worth  $2,000; 
the  third  made  a  similar  affidavit  as  to  being  a  freeholder,  and  stated  that  he 
was  worth  $1,500;  the  fourth,  J.  H.  Fewell,  made  affidavit  that  he  was  worth 
the  sum  of  $5,000,  over  and  above  all  debts  and  liabilities,  in  property  in  this 
state  not  by  law  exempt  from  execution,  but  he  failed  to  state  in  his  affidavit 
that  he  was  a  freeholder  of  this  state.  The  court  has  repeatedly  held  that  a 
failure  of  the  assignment  papers  to  show  that  the  sureties  have  the  qualifica- 
tions required  by  the  act  is  fatal  to  the  assignment.  Churchill  v.  Whipple , 
41  Wis.  611;  Smith  v.  McCulloch,  42  Wis.  564;  Scott  v.  Seaver,  52  Wis.  175; 
S.  C.  8  X.  W.  Rep.  811;  Rumery  v.  McOulloch,  54  Wis.  565;  S.  C.  12  N.  W. 
Rep.  65;  Hutchinscm  v.  Broum,  33  Wis.  465;  Klauber  v.  Charlton,  47  Wis. 
564;  S.  C.  3  N.  W.  Rep.  443. 

In  the  last  case  cited  this  court  held  that  the  affidavit  of  the  surety  should 
not  only  show  that  he  was  worth  a  certain  sum  therein  named  in  property 
within  this  state,  etc.,  but  also  that  he  vfus  a  freeholder  of  the  state;  and  that 
when  the  affidavit  of  the  surety  did  state  that  he  was  a  freeholder  of  the  st;ite, 
such  fact  was  conclusive,  and  the  assignment  could  not  be  attacked  by  show- 
ing that  such  surety  was  not  in  fact  such  freeholder,  unless  the  assignee  was 
guilty  of  a  fraud  in  procuring  the  surety  to  make  a  false  statement  in  regard 
to  that  fact.  It  was  said  in  that  case:  "The  statute  provides  that  the  sure- 
ties shall  be  freeholders  of  this  state,  who  shall  each  testify  as  to  his  respon- 
sibility, and  by  their  several  affidavits  satisfy  the  officei-s,  etc.  This  language, 
though  not  the  most  clear  and  unambiguous,  yet,  when  taken  in  connection 
witli  the  whole  object  of  the  statute,  seems  to  us  to  indicate  that  the  sureties 
must  testify  under  oath  to  all  tlie  facts  necessary  to  show  that  they  are  not 
only  responsible  in  a  pecuniary  point  of  view,  but  that  they  have  the  qualifi- 
cations which  the  statute  requires,  viz.,  that  they  are  freeholder  of  the  state. 
The  fact  that  they  are  freeholders  is  made  by  the  statute  an  essential  part  of 
their  responsibility."  That  case  is  fatal  to  the  validity  of  the  assignment  in 
the  present  case,  unless  it  be  overruled,  or  unless  what  was  said  as  above 
quoted  was  not  necessary  to  the  determination  of  that  case.  It  was  urged  by 
the  learned  counsel  who  opposed  the  validity  of  the  assignment  in  that  case^ 
that  it  was  not  necessary  that  the  affidavit  of  the  surety  should  show  that 
he  was  a  freeholder;  and,  consequently,  the  fact  that  he  was  not  a  freeholder 
might  be  shown  on  the  trial  for  the  purpose  of  avoiding  the  assignment.  We 
do  not  see  how  the  argument  of  the  counsel  attacking  the  assignment  in  that 
case  could  be  answered,  except  as  it  was,  by  liolding  that  the  fact  that  the 
surety  was  a  freeholder  must  be  shown  by  the  affidavit,  as  well  as  his  pecuniary 
responsibility;  and  so,  being  made  a  part  of  the  affidavit,  it  could  not  be  con- 
tradicted, except  for  fraud,  any  more  than  it  could  as  to  the  extent  of  his  pe- 
cuniary ability.  If  the  fact  of  the  surety's  being  a  freeholder  is  not  required 
to  be  8tate<l  in  the  affidavit,  it  would  seem  to  follow,  as  a  logical  conclusion, 
that  his  being  or  not  being  a  freeholder  could  be  shown  upon  the  trial,  either 
to  upliold  or  avoid  the  assignment,  as  the  evidence  upon  that  point  should 
show.  We  are  not  prepared  to  say  that  the  case  of  Klauber  v.  Charlton,  su- 
pra, was  not  properly  decided,  and  ought  to  be  overruled.  So  far  as  we  have 
bven  able  to  ascertain  from  the  records  in  this  court  involving  voluntary  as- 
signments under  the  statute,  the  affidavits  of  the  sureties  have  uniformly 
stated  that  they  were  freeholders  of  the  state,  and  this  record  shK)Wfl  that  it 
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•  was  stated  in  the  affidavit  of  the  other  three  sureties  that  they  were  freehold- 
ers of  this  state.  The  general  practice  is  in  conformity  with  the  decision 
above  quoted.  If  it  were  permissible,  in  any  case,  to  amend  the  record  in  the 
assignment  proceedings  by  allowing  the  surety  to  supply  the  defect  in  the  affi- 
davit by  a  supplemental  affidavit,  it  could  not  be  done  so  as  to  affect  the 
riglils  of  parties  wliich  had  attached  before  the  supplemental  affidavit  was 
made.  Witte  v.  Meyer,  11  AVis.  300;  Whitney  v.  Brunette,  15  Wis.  61-69;  Bone- 
iiteel  V.  Orvbt,  23  \V  is.  506, 507 ;  Sherry  -v.  iichraage,  48  Wis.  95-97 ;  S.  C.  4  N. 
W.  Rep.  117. 

In  this  case,  when  the  defendant,  as  sheriff,  attached  the  goods  in  question, 
the  assignment  was  void  for  want  of  a  proper  affidavit  of  one  of  the  sureties; 
and  no  amendment  of  the  proceedings  should  be  made  which  would  have  the 
effect  of  avoiding  his  attachment  It  is  further  claimed  by  the  counsel  for 
the  appellants  that  the  defendant  is  not  in  a  position  to  attack  the  validity  of 
the  assignment,  as  it  is  not  shown  that  he  was  a  creditor  of  the  assignors,  or 
was  acting  for  them.  His  answer  sets  up  that  he  took  the  property  on  behalf 
of  a  creditor  of  the  assignors  upon  an  attachment.  That  was  an  issue  in  the 
case,  and  the  plaintiff  barred  his  right  to  recover  the  property  on  the  sole 
ground  that  he  held  it  as  the  assignee  of  the  debtors  against  whom  the  attach- 
ment was  issued.  Having  undertaken  to  show  his  right  to  property  for  which 
the  action  was  brought  against  the  sheriff,  who  had  taken  the  same  on  an  at- 
tachment against  his  assignees,  it  was  not  error  to  exclude  the  evidence  of 
the  iissignment  when  it  appeared  that  it  was  void  as  against  the  creditors  of 
the  assignors.  Had  the  plaintiff  denied  in  court  the  allegation  that  the  de- 
fendant took  the  goods  in  controversy  without  any  authority  from  or  on  be- 
half of  a  creditor  of  the  assignors,  and  requested  that  the  assignment  be  ad- 
mitted simply  for  the  purpose  of  showing  a  transfer  to  him  from  the  assignors, 
without  regard  to  its  sufficiency  as  against  their  creditors,  it  is  quite  likely 
the  learned  circuit  judge  would  have  admitted  it  for  that  purpose.  But  it  is 
evident  the  offer  of  the  evidence  was  not  made  for  that  purpose,  but  that  it 
was  offered  as  evidence  showing  their  right  to  the  property  as  against  the 
creditors  of  the  assignors  as  well  as  against  all  other  persons. 

It  is  also  contended  that  because  the  answer  set  up  a  tender  of  a  release 
of  the  property  with  costs  after  suit  brought,  and  tendered  the  plaintiff  a 
judgment  for  six  cents  damages,  and  the  costs,  and  a  release  of  the  property, 
the  defendant  is  estopped  from  denying  the  title  of  the  plaintiffs  to  the  prop- 
erty in  suit.  We  think,  as  the  plaintiffs  refused  to  accept  the  offer  made  by 
the  defendant  in  his  answer,  and  to  take  judgment  in  accordance  therewith, 
they  cannot  now  invoke  such  tender  and  offer  of  judgment  as  an  estoppel  on 
the  defendant  to  deny  their  title.  The  rule  of  the  statute  upon  a  tender  of 
judgment  by  the  defendant  which  the  plaintiff  refuses  to  accept  should  apply 
to  a  case  of  this  kind.  That  rule  is  "that  if  the  offer  be  not  accepted  the  offer 
is  deemed  to  be  withdrawn,  and  cannot  be  given  in  evidence  or  mentioned 
on  the  trial ;  and,  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  costs  to  the  defendant  from  the  time  of 
the  offer."  Rev.  St.  §  2789.  The  plaintiffs,  having  failed  to  recover  any  judg- 
ment, the  defendant  was  entitled  to  recover  his  costs  incurred  after  the  ten- 
der of  judgment;  and,  as  we  understand  it,  the  judgment  in  favor  of  the  de- 
fendant for  the  costs  was  only  for  such  costs  as  accrued  after  the  offer  of  judg- 
ment was  made. 

Upon  the  hearing  of  the  appeal  in  this  case  the  respondent  moved  to  dismiss 
the  appeal  for  the  reason  that  before  the  appeal  was  taken  the  parties  to  the 
action  had  settled  in  regard  to  the  subject-matter  of  this  suit,  and  the  plain- 
tiffs had  released  the  defendant  from  any  and  all  liability  to  them  for  the  prop- 
erty or  value  thereof,  or  for  damfiges  for  any  unlawful  taking  thereof  by  him. 
The  affidavits  upon  which  the  motion  was  founded  fail  to  show  that  the  judg- 
ment for  costs  in  favor  of  the  defendant  in  this  action  had  been  released,  or 
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that  the  defendant  was  under  any  obligation  to  release  the  same.  We  think, 
therefore*  the  settlement  shown  on  the  motion  does  not  bar  the  right  of  the 
plaintiffs  to  appeal  from  the  judgment  against  them  in  this  action.  The  mo- 
tion is  therefore  denied,  and  the  judgment  of  the  circuit  court  appealed  from 
is  affirmed. 

NOTE. 

Bnurlnership — Assignmeni  for  Benefit  of  Oredilort, 

1.  HowExBCTJTED.  Under  the  New  YorkHiw  a  general  assignment  should  be  executcd 
and  acknowledged  by  all  the  members  of  the  firm  the  same  as  a  deed  of  real  estate, 
iitherwise  it  is  void  and  inoperative.  In  re  Lawrence,  6  Fed.  Rep.  349;  Smith  v.  Tixii, 
14  Abb.  N.  0.  447.  Where  an  a<3signment  is  made  in  another  state,  if  valid  there,  is  valid 
liere.  In  re  Paige  &  S.  L.  Co.,  31  Minn.  136 ;  8.  C.  16  N.  W.  Rep.  700.  A  partner  who 
lias  withdrawn  trom  the  firm  need  not  join  in  the  assignment  by  the  firm.  Firat  Nat. 
Bank  v.  Hinmau,  21  N.  W.  Rep.  280 ;  Same  v  Rock  River  Paper  Ck>.,  Id. 

2.  Dissolution  of  Partnership.  If  partners  dissolve  the  partnership  in  good  faith, 
and  divide  the  partnership  assets  among  themselves,  Case  v.  Beauregard,  99  U.  S.  119 ; 
Allen  V.  Center  Valley  Co.,  21  Conn.  130;  Kimball  v.  Thompson,  13  Mete.  283;  or 
transfer  them  all  to  one  partner,  Ladd  v.  Qriswold,  9  III.  25;  Howe  v.  Lawrence,  9 
Ciish.  653,  Robb  v.  Mudge,  14  Gray,  534;  Shimer  v.  Huber,  19  N.  B.R.414;  McNuttv. 
Strayhorn,  39  Pa.  St.  269;  Smith  v.  Edwards,  7  Humph.  106;  after  such  transfer  a  part- 
ner may  use  the  assets  to  pay  his  individual  debt.s,  without  being  a  violation  of  the 
rights  of  partnership  creditors.  Case  v.  Beauregard,  99  U.  S.  119 ;  Hapgood  v.  Corn- 
well,  48  111.  68;  Goembel  v.  Amett,  100  III.  34;  Armstrong  v.  Fahnestock,  19  Md.  58 ; 
Ptirrman  v.  Koch.  1  Cin.  460;  Sage  v.  Chollar,  21  Barb.  698;  Dimon  v.  Hazard,  32  N. 
Y.  65 ,  Wilcox  V.  Kellogg,  11  Ohio,  39-4 ;  Baker's  Appeal,  21  Pa.  St.  76 ;  Bullitt  v.  Char- 
tered Fund.  26  Pa.  St.  108.  A  dissolution  and  division  of  assets  among  partners  is  not 
in  itself  fraudulent,  although  the  object  is  to  prevent  individual  creditors  of  one  partner 
from  levying  on  partnership  propertv,  Atkins  v.  Saxton,  77  N.  Y.  195 ;  but  if  the  effect  is 
to  delay,  hinder,  or  defraud  individual  creditors  of  one  partner,  it  is  void.  Burrill  ▼. 
La  wry,  18  N.  B.  R.  367 ;  Weaver  v.  Ashcroft,  50  Tex.  427.  If  a  dissolution  is  not  made  in 
good  faith,  but  to  divert  partnership  assets  from  partnership  creditors  to  individual  cred- 
itors, it  is  fraudulent,  and  partnei'ship  creditors  are  entitled  to  priority  out  of  the  assets. 
In  re  Cook,  3  Biss.  122 ;  Collins  v.  Hood,  4  McLean,  186 ;  In  re  Byrne,  1 N.  B.  R.  464 ;  In 
re  Tomes,  19  N.  B.  R.  36 ;  even  though  the  transfer  was  to  pay  individual  debts.  Tracy  v. 
Walker,  1  Flippin,  41 ;  Collins  v.  Hood,  4  McLean,  186 ;  Sanderson  v.  Stockdale,  11  Md. 
663 ;  Flack  v.  Charrou,  29  Md.  311 ;  Phelps  v.  McNeely,  66  Mo.  554 ;  Ferson  v.  Monroe.  21 
N.  H.  462.  In  such  case  the  insolvency  of  the  partnership  may  be  considered,  in  de- 
termining whether  the  dissolution  was  in  good  faith  or  not.  r'rank  v.  Peters,  9  Ind. 
344;  Shimer  v.  Huber,  19  N.  B.  R.  414.  On  dissolution  of  the  partnership,  the  firm 
creditors  have  the  right  to  have  partnership  property  applied  to  the  payment  of  the 
partnership  debts  in  preference  to  those  of  the  individual  partner.  Case  v  Beauregard, 
99  IT.  S.  119;  Evans  v.  Winston,  74  Ala.  349;  Warren  v.  Taylor,  60  Ala.  218,  and  this 
right  cannot  be  impaired  by  any  consideration  with  reference  to  the  amount  of  capital 
contributed  by  each  individual  partner,  Wilson  v  Robertson,  21  N.  Y.  587 ;  and  debts 
contracted  in  the  name  of  one  partner  may  be  shown  to  be  in  realitv  partnership  debts ; 
Cox  V.  Piatt,  32  Barb.  128;  Read  v.  Baylies,  35  Mass.  497,  Marks  v.  Hill,  15  Grat.  400; 
Barcroft  v.  Snodgrass,  1  Cold.  430;  Siegel  v.  Chidsey,  28  Pa.  St.  279 ,  Gwin  v.  Sedley,  5 
Ohio  St,  96  ;  Haben  v.  Harshaw,  49  Wis.  379 ;  S.  C.  5  N  W  Rep.  872  :  Schaeffer  v.  Fith- 
ian,  17  Ind.  463 ;  Wait  v.  Bull's  Head  Bank,  19  N.  B.  R.  500 ;  but  where  such  debt  was 
incurred  by  consent  or  privity  of  the  other  partner,  proof  of  joint  creditors  against  the 
separate  estate,  in  com]>etition  with  the  separate  creditors,  will  not  be  admitted.  In 
re  Lloyd,  22  Fed.  Rep.  91 ;  In  re  McEwen,  12  N.  B.  R.  11 ;  In  re  McLean,  15  N.  B.  R. 
333 ;  In  re  May,  19  N.  B.  R.  101.  An  assignment  by  one  partner  of  a  firm  operates  as 
a  dissolution  of  the  partnership.    Conrad  v.  Buck,  21  W.  Va.  396. 

3.  Validity  of  Partnership  Assignment.  Where  a  voluntary  assignment  of  part- 
nership property  was  made  in  trust  for  tlie  payment  of  all  partnership  debts  that  should 
be  proved  "as  provided  by  statute,"  and  afterwards  for  the  payment  of  individual  debts, 
it  contains  no  unlawful  preference.  Bradley  v.  Kroft,  19  Fea.  Rep.  295.  If  proi>erty  is 
purchased  in  the  firm  name  with  assets  of  a  prior  firm,  a  transfer  of  port,  or  all  of  it, 
to  secure  a  creditor  of  the  prior  firm,  is  valid.  Day  v.  Wetherby,  29  Wis.  363.  A  debtor 
may  prefer  creditors  if  he  make  no  reservation  for  his  own  benefit  to  the  injury  of  cred- 
itors unprovided  for.  Guggenheimer  v.  Brookfield,  90  N.  C.  232.  At  common  law  an 
insolvent  may  make  an  assignment  in  trust  for  the  benefit  of  his  creditors,  and  may 
give  a  preference  to  bona  fide  creditors.  Means  v.  Montgomery,  23  Fed.  Rep.  421.  If 
the  sole  purpose  of  the  maker  be  to  discharge  an  honest  debt,  the  deed  ia  not  fraudu- 
lent. Moore  V.  Hinnant,  89  N.  C.  455 ;  Hafner  v.  Irwin,  1  Ired.  Law,  490.  A  deed  which 
gives  a  preference  to  his  sureties  to  prevent  one  creditor  ft-om  obtaining  AiU  satisfaction 
to  the  injury  of  other  creditors  is  not  fraudulent.    Means  v.  Montgomery,  23  Fed.  Rep. 
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421 :  Heed  y.  Mclntjnre,  98  IT.  S.  611.  An  insolvent  debtor,  making  an  assignment  of 
all  nis  property,  may  devote  his  individual  property  primarily  to  the  payment  of  liis 
individual  debts.  £vans  y.  Winston,  74  Ala.  349;  Bank  of  Mobile  v.  Dunn,  67  Ala. 
381.  A  sale  by  one  partner  of  an  insolvent  partnership  of  his  individaal  property,  to 
secure  an  antecedent  personal  debt,  is  not  fraudulent,  Schoverling  v.  Kovar,  15  Neb. 
306 ;  S.  0. 18  N.  W.  Rep.  134 ;  and  an  assignment  made  after  execution  of  an  assign- 
ment of  the  firm  property  is  not  void  because  there  is  noprovision  for  payment  of 
debts  fully  provided  for  in  the  firm  assignment,  Bogert  v.  Haight,  9  Paige,  297 ;  but  a 
preference  of  individual  debts  of  a  partner  in  an  assignment  by  the  firm  is  void.  Schiele 
v.  Healy,  10  Daly,  92;  Vernon  v.  Upson,  60  Wis.  418;  S.  C.  19  N.  W.  Rep.  400;  Wil- 
lis V.  Bremner,  60  Wis.  622 ;  S.  C.  19  N.  W.  Rep.  403.  A  transfer  of  separate  property, 
in  consideration  of  a  debt  due  by  the  firm,  is  founded  on  a  good  consideration.  Stew- 
art V.  Slater,  6  Du«r,  83.  A  deed  may  be  valid  as  to  bona  fide  debts,  and  void  as  to  fraud- 
ulent and  fictitious  debts.  Market  Nat.  Bank  v.  Hofheimer,  23  Fed.  Rep.  13.  The 
validity  of  an  assignment  is  to  be  determined  by  the  intent  of  the  assignor,  and  his  con- 
temporaneous fraudulent  acts  are  evidence  of  such  intent.  Adler  v.  Ecker,  2  Fed.  Rep. 
126.  A  debtor  may  pay  or  secure  a  creditor  or  number  of  creditors  where  no  statute 
forbids  it.  Carter  v.  Rewey,  22  N.  W.  Rep.  129 ;  Anstedt  v.  Bentley,  21 N.  W.  Rep.  807 ; 
Lucas  V.  Clafllin,  76  Ya.  269.  An  assignment  which  does  not  purport  to  pass  the  title 
owned  by  the  partnership  making  it  as  well  as  the  individual  property  not  exempt  from 
forced  sale,  and  owned  by  the  individuals  of  the  firm,  cannot  be  sustained.  Coffin  v. 
Douglass,  61  Tex.  406 ;  Donoho  v.  Fish,  58  Tex.  164. 

4.  Assignment  by  One  Pabtneb.  If  the  partnership  is  dissolved  in  good  faith,  and 
one  partner  takes  the  propertj^  and  assumes  the  firm  debts,  he  may  subsequently  assign 
the  same  for  payment  of  his  individual  debts,  Robb  v.  Stevens,  Clarke,  192 ;  Marsh  v. 
Bennett,  5  McLean,  117 ;  Price  v.  De  Ford,  18  Md.  489 ;  Yearsley's  Estate,  1  Amer.  Law 
Reg.  636 ;  see  Heye  v.  BoUes,  2  Daly,  231 ;  or  the  debts  due  creditors  of  any  new  firm 
of  which  he  may  become  a  member.  Smithy.  Howard,  20  How.  Pr.  121.  The  surviv- 
ing partner  of  an  insolvent  firm  may  make  an  equitable  and  just  assignment  of  part- 
nerslup  effects  for  the  equal  benefit  of  all  the  firm  creditors ;  but  as  trustee  he  is  not 
permitted  to  assign  and  give  a  preference  to  certain  creditors.  Salsbury  v.  Ellison,  7 
Colo.  167 ;  S.  C.  2  Pac.  Rep.  906.  One  of  two  partners,  with  consent  of  tlie  other,  may 
make  an  assignment;  and,  the  partner  absconding,  consent  will  be  implied.  Sullivan 
V.  Smith,  15  Neb.  476 ;  S.  C.  19  N.  W.  Rep.  620.  A  partner  who  has  not  joined  in  an  as- 
sign nient  of  the  firm  assets  may  thereafter  ratiTy  the  same,  and  a  creditor  may  not 
question  its  validity  because  of  his  non-joinder,  Adee  v.  Cornell,  93  N.  Y.  672;  but 
where  one  partner  takes  the  firm  assets,  and  agrees  to  i>ay  the  firm  debts,  the  part- 
nership creditors  may  prove  against  his  estate,  and  share jxiri  passtc  with  the  sepa- 
rate creditors,  In  re  Lloyd,  22  Fed.  Rep.  90;  see  Smith  v.  Spencer,  73  Ala.  299;  as  a 
separate  creditor  cannot  be  injured  by  a  transfer  of  one  partner's  interest  in  the  part- 
nership property  to  his  copartner,  in  consideration  of  the  grantee  assuming  the  lia- 
bility of  the  firm.    Griflin  v.  Cranston.  10  Bosw.  1 :  8.  C.  1  Bosw.  281. 

5.  When  Fraudulent.  An  assignment  which  does  not  declare  the  uses,  but  reserves 
to  the  assignor  to  subsequently  do  so,  is  fraudulent  and  void,  Harvey  v.  Mix,  24  Conn. 
406;  Burbank  v.  Hammond,  3  Sum.  429;  Grover  v.  Wakeman,  11  Wend.  203;  see  Shel- 
don V  Dod^e,  4  Denio,  217 ;  Strong  v.  Skinner,  4  Barb.  546 ;  Moody  v.  Paschal,  00  Tex. 
483 ;  it  is  a  fraud  on  the  creditors,  as  it  must  necessarily  hinder  and  delay.  Boardman 
y.  Halliday,  10  Paige,  223;  Bamum  v.  Hempstead,  7  Paige,  668;  Gazzam  v.  Poyntz,  4 
Ala.  374.  Where  a  deed  conveyed  integral  amounts  to  a  series  of  integer  creditors, 
and  its  provisions  were  several,  and  does  not  provide  for  the  contingency  of  some  of 
the  debts  being  fictitious,  which  they  in  fact  proved  to  be,  the  amounts  intended  for 
them,  not  disposed  of  by  the  deed,  remained  m  the  grantor  as  to  assailing  creditors, 
and  subject  to  their  lien.  Market  Nat.  Bank  v.  Hofheimer,  23  Fed.  Rep.  13.  It  is  ab- 
solutely necessary  that  the  equitable  interests  in  the  assigned  property  shall  be  fixed 
and  determined  by  the  assignment  itself,  Averill  v.  Loucks,  6  Barb.  470;  Mitchell  v. 
Stiles,  13  Pa.  St.  306 ;  so  the  reservation  of  his  right  to  determine  the  preferences  at 
some  future  time  renders  it  void.  Averill  v.  Loucks,  6  Barb.  470.  An  attemx)t  to  as- 
sign partnership  property  for  the  purpose  of  paying  the  private  debts  of  one  of  the 
partners,  when  the  firm  is  insolvent,  is  conclusive  of  an  actual  fraudulent  design,  Keith 
v.  Pink,  47  III.  272;  French  v.  Lovejoy,  12  N.  H.  458;  Hurlbert  v.  Dean,  2  Abb.  App. 
428;  Kirby  v.  Shoonmaker,  3  Barb.  Ch,  46;  Cox  v.  Piatt,  32  Barb.  126;  Knauth  v. 
Bassett,  34  Barb.  31 ;  Ruhl  v.  Phillips,  2  Daly,  45;  Lester  v.  Abbott,  28  How.  Pr.  488; 
Heye  v.  Bolles,  33  How.  Pr.  266;  Wilson  v.  Robertson,  21  N.  Y.  587;  Henderson  v. 
Haddon,  12  Rich.  £q.  393 ;  but  it  has  been  held  that  the  assignment  is  valid  though  the 
appropriation  is  void.  Read  v.  Baylies,  18  Pick.  497 ;  Nye  v.  Van  Ilusan,  6  Mich.  329; 
Kemp  y.  Carnley,  3  Duer,  1;  Nicholson  v.  Leavitt,  4  Sandf.  252;  S.  C.6  N.  Y.  510;  and 
10  N.  Y.  691 ;  Lasell  v.  Tucker,  5  Sneed,  1;  McCullough  v.  Sommerville,  8  Lei«h,  415; 
Gordon  v.  Cannon,  18  Grat.  387.  When  a  power  of  revocation  is  reserved,  the  necessary 
inference  is  that  it  is  made  with  intent  to  hinder,  delay,  or  defraud  creditors ;  for  its 
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only  effect  is  to  mask  the  property,  Cannon  v.  Peebles,  4  Ired.  Law,  204;  Murray  v. 
Riggs,  15  Johns.  571;  S.  C.  2  Jonns.  Ch.  565;  even  though  only  to  be  exercised  in  case 
any  creditor  refuses  to  assent  to  the  assignment.  Ilyslop  y.  CTlarke,  14  Johns.  458.  A 
power  to  make  loans  on  the  security  of  the  estate  is  equivalent  to  a  power  of  revoca- 
tion. Sheppards  v.  Turpin,  3  Grat.  373.  A  reservation  in  a  chattel  mortgage  of  the 
right  to  di.si)ose  of  the  goods  is  void  with  respect  to  creditors,  Wells  v.  Langbein,  20 
Fed.  Rep.  183;  Crooks  v.  Stuart,  7  Fed.  Rep.  801,  Robinson  v.  Elliott,  22  Wall.  513; 
Meyer  v.  Gage,  22  N.  W.  Rep.  892;  Liser  v.  Glaser,  4  Pac.  Rep.  1026;  Speigelber^  v. 
Hersoh,  4  Pac.  Rep.  705 ;  and  possession  thereunder  gives  mortgagee  no  rights  as  against 
the  mortgagor's  creditors.  Wells  v.  Langbein,  20  Fed.  Rep.  183;  Chenery  v.  Palmer, 
6  Cal.  119;  Delaware  v.  Ensign,  21  Barb.  85;  Stein  v.  Muncli,  24  Minn.  390;  Dutcher  ▼. 
Swartwood,  15  Hun,  31 ;  Parshall  v.  Eggert,  54  N.  Y.  18 ;  Blakeslee  v.  Rossman,  43 
Wis.  116.  A  firm,  in  law,  is  distinct  IVom  the  members  who  compose  it,  and  a  transfer 
of  tirm  property  to  pay  the  separate  debts  of  one  partner  is  a  voluntary  conveyance; 
and  where  the  Brm  is  insolvent,  it  is  void,  Geortner  v.  Canajoharie,  2  Barb.  62-3*;  Bur- 
tus  V.  Tisdall,  4  Barb.  571;  Dart  v.  Farmers*  Bank,  27  Barb.  337;  Walsh  v.  Kelly,  42 
Barb.  98;  S.  C.  27  How.  Pr.  359;  Elliot  v.  Stevens,  38  N.  H.  311;  Ferson  v.  Monroe,  21 
N.  H.  462 ;  Wilson  v.  Robertson,  21  N.  Y.  587 ;  Hartley  v.  White,  94  Pa.  St.  31 ;  but  see 
Schaefler  v.  Fithian,  17  Ind.  463 ;  McDonald  v.  Beach,  2  Blackf.  55 ;  Schmidlapp  v.  Cur- 
rie,  55  Miss.  597;  National  Bank  v.  Sprague,  20  N.  J.  Eq.  13;  Sigler  v.  Knox  Co.  Bank, 
8  Ohio  St.  511,  as  to  creditors,  and  a  previous  division  of  the  property  will  not  alter  the 
rule.    Burtus  v.  Tisdall,  4  Barb.  671. 

6.  Fraud  mtjst  be  Proved.  The  question  whether  a  conveyance  is  made  to  defraud 
creditors  in  the  first  instance  is  a  question  of  fact,  Howe  Mach.  Co.  v.  Clavboum,  6 
Fed.  Rep.  438;  Spear  v.  Rood,  51  Mich.  140 ;  8.  C.  16  N.  W.  Ren.  312,  to  be  determinedf 
from  all  the  facts  and  circumstances,  Morse  v.  Riblet,  22  Fed.  Rep.  501;  Livesay's  Ex'r 
V.  Beard,  22  West  Va.  585,  and  must  be  proved  when  the  deed  is  alleged  to  be  fraudu- 
lent. Davis  V.  Kennedy,  105  111.  300.  Fraudulent  intent  is  generally  a  question  of  fact 
for  the  jury,  and  not  for  the  court,  Evans  v,  Rugee,  23  N.  W.  Rep.  24;  Hyde  v.  Chap- 
man, 33  Wis.  392;  Barkow  v.  Sanger,  47  Wis.  501 ;  8.  C.  3  N.  W.  Rep.  16;  Mohlhop  ▼. 
Pettibone,  54  Wis.  656;  8.  C.  11  N.  W.  Rep.  553;  Green  v.  Dixon,  22  N.  W,  Rep.  943; 
it  is  never  presumed  when  fairly  reconcilable  with  honesty.  Mey  v.  GuUiman,  105 
111.  272.  The  burden  of  proof  is  upon  the  partv  attacking  the  deed,  to  establish  a 
fraudulent  intent.  Means  v.  Montgomery,  23  Fed.  Rep.  421 ;  Maish  v.  Bird,  22  Fed. 
Lsp.  676;  Tebbs  v.  I^ee,  76  Grat.  744;  Clemens  v.  Brillhart,  22  N.  W.  Rep.  779;  Long 
V.  West,  1  Pac.  Rep.  545;  First  Nat.  Bank  v.  Buck,  23  N.  W.  Rep.  57 ;  it  is  on  him  who 
seeks  to  set  aside  the  legal  title.  Adams  y.  Ryan,  61  Iowa,  733 ;  S.  C.  17  N.  W.  Rep. 
159. 

7.  Reservation,  when  Fraudulent.  A  debtor  in  failing  circumstances  cannot  con- 
vey his  property  in  trust  and  reserve  to  himself  any  beneht,  Kellog  v.  Richardson,  19 
Fed.  Rep.  71 ;  such  a  reservation  renders  the  assignment  null,  void,  and  of  no  effect, 
Lawrence  v.  Norton,  15  Fed.  Rep.  853 ;  Baldwin  v.  Peet,  22  Tex.  708 :  Bailey  v.  Mills, 
27  Tex.  434 ;  Barney  v.  Griffin,  2  N.  Y.  365 ;  Leitch  v.  Hollister,  4  N.  V.  211,  if  made  to 
the  exclusion  of  hi.s  creditors,  Muller  v.  Norton,  19  Fed.  Rep.  '"19;  Lawrence  v.  Norton, 
15  Fed.  Rep.  853 ;  but  the  reservation  of  a  secret  benefit  does  not  necessarily  render  such 
conveyance  fraudulent  as  to  cre(iitors.  Howe  Marh.  Co.  v.  Claybourn,  6  Fed.  Rep. 
438.  There  is  a  distinction  between  an  express  trust  for  the  debtor  and  a  benefit  which 
is  merely  incidental  to  a  trust  created  for  another  obiect.  Curtis  v.  Leavitt,  15  N.  Y.  9; 
Vanbuskirk  v.  Warren,  34  Barb.  457.  To  render  a  deed  of  trust  fraudulent,  as  matter 
of  law,  there  must  ap])ear  upon  its  face  some  expre5«  provision  for  the  personal  benefit 
of  the  grantor,  or  a  stipulation  wholly  irreconcilable  with  an  honest  and  legal  purpose 
of  paying  his  debts  within  a  reasonable  time.  Means  v.  Montgomery,  23  Fed.  Rep  421 ; 
McCorinick  v.  Atkinson,  78  Va.  8.  The  debtor  must  part  with  his  property  free  from 
any  control  over  or  interference  with  it,  and  from  any  contingency  on  which  he  may 
resume  it  at  pleasure.  Whallon  v.  Scott,  10  Watts,  237.  See  Planters*  <fe  M.  Bank  v. 
Clarke,  7  Ala.  765;  Dana  v.  Bank  of  U.  8.,  5  Watte  &  S.  223;  Haftier  v.  Irwin,  1  Ired. 
Law,  490;  Janney  v.  Barnes,  11  Leigh,  100;  Sheppards  v.  Turpin,  3  Grat.  373.  An  a&- 
signment  differs  from  a  mere  security  in  passing  both  the  legal  and  equitable  title  to 
the  assignee  absolutely,  leaving  no  equity  of  redemption.  Martin  v.  Hausman,  14  Fed. 
Rep.  160;  State  v.  Benoist,  37  Mo.  500;  Gale  v.  Mousing,  20  Mo.  461:  Livesay's  Ex*r  v. 
Beard,  22  West  Va.  585.  Where  the  consideration  expressed  is  far  below  the  value  of 
the  i)roperty,  as  known  to  both  parties,  it  is  a  strong  circumstance  to  show  fraud.  Bar- 
ties  v.  Gibson,  17  Fed.  Rep.  293.  He  cannot,  under  pretense  of  paying  his  debt,  assign 
more  property  than  reasonably  sutiicient  for  the  purpose.  McNichols  v.  Rubleman,  IS 
Mo.  App.  515.  Where  the  assignment  covers  a  great  deal  of  property  as  security  for  a 
small  amount  of  debte,  so  that  the  resulting  interest  of  the  debtor  is  really  the  valuable 
consideration,  and  the  purpose  professed  is  so  obviously  a  mere  pretense  a<  not  to  con- 
ceal the  true  purpose,  the  debtor  is  obviously  providing  for  himself  and  not  for  his 
oreditoxs.    Moore  t.  Collins,  3  Dev.  126 ;  Beck  y.  Bordett,  1  Paige,  305 ;  Hastings  y. 
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Baldwin,  17  Mass.  662,  Where  he  conveys  property  on  consideration  of  his  mainte- 
nance and  support,  the  conveyance  is  fraudulent  and  void  as  to  creditors  if  any  part  of 
the  consideration  is  to  be  paid  in  the  future  support  of  the  grantor,  Lawson  v.  Punk,  103 
111.  502;  such  conveyance  will  not  be  protected  although  full  consideration  was  paid. 
Buck  V.  Voreis,  89  Ind.  116.  In  Colorado  a  provision  for  future  support  made  in  good 
faith  will  not  render  the  conveyance  fraudulent,  Barnett  v.  Knight,  3  Pac.  Rep.  747 ; 
and  in  Kansas  the  grantee  may  be  held  for  the  excess  of  the  land  over  the  considera- 
tion actually  paid.    Farlin  v.  Sook,  1  Pac.  Rep.  123. 

8.  Provisions  Unauthobized  by  Law.  Anystipulation  in  an  assignment  intended  to 
hinder  or  delay  non-assenting  creditors,  if  not  warranted  by  law,  is  null  and  void. 
Muller  V.  Norton,  19  Fed.  Rep.  719;  Jaffray  v.  McGehee,  2  Sup.  Ct.  Rep.  367;  Keevil  v. 
Donaldson,  20  Kan.  168;  Bryan  v.  Sundberg,  5  Tex.  423;  Donoho  v.  Fish,  68  Tex.  167. 
Provisions  beyond  the  limits  of  the  power  which  the  law  allows  to  be  vested  in  the  as- 
signee render  the  assignment  void.  Rapalee  v.  Stewart,  27  N.  Y.  310;  Bagley  v.  Bowe, 
<60  N  Y.  Super.  C)t.  100.  An  assignment  which  authorizes  the  assignee  to  dispose  of  the 
property  in  a  way  not  authorized  by  law  is  void.  Schoolfield  v.  Johnson,  11  Fed.  Rep. 
297 ;  Bartlett  v.  Teah,  1  Fed.  Rep.  768 ;  Sumner  v.  Hicks,  2  Black,  532 ;  McCleery  v. 
Allen,  7  Neb.  21;  Rapalee  v.  Stewart,  27  N.  Y.  310;  Woodbum  v.  Mosher,  9  Barb. '255; 
Keep  V.  Sanderson,  12  Wis.  391.  So  a  deed  is  void  which  requires  the  assignee  to  sell 
choses  in  action  before  the  lapse  of  time  sufficient  to  enable  him  to  collect  by  legal  pro- 
cedure. Richardson  v.  Stapleton,  60  Miss.  97 ;  distinguished  in  Wickham  v.  Green,  61 
Miss.  463.  Unless  authorized  by  law,  a  proviijion  which  authorizes  the  assignees  in 
their  discretion  to  dispose  of  the  property  on  credit  vitiates  the  assignment,  Muller  v. 
Norton.  19  Fed.  Rep.  720;  Lawrence  v.  Norton,  15  Fed.  Rep.  853;  Moir  v.  Brown,  14 
Barb.  39;  Schufeldt  v.  Abemethy,  2  Duer,  533;  Rapalee  v.  Stewart,  27  N.  Y.  311; 
Hutchinson  v.  Lord,  1  Wis.  286 ;  Keep  v.  Sanderson,  2  Wis.  42 ;  and  is  a  badge  of 
fraud,  Carlton  v.  Baldwin,  22  Tex.  731;  Livesay's  Ex'rv.  Beard.  22  West  Va.  585;  so 
an  attempt  to  hinder  and  delay  all  creditors,  even  if  there  is  no  attempt  to  prefer  any, 
ia  unauthorized  by  law.  Malvin  v.  Wert,  19  Fed.  Rep.  721.  An  assignment  which  at- 
tempts to  confer  on  the  assignee  power  to  declare  future  preferences  in  his  discretion  is 
void ;  Moody  v.  Paschal,  60  Tex.  483 ;  but  a  conveyance  to  the  assignee  and  his  succes- 
80IB,  which  merely  refers  to  such  person  as  may  lawfully  succeed  him  in  case  of  resig- 
nation, removal,  or  death,  is  not  void.    Langdon  v.  Thompson,  25  Minn.  509. 

9.  Conditions  in.    A  deed  stipulating  that  no  creditor  shall  participate  in  the  pro- 
unless  he  accepcs  tne  same  in  full  satisfaction  of  his  de 


J  of  the  property ^ _, 

bat  to  be  valid  all  the  debtor's  property  must  be  conveyed.  Dodd  v.  Martin,  15  Fed 
Bep.  338 ;  Clayton  v.  Johnson,  36  Ark.  406.  Where  a  participation  in  the  assets  de- 
pends upon  the  release  of  a  balance  due,  and  there  Is  no  provision  for  distribution  of 
*he  surplus,  it  is  per  ie  fraudulent  and  void.  Scale  v.  Vaiden,  10  Fed.  Rep.  831 ;  and 
-non-assenting  creditors,  not  present  when  the  deed  was  executed,  are  not  bound  by 
-snch  an  agreement  of  release.    Id. 

10.  When  not  Fraudulbnt.  The  mere  fact  that  an  assignment  was  voluntary  and 
without  consideration  will  not  support  a  finding  that  it  was  fraudulent,  Qenesee  River 
Nat.  Bank  v.  Mead,  92  N.  Y.  637 ;  George  v.  Kimball,  24  Pick.  234 ;  Spear  v.  Rood,  16  N. 
W.  Rep.  312 ;  the  onus  is  on  the  grantee  to  prove  a  valuable  consideration, — recitals  are 
not  evidence  in  his  favor.  Zelnicker  v.  Brigham,  74  Ala.  698.  Where  the  deed  was 
made  on  a  fair  consideration  it  is  not  necessarily  void,  McCanless  v.  Flinchum,  89  N. 
C.  373;  but  the  motive  or  purpose  is  not  material.  Goodman  v.  Wineland,  61  Md.  449. 
A  conveyance  is  not  necessarily  fraudulent  because  its  effect  is  to  hinder  and  delay, 
unless  there  was  a  contrivance  for  that  purpose,  and  the  grantee  participated  in  the  de- 
sign. Daniel  V.  Vaccaro,  41  Ark.  316.  To  render  a  deed  founded  on  a  valuable  con- 
sideration void  for  fraud,  both  parties  must  concur  in  a  fraudulent  intent,  or  the  grantee 
must  have  notice  of  such  intent,  or  be  in  some  way  privy  thereto.  Means  v.  Mont- 
gomery, 23  Fed.  Rep.  422.  The  grantee  with  knowledge  of  the  fraudulent  intent 
makes  himself  a  party  to  the  fraud,  Bartles  v.  Gibson,  17  Fed.  Rep.  293;  so  a  mortgage 
which  purposely  exaggerates  the  mortgagee's  demand,  if  known  to  him,  is  void  as  to 
creditors,  Stinson  v.  Hawkins,  16  Fed.  Rep.  850,  even  if  given  for  full  value.  Stinson 
V.  Hawkins,  13  Fed.  Rep.  833.  So,  if  grantee  has  knowledge  of  facts  sufflciejit  to  excite 
the  suspicion  of  a  prudent  man  and  put  him  on  inquiry,  he  is  a  party  to  the  fraud, 
Bartl€8  V.  Gibson,  17  Fed.  Rep.  297;  Atwood  v.  Impson,  20  N.  J.  Eq.  156;  Baker  v. 
Bliss,  39  N.  Y.  70 ;  Parker  v.  Conner,  93  N.  Y.  118 ;  Avery  v.  Johann,  27  Wis.  251 ,  David 
V.  Birchard,  53  Wis.  492 ;  S.  C.  10  N.  W.  Rep.  557;  see  Kaine  v.  Weigley,  22  Pa.  St. 
179 ;  but  an  assignee  is  not  affected  by  the  fraud  of  the  assignor  unless  he  co-operated 
•or  took  with  knowledge  of  the  fraud.  Cannon  v.  Young,  89  N.  C.  264.  If  the  provis- 
ions of  the  deed  manifest  a  real  purpose  to  satisfy  &ona  ,^  creditors  in  a  reasonable 
time,  with  no  unlawful  intent  towards  other  creditors,  and  without  any  substantial 
benefit  to  the  grantor,  no  presumption  of  fraud  arises  from  a  provision  for  the  reten- 
tion of  the  possession,  with  power  of  disposition  of  the  property  by  the  grantor.  Means 
Y.  Montgomery,  23  Fed.  Rep.  421.    If  not  fraudulent  at  its  inception,  it  is  not  invali- 
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dated  by  subsequent  dellnqnencies  of  the  assignee,  Olney  T.  Tanner,  10  Fed.  Bep.  101 ; 
Hardmann  v.  Bowen,  39  N.  Y.  200;  and  subsequent  acts  of  the  debtor,  or  continuance 
of  the  business,  is  not  proof  of  fraudulent  intent.    Olney  v.  Tanner,  10  Fed.  Rep.  101- 

11.  Resebvations  Valid.  An  exception  in  the  conveyance,  whereby  the  property  is 
retained  by  the  debtor  and  not  conveyed  to  the  assignee,  is  not  a  reservation  of  a  ben- 
efit to  the  debtor,  and  does  not  vitiate  the  assignment.  Moss  v.  Humphrey.  4  Greeue, 
(Iowa,)  443 ;  Dodd  v.  Hills,  21  Kan.  707 ;  Bank  v.  Cox,  6  Me.  395;  Ingraham  v.  Grigg, 
13  Smedea  &  M.  22 ;  In  re  Walker,  18  N.  B.  R.  50 ;  Carpenter  v.  Underwood,  19  N.  Y.  520  ; 
Knight  v.  Waterman,  36  Pa.  St.  258 ;  Spencer  v.  Jackson,  2  R.  I.  35 ;  Baldwin  v.  Peet, 
22  Tex.  708;  Bates  v.  Ableman,  13  Wis.  644.  See  Foster  v.  Libby,  24  Me.  448.  A  dec- 
laration that  notes  are  accommodation  notes,  and  providing  for  their  return  to  the 
maker,  will  not  justify  an  inference  of  fraud.  Price  v.  De  Ford,  18  Md.  489.  Unless 
the  assignment  is  merely  colorable,  and  made  for  the  sake  of  the  resulting  trust,  it  is 
not  void.  Wilkes  v.  Ferris,  5  Johns.  335.  Where  one  partner,  with  the  consent  of  his 
copartner,  assigns  his  individual  estate  and  partnership  assets  to  pay  his  private  debts, 
there  may  be  a  reservation  in  favor  of  such  copartner  of  a  sum  equal  to  his  interest. 
Mandel  v.  Peay.  20  Ark.  325.  A  reservation  to  the  debtor  of  what  is  left  afterpayment 
of  all  his  debts  is  proper,  Sangston  v.  Gaither,  3  Md.  40;  Beatty  v.  Davis,  9  GilU  211; 
Wintringham  v.  Lafoy,  7  Cow.  735 ;  Lindsay  v.  Guy,  57  Wis.  200;  8.  C.  15  N.  W.  Rep. 
181 ;  as  what  remains  belongs  to  him  bv  operation  of  law.  Cross  v.  Bryant,  2  Scam. 
36;  Finlay  v.  Dickeraon,  29  III.  9;  Hollister  v.  Loud,  2  Mich.  309;  Robins  v.  Enibry, 
Smedes  &  M.  Ch.  207;  Van  Rossum  v.  Walker,  11  Barb.  237;  Ely  v.  Cook,  18  Barb. 
612;  Gibson  v.  Walker,  11  Ired.  Law.  327 ;  Hoffman  v.  Mackall,  5  Ohio  St.  124;  In  re 
Potter,  54  Pa.  St.  465;  Van  Hook  v.  Walton,  28  Tex.  59;  Farquharson  v.  McDonald,  2 
Heisk.  404 ;  Hall  v.  Denison,  17  Vt.  310.  The  rule  that  there  must  be  no  provision  for 
the  benefit  of  the  debtor  does  not  apply  to  sales.  A  stipulation  to  take  notes  for 
part  of  the  purchase  money  simply  relates  to  the  manner  the  property  should  be  paid 
for  by  the  purchaser.    Beach  v.  Bestor,  47  111.  621. 

12.  Exempt  Property.  Partners  who  have  made  an  assignment  for  the  benefit  of 
creditors  cannot  claim  that  any  part  of  the  partnership  property  be  set  apart  to  them 
as  exempt  from  execution.  Ex  parte  Hoi>kins,  Assignee,  2  N.  E.  Rep.  587.  Whatever 
is  exempt  from  execution  may  be  reserved  to  the  debtor;  Gamor  v.  Frederick,  18 
Ind.  507;  Hollister  v.  Loud,  2  Mich.  309;  Brooks  v.  Nichols,  17  Mich.  38;  Smith  v. 
Mitchell,  12  Mich.  180;  Richardson  v.  Marqueze,  69  Miss.  80;  Dow  v.  Platner,  16  N. 
Y.  562;  Mulford  v.  Shirk,  26  Pa.  St.  473;  Heckraan  v.  Messinger,  49  Pa.  St.  465; 
Sugg  V.  Tillman,  2  Swan,  208 ;  McCord  v.  Moore,  6  Heisk.  734 ;  Farquharson  v.  Mc- 
Donald, 2  Heisk.  404;  Overton  v.  Holinshade,  5  Heisk.  683;  and  an  express  reser- 
vation of  such  property  does  not  render  the  .assignment  void,  as  creditors  are  not 
hindered  or  delayed  thereby.  Hildebrand  v.  Bowman,  100  Pa.  St.  580.  He  cannot 
except  from  his  general  assignment  property  exempt  from  execution,  when  at  the 
time  of  the  assignment  there  were  judgments  against  him  in  which  he  has  waived 
the  benefit  of  the  exemption  laws.  Shaefier*s  Appeal,  101  Pa.  St.  45.  So  the  right 
to  claim  the  benefit  of  the  exemption  law  may  be  waived  by  laches.  Chilcoat's  Ap- 
peal, 101  Pa.  St.  22.  The  claim  must  be  made  with  such  promptness  as  to  occasion 
no  delay  to  the  one  about  to  sell  it.  Shaeffer's  Appeal,  101  Pa.  St.  45 ;  Bowver's  Ap- 
peal, 21  Pa.  St.  210;  Davis'  Appeal,  34  Pa.  St.  256;  Morris  v.  Shafer,  93  Pa.  St.  489.  It 
IS  too  late  to  claim  the  exemption  after  all  the  property  is  sold,  the  proceeds  paid  out 
in  satisfaction  of  debts,  and  tlie  assignee  about  to  nle  His  account.  Chilcoat's  Appeal, 
101  Pa.  St.  22.  An  assignment  is  not  void  which  excepts  propertv  exem)>t  by  law. 
Bates  V.  Simmons,  22  N.  W.  Rep.  3:36;  First  Nat.  Bank  v.  Hinman,  21  N.  W.  Rep.  280. 
So  the  reservation  of  exempt  property  in  an  assignment  by  a  firm  will  not  invalidate 
the  assignment.  McNair  v.  Rewey,  22  N.  W.  Rep.  339;  following  First  Nat.  Bank  v. 
Hinman,  21  N.  W.  Rep.  280,  and  GoU  v.  Hubbell,  20  N.  W.  Rep.  674,  and  21  N.  W.  Rep. 
288.  There  is  no  obligation  on  the  part  of  an  assignor  to  make  any  selection  of  a  home- 
stead claimed  by  him  as  exempt,  Batten  v.  Smith,  22  N.  W.  Rep.  342 ;  and  the  mere 
failure  to  claim  the  exemption  until  the  morning  preceding  the  sale  will  not  waive  the 
right.  Rice  v.  Nolan,  5  Pac.  Rep.  437.  A  merchant  tailor,  the  head  of  a  family  and 
resident  of  the  state,  may  exempt  such  portions  of  his  stock  as  he  may  select,  up  to  the 
statute  limitation  as  to  value,  Id. ;  but  if  the  reservation  of  what  may  be  exempt  by 
law  gives  the  debtor  the  right  to  select  the  article,  the  assignment  is  void,  as  the  as- 
signee has  no  certain  claim  until  selection  is  made.    Clark  v.  Robbins,  8  Kau.  574. 

13.  Reservation  of  Surplus.  An  express  reservation  to  the  debtor  of  the  surplus 
remaining  after  payment  of  the  debts  or  execution  of  the  trust  is  not,  as  matter  of  law, 
fraudulent  and  void  as  to  creditors  not  provided  for,  Knapp  v.  McGowan,  96  N.  Y.  75; 
Cooper  V.  Whitney,  3  Hill,  95 ;  Curtis  v.  Leavitt,  16  N.  Y.  9 ;  it  raises  no  presumption 
of  fraud.  Means  v.  Montgomery,  23  Fed.  Rep.  421 ;  it  is  merely  what  the  law  would  pro- 
vide without  the  declaration,  and  does  not  interfere  with  or  vitiate  the  transfer.  Means 
V.  Montgomery,  23  Fed.  Rep.  421 ;  Hempstead  v.  Johnston,  18  Ark.  123 ;  Brown  v.  Lyon, 
17  Ala.  659;  Graham  v.  Lockhart,  8  Ala.  9;  Hindman  v.  Dill,  11  Ala.  689;  Miller  v. 
Stetson.  32  AU.  166 ;  Rowland  v.  Coleman,  46  Ga.  204;  Conkling  v.  Caraon.  11  Ul.  603; 
K«w  Albany  R.  Co.  y.  Huff,  19  Ind.  444;  McFarland  y.  Birdsall,  14  Ind.  128 ;  Bly  y. 

Digitized  by  VjOOQ IC 


Wis.]  AULEY  V.  08TERMAKN.  667 

Hair,  16  B.  Mon.  230;  Johnson  y.  McAllister,  SO  Mo.  827 ;  Andrews  ▼.  Lndlow,  5  Pick. 
28 ;  Richards  v.  T^vin,  16  Mo.  696 ;  Moore  v.  Collins,  8  Dev.  Law,  126 ;  Vanghan  v.  Evans, 
1  Hill,  Ch.414 ;  Beck  v.  Burdett,  1  Pai^e,  305 ;  Dickson  v.  Rawson,  6  Ohio  St.  219 ;  Floyd 
V.  Smith,  9  Ohio  St.  646 ;  Dana  v.  Bank  of  U.  S.,  6  Watts  &  S.  223 ;  Dance  v.  Seaman,  11 
Grat.  778.  Contra,  Truitt  v.  Caldwell,  3  Minn.  364,  (Gil.  257;)  Banning  v.  Sihley,  3 
Minn.  389,  (Gil.  282) ;  Green  v.  Trieber,  3  Md.  11 ;  Pieraon  v.  Manning,  2 Mich.  446 ,  Ma- 
berry  V.  Shisler,  1  Har.  (Del.)  349 ;  Berry  v.  Riley,  2  Barb.  307;  Barney  y,  Griffin,  2  N. 
Y.  365 ;  Goodrich  v.  Downs,  6  Hill,  438 ;  Lansing  y.  Wood  worth,  1  Sandf.  Ch.  43 ;  Strong 
V.  Skinner,  4  Barb.  646;  Collomb  y.  Caldwell,  16  N.  Y.  484 ;  Dana  v.  Lull,  17  Vt.  390; 
Therasson  v.  Hickok,  37  Vt.  454.  The  doctrine  that  tlie  reserye  of  the  surplus  renders 
the  deed  yoid  is  placed  on  the  ground  that  the  effect  is  to  lock  up  the  property  until 
the  creditors  provided  for  in  the  assignment  are  paid,  Dana  y.  Lull,  17  Yt.  390;  and 
other  creditors  could  not  sue  the  interest  of  the  debtor,  subject  to  the  assignment,  as 
they  could  if  it  were  a  mortgage,  Leitch  v.  Hollister,  4  N.  Y.  211 ;  Dunham  y.  White- 
head, 21  N.  Y.  131 ;  McClelland  y.  Remsen,  23  How.  Pr.  176 ;  but  the  opposite  doctrine  is 
held  in  other  cases.  Graham  y.  Lockhart,  8  Ala.  9 ;  Ely  v.  Hair,  16  B.  Mon.  230 ;  Mur- 
ray y,  Riggs,  16  Johns.  671 ;  Austin  y.  Bell,  20  Johns.  442;  Skipwith  y.  Cunningham,  8 
Leigh,  271 ;  Janney  y.  Barnes,  11  Leigh,  100 ;  Marks  y.  Hill,  15  Grat.  400.  The  assign- 
or's interest  in  a  possible  surplus  is  not  an  interest  in  the  property  assigned,  which  can 
be  asserted  in  an  action  to  determine  adverse  claims.  Donohue  y.  Ladd,  31  Minn.  214 ; 
8.  C.  17  N.  W.  Rep.  381.  The  assignor  may  make  what  disposition  he  pleases  of  the  re- 
served property.  Hildebrand  v.  Bowman,  100  Pa.  St,  580.  There  may  be  a  provision 
in  the  assignment  that  the  surplus  shall  be  paid  to  the  debtor  or  creditors  in  the  discre- 
tion of  the  assignee.  Kneeland  v.  Cowles,  4  Chand.  46.  Partners,  in  making  assign- 
ment of  firm  property  to  discharge  firm  debts,  may  direct  the  residue  to  be  returned  to 
them,  to  be  divided  according  to  the  equitable  interests  of  each,  leaving  each  to  pay  his 
private  debts  out  of  his  own  individual  property,  Bogert  v.  Haight,  9  Paige,  297  ,  Butt 
v.  Peck,  1  Daly,  83;  Hubler  v.  Waterman,  33  Pa.  St.  414;  see  Goddard  v.  Hapgood,  25 
Vt.  351 ;  Evre  v.  Beebe,  28  How.  Pr.  333 ;  and  such  assignment  is  not  fraudulent,  Col- 
lomb v.  Caldwell,  16  N.  Y.  484 ;  Collumb  y.  Read,  24  N.  Y.  605 ;  as  the  law  itself  creates 
a  resulting  crust  in  their  favor  as  to  such  surplus.  Robert  y.  Haight,  9  Paige,  297.  Where 
the  assignee  includes  both  individual  and  partnership  property,  the  surplus  cannot  be 
reserved  without  providing  for  individual  debts,  Collomb  v.  Caldwell,  16  N.  Y.  484 ;  but 
proof  must  be  given  that  there  are  separate  debts,  Bogert  y.  Haight,  9  Paige,  297,  and 
It  is  void  if  the  surplus  is  reserved  without  |)royiding  for  the  separate  debts,  Goddard  y. 
Hai>good,  25  Vt.  351 ;  but  where  no  surplus  is  expected,  the  omission  to  so  provide  does 
not  affect  the  transfer,  Doremus  v.  Lewis,  8  Barb.  124 ;  Bishop  v.  Halsey,  3  Abb.  Pr.  400 ; 
Spies  v.  Joel,  1  Daer.669;  and  evidence  is  admissible  to  show  that  thereis  no  surplus  after 
payment  of  the  partnership  debts.  Turner  v.  Jaycox,  40  N.  Y.  470.  OorUra,  Smith  v.  How- 
ara,  20  How.  Pr.  121 ;  so  where  it  is  shown  that  the  omission  was  the  result  of  haste  or  in- 
advertence. Hooper  v.  Tuckerman,  3 Sandf.  311.  An  appropriation  without  discrimina- 
tion renders  the  deed  fraudulent;  soif  it  authorizes  the  property  ofa  solvent  debtor  to  be 
applied  in  part  to  pay  the  debt^  of  another,  for  which  neither  hejior  his  property  is  in  any 
way  bound,  before  his  own  just  debts  are  satisfied.  Smith  v.  Howard,  20  How.  Pr.  121 ; 
O'Neil  v.  Salmon,  26  How.  Pr.  246 ;  Kitchen  v.  Reinsky,  42  Mo.  427.  Where  it  appears 
that  sufficient  property  was  retained  by  the  debtor  to  pay  his  other  creditors,  the  con- 
veyance is  valid.  iCnapp  y.  McGowan,  96  N.  Y.  75.  The  state  statutes  have  reference 
only  to  assignments  for  the  benefit  of  all  creditors,  Knapp  v.  McGowan,  96  N.  Y.  75 ;  Tie- 
Tueyer  y.  Tumquist,  85  N.  Y.  622 ;  and  a  conveyance  of  all  property  to  trustees  to  pay 
a  portion  of  the  creditors,  the  surplus  to  he  returned  to  the  debtor,  leaving  his  other 
creditors  unprovided  for,  is  fraudulent  and  void  as  to  them,  Knapp  v.  McGowan,  96  N. 
Y.  75;  but  evidence  may  be  given  of  no  individual  debts,  and  the  burden  of  proof  is  on 
the  parties  claiming  under  the  instrument.  Hurlbert  v.  Dean,  41*  N.  Y.  97,  Oorilra^ 
Lester  v.  Abbott,  28  How.  Pr.  488. 

14.  Application  of  Property.  Partnership  property  may  be  applied  to  the  payment 
of  debts  not  partnership  debts,  but  for  whicn  all  the  partners  are  bound.  Smith  v. 
Howard.  20  How.  Pr.  121.  So  money  loaned  to  a  stockholder  may  be  shown  to  have 
been  used  for  the  benefit  of  the  corporation,  and  is  a  good  consideration  for  a  transfer 
made  by  the  latter  to  the  creditor.  Calkins  v.  Lockwood,  16  Conn.  276;  Gardner  v. 
Webber,  17  Pick.  407 ;  Goddard  v.  Sawyer,  91  Mass.  78 ;  U.  S.  y.  Hooe,  3  Cranch,  73. 
An  a]»propriation  of  the  firm  property  to  pay  individual  debts  is  not,  it  seems,  a  ground 
for  setting  aside  the  assignment  at  the  instance  of  an  individual  creditor,  as  he  cannot 
in  any  manner  be  aflfected  by  it.  Morrison  v.  Atwell,  9  Bosw.  503.  Where  separate 
property  assigned  by  each  partner  exceeds  the  amount  of  his  separate  debts,  a  direction 
that  the  separate  debts  shall  be  paid  out  of  the  partnership  property  will  not  vitiate  the 
assignment.  Hollister  v.  Loud.  2  Mich.  309 ;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  4 ;  Knauth  y. 
Baasett,  34  Barb.  31.  Debts  provided  for  in  an  assignment  of  the  individual  property 
must  be  those  for  which  the  debtor  is  liable  Jointly  with  others,  or  severally  and  alone. 
If  he  is  liable,  the  appropriation  cannot  be  fraudulent.  Fox  v.  Healh,  16  Abb.  Pr.  163 ; 
O'Neil  y.  Salmon,  26  How.  Pr.  246;  Eyre  v.  Beebe,  28  How.  Pr.  333;  Kirby  v.  Schoon- 
maker,  3  Barb.  Ch.  46 ;  Van  Bossum  v.  Walker,  11  Barb.  237 ;  Newman  y.  Bagley,  16  Pick. 
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670 ;  French  v.  Lovejoy,  12N.  H.  458;  Gadsden  v.  Carson,  9  Rich.  Eq.  252.  See  Jack<«on  t. 
Cornell,  1  Sandf.  Ch.  348.  A  direction  that  property  shall  be  distributed  among  crcHlit^  »rs 
according  to  their  respective  equities  is  good.  Hecknian  v.  Measinger,  49  Pa.  St.  4t»5 ; 
Maennel  v.  Murdock,  13  Md.  264.  After  a  partnership  creditor  has  exhausted  the  firm  a:^ 
sets  he  is  entitled  to  come  in  equally  with  separate  creditors  under  an  assignment  by  one 
partner.  Gadsden  v.  Carson,  9  Rich.  Eq.  252.  See  Black's  Appeal,  44  Pa.  St.  503 ;  Fel- 
lows V.  Greenleaf,  43  N.  H.  421 ;  Pennington  v.  Bell,  4  Sneed,  200.  A  provision  cannot 
bo  made  for  debts  which  the  separate  partners  may  have  against  the  Arm,  before  the 
lirm  creditors  are  paid,  Goddard  v.  Uapgood,  25  Vt.  Sol ;  but  a  note  given  to  a  foriuer 
partner  upon  his  withdrawal  may  be  provided  for.  Mattison  y.  Demarest,  4  Robt.  161 ; 
Blow  V.  Gage,  44  111.  208;  Smith  v.  Howard,  20  How.  Pr.  121.  The  general  rule  now 
is  that  when  all  the  partners  are  in  bankruptcy  the  separate  estate  of  one  partner  shall 
not  claim  against  the  joint  estate  of  the  partnership  in  competition  with  the  joint  cred- 
itors, nor  the  joint  estate  against  the  separate  estate  in  competition  with  the  separate 
creditors.  In  re  Lloyd.  22  Fed.  Rep.  90 :  In  re  Lane,  10  N.  B.  R.  135 ;  but  if  there  is  no 
joint  estate,  firm  creditors  have  the  right  to  share  in  the  separate  estate.  In  re  Lloyd, 
22  Fed.  Rep.  90. 

15.  Attornxt's  Fbsb.  It  ia  no  objection  to  a  conveyance  in  trust  for  the  benefit  of 
creditors  that  a  provision  is  made  for  the  payment  of  a  reasonable  attorney's  fee  for  ex- 
amination of  facts,  advice,  or  drawing  up  the  assignment ;  but  the  debtor  cannot  con- 
tract with  attorneys  for  fiirther  services.  Hill  v.  Agnew,  12  Fed.  Rep.  230.  The  rea- 
sonable and  proper  charges  incurred  by  the  assignee  in  the  employment  of  attome^-s 
may  be  properly  embraced  in  the  items  of  expenses,  Jacobs  v.  Kemsen,  36  N.  Y.  6ikS; 
Butt  V.  Peck,  1  Daly,  83 ;  Iselin  v.  Dalrymple,  27  How.  Pr.  137 ;  8.  C.  2  Robt.  142 ;  but 
the  assignment  cannot  designate  the  attorney  to  be  employed  by  the  assignee.  Hill  v. 
Agnew.  12  Fed.  Rep.  230.  Qmtra,  Baldwin  v.  Peet,  22  Tex.  70S,  The  payment  of  at- 
torney's fees  ia  not  such  a  preference  as  will  bar  a  discharge.  In  re  Boynton,  10  Fed. 
Rep.  277, 


BiOB  and  others  v,  Morneb  and  another. 
Filed  December  1, 1886. 

1.  AiTAOHMKifT— Affidavit  by  Attorney— Knowledob. 

Where,  in  an  aifidavit  for  attachment  sworn  to  by  plaintifiTs  attorney,  the  requi- 
site facts  are  positively  sworn,  it  is  sufficient  without  stating  the  attorney's  means 
of  knowledge  thereof. 

2.  Same — Fraudulent  Disposition  of  Property. 

Fraudulent  disposition  of  property  by  defendants  held  proven,  and  attachment 
sustained. 

Appeal  from  circuit  court,  Price  county. 

During  some  portion  of  the  year  1884,  the  plaintiffs  (who  are  partners 
doing  business  at  Milwaukee)  sold  goods  on  credit  to  the  defendants,  who 
were  partners  and  retail  merchants  at  Ogema,  in  Price  county.  November  28 
in  that  year,  the  plaintiffs  commenced  an  action  against  the  defendants  for 
the  amount  unpaid  on  account  of  such  sales,  and  sued  out  a  writ  of  attach- 
ment therein  against  the  property  of  the  defendants.  An  affidavit  of  plain- 
tiffs' attorney,  duly  made  in  their  behalf,  was  annexed  to  the  writ,  in  which, 
among  other  things,  it  is  stated  that  "the  defendants  had  assigned,  conveyed, 
disposed  of,  or  concealed,  or  are  about  to  assign,  convey,  dispose  of,  or  conceal, 
their  property,  or  some  part  thereof,  with  intent  to  defraud  their  creditors." 
Thereupon  the  sheriff  seized  certain  property,  by  virtue  of  such  writ,  as  the 
property  of  the  defendants.  The  defendants  traversed  such  affidavit,  and 
a  trial  of  the  traverse  resulted  in  a  finding  for  the  plaintiffs,  and  an  order 
sustaining  the  attachment.     The  defendants  appeal  from  such  order. 

if.  Barry,  W.  E,  Wilher^  and  Gardner  cfe  Gayiior,  for  respondents,  J.  H. 
Hice  and  others.    Willis  Hand,  for  appellants,  A.  P.  Morner  and  another. 

Lyon,  J.  Counsel  for  the  appellants  contends  that  the  affidavit  attached  to 
the  writ  is  insufficient  to  authorize  the  execution  of  the  writ,  because  it  is 
made  by  an  agent  of  the  plaintiffs,  who  does  not  disclose  his  means  of  knowl- 
edge of  the  facts  to  which  he  deposes.  The  required  facts  are  positively 
sworn  to,  which  is  sufficient  without  also  stating  the  agent's  means  of  knowl- 
edge thereof.    Anderson  v.  WeTie,  58  Wis.  615;  S.  C.  17  N.  W.  Bep,  426. 
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However,  this  appeal  presents  no  question  for  determination  other  than  the 
truth  of  the  facts  slated  in  the  affidavit  as  grounds  for  executing  the  writ  of 
attachment.  The  question  of  the  sufficiency  of  the  affidavit  is  not  involved. 
On  the  contrary,  by  taking  issue  upon  the  allegations  of  fact  contained  in  the 
affidavit,  the  appellants  admit  that  the  affidavit,  if  true,  is  sufficient.  Hence 
the  only  question  to  be  determined  is,  had  the  defendants,  on  or  before  No- 
^rember  28,  1884,  made,  or  were  they  about  to  make,  a  disposition  of  any  por- 
tion of  their  property  with  intent  to  defraud  their  creditors? 

It  appears  from  the  evidence  that  between  the  fifteenth  and  twenty-eighth 
days  of  that  month  the  defendants  executed  to  several  of  their  creditors  con- 
veyances of  and  mortgages  upon  real  estate,  and  delivered  to  some  of  them 
goods  out  of  their  store  to  apply  upon  or  secure  their  indebtedness  to  such 
creditor  to  the  amount  in  all  of  over  $3,000.  On  the  twenty-second  of  the 
same  month  the  defendant  Mornor  said  to  Mr.  Hand  that  if  their  creditors 
kept  crowding  them  as  they  were  doing,  they  (the  defendants)  would  have  to 
make  an  assignment.  The  defendants  attempted  to  make  a  voluntary  as-  ' 
sign  men  t  for  the  benefit  of  their  creditors  on  November  28th,  but  after  the 
attachment  herein  had  been  executed. 

In  AtUey  Y.Ostermann,  ante,  657>  we  hold  that  assignment  void  as  against 
the  creditors  of  Morner  &  Ostergren,  the  assignors.  The  insolvency  of  that 
firm  at  the  time  is  demonstrated  by  the  fact  that  the  sworn  schedules  an- 
nexed to  the  assignment  show  that  their  debts  exceeded  even  the  nominal 
value  of  their  assets  by  a  considerable  sum.  This  testimony  is  sufficient  to 
sustain  findings  that  during  the  time  they  were  executing  such  conveyance 
they  were  being  pressed  by  their  creditors  for  payment  or  security,  and  that 
they  were  insolvent. 

Among  the  mortgages  so  executed  by  the  defendants  was  one  to  Mendel  & 
Smith,  dated  November  15,  1884,  for  $1,200.  That  firm  is  scheduled  in  such 
assignment  as  creditors  in  the  sum  of  $1,110.49.  Of  this  sum  8400  was  for 
goods  sold  the  defendants  after  the  mortgage  was  executed.  So  at  the  date 
of  the  mortgage  the  actual  indebtedness  of  the  defendants  to  the  mortgagees 
was  but  little  more  than  3700. 

It  is  conceded  that  the  mortgage  purports  to  secure  more  than  the  mort- 
gagee's demand,  but  it  is  claimed  that  the  testimony  shows  it  was  given  to 
cover  agreed  future  advances.  That  may  be  so,  but  it  does  not  appear  on  the 
face  of  the  mortgage.  The  above  facts  would  fully  uphold  a  finding  that  this 
mortgage  is  fraudulent  as  to  the  other  creditors  of  the  defendants.  In  Butti 
V.  Peacock,  23  Wis.  359,  the  late  Mr.  Justice  Paine,  speaking  of  the  effect  of 
just  such  a  mortgage  as  this  upon  the  creditors  of  the  mortgagor,  said:  "It 
tends  directly  to  deceive  and  mislead  them,  by  inducing  them  to  believe  that 
the  property  is  absolutely  incumbered  to  the  amount  expressed  on  the  face  of 
the  mortgage,  when,  in  truth,  it  is  not  so.  And  it  is  clear  that  this  might 
materially  hinder  them  in  the  enforcement  of  their  claims.  *  *  *  And 
a  party  is  not  to  be  heard  to  say  that  he  did  not  intend  what  he  knows  to  be 
the  natural  consequences  of  his  actions."  Because  the  trial  court  might 
properly  have  found  from  the  evidence  that  the  defendants  were  insolvent 
when  they  executed  the  mortgage  to  Mendel  &  Smith,  and  that  they  executed 
the  same  to  secure  an  amount  much  greater  than  the  amount  of  their  indebt- 
ed »■!  ess  to  the  mortgagees,  with  intent  thereby  to  hinder  and  delay  the  plain- 
tiffs and  their  other  creditors,  we  cannot  disturb  the  finding  of  the  trial 
court  that,  wh^n  the  traversed  affidavit  wtis  miuie,  "the  defendants  had  iis- 
signed,  conveyed,  disposed  of,  or  concealed  a  part  of  their  property  with  in- 
tent to  defraud  their  creditors." 

Again,  it  appears  that  on  November  22d  the  defendants  executed  to  the 
Pritzlaff  Hardware  Company  a  mortgage  on  certain  real  estate,  purporting  to 
secure  a  debt  of  $100;  and  at  the  same  time  the  defendant  Morner  executed 
a  mortgage  on  another  parcel  of  real  estate  belonging  to  the  firm,  but  held  in 
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his  name,  to  the  same  creditor  to  secure  a  debt  of  the  same  amount.  The 
actual  indebtedness,  as  shown  by  the  sworn  schedule  before  mentioned,  'was 
only  $319.64.  All  that  has  been  said  concerning  the  Mendel  &  Smith  mort- 
gage applies  with  equal  force  to  the  PritzlafE  mortgage. 

The  testimony  strongly  suggests  other  indications  of  fraud;  but  it  is  quite 
unnecessary  to  determine  whetlier  there  were  other  fraudulent  transactions. 
Neither  is  it  necessary  to  consider  the  other  finding  of  the  court:  that  when 
the  traversed  affidavit  was  made  the  defendants  wei*e  about  to  assign,  dispose 
of,  or  conceal  a  part  of  their  property  with  intent  to  defraud  their  creditors. 
The  finding  that  they  had  done  so  is  a  sufficient  basis  for  the  order  sustaining 
the  attachment. 

The  order  of  the  circuit  court  is  affirmed. 
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SUPREME  COURT  OF  IOWA. 


Names  v.  Names. 
Piled  December  8,  1885. 

1.  HUSBAN©  AWD  WlF»— DiVOBCK— ADULTEBY  OF  WiFB— -EviDENO«. 

Evidence  that  a  wife,  who  had  ceased  to  care  for  her  husband,  and  who  preferred 
the  society  of  another  man,  for  three  days  absented  herself  from  her  husband  and 
stayed  at  a  house  where  such  man  boarded  during  that  time,  and  was  discovered  in 
a  bed-room  with  him  at  midnight  under  very  suspicious  circumstances,  which  she 
fSailed  to  explain  satisfactorily,  is  sufficient  to  justify  a  decree  of  divorce  on  the 
ground  of  adultery. 

2.  Same— Cboss-Petition— Cbuelty— AnuLTBRT. 

On  examination  of  the  evidence,  Jieidy  that  the  allegations  of  cruelty  and  adultery 
in  the  cross-petition  of  the  wife  are  not  sustained,  and  that  such  petition  should  be 
dismissed,  and  a  decree  of  divorce  granted  to  plaintiff. 

Appeal  from  Webster  circuit  court. 

The  parties  are  husband  and  wife.  Plaintiff  brought  an  action  for  divorce 
on  the  alleged  grounds  (1)  of  adultery  by  the  wife,  and  (2)  of  cruel  and  in- 
human treatment,  endangering  his  life.  Defendant  answered  denying  the 
grounds  of  divorce  alleged  in  the  petition.  She  also  filed  a  cross-petition  in 
which  she  demanded  a  divorce  from  plaintiff  on  similar  grounds.  The  cir- 
cuit court  dismissed  both  petitions,  and  both  parties  appeal,  plaintiff*  s  appeal 
being  first  perfected. 

John  F,  Buncombe  and  A.  B,  Clarke,  for  plaintiff,  L.  N.  Names.  O^Con- 
nell  cfe  DoUver,  for  defendant,  Sarah  Names. 

Heed,  J.  The  allegation  in  plaintiff's  petition  is  that  defendant  committed 
adultery  with  one  H.  C.  Watters,  at  Fort  Dodge,  on  or  about  the  fifth  day  of 
May,  1883.  Plaintiff  claims  to  have  proven  three  distinct  acts  of  adultery 
between  the  parties;  one  occurring  on  the  night  of  May  5th,  another  on  the 
afternoon  of  the  7th,  and  the  third  on  the  night  of  the  same  day.  We  deem 
it  necessary,  however,  to  inquire  only  with  reference  to  the  transaction  on  the 
night  of  the  7th.  The  parties  were  married  in  1874.  They  had  one  child,  a 
girl  who  was  between  five  and  six  years  old  at  the  time  of  the  transactions  in 
question.  They  had  resided  in  Fort  Dodge  for  about  two  years,  and  for  the 
greater  part  of  the  time  had  lived  with  plaintiff's  mother.  Their  married 
life  had  undoubtedly  been  unhappy.  Defendant  admitted  that  she  had  ceased 
to  love  or  care  for  her  husband.  It  is  not  material  here  to  inquire  as  to  the 
cause  of  this  state  of  feeling  between  them.  As  is  usual  in  such  cases,  both 
pjirties  were  probably  in  fault.  On  the  evening  of  the  fifth  of  May  defend- 
ant went  with  her  child  to  the  house  of  Mrs.  Walrod,  who  is  a  sister  of  plain- 
tiff, where  she  remained  until  near  midnight  on  the  7th.  Mrs.  Walrod  kept 
a  boarding-house,  and  Watters,  the  alleged  paramour  of  defendant,  boarded 
with  her.  He  had  been  in  the  employ  of  Mrs.  Walrod's  husband  for  a  num- 
ber of  years,  and  had  lived  with  the  family.  At  the  time  in  question  he 
worked  for  another  party,  but  continued  to  live  with  the  Walrods.  Defend- 
ant had  known  Watters  for  a  number  of  years,  and  we  are  satisfied  that  an 
intimacy  had  grown  up  between  them.  They  manifested  a  decided  prefer- 
ence for  each  other's  society,  and  it  is  shown  that  they  were  often  togetlier 
alone.  On  each  of  the  nights  that  defendant  was  at  Mrs.  Walrod's  when  she 
retired  to  her  room  Watters  accompanied  her  for  the  purpose  ostensibly  of 
carrying  her  child.  On  the  night  of  the  7th,  some  time  after  defendant  and 
Watters  went  into  the  room,  plaintiff  and  his  brother  and  a  son-in-law  of 
Mrs.  Walrod  also  entered  it.  When  these  parties  entered  the  room  Watters 
was  apparently  about  to  leave  it.  He  had  no  clothing  on  his  person  except 
his  shirt  and  pants.    Defendant  at  the  time  wore  a  loose  wrapper.    Her  hair 
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was  hanging  loosely  about  her  shoulders.  She  had  no  shoes  on  her  feet  Her 
corsets  lay  upon  the  bed,  and  other  articles  of  clothing  which  she  had  re- 
moved from  her  person  after  she  and  Walters  entered  the  room  lay  about  it. 
The  bed  bore  evidence  of  having  been  occupied,  and  a  witness  who  was  in  an 
adjoining  room  testified  that  she  heard  the  parties  on  the  bed  before  plaintiff 
entered  the  room. 

There  is  some  conflict  in  the  evidence  as  to  the  length  of  time  they  had 
been  in  the  room  before  plaintiff  entered  it.  He  and  his  brother  testifi^ 
that  they  saw  defendant  and  Waiters  enter  the  room,  and  that  they  did  not 
disturb  them  for  three-quarters  of  an  hour  after  they  entered.  Defendant 
admitted  they  liad  been  there  for  15  minutes  or  more  before  her  husband  and 
his  party  came  in.  The  other  inmates  of  the  house  had  retired  before  defend- 
ant and  Watters  went  to  the  room,  and  they  had  been  alone  for  some  time  in 
the  parlor.  Defendant,  in  her  testimony,  denies  positively  that  she  had  inter- 
course witli  Watters  on  that  night,  or  at  any  other  time.  She  also  attempted 
to  explain  some  of  the  most  suspicious  circumstances  of  the  situation.  It 
seems  to  us,  however,  that  the  only  conclusion  which  can  reasonably  be 
reached  from  the  circumstances  is  that  she  is  guilty.  She  had  ceased  to  have 
any  regard  for  her  husband .  She  preferred  the  society  of  Watters.  For  three 
days  she  liad  absented  herself  from  her  husband,  and  had  stopped  at  another 
house  in  the  same  town,  of  which  Watters  was  an  inmate,  and  she  gives  no 
satisfactory  explanation  of  this  circumstance.  The  reasonable  inference,  we 
tliink,  is  that  her  object  in  going  there  was  that  she  might  enjoy  his  society. 
She  was  found  alone  with  him  in  a  bed-room  in  the  middle  of  the  night  under 
the  circumstances  detailed  above.  We  would  naturally  expect  her  to  deny 
her  guilt,  but  we  cannot  believe  that  she  is  innocent.  Adultery  is  peculiarly 
a  crime  of  darkness.  It  is  seldom  that  it  can  be  proven  by  other  than  cir- 
cumstantial evidence;  and  the  evidence  is  held  to  be  sufficient  when  the  cir- 
cumstances proven  letid  naturally  and  fairly  to  the  conclusion  of  guilt,  and 
are  inconsistent  with  any  rational  theory  of  innocence.  See  Inskeep  v.  /rw- 
keep,  5  Iowa,  204.  And  it  seems  to  us  that  the  circumstances  proven  in  this 
case  are  of  this  character. 

2.  The  chiuge  in  defendant's  cross-petition  is  that  plaintiff  committed 
adultery  with  a  woman  by  the  name  of  Ingersoll  at  Atlantic,  Iowa,  in  the 
months  of  May,  June,  and  July,  1880.  It  is  shown  by  the  evidence  that  the 
woman  referred  to  in  this  cliarge  was  in  Atlantic  during  the  months  of  Feb- 
ruary, March,  and  April,  and  part  of  May,  1880,  and  that  she  lived  with 
plaintiff's  brother  during  that  time.  It  is  also  shown  that  plaintiff  was  in 
Atlantic  during  a  portion  of  that  year,  but  he  denies  that  he  was  there  dur- 
ing the  time  Mrs.  Ingei*soll  was  there.  For  the  purpose  of  proving  that  plain- 
tiff Wiis  in  Atlantic  during  April  and  May,  defendant  introduced  certain  let- 
ters which,  it  is  claimed,  were  written  by  him  to  a  brother  of  defendant,  and 
which  purport  to  be  dated  at  Atlantic  during  those  months.  Defendant  tes- 
tified that  these  letters  were  in  the  handwriting  of  plaintiff,  and  tliat  she  ob- 
tained them  from  her  brother.  There  is  no  proof,  however,  as  to  how  they 
came  into  his  hands.  If  it  were  shown  that  they  were  received  by  him 
through  the  mails,  the  fact  that  they  purport  to  be  dated  at  Atlantic  would 
be  strong  presum})tive  evidence  that  they  were  written  at  that  place.  But  in 
the  absence  of  evidence  that  they  were  so  received,  they  are  not  competent 
evidence  of  plaintiff's  presence  at  Atlantic  at  the  time  at  which  they  purport 
to  be  dated. 

We  have  examined  the  evidence  offered  in  support  of  this  charge  in  the 
cross-petition,  and,  without  setting  it  out  in  detail,  we  deem  it  sufficient  to 
say  that  in  our  opinion  it  does  not  establish  the  charge.  We  think,  also,  that 
the  allegations  of  cruel  and  inliuman  treatment  in  the  petition  and  cross-peti- 
tion are  not  proven.  The  judgment  dismissing  plaintiff's  petition  will  be 
reversed,  and  the  cause  will  be  remanded  with  directions  to  the  circuit  court 
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to  enter  judgment  granting  plaintiff  a  divorce.    Or  at  plaintiff's  election  such 
judgment  will  be  entered  in  this  court. 

The  judgment  dismissing  defendant's  cross-petition  will  be  affirmed. 


CORNBTT  V,  PhENIX  INS.  CO. 
Filed  December  8,  1885. 

1.  Fire  Insuranck— Loss— Proof— WAiVBB—RBrDBAL  to  Pay. 

A  refusal  to  pay  a  loss  on  a  horse  insured  against  fire  or  lightning,  on  the  ground 
that  its  death  was  not  chiimed  to  have  been  caused  by  either  fire  or  lightning,  is 
not  a  waiver  of  proper  proof  of  loss. 

2.  Same— Action— Limitation  in  Policy. 

When  the  policv  provides  that  an  action  thereon  must  be  brought  within  six 
months  from  the  loss,  and  proof  of  loss  is  neither  made  nor  waived  within  the  time 
limited,  the  statute  (Miller^s  Code,  p.  299)  has  no  application,  and  if  the  action  is 
not  brought  within  six  months  it  will  be  barred. 

Appeal  from  Decatur  district  court. 

Action  upon  a  policy  of  insurance  against  loss  by  lightning.  The  policy 
covered  two  horses,  and  while  the  same  was  in  force  one  of  the  horses  died, 
and  the  plaintiff  alleges  in  his  petition  that  it  was  killed  by  lightning.  The 
defendant  denied  that  it  was  killed  by  lightning,  and  denied  that  the  plaintiff 
furnished  the  defendant  with  any  proof  of  loss,  and  averred  that  the  action 
was  not  brought  within  the  time  limited  in  the  policy.  There  was  a  trial  to 
a  jury,  and  verdict  and  judgment  were  rendered  for  the  plaintiff.  The  de- 
fendant appeals. 

E.  W,  Curt-y,  Mclntire  Bros,,  and  R,  W,  Barger,  for  appellant,  Phenix 
Ins.  Co.     Young  <fe  Parish,  for  appellee,  N.  Cornett. 

Adams,  J.  1.  It  is  not  expressly  shown  that  the  policy  required  that  no- 
tice and  proof  of  loss  should  be  furnished  within  any  given  time,  or  at  all. 
It  is,  to  be  sure,  shown  that  a  copy  of  the  policy  was  attached  to  the  plain- 
tiff's petition,  but  such  copy  is  not  set  out  in  the  abstract,  and  we  should  be 
wholly  in  the  dark  as  to  whether  it  contained  any  requirement  respecting 
notice  and  proof  of  loss,  had  not  the  court  instructed  the  jury  upon  this  point. 
The  court  instructed  the  jury  to  the  effect  that  the  burden  was  upon  the 
plaintiff  to  prove  that  he  served  notice  and  proof  of  loss  within  60  days  from 
the  loss,  unless  the  same  were  waived.  No  question  is  made  as  to  the  cor- 
rectness of  this  instruction  if  there  was  any  evidence  of  waiver,  and  one  of 
the  principal  questions  discussed  by  counsel  is  as  to  whether  there  was  any 
such  evidence.  The  defendant  assigns  as  error  the  giving  of  the  instruction 
upon  the  ground  that  there  was  no  evidence  upon  which  to  base  it,  and  as- 
signs as  error  the  admission  of  evidence  designed  to  show  waiver  upon  the 
ground  that  it  did  not  have  that  effect.  We  come,  then,  to  consider  whether 
the  evidence  introduced  to  show  waiver  had  any  such  tendency.  In  our  opin- 
ion it  had  not. 

The  evidence  relied  upon  consists  of  a  certain  letter  written  to  the  plaintiff 
by  oneBurch,  the  general  agent  of  the  company,  and  of  statements  made  by 
one  Albright,  the  adjuster  of  the  company.  It  is  said  that  by  the  letter  and 
statements  the  defendant  repudiated  its  liability,  and  thereby  waived  proofs 
of  loss.  The  letter  written  by  Burch  was  in  reply  to  a  letter  written  him  by 
the  plaintiff,  in  which  the  plaintiff  said:  "Your  agent  represented  to  me 
when  he  took  my  note  and  application  that  if  one  of  my  horses  died  I  would 
get  pay  for  it.  One  of  my  horses  mentioned  in  my  policy  died  Thuraday 
night  last,  and  I  wrote  you  for  the  necessary  blanks  to  make  my  proof.  I 
have  applied  to  the  resident  agent  here,  Mr.  Curry,  and  he  does  not  seem  to 
fully  understand  the  policy  as  I  do."  This  letter  contains  no  intimation  that 
the  horse  was  killed  by  lightning.  The  plaintiff  bused  his  claim  upon  the 
v.25N.w.,no.7 — <!3 
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mere  fact  that  the  horse  had  died,  and  prefaced  his  claim  by  a  statement  that 
the  company's  agent  told  him  that  he  would  be  paid  if  one  of  his  horses  died. 
Any  fair  construction  of  the  language  shows  that  the  plaintiff  designed  it  to 
be  understood  as  claiming  that  the  agent's  statement  was  such  that  he  was 
entitled  to  be  paid  for  his  horse,  even  if  it  died  by  disease  or  by  accident  other- 
wise than  being  killed  by  lightning.  Not  only  is  this  the  fair  import  of  the 
letter,  but  it  is  shown  by  undisputed  evidence  that  he  did  not  understand  at 
that  time  that  his  horse  had  been  killed  by  lightning.  On  this  point  we  have 
the  testimony  of  Curry,  the  agent,  to  whom  the  plaintiff  applied  after  the 
loss.  Curry  testified  as  follows:  ''He  told  me  that  he  had  a  horse  die  that 
was  insured  in  the  Phenix.  I  asked  him  what  was  the  cause  of  death.  He 
said  it  did  not  make  any  difference  what  the  horse  died  with,  as  the  agent 
who  took  the  application  said  that  if  a  horse  died  from  any  cause  he  would 
get  pay  for  it.  I  told  him  the  company  insured  only  against  loss  by  fire  or 
Ughtning.  He  did  not  claim  that  the  horse  had  been  struck  by  lightning." 
The  plaintiff  himself  testified  as  follows:  "In  that  conversation  with  Curry 
he  said  to  me:  •  What  is  the  matter  with  your  horse? '  I  says,  « I  cannot  tell 
you.*  He  said,  '  You  do  not  expect  to  get  anything  for  your  horse  unless  he 
was  killed  by  lightning,  do  you?'  I  told  him  what  the  agent  told  me,  that  I 
would  get  pay  for  tiie  horse,  no  difference  what  he  died  with.'' 

It  was  while  the  plaintiff  was  ignorant  of  the  cause  of  the  death  of  the  horse, 
and  while  he  thought  that  he  could  recover  on  the  agent's  statement,  what- 
ever might  be  the  cause  of  the  death  of  the  horse,  that  he  wrote  the  letter  to 
Burch.  But  we  do  not  need  to  read  the  letter  in  the  light  of  these  circum- 
ijtances.  It  shows  upon  its  face  that  the  plaintiff's  claim  was  not  based  upon 
the  fact  that  the  horse  had  been  killed  by  lightning.  It  shows  more;  it  shows 
that  he  did  not  see  the  way  clear  to  recover  strictly  under  the  provisions  of 
the  policy,  and  was  setting  up  a  claim  upon  the  statement  of  the  agent.  That 
Burch  so  understood,  there  is  no  doubt  whatever.  His  reply  is  as  follows: 
"Dear  Sir:  Yours  of  the  12th  is  at  hand  reporting  the  death  of  one  of  your 
horses  and  telling  us  that  the  agent  gave  you  to  understand  that  said  horse 
w!is  insured  by  our  policy  against  death  by  disease  or  accident.  We  have 
only  to  refer  you  to  our  policy  which  you  hold,  and  which  is  the  contract  be- 
tween yourself  and  the  Phenix  Ins.  Co.,  and  if  that  policy  provides  for  any 
other  loss  but  that  occasioned  by  fire  or  lightning,  we  will  weaken.  Our  pol- 
icy is  so  clear  on  that  point  that  any  other  statement  used  by  agents  is  of  no 
consequence.  We  can  hardly  undei*stand  how  an  agent  would  dare  to  make 
such  a  statement  to  a  sane  man.  We  are  not  liable  for  loss  of  horse."  If 
we  read  this  letter  as  a  whole,  and  especially  in  connection  with  the  one  to 
which  it  is  a  reply,  it  is  abundantly  evident  that  the  company  had  no  inten- 
tion of  repudiating  its  liability  if  the  horse  was  killed  by  lightning.  The 
claim  repudiated  was  one  which  the  plaintiff  had  seen  fit  to  set  up  outside  of 
the  provisions  of  the  policy.  Burch's  letter  did  not  contain  an  intimation 
that  the  company  would  refuse  to  pay  if  the  plaintiff  could  make  proof  show- 
ing that  his  loss  occurred  within  the  provision  of  the  policy.  The  letter,  then, 
was  not  a  waiver  of  proof;  it  was  rather  a  call  for  proof.  A  refusal  to  pay 
does  not  constitute  a  waiver  of  proof  unless  it  is  of  such  kind  and  is  made 
under  such  circumstances  as  to  justify  the  inference  that  proof  would  be  un- 
availing. In  this  case  proof  that  the  horse  was  killed  by  lightning  would 
have  tended  directly  to  remove  the  only  objection  which  had  been  suggested 
by  the  company. 

But  the  plaintiff  claims  that  there  was  other  evidence  of  waiver.  He  relies 
upon  what  the  company's  agent  said  to  one  Fry.  The  latter,  it  appears,  was 
acting  for  the  plaintiff  in  the  matter  of  this  loss.  The  adjuster  went  to  see 
him  and  asked  what  he  knew  about  the  hoi-se  being  killed  by  lightning. 
What  information,  if  any,  Fry  gave  him  does  not  appear.  But  the  result 
was  that  the  adjuster  declined  to  go  and  see  the  plaintiff;  saying  that  he  lived 
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eight  or  nine  miles  away,  and  that  he  had  information  that  the  horse  was  not 
killed  by  lightning.  It  does  not  appear  that  up  to  this  time  there  had  been 
any  pretense  that  the  horse  had  been  killed  by  lightning,  and  certainly  with- 
out such  pretense  there  was  no  reason  why  the  adjuster  should  go  to  see  him. 
But  in  no  view  did  his  statement  constitute  a  refusal  to  pay.  We  see,  then, 
no  evidence  of  waiver  of  proof,  and  the  jury  should  not  have  been  instructed 
upon  the  theory  that  there  was. 

2.  The  policy  provides  that  no  action  on  the  policy  should  be  sustainable 
unless  brought  within  six  months  after  the  loss.  The  action  does  not  appear 
to  have  been  brought  within  such  time.  It  is  claimed,  however,  that  under 
the  statute  (Miller's  Code.  p.  299)  the  time  was  extended.  Whether  the  stat- 
ute has,  under  the  circumstances,  any  application  to  such  a  case  as  this,  we 
do  not  determine.  It  has,  we  think,  no  application  wliere  proof  of  loss  is 
neither  made  nor  waived  within  the  time  limited,  and  as  we  find  no  making 
or  waiver  of  proof  within  such  time  the  defendant's  additional  position  that 
the  claim  is  barred  appears  to  be  well  taken.    Beversed. 


Webster  v.  Continental  Ins.  Co.  op  New  York. 

Filed  December  8,  1885. 

FiRB  Insurajiob  —  Plbadihg — Waiveb  of  Proof  of  Loss  — Motion  to  Maks|Mobb 
Definite. 

Where  plaintiff,  in  hia  reply,  sets  up  that  defendant  insurance  company  had 
waived  proof  of  loss,  a  motion  to  require  him  to  state  whether  such  waiver  was 
made  verbally  or  in  writing,  and  by  what  agent  of  the  company,  should  be  granted. 

Appeal  from  Audubon  circuit  court. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by  fire  and  light- 
ning. Trial  by  jury.  Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant appeals. 

R.  W,  Barger,  for  appellant.  Continental  Ins.  Co.  of  New  York.  J,  L. 
JStotts  and  Griggs,  Brainard  cfe  Gnggs,  for  appellee,  H.  Y.  Webster. 

Seevers,  J.  In  the  fourth  division  of  its  answer  the  defendant  pleaded  as 
a  defense  that  it  had  not  been  furnished  with  the  proofs  of  loss  required  by 
the  terras  of  the  policy.  To  this  defense  the  plaintiff  filed  a  reply,  and  therein 
pleaded — First,  that  all  the  proofs  required  by  the  laws  of  Iowa  had  been  fur- 
nished, as  shown  by  the  petition;  and,  second,  that  the  defendant  waived  fur- 
ther proofs  than  such  as  had  been  furnished.  The  defendant  filed  a  motion, 
asking  that  the  reply  be  made  more  specific,  and  the  plaintiff  be  required  to 
state — First,  whether  the  waiver  pleaded  was  oral  or  in  writing;  and,  second, 
what  officer  or  agent  of  defendant  waived  or  undertook  to  waive  the  same,  and 
for  cause,  in  substance,  stated  that  the  defendant  could  only  act  through  its  offi- 
cers or  agents,  and  that  it  had  many  such  in  its  employ,  and  that  it  was  im- 
possible, from  the  reply,  to  determine  by  what  officer  or  agent  the  waiver 
pleaded  and  relied  on  was  made.  The  firat  ground  of  the  motion  was  sus- 
tained and  the  second  overruled.  We  think  the  court  erred  in  not  sustain- 
ing the  entire  motion. 

The  defendant  can  alone  act  through  its  officers  and  agents,  and  it  is  a  well- 
known  fact  that  insurance  companies  have  many  such.  Now,  a  valid  and 
sufficient  defense  was  pleaded,  to  avoid  which  the  plaintiff  pleaded  that  such 
defense  had  been  waived  by  the  defendant.  It  is  evident  that  this  was  done  by 
some  officer  or  agent.  The  defendant  could  not  reasonably  be  expected  to 
know  what  officer  or  agent  had  done  so.  The  plaintiff  did ;  for  if  there  was  a 
waiver,  the  plaintiff  must  necessarily  know  who  made  it,  just  as  certiiinly  as 
he  knew  whether  it  was  in  writing  or  not.  The  defendant,  in  order  to  be 
fully  prepared  to  successfully  controvert  the  waiver  pleaded  by  the  plaintiff, 
must  be  prepared  at  the  trial  to  produce  the  evidence  of  every  officer  or  agent 
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of  the  company  who  had  authority  to  make  such  waiver.  This  is  asking  too 
much  of  any  litigant.  Common  fairness,  in  making  up  the  issues,  we  think, 
requires  that  the  plaintiff  should  state  who  made  the  waiver  relied  on  to 
avoid  the  defense  pleaded.  Tliere  are  several  other  questions  in  the  case 
which,  in  the  view  we  have  taken,  we  deem  it  unnecessary  and  possibly  im- 
proper to  determine.    Keversed. 


Cooke  v.  Hamilton. 

Filed  December  8,  1885. 

1.  Eeplevin— Failure  to  Bond  —  Judgmkkt  fob  Value  of  Property  awd  Damages 

FOB  Detention — Code,  §  3241. 

When  plaintiff,  in  an  acti»)n  to  recover  the  possession  of  personal  propertj'  and 
damages  for  its  wrongful  detention,  files  no  replevin  bond,  tne  action  may  proceed 
to  judgment  without  the  delivery  of  the  property  to  him,  and  judgment  may  be 
entered  on  a  verdict  in  his  favor  for  the  value  of  th^  property  and  damages  for  its 
detention. 

2,  Same— Evidence — Verdict. 

Evidence  as  to  the  value  of  the  property  and  as  to  its  character  as  exempt  from 
execution  held  to  sustain  the  verdict. 

Appeal  from  Carroll  circuit  court. 

Action  in  replevin.  There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

Bowen  dr  Clovdt  for  appellant,  R.  J.  Hamilton.  George  W.  Paine^  for  ap- 
pellee, John  B.  Cooke. 

Beck,  C.  J.  1.  The  defendant,  as  sheriff,  levied  an  execution  upon  a  pair 
of  horses  and  a  buggy  and  harness.  Plaintiff  brought  this  action  to  recover 
the  possession  of  the  property  and  damages  for  its  wrongful  detention,  but, 
having  filed  no  replevin  bond,  the  action  proceeded  without  the  delivery  of 
the  property  to  plaintiff.  This  is  authorized  by  the  statute.  The  circuit 
court,  upon  the  verdict  for  plaintiff,  entered  a  judgment  for  the  value  of  the 
property  and  for  the  damages  for  its  detention. 

2.  This  judgment  is  authorized  by  the  statute.  See  Code,  §§  3238,  3239. 
Code,  §  3241,  provides  that  if  the  party  found  to  be  entitled  to  the  possession 
of  the  property,  if  he  be  not  in  possession  thereof,  may  have,  at  his  option, 
execution  for  the  specific  delivery  of  the  property  or  for  its  value,  Jis  <ieter- 
mined  by  the  jury.  The  judgment  in  this  case,  which  will  be  presume<l  to 
have  been  entered  at  the  option  of  plaintiff,  (upon  this  point  there  is  no  dis- 
pute,) is  for  the  value  of  th"  property. 

3.  Defendant  insists  that,  as  the  plaintiff  did  not  recover  in  the  action  the 
possession  of  the  property,  he  cannot  recover  damages  for  its  detention.  The 
statute  makes  no  distinction  affecting  the  right  of  the  parties  to  damages  be- 
tween a  case  wherein  the  property  is  delivered,  upon  final  judgment,  and  one 
in  which  the  plaintiff  waives  his  right  to  the  delivery  of  the  property  by  ex- 
ercising the  option  secured  to  him  by  the  statute  (Code,  §  3241)  to  recover  the 
value  of  the  property.  We  can  discover  no  grounds  upon  which  we  are  au- 
thorized to  make  a  distinction.  The  theory  upon  which  the  provisions  of  the 
statute  authoiizing  the  recovery  of  damages  for  the  detention  of  the  property 
is  based  is  that,  as  the  property  is  owned  by  the  plaintiff  who  is  entitled  to  its 
possession  and  use,  he  ought  to  recover  the  value  of  such  use  in  damages  for 
its  detention.  The  right  of  the  plaintiff  to  the  possession  ccmtinues  until  he 
abandons  it  by  exercising  the  option  given  him  by  the  statute  to  iiccept  the 
money  or  money  judgment  in  the  place  of  the  property.  As  he  owneti  the 
property,  and  was  entitled  to  its  use  up  to  that  time,  he  ought  to  recover  the 
value  thereof  in  a  judgment  for  damages.  The  rulings  of  the  circuit  court 
are  in  accord  with  these  views. 
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4.  The  defendant  insists  that  the  verdict  is  not  supported  by  the  evidence. 
We  think  differently.  There  was  evidence  of  the  value  of  the  use  of  the  prop- 
erty justifying  the  verdict  upon  that  question,  and  the  proof  sufficiently  sup- 
ports the  verdict  finding  that  the  property  was  exempt  from  execution. 

No  other  questions  arise  in  the  case.  The  judgment  of  the  circuit  court  is 
affirmed. 


Peterson  v.  Folk. 
Filed  December  9,  1885. 

1.  Co^rVEKSION—WBONOFUIi  ATTACHMENT. 

One  who  procures  an  order  to  be  entered  which  directed  the  sale  of  property  and 
the  execution  to  be  issued,  upon  which  it  was  sold,  is  responsible  for  its  sale,  and 
by  these  acts  ratifies  tlie  act  ot  the  officer  in  levying  the  attachment  upon  it. 

2.  Chattel  Mortgage — Description  op  Property — Question  for  Jury. 

Whether  property  embraced  in  a  chattel  mortgage  could  be  identified  by  the  de- 
scription contained  in  the  mortgage  is  a  question  of  fact  to  be  determined  by  the 
jury. 

Appeal  from  Winnebago  circuit  court. 

Plaintiff  brought  this  action  to  recover  the  value  of  a  horse  on  which  he 
claims  to  have  had  a  chattel  mortgage,  and  which  he  alleges  defendant  caused 
to  be  levied  on  and  sold  on  process  issued  in  a  proceeding  against  the  mort- 
gagor.    There  was  a  verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

dickering  <fe  Hartley,  for  appellant,  Ole  Anderson  Fole.  Ransom  <fe  Olm- 
stead,  for  appellee,  Mikkle  Peterson. 

Heed,  J.  Plaintiff  alleges  in  his  petition  that  one  Games  executed  and 
delivered  to  him  a  chattel  mortgage  on  a  horse,  to  indemnify  him  against  lia- 
bility on  a  promissory  note  which  he  had  signed  as  security  for  said  Games, 
and  that  he  subsequently  paid  off  and  discharged  the  debt  evidenced  by  said 
note.  He  also  alleges  that  defendant  commenced  a  suit  against  said  Games 
on  a  money  demand,  in  which  he  procured  a  writ  of  attachment  to  be  issued, 
and  caused  the  same  to  be  levied  on  said  horse,  and  that  he  afterwards  ob- 
tained judgment  on  his  demand,  and  caused  said  horse  to  be  sold  on  execu- 
tion in  satisfaction  thereof.  Defendant  in  his  answer  admitted  that  he 
caused  a  writ  of  attachment  to  be  issued  against  said  Games,  and  that  the 
officer  to  whom  said  writ  was  delivered  to  be  served,  levied  the  same  on  a 
horse  belonging  ta  Games,  and  that  the  same  was  afterwards  sold  on  execu- 
tion issued  on  the  judgment  obtained  in  the  proceedings,  and  the  proceeds 
applied  on  the  execution,  and  he  denied  the  other  allegations  of  the  petition. 
The  circuit  court  instructed  the  jury  that  the  answer  was  in  effect  an  admis- 
sion by  defendant  that  he  had  caused  a  horse  belonging  to  Games  to  be  at- 
tached and  afterwards  sold  on  execution. 

Appellant  assigns  tlie  g:iving  of  this  instruction  as  error.  He  claims  that 
the  only  act  on  his  part  in  connection  with  the  seizure  and  sale  of  the  prop- 
erty, which  is  admitted  in  the  answer,  is  the  suing  out  of  the  writ  of  attach- 
ment; that  while  the  seizure  of  the  property  on  the  attachment  and  its  subse- 
quent sale  are  admitted,  these  acts  are  alleged  to  have  been  committed  by  the 
officer,  and  there  is  no  admission  that  defendant  procured  or  directed  them  to 
be  done;  and  that,  under  the  issue  as  it  is  made  by  the  answer,  the  burden 
was  on  plaintiff  to  establish  that  defendant  is  responsible  for  the  trespass,  if 
one  was  committed,  in  the  seizure  and  sale  of  the  property,  whereas  by  the  in- 
struction he  was  relieved  of  that  burden.  It  is  certainly  true  that  the  answer 
does  not  in  express  terms  admit  that  defendant  directed  or  procured  the  of- 
ficer to  seize  and  sell  the  property.  But  it  does  admit  that  it  was  sold  on  an 
execution  Issued  on  the  judgment  rendered  in  defendant's  favor  ju  the  at- 
tachment proceedings.  The  presumption  is  that  the  execution  was  special, 
and  that  it  directed  the  sale  of  the  attached  property;  also  that  the  judgment 
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upon  which  it  was  issued  contained  an  order  directing  the  sale  of  the  attached 
property  for  the  satisfaction  of  the  judgment,  for  that  is  the  course  of  pro- 
cedure prescribed  by  the  statute  in  cases  in  which  property  has  been  attached. 
Code,  §  3011.  Tiie  presumption  also  is  that  the  execution  waa  issued  by  de- 
fendant's direction.  The  answer  should  be  treated  as  an  admission  of  these 
facts,  for  their  existence  is  presumed  from  those  which  are  admitted.  .Vs  de- 
fendant procured  the  order  to  be  entered  which  directed  the  sale  of  the  prop- 
erty, and  the  execution  to  be  issued  upon  which  it  was  sold,  he  is  clearly  re- 
sponsible for  its  sale;  and  by  these  acts  he  is  also  held  to  have  ratified  the  act 
of  the  officer  in  levying  the  attachment  upon  it.  See  Ckwley,  Torts,  p.  129. 
We  think  the  holding  of  the  circuit  court  as  to  the  effect  of  the  answer  is  cor* 
rect. 

2.  A  question  which  arose  on  the  trial  was  as  to  the  accuracy  of  the  de- 
scription of  the  horse  contained  in  plaintiff's  mortgage.  The  court  told  the 
jury,  in  effect,  that  if  a  poi*son  of  ordinary  discernment,  who  had  no  actual 
knowledge  as  to  what  horse  was  intended  to  be  covered  by  the  mortgage, 
could  have  identified  the  animal  from  the  description  contained  in  the  mort- 
gage, the  record  of  the  instrument  would  impart  constructive  notice  to  all 
persons  of  plaintiff's  right  under  it.  It  also  gave  the  following  instruction: 
"  With  reference  to  the  color  of  the  horse  as  described  in  the  mortgage,  if  you 
should  find  that  the  horse  was  a  shade  lighter  or  a  shade  darker  than  what  is 
ordinarily  described  as  dark  bay,  this  would  not  be  such  a  misdescription  of 
the  horse  as  to  make  the  record  of  the  mortgage  inoperative  to  give  construct- 
ive notice  to  third  parties."  "And  if  you  should  find  that  in  fact  the  horse 
did  not  have  a  star  in  the  forehead  as  stated  in  the  mortgage,  but  did  have 
some  white  hair  in  the  forehead,  this  discrepancy  would  in  itself  not  be  suf- 
ficient to  invalidate  the  record  of  the  mortgage  in  giving  constructive  notice 
to  third  parties."  Appellant  assigns  the  giving  of  these  instructions  as  er- 
ror. The  question  whether  the  horse  could  have  been  identified  from  the  de- 
scription contained  in  the  mortgage  was  one  of  fact  to  be  determined  by  the 
jury.  But  by  these  instructions  the  court  in  effect  held,  as  a  matter  of  law, 
that  certain  inaccuracies  in  the  description  were  not  material.  The  question, 
we  think,  should  have  been  left  to  the  jury. 

For  the  error  in  giving  these  instructions  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial.    Eeversed. 

As  to  description  in  chattel  mortgage,  see  Enapp,  Stout  &  Co.  Ck)mpan7  t.  Deitz,  24 
N.  W.  Rep.  471,  and  note,  472-474. 

Snell  V.  Iowa  Homestead  Co. 

Filed  December  9,  1886. 

JUDGMBWT— SBTTINO  AbIDE— CoDB,  §  3156— SiCKNKSS  OF  ATTORNEY. 

Where,  after  the  judgment  rendered  in  a  case  has  been  reversed  on  appeal,  an- 
other attorney  has  been  employed,  and  the  former  attorney  withdraws  from  the 
case,  and  the  attorney  employed  is  sick  for  10  months,  and  by  reason  of  his  inabil- 
ity to  attend  to  the  case  it  is  dismissed,  the  negligence  of  the  client  in  not  employ- 
ing other  counsel  will  be  ground  for  the  denial  of  a  motion  to  set  aside  the  judg- 
ment entered. 

Appeal  from  Buena  Yista  circuit  court. 

This  is  a  motion  made  in  the  court  below  to  set  aside  a  judgment.  It  was 
there  overruled,  and  plaintiff  appeals. 

Barci'oft  <fe  Bowen,  for  appellant,  Thos.  Snell.  Hubbard,  Clark  &  Dawley^ 
for  appellee,  Iowa  Homestead  Co. 

Beck,  C.  J.  1.  The  cause  in  which  the  motion  was  filed  had  been  tried, 
and  a  judgment  rendered  for  plaintiff.  Upon  an  appeal  to  this  court  the 
Judgment  was  reversed  in  October,  1882.    In  December  of  the  same  year  a 
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petition  for  a  rehearing  was  fllefd,  which  was  overruled  in  June,  1883.  In 
March,  1884,  a  procedendo  was  issued,  and  nine  days  thereafter  the  cause  was 
dismissed,  but  the  abstract  fails  to  show  the  grounds  of  the  dismissal.  In 
September  following  this  motion  was  filed  to  set  aside  the  judgment  of  dis- 
missal. The  motion  is  based  upon  the  fact  that  after  the  cause  was  appealed 
plaintiff  employed  an  attorney  to  conduct  the  suit  other  than  the  one  who  had 
prosecuted  it  to  judgment,  who  thereupon  withdrew  from  the  case;  that  the 
attorney  last  employed  after  the  petition  for  rehearing  was  overruled  became 
sick,  and  unable  to  attend  to  his  professional  duties,  and  so  continued  up  to 
the  filing  of  his  motion.  His  sickness  prevented  him  giving  any  attention 
to  the  case.  It  is  not  shown  that  plaintiff  was  uninformed  of  the  sickness  of 
his  counsel,  or  that  he  took  any  steps  whatever  to  secure  proper  attention  to 
his  case.  It  appears  that  for  10  months  the  attorney  was  sick,  but  it  is  not 
shown  that  the  case  could  not  have  been  conducted  as  well  by  another. 

2.  We  think  the  sickness  of  counsel  is  a  sufficient  excuse  for  want  of  ac- 
tion in  a  case,  where  it  appears  that  such  sickness  has  not  been  so  long  pro- 
tracted that  the  client  could  not  have  employed  another  attorney  to  take  charge 
of  the  cause  without  imperiling  his  interests.  It  is  the  duty  of  the  client  not 
to  obstruct  and  delay  the  decision  of  the  cause  by  failure  to  employ  counsel 
to  take  the  place  of  the  attorney  who  becomes  sick.  Of  course,  we  speak  of 
a  case  such  as  the  one  before  us,  wherein  it  Is  not  made  to  appear  that  an- 
other could  not  conduct  the  case  as  well  as  the  disabled  attorney.  It  cannot 
be  said  in  this  case  that  the  sick  counsel  was  negligent;  but  plaintiff  was  in 
not  employing  an  attorney  to  take  his  place. 

3.  We  regard  this  case  in  the  foregoing  consideration,  as  plaintiff's  coun- 
sel do,  as  being  an  application  by  petition  to  set  aside  the  judgment  for  un- 
avoidable misfortune  preventing  plaintiff  from  prosecuting  the  case,  which 
is  authorized  by  Code,  §  3154.  It  is  doubtful,  indeed,  whether  the  proceed- 
ings can  be  regarded  as  a  compliance  with  section  3155,  in  that  it  was  in  fact 
instituted  by  motion,  and  there  was  not  what  can  be  called  a  trial  of  the  issues. 

We  regard,  too,  the  decision  of  the  court  below  as  having  been  made  upon 
the  ground  that  plaintiff  failed  to  show  that  he  was  not  negligent.  As  the 
grounds  of  the  decision  are  not  shown,  we  are  authorized  to  presume,  as  the 
record  is  silent  upon  that  point,  that  it  was  made  upon  some  ground  sufficient 
to  support  it.  But  we  waive  these  points,  and  decide  the  case  upon  the  merits 
as  they  are  presented  by  plaintiff^s  counsel.  In  our  opinion,  the  judgment 
of  the  circuit  court  ought  to  be  affirmed. 


Hart  and  others  v.  Foley  and  others. 

Fuller  and  others  v.  Page  and  others. 

Httbbard  and  others  v,  Burkholder  and  others. 

Allen  and  others  v,  Frendergrast  and  others. 

Filed  December  9,  1885. 

Apfbal—Reoobd—Evidkncz— Affidavit  Used  on  Heabing  of  IwjxjNcrioN. 

Affidavits  introduced  on  the  hearing  of  an  application  for  a  temporary  injunc- 
tion in  resistance  thereof  are  no  part  of  the  records  of  the  causes,  but  simply  a  part 
of  the  evidence  on  which  the  judge  acts  in  determining  whether  the  writ  shall  be 
granted ;  and  to  entitle  the  parties  to  have  them  considered  on  an  appeal,  they 
must  be  preserved  and  identified  by  bill  of  exceptions  or  the  certincate  of  the 
judge. 

Appeals  from  certain  orders  of  the  judge  of  the  district  court  of  the  Elev- 
enth judicial  district  made  in  vacation. 
The  plaintiffs  in  each  of  these  actions  are  citizens  of  Webster  county.    It  is 
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alleged  in  the  petition  in  each  case  that  the  defendants  therein  are  keeping 
and  maintaining  a  public  nuisance  in  the  county  by  keeping  and  occupying^ 
a  building  and  place  in  which  they  are  engaged  in  selling  intoxicating  liquors 
contrary  to  law.  The  petitions  were  presented  to  the  judge  of  the  district 
court  in  vacation  for  the  allowance  of  temporary  writs  o/  injunction.  The 
defendants  were  duly  served  with  notice  of  the  applications,  and  they  appeared 
at  the  hearing,  and  resisted  the  same.  The  judge  indorsed  upon  the  petition 
in  each  case  an  order  allowing  the  writ,  and  from  these  orders  the  defendants 
appeal.  The  cases  all  involve  the  same  questions  and  were  submitted  to- 
gether, and  will  be  disposed  of  in  one  opinion. 

Clarke  &  Erwin,  for  appellants.     Wright  <&  Farrelh  for  appellees. 

Keed,  J.  It  is  shown  by  the  orders  of  the  district  judge  allowing  the  tem- 
porary writs  that  the  defendants  introduced  affidavits  in  resistance  of  the  ap- 
plications. Appellants  have  set  out  in  their  abstracts  what  they  claim  are 
the  affidavits  introduced  by  them  on  the  hearing.  Plaintiffs  have  filed  mo- 
tions to  strike  out  these  affidavits  from  the  abstracts,  on  the  ground  that  they 
are  not  properly  ideqtified  as  being  part  of  the  evidence  on  which  the  appli- 
cations were  heard.  Appellants  have  set  out  in  an  amended  abstract  certifi- 
cates of  the  clerk  of  the  district  court  of  Webster  county  in  which  he  certifies 
that  the  transcripts  contain  complete  copies  of  the  records  in  the  causes,  in- 
cluding the  petitions  for  injunctions  and  the  affidavits  in  support  and  resist- 
ance of  the  same;  also  the  certificate  of  the  judge  of  the  district  court,  in  which 
he  certifies  that  the  attorney  who  appeared  for  the  plaintiffs  at  the  hearing 
was  directed  to  attach  the  affidavits  which  were  introduced  in  support  and 
resistance  of  the  applications  to  the  petitions,  and  file  them  with  the  petitions 
in  the  clerk's  office;  also  the  affidavit  of  one  of  their  attorneys,  who  swears 
that  the  affidavits  set  out  in  the  abstracts  are  the  identical  affidavits  which 
were  introduced  on  the  hearing. 

We  are  of  the  opinion  that  the  motion  to  strike  these  affidavits  from  the 
abstracts  should  be  sustained.  The  affidavits  introduced  on  the  hearing  of 
an  application  for  temporary  injunction  in  resistance  tliereof  are  no  part 
of  the  records  of  the  causes.  They  constitute  simply  a  portion  of  the  evi- 
dence on  which  the  judge  acts  in  determining  whether  the  writ  shall  be 
granted;  and  to  entitle  the  parties  to  have  them  considered  by  this  court  on 
appeal,  they  must  be  preseryed  and  identified  in  some  legal  manner.  When 
the  affidavits  in  question  come  into  the  hands  of  the  clerk  of  the  district 
court,  they  do  not  contain,  nor  were  they  accompanied  by,  any  legal  evidence 
that  they  had  been  submitted  to  or  considered  by  the  judge  upon  the  hearing. 
It  is  manifest,  therefore,  that  his  certificate  is  not  competent  to  identify  them. 
All  he  could  do  would  be  to  certify  that  they  came  into  his  custody  attached 
to  the  petition.  They  should  have  been  preserved  at  the  time  of  the  hearing 
either  by  bill  of  exceptions  or  the  certificate  of  the  judge,  and  filed  in  the 
clerk's  office.  In  that  case  the  clerk  could  have  sent  them  up  on  appeal  in 
their  original  form  or  have  embodied  them  in  the  transcript,  and  it  may  be 
that  they  could  be  identified  by  the  certificate  of  the  judge  made  subsequent 
to  the  hearing.  But  the  certificate  of  the  judge  which  was  filed  in  the  case 
does  not  attempt  to  identify  the  affidavits  set  out  in  the  abstracts  as  those  in- 
troduced on  the  hearing.  It  is  very  clear,  also,  that  they  cannot  be  identified 
in  this  court  by  the  affidavits  of  the  parties  or  their  attorneys. 

The  only  questions  relative  to  the  merits  of  the  cause  which  counsel  have 
argued  relate  to  the  sufficiency  of  the  evidence  to  justify  the  judge  in  grant- 
ing the  orders.  As  we  do  not  have  before  us  the  evidence  on  which  he  acted, 
we  must  presume  that  it  was  sufficient.  The  orders  appealed  from  will  be 
affirmed* 
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Green  o.  Incorporated  Town  of  Spencer. 

Filed  December  9,  1885. 

Municipal   Cobporations  —  Tobt  —  Presentation  of  Claih  against  Inoobfobatbb 
Town— Injury  Caused  by  Defective  Sidewalk . 

It  is  not  necessary  as  a  condition  ]>recedent  to  a  right  of  action  against  an  incor- 
porated town  or  city,  upon  a  claim  arising  by  reason  of  a  tort,  that  the  claim  should 
be  presented  to  the  council  of  the  town  or  city. 

Appeal  from  Clay  circuit  court. 

Action  to  recover  for  a  personal  injuiy  which  the  plaintiff,  Margaret  Green, 
alleges  that  she  sustained  by  reason  of  a  defective  sidewalk.  She  averred  tlie 
negligence  of  the  town  in  allowing  the  sidewalk  to  become  defective,  the 
knowledge  of  its  officers  that  it  had  become  defective,  and  her  own  freedom 
from  contributory  negligence.  She  did  not,  however,  aver  that  she  presented 
her  claim  before  bringing  action  to  the  town  council.  For  want  of  such  aver- 
ment the  defendant  demurred  to  her  petition,  and  the  demurrer  was  sustained. 
She  elected  to  stiind  upon  her  petition,  and  judgment  was  reudered  against 
her  for  costs.    She  appeals. 

HtUl  cfe  Steele,  for  appellant,  Margaret  Green.  Parker  <£  Richardson,  for 
appellee.  Incorporated  Town  of  Spencer. 

Adams,  J.  The  question  presented  is  as  to  whether  it  is  necessary  as  a  con- 
dition precedent  to  a  right  of  action  against  an  incorporated  town  or  city,  upon 
■a  claim  arising  by  reason  of  a  tort,  that  the  claim  should  be  presented  to  the 
council  of  the  town  or  city.  In  our  opinion,  it  is  not.  No  case  has  been  cited  to 
ns  in  which  it  has  been  so  held,  and  we  are  not  aware  that  in  all  the  numerous 
cases  of  this  krnd  brought  against  an  incorporated  town  or  city,  and  appealed 
to  this  court,  it  has  been  thought  necessary  by  any  plaintiff  to  aver  that  before 
bringing  action  he  presented  his  claim  to  thetownor  city  council.  If  we  should 
now  hold  that  such  presentation  is  necessary  as  a  condition  precedent  to  a  right 
of  action,  it  appears  to  us  that  the  profession  would  be  greatly  surprised,  and  it 
may  be  that  not  a  few  important  rights  would  be  lost.  We  should  hesitate, 
therefore,  to  adopt  the  rule  which  the  defendant  contends  for,  even  if  the  rea- 
sons for  doing  so  were  somewhat  stronger  than  they  are.  But,  when  we  come 
to  look  at  the  reasons  urged  for  adopting  it,  we  find  them  unsatisfactory.  It 
is  not  contended  that  there  is  any  common-law  rule  which  required  such  pres- 
entation, nor  is  it  contended  that  there  is  any  statute  which  expressly  re- 
quires it.  The  statute  relied  upon  is  section  489  of  the  Code,  which  is  in 
these  words:  "All  ordinances  and  resolutions,  or  orders  for  appropriation  or 
payment  of  money,  shall  require  for  their  passage  or  adoption  the  concurrence 
of  a  majority  of  the  trustees  of  any  municipal  corporation."  The  defendant 
also  relies  upon  a  provision  in  chapter  146  of  the  acts  of  the  Eighteenth  gen- 
eral assembly  "that  in  incorporated  towns  ordinances,  resolutions,  or  orders, 
for  the  appropriation  or  payment  of  money,  shall  require  for  their  adoption 
the  concurrence  of  four  trustees,  or  three  trustees  and  the  mayor. "  The  de- 
fendant contends  that  the  inference  is  that  money  can  be  paid  out  only  upon 
the  order  of  the  council,  and  that,  such  being  the  Ciise,  the  council  should  be 
called  upon  to  make  the  order.  Where  money  is  to  be  paid  out,  it  should 
'doubtless  be  done  in  the  mode  which  the  statute  provides.  But  the  provision 
does  not  appear  to  us  to  go  further  than  the  mere  matter  of  administration. 
We  cannot  think  that  it  was  designed  to  affect  the  rights  of  a  claimant  like 
the  plaintiff. 

The  defendant  cites  DisMct  Tp.  of  Spencer  v.  District  Tp.  of  Riverton,  56 
Iowa,  88;  S.  C.  8  N.  W.  Rep.  784.  But  in  that  case  the  claim  in  question 
was  of  a  very  different  character.  It  seems  clear  that  by  section  1733  of  the 
€ode  the  directors  of  a  district  township  are  made  an  auditing  board.  The 
proyiflion  la  that  "the  board  of  directors  shall  audit  and  allow  all  just  claims 
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against  the  district/*  But  the  claims  contemplated  are  those  arising  upon 
contract.  The  district  is  not  liable  for  any  other.  Lane  v.  District  Tp,  of 
Woodbury,  68  Iowa,  462;  S.  C.  12  N.  W.  Rep.  478.  The  reasoning  then  em- 
ployed in  the  case  cited  has  reference  to  claims  arising  upon  contract.  Such 
claims  arise  in  the  course  of  the  business  of  the  corporation.  If  they  are  just 
they  would  ordinarily  require  only  such  examination  as  is  expressed  by  the 
word  "audit.**  It  would,  for  the  most  part,  consist  of  the  comparison  of  the 
claim  with  the  vouchers.  That  class  of  claims  is  always  properly  the  sub- 
ject of  audit,  and,  when  made  against  a  corporation,  public  or  private,  there 
should  be  some  board,  committee,  or  person  having  the  power  to  audit  them. 
Whether,  in  the  absence  of  a  statutory  provision  expressly  constituting 
an  auditing  board,  they  must  be  presented  as  a  condition  precedent  to  a  right 
to  sue  upon  them  we  need  not  determine,  because  the  plaintiff's  claim  is  not 
of  that  kind.  It  did  not  arise  in  the  course  of  business,  and  is  not  the  sub- 
ject of  "audit,"  in  the  proper  sense  of  the  word.  The  examination  of  such  a 
claim  may,  and  usually  would,  require  the  aid  of  experts  and  other  means  of 
determination,  which  would  render  the  examination  inconsistent  with  the 
idea  of  an  audit  of  the  claim.  There  would  not,  it  is  true,  be  any  objection 
to  the  presentation  of  such  a  claim.  Its  presentation  might  lead  to  its  inves- 
tigation and  settlement.  But  this  would  be  true  of  a  claim  made  against  a 
private  corporation  or  individual.  The  possibility  of  a  settlement  upon  pres- 
entation does  not  make  presentation  a  condition  precedent  to  a  right  of  action. 
Where  claims  arise  upon  contract,  and  their  correctness  can  be  determined  by 
accompanying  vouchers,  or  by  reference  to  books  and  papers,  or  by  other  means 
within  the  control  of  the  party  against  whom  the  claim  is  made,  the  reason  for 
their  presentation  is  of  a  very  different  character.  We  are  justified  in  holding 
upon  slight  grounds  that  such  claims  should  be  presented  as  a  condition  pre- 
cedent to  a  right  of  action.  In  holding  that  presentation  was  necessary  in 
this  case  we  think  that  the  court  erred.    Eeversed. 


Williams  t>.  Collins  and  others. 

Filed  December  9,  1886. 

Trust— Fraud,  Deed  Obtained  by— Sale  to  Third  Party. 

A  young  and  Illiterate  man,  about  22  years  of  ap:e,  being  about  to  purchase  a  farm, 
was  induced  by  his  uncle,  by  false  representations  as  to  the  institution  of  suits 
against  the  estate  from  which  the  young  man  inherited  the  money,  to  have  the 
deed  made  out  to  him.  The  cash  payment  was  made  with  money  furnished  by  the 
nephew,  and  the  deferred  payment  secured  by  a  note  executed  by  both  of  the'  par- 
ties. The  uncle  sold  the  land  to  a  party  who  had  no  knowledge  of  the  fraud.  Held^ 
that  the  nephew  was  entitled  to  a  judgment  against  the  uncle  for  the  amount  for 
which  he  had  sold  the  land,  with  interest  and  costs,  and  that  the  notes  given  by 
the  purchaser  should  be  surrendered  to  the  nephew,  and  the  amount  thereof,  when 
paia,  credited  on  the  judgment  rendered  against  the  uncle. 

Appeal  from  Marion  circuit  court. 

This  action  involves  the  title  to  a  farm  in  Marion  county.  The  plaintiff 
claims  to  be  the  equitable  owner  of  the  land,  and  seeks  to  quiet  his  title  as 
against  all  of  the  defendants,  and  to  set  aside  and  vacate  a  conveyance  thereof 
made  to  the  defendant  Nathan  Collins.  There  was  a  decree  for  the  plaintiff 
In  the  court  below  granting  part  of  the  relief  he  demanded,  and  the  defend- 
ants appeal. 

/.  Kipp  &  Sons  and  John  F,  Lacy,  for  appellants,  Nathan  Collins  and 
others.  Stone,  Ayers  <fe  Co,  and  C,  ff.  Robinson,  for  appellee,  William  Will- 
iams. 

BoTHKOCK,  J.  The  plaintiff  was  the  owner  of  a  farm  which  he  inherited, 
in  part  at  least,  from  his  father,  who  died  when  plaintiff  was  a  child  some 
10  or  12  years  of  age.    Soon  after  plaintiff  became  21  years  old,  he  sold  the 

Digitized  by  VjOOQIC 


Iowa.]  WILLIAMS  V.  COLLINS.  683 

farm  for  about  $3,000  in  cash.  He  contracted  with  one  Marion  Young  for 
another  farm,  and  paid  him  $100  in  hand,  and  agreed  to  pay  him  $2,9(K)  as 
soon  as  the  land  was  conveyed  to  him,  and  $800  in  two  years,  to  be  secured 
by  personal  security  or  by  a  mortgage  on  the  farm.  When  the  deed  was 
ready  for  delivery  from  Young  to  the  plaintiff  an  arrangement  was  made  be- 
tween the  plaintiff  and  Young  and  the  defendant  J.  M.  Williams,  by  which 
the  deed  from  Young  to  the  plaintiff  was  destroyed  and  a  deed  was  made  by 
Young  to  J.  M.  Williams.  All  of  the  proceeds  of  the  farm  which  plaintiff 
sold  was  paid  over  to  Young,  and  the  balance  was  secured  by  a  promissory 
note  executed  by  the  plaintiff  and  the  defendant  J.  M.  Williams.  Some  time 
after  the  land  was  conveyed  to  J.  M.  Williams  he  sold  and  conveyed  it  to  the 
defendant  Nathan  Collins. 

The  plaintiff  charges  that  the  defendant  J.  M.  Williams  procured  the  title 
to  the  land  by  fraud.  It  appears  that  the  plaintiff  is  illiterate  and  unlearned, 
and  that  J.  M.  Williams,  who  is  his  uncle,  was  the  one  to  whom  he  looked 
for  advice  and  assistance  in  his  youth  and  inexperience,  and  that  Williams 
took  advantage  of  the  confidential  relations  existing  between  them  and  pro- 
cured the  title  to  the  farm  by  falsely  representing  to  the  plaintiff  that  the 
brothers  and  sisters  of  the  plaintiff's  father  were  about  to  institute  suits 
claiming  an  interest  in  the  farm  which  he  inherited  from  his  father,  and  that 
they  would  harass  plaintiff  and  divest  him  of  all  his  property  by  such  law- 
suits, and  advised  him  that  to  avoid  financial  ruin  he  should  allow  the  land 
to  be  conveyed  to  him,  (said  J.  M.  Williams,)  and  that  when  said  trouble  was 
ended  he  would  convey  the  land  to  the  plaintiff.  The  defendant  J.  M.  Will- 
iams denied  that  he  made  any  such  representations,  and  insisted  that  he  pur- 
chased the  land  from  the  plaintiff  in  good  faith,  and  that  he  has  paid  him  the 
greater  part  of  the  purchase  money  therefor.  This  is  the  principal  question 
in  the  case. 

The  court  found  that  the  claim  made  by  the  plaintiff  as  to  the  destruction 
of  the  deed  and  conveyance  of  the  land  and  the  representations  by  which  the 
conveyance  was  procured,  was  sustained  by  the  proof.  We  think  this  find- 
ing was  correct,  taking  all  of  the  facts  and  circumstances  disclosed  in  the 
evidence,  and  we  are  well  satisfied  with  the  conclusion  reached  by  the  circuit 
court.  But  the  defendants  contend  strenuously  that  the  transaction  is  within 
the  familiar  rule  that  when  one  conveys  his  property  to  another  with  the 
purpose  of  hindering  or  defrauding  his  creditors,  he  will  not  be  allowed  to 
recover  the  property  from  his  grantee,  because  the  law  will  leave  him  where 
It  finds  him  and  will  not  allow  him  to  take  advantage  of  his  own  wrong  or 
fraud.  We  think  the  evidence  in  this  case  shows  that  It  is  not  within  this 
rule,  for  two  reasons.  In  the  first  place  it  very  clearly  appears  that  the 
plaintiff  regarded  his  uncle  as  his  adviser  and  reposed  a  peculiar  trust  and  con- 
fidence in  him,  and  the  defendant  ought  not  to  be  allowed  to  profit  by  an  ad- 
vantage gained  by  the  confidential  relations  which  existed  between  him  and 
the  plaintiff.  The  other  reason  why  the  plaintiff  should  not  be  allowed  to  in- 
voke the  rule  is  that  the  statements  that  the  brothers  and  sisters  of  plaintiff's 
father  were  about  to  assert  claims  against  the  estate  are  shown  by  the  evi- 
dence to  be  without  foundation  in  fact.  It  clearly  appears  that  there  were 
no  creditors  to  be  defrauded  by  the  transaction  which  is  the  ground  of  this 
action. 

2.  The  court  found  that  the  defendant  Nathan  Collins  when  he  purchased 
the  land  from  J.  M.  Williams  had  no  notice  of  the  plaintiff's  equities,  and 
that  at  the  commencement  of  this  suit  he  was  indebted  to  J.  M.  Williams  on 
the  purchase  money  of  the  land  in  the  sum  of  $2,200,  and  interest.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  and  against  the  defendant  J.  M. 
Williams  for  the  sum  of  $4,230.70,  and  costs;  and  he  was  ordered  to  surrender 
to  the  plaintiff  the  notes,  mortgage,  or  other  security  for  the  purchase  money 
given  by  Collins  to  him,  and  that,  upon  his  failure  to  make  such  surrender, 
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the  decree  should  operate  as  an  assignment  of  the  claim  for  purchase  money, 
and  Collins  was  ordered  to  pay  all  of  said  unpaid  purchase  money  to  the  plain- 
ti£F,  and  when  paid  the  same  should  be  a  credit  on  the  judgment  rendered 
against  J.  M.  Williams.  The  amount  of  the  judgment  against  J.  M.  Williams 
is  not  excessive.  It  is  fully  sustained  by  the  evidence.  But  we  think  the  de- 
cree should  be  modified  as  to  the  defendant  Collins,  The  payment  of  the 
amount  due  on  his  notes  executed  to  Williams  should  be  made  to  depend  upon 
the  surrender  to  the  plaintiff  by  Williams  of  the  notes  in  question.  That  part 
of  the  decree  providing  that  a  failure  by  Williams  to  surrender  the  notes 
should  operate  as  an  assignment  of  the  notes  might  properly  be  made,  and 
p;iyraent  by  Collins  to  plaintiff  might  have  been  made  absolute  if  it  had  been 
shown  by  the  evidence  that  Williams  was  still  the  owner  of  the  notes.  There 
is  neither  averment  nor  proof  on  this  question.  All  that  appears  is  that  Col- 
lins gave  certain  notes  to  Williams.  It  is  not  shown  that  Williams  was  the 
holder  of  the  notes  when  the  decree  was  entered.  If  he  was  such  holder,  he 
was  bound  to  comply  with  the  order  of  the  court  to  surrender  them  to  the 
plaintiff,  and  the  law  affords  ample  means  to  enforce  the  order.  Modified  and 
affirmed. 


Babbeb,  Assignee,  etc.,  o.  Hamilton.       . 

Filed  December  9,  1885. 
Fraud  on  Cbkditobs—Estoppbi/— Statements  iladb  by  Husband  Using  Wife's  Pbop^ 

ERTY. 

When  the  issue  in  a  case  is  whether  or  not  plaintiff  was  estopped  fh>m  claiming 
certain  goods  that  had  been  attached  as  the  pro{>erty  of  her  husband  by  reason  of 
the  manner  in  which  she  had  allowed  the  ousineas  to  be  conducted,  statements' 
made  to  the  creditors  of  the  husband,  without  the  knowledge  of  the  wife,  and  with- 
out knowledge  by  the  creditors  that  she  owned  the  property,  are  not  admissible. 

Appeal  from  Carroll  circuit  court. 

Action  to  recover  possession  of  a  stock  of  goods.  The  defendant  is  sheriff, 
and  justified  the  taking  under  certain  writs  of  attachment  against  M.  Olson. 
Trial  by  juiy,  judgment  for  the  defendant,  and  plaintiff  appeals. 

Cole^  Mq  Vey  &  Clarke  for  appellant,  Thos.  F.  Barbee,  Assignee,  etc.  Botoen 
<&  Cloud,  for  appellee,  R.  J.  Hamilton. 

Seevers,  J.  This  action  was  commenced  by  Mrs.  Maggie  Olson,  and,  as 
we  gather  from  the  instructions,  the  plaintiff,  as  her  assignee,  was  substituted 
as  plaintiff.  We  also  gather  from  the  record  that  plaintiff*s  assignor  claimed 
possession  of  the  goods  under  the  name  of  M.  Olson,  and  under  that  name, 
as  we  understand,  she  was  engaged  in  business.  Her  husband's  name  is  Mar^ 
tin  Olson,  but  he  also  did  business  under  the  name  of  M.  Olson.  The  at- 
tachments were  issued  against  M.  Olson,  but  the  indebtedness  was  contracted 
by  Martin  Olson.  As  a  matter  of  convenience  when  the  plaintiff  is  men- 
tioned it  will  be  understood  that  we  refer  to  Maggie  Olson.  The  defendant 
pleaded  in  estoppel,  and  in  bar  of  the  action,  that  the  plaintiff  permitted  her 
husband,  Martin  Olson,  to  use  small  sums  of  money  furnished  by  her  in  con- 
ducting business,  she  giving  part  of  her  time  to  said  business,  and  sharing 
the  profits  thereof;  that  plaintiff's  right  to  said  property,  if  any  existed,  was 
a  secret  and  private  understanding  between  herself  and  husband,  and  known 
to  but  a  part  of  the  creditors;  that  the  plaintiff  permitted  Martin  Olson  to 
purchase  goods  of  certain  named  creditors  in  her  name  and  upon  her  credit, 
and  put  said  goods  in  the  Olson  bankrupt  store  as  a  part  of  said  stock;  that 
said  business  was  conducted  in  the  name  of  M.  Olson,  the  name  of  the  plain- 
tiff and  her  husband,  in  order  to  cheat  and  defraud  their  creditors,  and  that 
the  plaintiff  consented  to  the  use  of  her  interest  in  said  stock  for  this  purpose 
and  in  this  way;  that  all  of  the  debts  upon  which  said  attachments  are  based 
are  debts  of  said  firm  of  M.  Olson;  that  said  goods  were  purchased  for  said 
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firm,  received  by  the  said  firm,  and  only  partially  disposed  of  by  said  firm, 
and  that  plaintiff ^s  interest  therein  became  and  was  liable  to  the  payment  of 
said  debts;  that  in  each  case  credit  was  extended  to  said  M.  Olson  or  Mrs.  M. 
Olson  in  view  of  the  fact  that  said  stock  was  owned  by  one  or  both  of  them. 
The  defendant  did  not  ple^id  that  the  plaintiff  and  her  husband  were  partners, 
or  should  be  treated  as  such  because  of  the  manner  in  which  they  did  busi- 
ness, or  that  they,  or  either  of  them,  intended  or  did  perpetrate  any  fraud 
on  their  creditors,  unless  it  can  be  inferred  from  what  has  been  stated.  Un- 
der the  issues,  as  we  understand  tliem,  it  was  incumbent  on  the  plaintiff  to 
establish  that  the  goods  belonged  to  her.  She  introduced  evidence  which 
tended  to  support  her  claim.  It  was  then  incumbent  on  the  defendant  to  sus- 
tain the  issue  on  his  part,  which  we  understand  to  be  that,  because  of  the 
manner  the  plaintiff  permitted  the  business  to  be  done,  and  because  of  the 
manner  it  was  done,  the  plaintiff  was  estopped  from  claiming  goods,  although 
they  in  fact  belonged  to  her,  or,  if  such  was  not  the  issue,  then  the  manner 
in  which  the  business  was  conducted  constituted  such  a  fraud  as  would  en- 
title the  creditors  of  Martin  Olson  to  seize  the  plaintiff's  goods  and  have  the 
proceeds  applied  to  the  payment  of  the  debts  of  Martin  Olson. 

Such  being  the  issues,  the  plaintiff  introduced  Martin  Olson  as  a  witness, 
and  the  only  material  thing  testified  to  by  him  which  tended  to  sustain  the 
issue  on  the  part  of  the  plaintiff  was  as  follows:  "I  have  not,  since  I  went  to 
Nebraska  to  do  business,  had  any  interest  in  the  stock  of  goods  here  in  Car- 
roll. "  Upon  cross-examination  of  this  witness  the  defendant  was  permitted  to 
identify  certain  property  statements  furnished  the  creditors  from  whom  goods 
were  purchased.  The  statements  were  signed  by  M.  Olson ;  that  is  to  say,  they 
were  furnished  the  creditors  by  Martin  Olson,  and  signed  by  him.  The  prop- 
erty statements  were  introduced  in  evidence  by  the  defendants.  All  of  this 
evidence  was  objected  to  by  the  plaintiff,  and  we  think  it  was  clearly  inadmis- 
sible, because  it  had  no  tendency  to  sustain,  nor  was  it  applicable  to,  any  issue 
in  the  case.  The  evidence  may  have  tended  to  show  that  Martin  Olson  falsely 
and  fraudulently  misrepresented  the  amount  of  his  property,  and  his  ability 
to  pay  at  the  time  he  purchased  the  goods,  but  there  was  no  such  issue  as 
this.  There  is  no  evidence  tending  to  sliow  that  the  plaintiff  had  any  knowl- 
edge of  said  statements,  or  that  thecreditora  supposed  they  were  made  by  her, 
or  that  they  were  selling  her  goods;  and  besides  this  there  was  no  such  issue. 
But  if  there  was,  the  statements  had  no  tendency  to  establish  it.  Complaint 
is  made  of  the  instruction,  but  we  deem  it  unnecessary  to  consider  it,  for 
the  reason  that  we  think  it  will  be  obvious  to  counsel  for  the  defendant.  The 
answer  should  be  amended,  and  clear-cut  and  well-defined  issues  presented 
before  this  case  is  retried. 

It  perhaps  is  proper  to  say  that  counsel  for  the  appellee  seem  to  think  because 
they  set  up  and  pleaded  the  property  statements  therefore  they  were  admis- 
sible in  evidence.  But  this  is  a  mistake.  Ultimate  facts  alone  should  be 
pleaded,  and  not  the  evidence  which  tends  to  prove  such  facts.    Beversed. 
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Iowa  Falls  &  S.  C.  R.  Co.  v.  Beck. 

Same  v.  Field,  Adm'r,  etc. 

Same  v,  Wentworth  and  others. 

Same  v,  Nichols  and  others. 

Same  t?.  Nichols. 

Same  v.  Stone. 

Filed  December  9,  1885. 

FoBLio  Lands— Bailro AD  Grant — Iowa  Falls  <&  Sioux  City  Railroad  Company. 

Act  of  congress  of  May  15,  1856,  and  of  Iowa  general  assembly  of  July  15,  1856, 
construed,  and  rights  of  Iowa  Falls  &  Sioux  City  Railroad  Company,  as  successor 
in  interest  of  the  Dubuque  &  Pacific  Railroad  Company  in  lands  in  controversy, 
determined. 

Appeals  from  Woodbury  district  court. 

These  causes  involve  substantially  the  same  questions,  and  they  were  tried 
and  submitted  in  this  court  upon  one  set  of  abstracts  and  arguments,  and 
they  were  argued  orally  as  one  case.  The  plaintiff  and  the  several  defend- 
ants present  conflicting  claims  to  certain  lands  in  AYoodbury  county.  The 
actions  are  in  equity,  and  upon  a  final  hearing  in  the  district  court  a  decree 
was  entered  dismissing  the  plaintiff's  petitions,  and  adjudging  the  title  to 
the  lands  to  be  in  the  defendants,  as  prayed  in  their  respective  counter-claims. 
The  plaintiff  appeals. 

Joy,  Wright  <&  Hudson,  for  appellant,  Iowa  Falls  &  S.  C.  R.  Co.  C.  R. 
Marks  and  Geo,  W.  Wakefield,  for  appellees,  John  Beck  and  others. 

RoTHROCK,  J.  The  plaintiff  claims  to  be  the  owner  of  the  real  estate  in 
controversy  under  the  grant  of  lands  made  by  act  of  congress  approved  May 
15,  1856,  and  the  act  of  the  general  assembly  of  the  state  of  Iowa,  approved 
July  15,  1856,  accepting  said  grant  and  providing  for  carrying  into  execution 
the  trust  conferred  upon  the  state  of  Iowa  by  said  grant  of  lands  by  congress. 
It  is  claimed  by  the  plaintiff  that  it  is  the  successor  in  interest  of  the  Dubuque 
&  Pacific  Railroad  Company,  the  original  corporation  which  was  designated 
by  said  act  of  the  general  assembly  as  one  of  the  beneficiaries  under  said  con- 
gressional grant.  That  part  of  the  record  which  shows  the  transfer  of  the 
rights  of  the  Dubuque  &  Pacific  Railroad  Company  and  the  acts  of  the  gen- 
eral assembly  of  Iowa  approving  the  same,  and  the  changes  made  in  the  dif- 
ferent railroad  organizations  connected  with  the  building  of  the  road,  need 
not  be  considered,  as  no  question  is  made  thereon,  and  the  plaintiff  will  be 
regarded  in  this  opinion  as  the  legal  successor  in  interest  of  the  Dubuque  & 
Pacific  Railroad  Company. 

That  part  of  the  act  of  congress,  approved  May  15,  1856,  which  is  material 
to  be  considered  in  determining  the  questions  involved,  granted  to  the  state 
of  Iowa,  for  the  purpose  of  constructing  four  railroads  across  the  state  from 
east  to  west,  every  alternate  section  of  land  designated  by  odd  numbers  for 
six  sections  in  width  on  each  side  of  each  of  said  roads.  The  act  provided 
that  "in  case  it  shall  appear  that  the  United  States  have,  when  the  lines  or 
routes  of  said  roads  are  definitely  fixed,  sold  any  sections,  or  any  parts  thereof, 
granted  as  aforesaid,  or  that  the  right  of  pre-emption  has  attached  to  the 
same,  then  it  shall  be  lawful  for  any  agent  or  agents,  to  be  appointed  by  the 
governor  of  said  state,  to  select,  subject  to  the  approval  of  the  secretary  of 
the  interior,  from  the  lands  of  the  United  States,  nearest  to  the  tiers  of  sec- 
tions above  specified,  so  much  land  in  alternate  sections,  or  parts  of  sections, 
as  shall  be  equal  to  such  lands  as  the  United  States  have  sold  or  otherwise 
appropriated,  or  to  which  the  rights  of  pre-emption  have  attached,  as  afore- 
said, which  lands  (others  selected  in  lieu  of  those  sold  and,  [to]  which  pre-emp- 


Digitized  by 


Google 


Iowa.]  IOWA  FALLS  <fe   S.  C.  B.  CO.  V.  BECK.  687 

tion  rights  have  attached  as  aforesaid,  together  with  the  sections,  and  parts 
of  sections,  designated  by  odd  numbers  as  aforesaid,  and  appropriated  as  s^ore- 
said)  shall  be  held  by  the  state  of  Iowa  for  the  use  and  purpose  aforesaid:  pro- 
vided, that  the  land  to  be  so  located  shall  in  no  case  be  further  than  fifteen 
miles  from  the  lines  of  said  roads,  and  selected  for  and  on  account  of  each  of 
said  roads. "  It  is  provided  in  another  section  of  said  act  of  congress  "  that 
the  said  lands  hereby  granted  to  the  said  state  shall  be  subject  to  the  disposal 
of  the  legislature  thereof  for  the  purposes  aforesaid,  and  no  other.    *    *    *" 

In  pursuance  of  this  grant  the  general  assembly  of  Iowa,  in  extra  session 
in  July,  1856,  by  an  act  approved  on  the  fourteenth  of  that  month,  accepted 
the  grant  and  disposed  of  said  lands  to  four  railroad  corporations.  By  the 
fifth  section  of  the  act  all  of  the  lands  granted  by  congress  to  aid  in  building 
a  railroad  from  the  city  of  Dubuque  to  a  point  on  the  Missouri  river,  at  or 
near  Sioux  City,  were  granted,  disposed  of,  and  confirmed  to  the  Dubuque  & 
Pacific  Railroad  Company,  of  which,  as  has  been  said,  the  plaintiff  herein  is 
successor.  That  act  further  provided  as  follows:  '*Sec.  6.  The  lines  and 
routes  of  the  several  roads  above  described  shall  be  definitely  fixed  and  located 
on  or  before  the  first  day  of  April  next  after  the  passage  of  this  act,  and 
maps  or  plats  showing  such  lines  or  routes  shall  be  filed  in  the  office  of  the 
governor  of  the  state  of  Iowa  and  also  in  the  office  of  the  secretary  of  the 
state  of  Iowa.  It  shall  be  the  duty  of  the  governor,  after  affixing  his  official 
signature,  to  file  such  map  in  the  department  having  the  control  of  the  pub- 
lic lands  in  Washington,  such  location  being  considered  final  only  so  far  as 
to  ^x  the  limits  and  boundary  in  which  said  lands  may  be  selected;  and  if  it 
shall  appear  that  the  lands  that  have  been  donated  by  the  act  of  congress 
aforesaid,  for  the  construction  of  the  several  lines  above  indicated,  cannot  be 
obtained  within  the  limits  and  along  any  part  of  the  lines  aforesaid,  the  gov- 
ernor shall  from  time  to  time  appoint  agents  to  make  such  selections  as  may 
be  authorized  or  granted  by  congress  for  the  lines  aforesaid;  but  the  compen- 
sation of  such  agent3,  and  the  costs,  expenses,  and  charges  attendant  upon  and 
occasioned  by  making  such  selections,  shall  be  fixed,  regulated,  paid,  and 
borne  by  each  of  said  railroad  companies,  respectively,  upon  and  for  its  own 
line." 

The  Dubuque  &  Pacific  Railroad  Company  located  their  line  of  railroad 
over  and  past  all  of  the  land  in  controversy  on  the  fifth  day  of  July,  1856. 
When  it  is  said  the  line  was  there  located,  it  is  meant  that  a  corps  of  engi- 
neers ran  a  line  and  set  stakes  in  the  ground  at  certain  distances  from  eacli 
other.  This  was  done  before  the  enactment  of  the  law  by  which  the  state  of 
Iowa  accepted  the  grant  and  disposed  of  it  to  that  company.  The  whole  line 
was  surveyed  and  staked  off  prior  to  August  31,  1856.  The  map  was  certi- 
fied by  the  officers  of  the  company  September  26,  1856,  and  filed  in  the  office 
of  the  governor  of  the  state  of  Iowa  on  the  second  day  of  October,  1856.  The 
governor  signed  and  certified  the  map  on  the  same  day,  and  filed  it  in  the 
general  land-office  October  13,  1856,  with  the  proper  certificates  thereon. 
This  was  the  information  and  data  from  which  the  officers  of  the  federal  laud 
department  were  enabled  to  proceed  to  an  intelligent  and  accurate  adjust- 
ment of  the  grant.  The  line  thus  fixed  remained  as  the  established  line,  and 
the  railroad  was  afterwards  constructed  thereon. 

The  lands  in  controversy  in  all  of  these  actions,  except  that  in  which 
Thomas  J.  Stone  is  defendant,  are  parts  of  odd  sections  within  six  miles  of 
the  line  of  road.  The  road  actually  runs  through  some  three  or  four  of  these 
tracts.  In  all  of  these  cases  pre-emptions  were  filed  by  different  parties  upon 
the  lands  in  controversy  in  the  month  of  July,  1856,  and  in  those  against 
French  and  Went  worth  the  defendants  claim  directly  through  patents  since 
issued,  and  which  patents  are  btised  upon  the  original  pre-emption  filings. 
In  the  other  cases  the  pre-emptions  were  perfected  by  final  proof  and  entry, 
but  the  entries  were  afterwards  canceled.     All  of  the  lands  have  been  pat- 
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ented  by  the  United  States  to  the  defendants  or  to  their  grantors.  It  was  the 
policy  of  the  general  land-office  to  authorize  pre-emptions  up  to  October  13, 
1856,  and  these  entries  were  nearly  all  under  the  direct  authority  of  the  officers 
of  the  government  who  were  charged  with  the  duty  of  selling  its  lands,  and 
adjusting  the  grants.  Afterwards  there  was  a  change  of  policy,  and  under 
an  opinion  of  the  attorney  general  of  the  United  States  the  pre-emptions  made 
after  the  survey  of  the  line  were  canceled.  Some  of  the  pre-emptors  of  these 
lands  afterwards,  upon  application,  procured  the  cancellations  to  be  set  aside. 
Soon  after  the  passage  of  the  act  of  congress  an  agent  was  appointed  by  the 
state  to  aid  in  the  adjustment  of  the  grant.  •Lists  were  made  of  lands  within 
the  six-mile  limits,  which  lists  designated  the  acreage  of  all  the  tracts;  acreage 
of  that  sold  or  appropriated;  acreage  of  that  suspended  for  various  causes; 
acreage  of  vacant  lands  passing  under  the  grant;  and  acreage  of  interferences 
of  a  special  character.  These  were  what  were  called  preliminary  lists,  and 
included  all  of  the  lands  within  the  limits  of  the  grant.  From  these  lists  the 
officers  of  the  general  land-office  made  up  what  were  called  approved  lists, 
vrhich  designated  the  lands  that  passed  to  the  state  under  the  grant;  and  al- 
though the  agents  of  the  railroad  company  succeeded  in  procuring  the  can- 
cellation of  some  of  the  entries,  none  of  the  lands  in  suit  were  ever  put  in  the 
approved  lists. 

In  April,  1863,  the  grant  was  adjusted  and  fully  satisfied,  as  it  was  sup- 
posed. In  this  adjustment  the  lands  in  suit  were  not  held  to  have  passed 
under  the  grant;  at  hnist  other  lands  were  taken  in  lieu  thereof  and  as  in- 
demnity for  them.  The  plaintiff,  at  no  time  after  that  up  to  the  time  of 
commencing  these  actions,  made  any  specific  claim  to  these  lands,  and  they 
were  not  then,  and  have  never  since  been,  certified  to  the  state  as  having 
passed  under  the  grant.  If  the  adjustment  made  in  April,  1863,  had  remained 
intact,  no  claim  would  have  at  any  time  been  made  by  plaintiff  for  the  land 
in  suit,  because  the  aJjustment  gave  to  the  plaintiff  the  full  amount  of  land 
granted  by  congress.  This  adjustment  was  made  upon  the  theory  that  the 
grant  previously  marie  by  congress  to  improve  the  Des  Moines  river  did  not 
include  any  lands  north  of  the  Raccoon  fork  of  that  stream.  Afterwards, 
and  in  December,  1866,  it  wjis  determined  by  the  supreme  court  of  the  United 
Slates  that  the  Des  Moines  river  grant  extended  to  the  northern  boundary 
of  the  state  of  Iowa.  \V  tlcutt  v.  Dps  Moinea  Co.,  5  WjUI.  681.  Bj  this 
decision  more  than  70,000  acres  which  were  included  in  the  adjustment  of 
1863  were  awarded  to  the  Des  Moines  River  Company.  The  plaintiflF,  or 
those  under  whom  it  claims,  then  sought  to  return  to  an  investigation  of 
their  rights,  and  to  obtain  other  lands  certified  as  part  of  the  grant.  Several 
years  afterwards  the  railroad  was  built  past  and  through  the  lands  in  contro- 
versy. The  j)laintiff  then  made  no  claim  to  these  lands,  but  recognized  the 
rights  of  some  two  or  three  of  the  defendants  by  causing  a  sheriff's  jury  to 
be  selected  to  condemn  the  right  of  way  for  the  railroad  over  the  lands,  wliich 
condemnatio!!  was  made,  and  the  damages  awarded  were  paid  by  the  plaintiff 
to  the  defendants.  These  condemnatil>n  proceedings  were  had  in  March* 
1869,  and  altliough  subsequent  lists  of  lands  were  made  by  agents  of  the 
plaintiff,  and  presented  for  certification,  n(me  of  the  lands  involved  in  any 
of  these  suits  were  embraced  therein.  Most  of  these  lands  were  improved 
farms  when  the  railroad  was  built,  with  dwellings  and  other  buildings  in 
plain  view  of  the  road. 

After  the  adjustment  of  186),  and  as  late  as  1866,  the  lands  not  included 
in  the  adjustment  were  ag.iin  thrown  open  to  hoirestend  entry,  and  some 
two  or  three  of  the  defendants  procured  title  under  the  homestead  laws;  and 
although  the  evidence  shows  that  the  plaintiff  and  its  predecessors  in  right 
hatl  active,  vigilant,  and  erticient  agents  who  were  familiar  with  every  act 
done  in  administering  and  settling  the  grant,  from  the  time  of  its  incep- 
tion down  to  the  commencement  of  these  suits,  the  title  to  all  of  these  lands 
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was  allowed  to  pass  to  the  defendants,  without  objection  or  protest,  so  far  as 
the  public  records  show.  It  is  insisted  that  the  plaintiff,  by  its  acts,  is  es- 
topped from  now  asserting  any  claim  to  these  lands.  Whether  the  point  is 
well  taken  or  not,  we  need  not  determine.  We  may  say,  however,  that  if 
the  plaintiff's  acts  do  not  amount  to  a  technical  estoppel,  as  defined  in  the 
law,  they  present  in  these  actions  what  the  law  denominates  as  stale  demands. 
But  we  think  these  cases  may  be  disposed  of  upon  another,  and,  as  it  appears 
to  us,  very  satisfactory,  ground.  As  has  been  stated,  all  of  these  lands 
within  the  limit  of  six  miles  were  pre-empted  in  July,  1856.  The  map  of  the 
road  was  not  prepared  and  filed  for  some  time  after  that.  The  plain  tiff  claims 
that  the  title  to  the  land  passed  to  its  predecessor  or  grantor  when  the  line 
of  road  was  surveyed  and  tlie  stakes  driven  in  the  ground  along  the  line.  We 
think  this  position  is  not  well  taken,  and  that  the  title  did  not  pass  until  the 
maps  were  hied  in  the  general  land-office,  so  that  the  officers  of  the  govern- 
ment could  intelligently  and  properly  determine  what  land,  as  designated  by 
section,  township,  and  range,  passed  under  the  grant.  The  act  of  congress 
granted  the  land  to  the  state,  and  the  .state  accepted  it  and  disposed  of  it  to 
the  plaintiff's  grantor.  By  the  act  of  acceptance  the  railroad  company  was 
required  to  make  the  maps  designating  the  line,  and  no  other  way  was  pro- 
vided to  ascertain  the  lands  than  by  the  map  of  the  line  of  road.  Appellant 
cites  us  to  many  cases  which  announce  the  doctrine  that  these  grants  were 
grants  in  prcesenti,  and  that  the  right  to  the  land  was  perfect  upon  the  perma- 
nent location  of  the  road  upon  the  face  of  the  eai-th.  But  many  of  the  same 
cases  include  the  filing  of  the  maps  as  an  act  necessary  to  complete  the  per- 
manent location.  Chicago,  R,  I,  &  P.  R,  Co.  v.  Grinnell,  51  Iowa,  477;  S. 
C.  1  N.  W.  Rep.  712;  Cedar  Rapids  <&  M.R.R.  Co,  v.  Herring,  110  U.  S.  27; 
S.  C.  3  Sup.  Ct.  Rep.  485. 

We  cannot  adopt  the  views  of  the  plaintiff  that  the  right  to  these  lands  be- 
came fixed  and  absolute  by  the  driving  of  stakes  in  the  month  of  July,  and 
that  the  seeker  of  a  home  upon  wild  lands  was  bound  to  trace  a  line  of  stakes 
in  the  grass,  and  determine  at  his  peril  that  he  was  not  trespassing  upon  land 
that  had  been  selected  under  a  railroad  grant.  The  act  of  the  general  as- 
sembly of  Iowa  plainly  prescribes  the  steps  necessary  to  be  taken  by  the  rail- 
road companies  to  entitle  them  to  the  benefit  of  the  grant,  and  these  acts  re- 
quire more  than  the  mere  survey  of  a  line  and  driving  stakes  in  the  ground. 
This  was  the  construction  which  was  put  upon  the  law  by  the  commissioner 
of  the  general  land-office  at  the  time.  Pre-emptions  were  allowed  to  be  made 
up  to  the  date  of  the  filing  of  the  map.  The  lands  did  not  pass  by  the  grant 
because  "the  right  of  pre-emption  had  attached  to  the  same  before  the  line  of 
the  road  was  definitely  fixed.  It  is  true  tliat  these  pre-emptions  were  after- 
wards canceled  by  the  procurement  of  the  railroad  company,  upon  the  alleged 
ground  that  they  were  in  conflict  with  the  railroad  grant.  We  have  seen 
that  there  was  no  conflict,  and  that,  so  far  as  the  rights  of  the  railroad  com- 
pany were  involved,  they  were  valid  pre-emptions.  Some  claim  is  made  that 
the  entries  were  fraudulent.  There  might,  possibly,  be- merit  in  the  claim  if 
the  cancellations  had  been  made  upon  this  ground.  But  we  repeat  they  were 
held  invalid,  upon  the  sole  ground  that  they  were  in  conflict  with  the  railroad 
grant.  They  were  wrongfully  canceled,  and  the  plaintiff's  predecessor  or 
grantor  acquired  no  right  by  the  cancellation.  As  we  have  seen,  some  of  the 
entries  were  reinstated  and  the  land  patented  to  the  defendants.  In  the  others 
the  land  was  thrown  open  in  1866  for  homesteads,  and  never  having  passed 
to  the  plaintiff  under  the  grant  it  was  rightfully  patented  to  the  defendants 
under  the  homestead  law. 

2.  The  land  patented  to  the  defendant  Thomas  J.  Stone  is  not  within  the 
limit  of  six  miles.  It  is  between  the  six  and  fifteen  mile  limit,  and  if  plain- 
tiff ever  had  any  claim  thereto  it  was  what  is  called  indemnity  or  lieu  lands, 
to  be  selected  by  the  railroad  company  to  indemnify  it  for  such  of  the  lands 
v.25N.w.,no.7 — 44 
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in  the  odd  sections  within  the  six-mile  limits  as  had  been  disposed  of  or  to 
which  pre-emption  rights  had  attached.  It  is  enough  to  say,  with  reference 
to  this  land,  that  it  has  never  been  claimed  or  selected  by  the  plaintiff  as  in- 
demnity land.  That  a  selection  of  the  indemnity  land  claimed  is  necessary  is 
no  longer  an  open  question.  Ryan  v.  Railroad  Co.,  99  U.  S.  382;  Qrinnell 
V.  Railroad  Co,,  103  U.  S.  742;  Cedar  Rapids  cfe  M.  R.  R.  Co.  v.  fferritig, 
110  U.  S.  27;  S.  C.  3  Sup.  a.  Rep.  485. 

In  Stone's  Case  a  pre-emption  was  filed  on  the  land  March  1, 1856,  and  re- 
mained uncanceled  on  the  books  of  the  land-office  October  13,  1856.  It  is 
probable  that  this  was  the  reason  that  the  land  was  never  claimed  as  indem- 
nity, and  that  with  other  unclaimed  lands  was  put  upon  the  market  in  1866 
and  sold  to  Stone. 

In  our  opinion  the  decree  of  the  district  court  is  correct,  and  it  is  therefore 
affirmed. 


HuTOHiNsoN  V.  Wells  and  others. 
Filed  December  9, 1885. 

1.  Appeal— Stipulation  as  to  Evidenob. 

The  parties  to  on  equitable  action  have  the  right  to  prepare  and  have  their  case 
tried  in  the  supreme  court  on  errors  duly  assigned,  and  to  effectuate  this  purpode 
have  the  right  to  stipulate  or  agree  upon  the  evidence  introduced  and  considered 
by  the  circuit  court  as  provided  in  Code,  ?  3170. 

2.  Mobtgage — Several  Tracts  of  Land — Lien — Foreclosure — Priority. 

Rights  of  respective  mortgagees  considered,  and  lien  of  mortgage  hdd  enforceable 
on  two  tracts  of  land  pro  raUi  in  proportion  to  the  value  of  each. 

Appeal  from  Delaware  circuit  court. 

E.  N.  Carr,  for  appellant,  Henry  Hutchinson.  Blair  <&  Norris,  for  ap- 
pellee, Wait  Weils  and  others. 

Seeyers,  J.  1.  This  action  was  commenced  and  tried  in  the  circuit  court  as 
an  action  in  equity.  The  decree  was  rendered  on  June  25,  1884,  to  which  the 
plaintiff  at  the  time  excepted.  This  appears  of  record,  but  no  bill  of  exceptions 
was  ever  signed,  and  the  trial  judge  has  not  certified  the  evidence  up  to  this 
court  as  provided  in  section  2742  of  McClain^s  Code.  In  April,  1885,  the  par- 
ties stipulated  that  "the  abstract  contains  all  the  evidence  offered,  introduced, 
or  received  on  the  trial  of  said  cause,  *  *  *  and  this  cause  shall  be  tried  in 
the  supreme  court  on  errors  duly  assigned,  and  shiill  not  be  tried  in  said  court 
de  novo.  And  this  agreement  is  made  only  for  the  purpose  of  obtaining  such 
trial  on  errors  assigned."  Counsel  for  the  appellees  insist  that  we  look  into 
the  evidence  for  the  purpose  of  determining  the  uucontro verted  facts,  for  the 
reason  that  the  trial  judge  alone,  under  the  statute,  can  certify  the  evidence  in 
an  equity  cause  up  to  this  court.  For  the  purposes  of  this  case  this  may  be 
conceded,  where  a  trial  anew  is  sought  and  insisted  on  in  this  court;  but 
we  think  the  parties  had  the  right  to  prepare  and  have  this  case  tried  in  this 
court  on  errors  duly  assigned,  and  to  eifectuate  this  purpose  they  had  the 
right  to  stipulate  or  agree  upon  the  evidence  introduced  and  considered  by 
the  circuit  court,  as  provided  in  section  3170  of  the  Code.  This  having  been 
done  we  have  the  right,  and  it  is  our  duty,  to  look  into  the  evidence  argued 
upon  and  contained  in  the  record,  at  least  for  the  purpose  of  ascertaining  tlie 
conceded  or  uncontroverted  facts. 

2.  The  undisputed  facts  we  understand  to  be  that  in  1868  one  Lawrence 
executed  a  mortgage  on  160  acres  of  land  to  secure  the  payment  of  seven 
promissory  notes  due  in  1868, 1870,  1871,  1872, 1873,  1874,  and  1875.  We  are 
not  advised  whether  or  not  the  first  three  notes  have  been  paid.  Neither 
party,  however,  claims  any  relief  based  on  the  ownership  or  non-payment  of 
said  notes.  The  defendant  Wells  is  the  owner  of  the  notes  due  in  1872  and 
1873.    He  commenced  an  action  on  these  notes  and  to  foreclose  the  mortgage, 
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but  the  record  before  us  does  not  show  that  such  action  has  been  determined, 
and  we  deem  it  sufficient  to  say  that  the  adjudication  made  in  this  case  can- 
not in  any  manner  affect  Wells'  rights  in  said  action. 

Lawrence  sold  and  conveyed  the  mortgaged  premises,  subject  to  the  mort- 
gage, to  one  Colton,  who  afterwards  conveyed  to  Wells.     The  note  due  in 

1874  became  the  property  of  George  Snell,  administrator,  and  the  one  due  in 

1875  became  the  property  of  W.  W.  Merritt,  administrator.  Both  of  these 
notes  were  placed  in  the  hands  of  Bronson  &  Leroy,  attorneys  at  law,  for 
collection.  Actions  were  brought  thereon  and  to  foreclose  the  mortgage. 
J:?eparate  judgments  on  the  notes  and  foreclosures  of  the  mortgage  were  ob- 
tained; but,  as  neither  plaintiff  was  made  a  party  in  the  other  action,  the 
right  of  redemption  in  equity  was  not  cut  off  by  the  decree  in  either  case. 
Executions  were  issued  on  both  decrees  of  foreclosure,  and  the  mortgaged 
property  offered  for  sale  under  both  executions  on  the  same  day.  Bronson 
&  Leroy,  as  attorneys  for  the  plaintiffs  in  execution,  directed  the  sheriff  to 
sell  60  acres  of  the  mortgaged  premises  under  the  Snell  foreclosure,  and  the 
remaining  100  acres  under  the  Merritt  foreclosure.  The  plaintiff  purchased 
the  100  acres,  and  in  due  time  the  sheriff  conveyed  the  same  to  him.  Bronson 
&  Leroy  bid  off  the  60  acres  in  the  name  of  one  Dobbins,  who  failed  to  com- 
ply with  the  terms  of  the  sale,  and  finally  the  execution  was  returned  un- 
satisfied. The  defendant  Wells  is  the  owner  of  the  Snell  judgment,  and  has 
caused  an  execution  to  be  issued  thereon,  and  thereunder  was  proceeding  to 
sell  the  100  acres  which  the  plaintiff  had  purchased  under  the  Merritt  fore- 
closure. Thereupon  this  action  was  commenced,  the  object  of  which  is  to 
enjoin  the  proceedings  under  the  execution  and  compel  Wells  to  first  sell  the 
60  acres  of  land,  or  that  the  plaintiff  be  permitted  to  redeem  by  paying  the 
amount  due  on  the  Snell  judgment.  The  defendant  Wells,  in  pleadings  filed 
by  him,  asked  to  redeem  from  the  sale  to  the  plaintiff  and  offered  to  pay  the 
amount  of  the  Merritt  judgment,  with  interest  and  costs.  The  court  granted 
the  relief  asked  by  Wells;  that  is,  he  was  permitted  to  redeem  from  the  plain- 
tiff by  paying  the  amount  bid  by  the  latter  at  the  sheriff's  sale,  with  10  per 
cent,  interest  from  that  time:  and  if  he  failed  to  make  such  redemption  in  60 
days,  proceedings  under  the  Wells  or  Snell  judgment  were  enjoined  as  to  the 
100  acres  until  the  60  acres  were  first  sold. 

3.  The  appellees  insist  that  Bronson  &  Leroy  had  no  authority  to  direct 
that  the  land  should  be  sold  as  above  stated,  and  had  no  authority  to  bid  off 
the  land  in  the  name  of  Dobbins,  and  we  think  the  circuit  court,  under  the 
evidence,  could  well  so  find,  and  that  we  are  bound  thereby.  The  appellant 
claims  that  the  defendants  had  full  knowledge  of  the  arrangement  made  by 
Bronson  &  Leroy,  and  that  the  plaintiff  purchased  tlie  100  acres  under  the 
belief  that  the  lien  under  the  Snell  judgment  had  been  satisfied  and  discharged ; 
but  {US  the  arrangement  was  made  without  authority,  and  has  never  been  in 
any  way  ratified  or  adopted,  it  cannot  prejudicially  affect  them. 

4.  ItVill  be  observed  that  both  the  Snell  and  Merritt  liens  were  on  the 
whole  160  acres,  and  that  the  former  was  the  senior  lien  and  Jt  remains  wholly 
unsatisfied,  and  the  defendant  Wells,  as  owner,  has  the  right  to  sell  the  whole 
tract  of  land  in  satisfaction  of  the  lien;  but  he  has  no  right  to  have  his  lien 
satisfied  by  the  sale  of  the  100  acres  owned  by  the  plaintiff,  nor  has  the  latter 
the  right  to  compel  Wells  to  resort  to  the  60  acres  owned  by  him,  and  by  the 
sale  thereof  charge  the  lien  on  that  tract  alone.  The  plaintiff  has  no  lien  on 
the  60  acres,  or  interest  therein.  When  he  became  the  purchaser  under  the 
Merritt  foreclosure  the  lien  was  discharged;  but  the  plaintiff,  as  a  purchaser, 
has  a  right  to  redeem  the  100  acres  from  the  lien  of  the  prior  mortgage. 
Merritt  was  not  made  a  defendant  to  the  foreclosure  of  the  Snell  mortgage, 
and  by  his  purchase  the  plaintiff  obtained  all  the  rights  of  Merritt;  but  he 
cannot  invoke  the  principle,  where  a  person  has  a  lien  on  two  funds,  and 
another  person  has  a  lien  on  only  one  of  them,  that  the  former  can  be  corn- 
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pelled  to  first  exhaust  the  fund  on  which  he  has  the  sole  lien  before  he  can 
resort  to  that  on  which  there  are  two  liens;  for  the  reason  there  was  but  a 
single  fund  or  tract  of  land  upon  which  the  mortgage  under  which  Wells 
claims  became  a  lien,  and  by  no  act  of  his,  or  those  under  whom  he  claims, 
has  such  lien  been  in  any  respect  changed.  It  is  obvious  that  the  plaintiff 
cannot,  by  any  act  of  his,  impair  the  rights  of  Wells  to  the  latter's  prejudice; 
and  as  Wells  is  now  the  owner  of  the  60  acres,  it  would  be  clearly  prejudicial 
to  him  if  he  is  compelled  to  look  alone  to  that  tract  of  land  for  the  satisfac- 
tion of  his  lien.  The  plaintiff  insists  that  as  he  has  the  right  to  redeem,  he 
has  the  right  to  have  the  Wells  lien  assigned  to  him,  and  that  as  the  mort- 
gagor has  been  released  he  cannot  be  compelled  to  redeem,  because,  when  he 
does  so,  he  is  entitled  to  the  personal  liability  of  the  mortgagor,  as  well  as  the 
lien  on  the  land,  for  the  purpose  of  satisfying  the  debt.  The  plaintiff  can 
only  redeem  the  100  acres  from  the  Wells  lien,  and  he  is  not  entitled  to  such 
assessment  because  he  does  not  own  nor  has  he  a  lien  on  the  60  acres;  and 
when  he  does  redeem  his  own  land,  he  must  pay  the  whole  mortgage  debt,  or, 
at  least,  the  amount  of  the  Wells  lien.  When  he  does  so,  it  may  be  he  would 
be  entitled  to  have  charge  of  the  60  acres  as  ;pro  rata  share  of  the  amount  paid 
Wells.  As  the  plaintiff  is  not  entitled  to  an  assignment  of  the  lien,  he  is  in 
no  respect  prejudiced  by  the  release  of  the  mortgagor. 

It  is  urged  that  Wells,  as  the  holder  of  the  prior  lien,  can  redeem  from  the 
plaintiff,  and  that  this  case  is  like  Bmith  v.  Shayy  62  Iowa,  119;  S.  C.  17  N.W. 
Rep.  444;  and  that,  under  the  authority  of  that  case,  the  decree  of  the  circuit 
court  must  be  sustained;  but  there  is  a  material  distinction  between  the  two 
cases.  In  the  cited  case  the  prior  mortgagee  had  foreclosed  his  mortgage  and 
had  become  a  purchaser  of  the  real  estate  under  the  foreclosure,  and,  as  the 
junior  mortgagee  had  not  been  made  a  party  to  the  foreclosure,  it  was  held 
that  he  had  a  right  to  redeem,  and  also  that  the  prior  mortgagee  and  purchaser 
could  redeem  or  pay  off  the  junior  lien  and  thus  become  the  owner  of  the  real 
estate  discharged  of  both  liens.  The  defendant  Wells  is  not  a  purchaser  under 
the  mortgage,  and  therefore  is  not  entitled  to  the  rights  of  such  a  purchaser. 
It  is  true,  the  whole  mortgaged  property  has  been  conveyed  to  him.  But  it 
was  conveyexi  by  Lawrence,  the  mortgagor,  to  Colton,  subject  to  the  payment 
of  the  mortgage,  and  Wells  simply  has  the  rights  of  Colton ;  that  is,  under 
the  conveyance,  in  equity,  he,  at  most,  is  the  owner  of  the  premises,  subject 
to  the  mortflfage.  As  prior  lienholder  Wells  has  the  right  to  sell  the  whole 
mortgaged  property;  but  clearly,  we  think,  the  plaintiff  can  protect  himself 
by  the  payment  of  so  much  of  the  debt  as  in  equity  he  should  pay. 

As  we  have  seen,  the  defendant  Wells  did  not  have  the  right  to  sell  the  100 
acres  for  the  purpose  of  satisfying  his  lien.  The  court  therefore  erred  in  not 
granting  such  relief  to  the  plaintiff  by  enjoining  the  sale  on  the  execution. 
And  it  follows  from  what  we  have  said  that  the  court  erred  in  permitting 
Wells  to  redeem  from  the  plaintiff,  for  the  reason  that  the  full  measure  of  the 
relief  to  which  he  is  entitled  is  the  sale  of  the  whole  of  the  mortgaged  premises. 
As  this  case  has  been  tried  in  this  court  as  an  action  at  law,  no  final  decree 
can  be  entered  iii  this  court,  and  here  we  might  stop;  but  as  we  see  no  reason 
why  this  controversy  cannot  be  adjudicated  in  this  proceeding  we  venture  to 
suggest,  without  being  bound  absolutely  thereby,  that  under  the  peculiar 
facts  of  this  case  equity  demands  that  the  Wells  lien  should  be  charged  on 
both  the  160-acre  tracts  of  land  pro  rata^  in  proportion  to  the  value  of  each. 
Reversed. 
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Beems,  Adm'r,  v.  Chicago,  B.  I.  &  P.  B.  Co. 

Filed  December  10,  1886. 

1.  Master  and  Skbvani^-Killing  Brakeman— Signal  to  Stop— Finding. 

On  the  evidence  in  this  case  the  jury  were  justified  in  finding  that  if  the  signal 
given  by  the  party  injured  before  going  between  a  car  and  the  tender  to  make  a 
coupling  had  been  obeyed  by  the  engineer  he  would  not  have  been  injured. 

2.  Same— Duty  of  Fireman  or  Engineer. 

The  instruction  as  to  the  duty  of  the  fireman  or  engineer  to  avoid  injuring  a 
brakeman  in  this  case,  held  proper. 

3.  Same— Speed  of  Train— Question  for  Jury. 

Where  there  is  a  conflict  in  the  evidence  as  to  the  speed  at  which  a  train  of  cars  is 
being  backed,  whether  the  speed  was  usual  and  proper  is  a  question  for  the  jury. 

4.  Same— Damages— Expectation  of  Life. 

When  the  evidence  shows  that  a  party  killed  by  the  negligence  of  a  railroad  com- 
pany was  26  years  of  age,  and  an  active,  industrious,  and  healthy  man,  earning  at 
the  time  of  his  death  $40  or  $45  per  month,  these  facts  are  sufficient  to  authorize 
an  award  of  danmges,  and,  in  the  absence  of  the  claim  that  an  excessive  amount 
was  fixed  by  the  jury,  the  verdict  should  be  sustained. 

Appeal  from  Cass  circuit  court. 

This  is  an  action  at  law  in  which  the  plaintiff,  as  administrator  of  the  es- 
tate of  Joseph  Beems,  deceased,  seeks  to  recover  damages  of  the  defendant 
upon  the  alleged  ground  that  the  deceased,  who  was  a  brakeman  in  the  em- 
ployment of  the  defendant,  came  to  his  death  by  reason  of  the  negligence  of 
certain  employes  of  the  defendant  in  the  management  of  an  engine  while  de- 
ceased was  attempting  to  uncouple  a  car  from  the  tank  or  tender  of  the  en- 
gine. There  was  a  trial  by  jury,  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $2,500.     Defendant  appeals. 

Thos,  S.  Wright  and  R.  &.  Phelps,  for  appellant,  Chicago,  R.  I.  &  P.  R.  Co. 
A.  S.  Churchill,  for  appellee,  Irwin  W.  Beems. 

RoTHROCK,  J.  1.  It  is  conceded  that  plaintiff's  intestate  was  killed  at  Neola, 
on  the  defendant's  railroad,  by  being  run  over  by  the  wheels  of  the  tender  or 
tank  to  an  engine  while  attempting  to  uncouple  a  car  next  to  the  engine.  He 
had  been  in  the  service  of  the  defendant  as  brakeman  on  a  freight  train  for 
six  weeks,  previous  to  which  employment  he  had  been  for  several  months  act- 
ing as  a  switchman  in  the  yards  of  the  defendant  at  Atlantic.  The  train  on 
which  deceased  was  employed  arrived  at  Neola  about  5  o'clock  p.  m.  Some 
switching  of  cars  was  to  be  done,  which  was  participated  in  by  the  deceased, 
the  engineer,  and  fireman.  After  several  movements  of  cars  there  remained 
attached  to  the  engine  two  empty  box  cars,  which  were  to  be  set  back  on  the 
side  track.  To  accomplish  this  the  engine  and  two  cars  were  pulled  east  of 
the  switch  opening  into  the  side  track  until  the  hind  car  was  some  distance 
east  of  the  switch,  and  then  the  engine  and  two  cars  were  stopped.  At  this 
time  deceased  opened  the  switch,  and  went  eastward  to  the  west  end  of  the 
tender,  or,  in  other  words,  to  the  point  of  coupling  between  the  tender  and 
car  attached  to  it,  thus  bringing  himself  a  considerable  distance  east  of  the 
switch.  As  he  reached  this  point  he  stepped  between  the  tender  and  car, 
and  at  the  same  time  the  engine  and  car  were  started  westward,  and  were 
moving  westward  while  he  was  thus  between  the  tender  and  car.  At  this 
time,  also,  the  engineer  was  at  his  place  on  the  south  side  of  the  engine, 
and  the  fireman  was  standing  on  the  gangway  between  the  tender  and  en- 
gine, facing  towards  the  brakeman.  After  thus  going  between  the  tender 
and  car,  the  deceased  came  out  and  moved  along  in  a  trot  beside  the  tender, 
looking  toward  the  coupling,  and  then  went  in  again  between  the  car  and 
tender,  when  he  was  in  some  way  caught  under  the  tender,  and  his  leg  was 
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taken  off,  and  he  received  other  injuries,  of  which  he  soon  afterwards  died. 
There  was  no  effort  made  by  the  engineer  or  brakeman  to  check  the  speed  of 
the  train  until  after  the  deceased  received  his  injuries. 

The  above  statement  of  tlie  facts  attending  the  occurrence  is  taken  from 
appellant's  arguments,  excepting  that  tlie  distsince  in  fact,  as  stated  by  ap- 
pellant, which  the  cars  were  from  the  switch  when  deceased  made  the  two 
attempts  to  uncouple  the  car,  and  the  distance  of  the  point  from  the  switch 
at  which  he  received  the  injury,  are  not  given.  We  have  omitted  these  state- 
ments because  there  is  some  conflict  in  the  evidence  as  to  the  distances  named. 

The  petition  sets  forth  the  negligence  complained  of  as  follows:  "That  it 
was  the  duty  of  the  enginemen  to  obey  the  signals  given  by  the  deceased 
wlien  engaged  in  uncoupling  and  switching  cars,  and  to  move  the  train 
slowly  and  carefully  in  backing  into  a  side  track  at  Neola  to  leave  cars,  and 
deceased  was  engaged  in  uncoupling  the  cars  to  be  left;  that,  while  so  en- 
gaged, he  signaled  the  fireman  and  engineer  to  stop  the  speed  of  the  defend- 
ant's train,  which  signal  they  failed  to  obey,  and  instead  of  stopping  the 
speed,  as  directed  by  said  signal,  said  speed  was  constantly  increased,  and 
that  by  reason  of  the  neglect  to  obey  the  signal  of  deceased,  and  the  increase 
of  the  speed,  deceased  was  caught  under  the  tender  and  run  over,  which  in- 
jury resulted  in  Iiis  death.     *    *    *  » 

The  principal  question  of  fact  in  the  case  is  whether  the  deceased  signaled 
the  fireman  and  the  engineer  when  he  went  between  the  tender  and  the 
car  the  second  time.  Two  witnesses  testify  that  he  made  a  signal.  The 
fireman  testifies  that  no  signal  was  given.  The  jury  were  warranted  in 
finding  from  the  evidence  that  a  signal  was  given.  "Without  following  the 
argument  of  appellant's  counsel  upon  the  question  of  the  truthfulness  of  these 
two  witnesses,  it  is  sufficient  to  say  that  their  credibility  was  a  question  for 
the  jury,  and  it  is  not  for  this  court  to  say  that  the  Jury  were  not  warranted 
in  giving  credence  to  their  testimony.  And  we  may  further  say  that  the 
jury  were  warranted  from  the  evidence  in  finding  that  if  the  signal  had  been 
obeyed  the  deceased  would  not  have  been  run  over  and  killed.  In  otiier  words, 
we  hold  that  the  jury  were  warranted  in  finding  that  the  time  was  not  so 
brief  between  the  signal  and  the  injuiy,  and  the  distance  was  not  so  short, 
that  the  deceased  would  have  met  the  same  fate  if  his  signal  had  been  ob- 
served and  obeyed.  We  deem  this  sufficient  upon  the  question  made  by 
counsel  that  the  verdict  is  not  supported  by  the  evidence. 

2.  Conceding,  as  we  must,  that  a  signal  was  given  just  as  the  deceased 
went  between  the  tender  and  car  the  second  time,  an  Important  question  for 
the  jury  to  determine  was  whether  the  signal  indicated  to  the  brakeman  that 
the  engine  should  be  brought  to  a  stop  or  whether  the  speed  should  be  de- 
creased. The  witnesses  described  the  signal  to  the  jury  by  illustrations  with 
their  arms.  Of  course,  these  illustrations  or  movements  of  the  arms  cannot 
be  reproduced  so  that  we  can  put  ourselves  in  the  placa  of  the  jury,  and  de- 
termine what  they  indicated.  Counsel  for  appellant  complain  because  thede- 
fendiint  was  allowed  to  introduce  evidence  that  the  signal  was  a  direction  to 
stop  the  engine;  and  from  this  we  infer  that  the  evidence  was  such  as  that  the 
jury  might  find  that  the  signal  given  by  the  deceased  was  a  direction  to  stop. 
This  is  claimed  to  be  contrary  to  the  charge  of  negligence  in  the  petition. 
We  have  copied  above  that  part  of  the  petition,  and  the  language  used  is  that 
the  signal  was  to  "stop  the  speed."  Under  this  allegation  we  do  not  think 
the  evidence  was  objectionable.  To  stop  the  speed  is  not  to  reduce  or  slacken 
it.  It  means  to  cease  or  stop  the  speed  altogether.  The  instructions  in  which 
the  question  is  presented  to  the  jury,  upon  the  theory  that  the  signal  was  such 
as  required  the  engineer  to  come  to  a  full  stop,  are  not,  in  our  opinion,  ob- 
jectionable nor  erroneous .  They  are  i  n  the  same  line  of  thought  with  the  peti- 
tion. This  cause  has  once  before  been  in  this  court  upon  appeal,  and  in  dis- 
cussing the  questions  then  made  the  signal  was  treated  as  a  direction  to  de- 
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crease  the  speed;  but  the  question  as  to  a  variance  in  the  evidence  from  the 
allegations  of  the  petition  was  not  then  presented  nor  considered.  See  58 
Iowa,  150,  and  12  I^^.  W.  Rep.  222. 

3.  The  court,  among  other  charges  to  the  jury,  instructed  as  follows:  "  (8) 
If  the  decedent  went  in  between  the  cars  the  second  time  without  giving  any 
signal  to  those  upon  the  engine,  one  of  two  things  must  necessarily  be  true: 
either  that  the  train  was  then  being  moved  at  the  proper  rate  of  speed  and 
without  negligence,  or  else  that  the  decedent  was  himself  negligent  in  step- 
ping in  without  first  giving  the  necessary  order  or  signal  to  correct  its  move- 
ment; and,  in  either  event,  the  plaintiff  cannot  recover  unless  it  should  be 
under  a  state  of  facts  such  as  is  spoken  of  in  the  next  paragraph  of  this  charge, 
being  the  paragraph  numbered  nine.  (9)  One  exception  to  the  rule  stated 
in  the  last  paragraph  is  this :  If  the  fireman  from  his  place  on  the  engine  saw 
the  decedent  go  in  between  the  cars  the  second  time,  and  knew  that  the  speed 
of  the  train  and  all  other  circumstances  were  such  as  to  indicate  a  strong 
probability  that  he  would  get  hurt,  it  would  be  the  duty  of  the  fireman  to  do 
whatever  he  could,  with  ordinary  promptness,  to  avert  the  accident,  after  he 
saw  the  deceased  go  into  the  position  of  danger,  even  though  no  signal  may 
have  been  given  him.  If  he  saw  and  knew  of  any  danger,  and  had  within 
his  reach  or  at  his  command  the  means  to  avert  it,  and  failed  to  use  such 
means  with  reasonable  promptness  and  care,  this  would  be  negligence  on  his 
part  which  would  make  the  defendant  liable,  even  though  the  decedent  may 
have  been  first  negligent  in  going  between  the  cars  as  he  did.  But  if  the  de- 
cedent gave  no  signal  to  slacken  the  speed  of  the  train,  or  to  stop  it,  and  the 
rate  of  speed  and  other  circumstances  were  not  such  as  to  suggest  immediate 
or  imminent  danger  to  the  decedent,  then  there  would  be  no  negligence  on 
the  part  of  those  in  charge  of  the  engine  in  taking  no  steps  to  avert  an  acci- 
dent. If  it  was  a  common  occurrence  in  the  ordinary  course  of  business  for 
brakemen  to  go  between  the  cars  when  moving  at  the  rate  these  were  going, 
the  parties  in  charge  of  the  engine  would  not  be  obliged  to  take  auy  steps  to 
avert  a  danger  of  which  they  have  no  notice  or  knowledge.  If  the  fireman 
saw  the  decedent  go  in  between  the  cars,  and  knew  from  the  circumstances 
that  there  was  unusual  danger,  the  question  what  the  fireman  ought  to  do  to 
avert  such  danger  would  depend  on  the  circumstances.  If  the  evidence  shows 
that  on  account  of  the  position  usually  assumed,  or  sometimes  assumed,  by 
brakemen  when  thus  between  the  cars,  a  sudden  or  abrupt  stop  would  or  might 
increase  the  danger  to  the  brakeman,  and  if  his  position  could  not  be  seen, 
then  the  fireman  would  only  be  required  to  exercise  an  honest  and  reasonable 
judgment  as  to  his  duty  and  what,  if  anything,  was  best  to  be  done.  If  the 
fireman  saw  the  decedent  go  between  the  cars,  and  the  accident  occurred  so 
soon  after  his  going  in  that  nothing  could  be  done  by  the  fireman,  in  the  ex- 
ercise of  ordinary  care,  toward  lessening  or  stopping  the  motion  of  the  train, 
or  in  any  other  way  in  time  to  avoid  the  accident,  then  there  would  be  no 
liability  on  this  state  of  fact,  and  the  propositions  of  law  stated  in  this  ninth 
paragraph  of  this  charge  will  have  no  application  to  this  case." 

Appellant  says  that  the  eighth  instruction  is  manifestly  correct,  but  that 
the  ninth  is  clearly  erroneous.  It  is  insisted  that  this  instruction  authorized 
the  jury  to  find  that  the  fireman  was  negligent  in  not  using  means  to  avert 
the  danger  to  the  deceased,  even  if  the  cars  were  moving  at  such  speed  that 
it  was  proper  for  decedent  to  make  the  coupling.  Or,  to  state  the  objection 
to  the  instruction  in  the  language  of  appellant^ s  argument,  they  say  the  pur- 
port and  meaning  of  the  instruction  is  that  "deceased,  possessed  of  the  power 
to  control  the  speed  by  use  of  signals,  having  determined  the  speed  was  proper, 
and  the  speed  being  proper,  still  defendant  is  liable  if,  there  being  any  danger, 
it  did  not  take  means  to  avert  it.  Moving  its  cars  at  a  proper  rate  of  speed 
for  the  proximate  safety  of  a  brakeman  charged  with  the  duty  of  uncoupling 
them,  defendant  is  still  liable  if  it  fails  to  avert  the  danger  still  existing. "    In 
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other  words,  counsel  claim  that  this  instruction  requires  the  fireman  or  en- 
gineer, without  signal,  to  stop  a  train,  or  reduce  its  speed,  when  a  brakeman 
attempts  to  uncouple  cars  when  the  train  is  moving  at  a  proper  rate  of  speed 
to  perform  the  act,  because  all  uncoupling  of  moving  cars  is  attended  with 
some  danger. 

We  have  set  out  the  whole  of  the  ninth  instruction  as  the  best  answer  to 
the  argument  of  counsel.  All  through  the  instruction  the  thought  is  kept 
prominent  that  if  the  speed  of  the  train  was  uncommon,  and  the  danger  un- 
usual, and  the  speed  was  such  as  to  indicate  a  strong  probability  that  decedent 
would  get  hurt,  then  it  was  the  duty  of  the  fireman  to  do  whatever  he  could, 
by  reiisonable  promptness,  to  avert  the  accident  after  he  saw  the  deceased  go 
into  tlie  position  of  danger.  As  we  understand  the  instruction,  it  is  not  vul- 
nerable to  the  objection  made  to  it. 

4.  The  plaintiff  was  permittee^,  against  the  defendant's  objection,  to  intro- 
duce certain  rules  of  the  defendant  regarding  the  duty  of  train-men  in  the 
management  of  trains.  They  were  in  these  words:  "(1)  The  general  direc- 
tion aud  government  of  trains,  from  the  time  of  receiving  their  passengers 
and  freight,  is  vested  in  the  conductor.  Engine-men  will  be  held  alike  ac- 
countable for  any  violation  of  the  general  rules  of  the  company."  "(7)  En- 
gine-men will  use  great  caution  in  backing  up  to  take  a  train,  or  backing  into 
a  side  track  to  take  or  leave  cars,  and  will  approach  so  slow  that  they  may  be 
coupled  without  moving  the  train  of  cars."  "(10)  Engine-men  or  firemen 
must  look  back  frequently  to  see  that  all  is  right;  and,  in  case  a  train  becomes 
detached,  great  care  must  be  taken  to  keep  the  forward  part  out  of  the  way  of 
the  detached  part,  so  as  to  prevent  collision."  It  is  urged  that  rule  7  was  im- 
properly admitted  because  other  evidence  in  the  case  showed  that  there  were 
no  cars  on  the  side  track  which  the  two  empty  box  cars  could  collide  with, 
and  that  the  rule  has  no  application  to  a  case  like  this.  But  the  rule  is  fairly 
susceptible  of  the  construction  that  great  caution  is  required  to  be  exercised 
in  backing  into  a  side  track  to  take  or  leave  cars,  whether  they  are  liable  to 
strike  other  cars  or  not.  And  rule  10  requires  engine-men  or  firemen  to  look 
back  frequently  to  see  that  all  is  riglit.  It  is  not  restricted  to  looking  back 
to  avoid  the  consequences  of  the  parting  of  a  train.  We  think  there  was  no 
error  in  admitting  the  rules  in  evidence.  We  approved  the  same  ruling  of 
the  court  upon  the  former  appeal. 

5.  It  is  claimed  the  court  erred  in  leaving  to  the  jury  the  question  whether 
the  speed  of  the  train  was  usual  and  proper.  We  think  otherwise.  There 
was  quite  a  confiict  in  the  evidence  as  to  the  speed  at  which  the  train  was 
backing.  There  was  also  evidence  tending  to  show  what  was  usual  in  such 
cases.  It  seems  to  us  it  was  proper  to  allow  the  jury  to  determine  the  ques- 
tion. 

6.  Next  it  is  urged  that  there  was  no  evidence  of  the  probable  life  of  the 
deceased.  Ko  life-tables  were  introduced  in  evidence,  and  it  is  claimed  that 
without  such  evidence  there  wfis  no  proper  basis  for  the  computation  of  dam- 
ages. The  damages  in  cases  like  this  never  can  be  accurately  estimated.  It 
is  the  common  practice  to  introduce  life-tables  that  the  jury  may  be  advised 
of  the  probable  duration  of  the  life  of  a  person  of  the  age  of  the  deceased. 
But,  after  all,  the  amount  of  damages  is  largely  a  matter  of  conjecture.  Xo 
estimate  can  be  made  of  the  probable  illness,  sickness,  and  inability  to  secure 
employment,  nor  can  it  be  ascertained  therefrom  at  what  period  in  the  pros- 
pective life  the  infirmities  of  age  will  reduce  the  capacity  for  labor.  We  do 
not  think  that  the  introduction  of  life-tables  in  evidence  is  essential  to  the 
recovery  of  damages.  It  is  not  claimed  that  the  damages  awai-ded  to  the 
plaintiff  are  excessive.  The  evidence  shows  that  the  deceased  was  25  years 
of  age,  and  that  he  was  an  active,  industrious  man,  in  good  health,  with  a 
common  education,  and  that  at  the  time  of  his  death  he  was  earning  from 
<K0  to  ^5  per  month.    These  facts  were  sufficient  to  authorize  an  award  of 
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substantial  damages ;  and,  in  the  absence  of  the  claim  that  an  excessive  amount 
was  fixed  by  the  jury,  the  verdict  should  be  allowed  to  stand.    Affirmed. 

Bespecting  the  liability  of  master  for  injury  by  negligence  of  fellow-servant,  see  note 
to  Farmer  v.  Central  Iowa  Ry.  Co.,  24  N.  W.  Rep.  898-902. 


Wakefield  v,  Botherhah  and  others. 
Filed  December  10, 1885. 

MOBTOAGB— ReDKMFTION—MiSTAEJB  OF  ClBBK. 

When  a  party  entitled  to  redeem  land  sold  under  special  execution  in  a  foreclos- 
ure of  a  mortgage  thereon,  by  reason  of  a  mistake  in  the  computation  by  the  clerk 
of  the  court  of  the  amount  required  to  make  redemption  does  not  pay  the  full 
amount,  the  redemption  may  be  completed  by  paying  the  balance  due'  after  the 
expiration  of  the  year  allowed  by  statute,  with  interest  thereon  to  the  date  of  the 
final  payment. 

Appeal  from  Cass  district  court. 

This  is  an  action  in  equity  to  cancel  and  set  aside  a  deed  to  certain  real  es- 
tate executed  by  the  sheriff  of  Cass  county  to  the  defendant  Hotherham ;  also 
to  cancel  an  assignment  by  the  defendant  Cass  county  to  said  Hotherham  of 
the  certificate  of  sale  under  which  said  deed  was  executed,  and  to  establish 
the  validity  of  a  redemption  of  the  premises  from  the  sale  by  plaintiff.  The 
Judgment  of  the  district  court  was  for  plaintiff.    Defendants  appeal. 

X.  X.  De  Lano,  for  appellants,  Julia  Rotherham  and  others.  Temple  '<& 
FhelpSf  for  appellee,  Charles  Wakefield. 

Beed,  J.  During  her  life-time  one  Bridget  Fahey  was  the  owner  of  the 
real  estate  in  question,  and  she  executed  a  mortgage  upon  it  to  Cass  county 
to  secure  an  indebtedness  to  the  school  fund.  After  her  death  it  was  sold  by 
the  administrator  of  her  estate  for  the  payment  of  the  debts  of  the  estate,  and 
plaintiff  was  the  purchaser.  Before  this  sale  the  county  had  obtained  a 
judgment  foreclosing  the  school-fund  mortgage,  and  after  the  administrator's 
sale  the  property  was  sold  on  a  special  execution  issued  on  the  judgment  of 
foreclosure,  and  the  county  bought  it  in.  This  sale  was  on  the  twenty-second 
of  November,  1881.  In  July,  1882,  plaintiff  went  to  the  clerk's  office  for  the 
purpose  of  redeeming  the  land  from  the  execution  sale.  A  computation  was 
Biade  by  the  clerk,  by  the  direction  of  the  attorney  who  appeared  for  the 
county  in  the  foreclosure  proceedings,  of  the  amount  which  was  required  to 
be  paid  in  making  the  redemption,  and  plaintiff  was  then  informed  that  the 
amount  required  was  1^79,  and  he  paid  this  amount  to  the  clerk,  who  gave 
him  a  receipt  therefor,  in  which  it  is  recited  that  the  money  was  paid  in  full 
redemption  of  the  land  from  said  sale.  As  a  matter  of  fact,  however,  the 
amount  paid  by  plaintiff  was  about  six  dollars  less  than  the  amount  for  which 
the  county  had  bought  in  the  property,  together  with  the  interest  thereon 
from  the  date  of  the  sale,  and  it  does  not  appear  that  the  county  has  ever  ac- 
cepted the  amount  so  paid  by  plaintiff.  The  school-fund  judgment  was  not 
fully  satisfied  by  the  sale  of  the  land.  On  the  twentieth  day  of  November, 
1882,  the  defendant  Julia  Botherham  paid  to  the  clerk  the  full  amount  for 
which  the  county  had  bid  in  the  land,  together  with  10  per  cent,  interest 
thereon  from  the  date  of  the  sale,  and  he  entered  a  receipt  therefor  in  the 
judgment  docket,  in  which  it  is  recited  that  the  money  was  paid  in  redemp- 
tion of  the  land  from  the  sale  under  the  special  execution.  And  on  the  next 
day  she  paid  to  the  county  auditor  the  balance  remaining  due  on  the  school- 
fund  judgment  after  the  sale  of  the  land,  and  he  assigned  to  her  the  certificate 
of  purchase  which  the  sheriff  issued  to  the  county  at  the  time  of  the  sale,  and 
-on  the  twenty-third  of  the  same  month  the  sheriff  executed  to  her  a  deed  of 
the  premisea. 
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Plaintiff  alleges  in  his  petition  that  his  failure  to  pay  the  fall  amount  re- 
quired to  be  paid  in  making  the  redemption  was  owing  to  the  mistake  of  the 
clerk  or  the  county  attorney  in  making  the  computation,  and  he  offered  to 
pay  into  court  for  the  use  of  the  county  whatever  amount  should  be  found 
necessary  to  complete  the  redemption.  By  the  judgment  he  was  required  to 
pay  $7.10,  in  addition  to  the  amount  which  he  had  already  paid,  and  the  judg- 
ment provides  that  upon  the  payment  of  that  sum  the  title  to  the  premises 
should  be  quieted  in  him. 

Xo  question  is  made  as  to  plaintiff's  right  to  redeem  the  property  at  the 
time  he  paid  the  $879  to  the  clerk;  nor  is  it  claimed  that  defendant  Rother- 
ham  has  any  other  or  higher  rights  than  the  county  would  have  had  if  it  had 
retained  the  certificate  of  purchase,  and  the  sheriff's  deed  had  been  made  to 
it.  But  the  question  upon  which  the  rights  of  the  parties  depend  is  whether 
plaintiff  can  now  be  permitted  to  perfect  the  redemption  by  paying  the  bal- 
ance of  the  money  required  to  be  paid  in  redeeming  the  property.  The  terms 
upon  which  real  estate  may  be  redeemed  from  a^sale  under  execution,  and 
the  mode  of  making  the  redemption,  are  prescribed  by  statute.  The  prop- 
erty may  be  redeemed  by  the  owner  at  any  time  within  one  year.  Ckxle,  § 
3102.  The  terms  of  redemption  in  all  cases  will  be  the  reimbursement  of  the 
amount  paid  by  the  then  holder  of  the  certificate,  added  to  the  amount  of  his 
own  lien,  with  interest  upon  the  whole  at  the  rate  of  10  per  cent,  per  annum. 
Section  3106.  The  mode  of  making  the  redemption  is  by  paying  the  monej 
into  the  clerk's  office  for  the  use  of  the  person  entitled  thereto,  (section  3118;) 
and  the  clerk  is  required  to  give  the  redemptioner  a  receipt  for  the  money 
stating  the  purpose  for  which  it  was  paid,  and  to  enter  in  the  sale-book  a 
minute  of  the  redemption  and  of  the  amount  paid.     Section  3119. 

Appellants  contend  that  by  the  provisions  of  these  sections  the  clerk  is 
charged  with  no  duty  with  reference  to  the  redemption  of  the  property  ex- 
cept that  of  receiving  the  money  which  is  paid  and  issuing  the  receipt  there- 
for and  making  the  prescribed  entry  in  the  sale-book,  and  that  it  is  the  busi- 
ness of  the  redemptioner,  and  not  of  the  clerk,  to  determine  what  amount  is 
required  to  be  paid  in  order  to  effect  a  redemption,  and  that,  as  plaintiff  chose 
to  act  upon  the  information  which  was  communicated  to  him,  he  assumed 
the  risks  as  to  its  correctness,  and  is  therefore  responsible  for  the  mistake 
which  occurred,  and  hence  is  not  entitled  to  be  relieved  against  it.  It  is  cer- 
tainly true  that  plaintiff  could  redeem  the  land  from  the  sale  only  by  paying 
to  tlie  clerk  the  amount  at  which  the  county  bought  it  in,  with  10  per  cent, 
interest  thereon  from  the  date  of  the  sale  to  the  date  of  the  redemption ;  and 
it  will  be  conceded  that  it  was  his  business  to  determine  what  that  amount 
was,  and  that  the  clerk  was  not  charged  with  the  duty  of  ascertaining  or  de- 
termining it,  in  the  sense  that  his  determination  of  it  would  be  conclusive 
of  the  rights  of  the  parties.  It  does  not  follow,  however,  that  plaintiff  is  not 
entitled  to  relief  against  the  mistake  which  occurred  in  the  computation  of 
the  amount.  The  payment  was  required  to  be  made  to  the  clerk,  and  he  is 
the  custodian  of  the  record  of  the  sale.  This  record  would  ordinarily  have  to 
be  examined  in  determining  the  amount  which  must  be  paid  to  effect  a  re- 
demption. 

Plaintiff  went  to  the  clerk's  office  for  the  pui-pose  of  ascertaining  this 
amount  and  of  paying  it  to  the  clerk.  In  accepting  the  statement  of  the 
clerk  as  to  the  amount,  he  did  simply  what  the  majority  of  ordinarily  prudent 
men  would  have  done  under  like  circumstances.  He  was  guilty  of  no  neg- 
ligence in  the  matter.  He  paid  the  amount  which  he  honestly  believed  was 
sufficient  to  make  the  redemption.  His  intention  was  to  redeem  the  prop- 
erty, and  he  left  the  office  believing  that  he  had  effected  a  redemption,  and 
he  knew  nothing  to  the  contrary  until  after  the  expiration  of  the  year  within 
which,  by  the  provisions  of  the  statute,  the  right  to  redeem  might  be  ex- 
ercised.   The  right  of  redemption  is  a  valuable  one,  and,  although  statutory*. 


Digitized  by 


Google 


Iowa.]  ELLSWORTH  V,  SAVBB.  699 

it  is  favored  by  the  law,  and  to  hold  that  it  was  defeated  by  a  trivial  mis- 
take like  the  one  in  question  would  be  to  ignore  the  spirit  of  the  statute 
"Which  created  it.  We  think  the  district  court  rightly  held  that  under  the 
facts  of  the  case  the  redemption  might  be  completed  after  the  expiration  of 
the  year  allowed  by  statute. 

The  amount  which  plaintiff,  by  the  judgment  of  the  district  court,  was  re- 
quired to  pay  in  perfecting  the  redemption  was  the  difference  between  $379 
and  the  amount  required  to  make  the  redemption  at  the  time  the  payment 
was  made,  with  10  per  cent,  interest  on  that  sum  to  the  date  when  paid.  Ap- 
pellants contend  that  as  the  redemption  was  not  perfected  by  the  deposit  of  the 
6379  with  the  clerk,  plaintiff  should  have  been  required,  in  perfecting  it,  to 
pay  such  sum  as,  added  to  the  $379,  would  amount  to  the  sum  at  which  the 
county  bought  in  the  land,  with  10  per  cent,  interest  thereon  to  the  date  of 
the  final  payment,  and  we  think  this  position  is  correct.  The  county  could 
not  have  accepted  the  6379  without  thereby  admitting  that  the  deposit  of  that 
sum  with  the  clerk  effected  a  redemption  of  the  property.  It  can  hardly  be 
said,  then,  that  the  money  was  held  by  the  clerk  for  the  use  of  tlie  county. 
Tt  was  held  rather  for  plaintiff's  benefit. 

The  cause  will  be  remanded  to  the  district  court,  with  directions  to  so  mod- 
ify the  judgment  as  to  require  plaintiff  in  perfecting  the  redemption  to  pay 
the  amount  at  which  the  county  bought  the  land,  with  10  per  cent,  interest 
thereon  up  to  the  time  of  final  payment;  or,  if  the  parties  so  elect,  such  mod- 
ification will  be  made  in  this  court.  The  costs  of  the  appeal  will  be  taxed  to 
appellants.    Modified  and  affirmed. 


Ellsworth  v.  Sayrb. 

Filed  December  10,  1886. 

ExECunow— Exempt  Pboperty— Waivee— Aot  of  1882,  Ch.  49— Code,  J  3072. 

The  failure  of  the  owner  of  propprty  to  claim  it  as  exempt  from  execution  until 
more  than  two  weeks  after  a  levy  thereon,  and  notice  given  of  such  levy  by  the 
sheriff,  will  not  be  a  waiver  of  his  right  to  claim  the  property  as  exempt,  and  he  may 
maintain  an  action  against  the  sheriff  for  the  sale  thereof. 

Appeal  from  Worth  district  court. 

The  plaintiff  is  the  head  of  a  family,  and  he  claims  in  this  action  that  in 
February,  1884,  he  was  by  occupation  a  farmer,  and  that  the  defendant,  who 
is  sheriff  of  Worth  county,  levied  an  attachment  and  an  execution  upon  a 
horse,  a  wagon,  and  harness,  the  property  of  the  plaintiff,  and  which  were 
exempt  from  execution.  He  brought  this  action  in  the  form  of  an  action  of 
replevin.  The  property  was  not  delivered  to  the  plaintiff,  but  was  sold  at 
sheriff's  sale  by  the  defendant.  The  defendant  denied  that  the  plaintiff  was 
a  farmer  and  claimed  that  the  property  was  subject  to  levy  under  said  writs. 
He  further  claimed  that  the  plaintiff  was  present  when  the  property  was 
seized  by  the  defendant,  and  made  no  claim  that  it  was  exempt,  and  delayed 
making  such  claim  for  two  weeks,  and  that  he  thereby  waived  any  claim  to 
the  alleged  exemption.  There  was  a  trial  to  the  court,  and  a  judgment  for 
the  plaintiff  for  the  value  of  the  horse,  and  a  judgment  for  the  defendant  for 
the  other  property.    Defendant  appeals. 

Blythe  &  Markley^  for  appellant,  E.  E.  Savre.  Glass  cfe  Hughes,  for  appel- 
lee, S.  G.  Ellsworth. 

ROTHBOCK,  J.  There  was  some  controversy  at  the  trial  upon  the  question 
as  to  whether  the  plaintiff  was  a  farmer.  The  court  must  have  been  of  the 
opinion  that  the  evidence  did  not  show  that  to  be  his  occupation,  because 
none  of  the  property  but  the  horse  was  held  to  be  exempt.  Under  section 
3072  of  the  Code  the  head  of  a  family  is  entitled  to  hold  one  horse  as  exempt 
without  regard  to  his  occupation. 
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The  only  question  in  the  case  is,  did  the  plaintiff,  by  his  acts  at  and  after 
the  property  was  seized,  waive  his  right  to  hold  the  horse  exempt  from  seiz- 
ure upon  the  writs?  It  appears  that  immediately  after  the  levy  the  defend- 
ant informed  the  plaintiff  thereof,  and  he  made  no  claim  of  exeniptioa,  and 
he  failed  to  assert  such  claim  for  some  two  weeks  after  the  levy.  Under  the 
rule  in  the  case  of  Angell  v.  Johnson,  51  Iowa,  625,  S.  C.  2  N.  W.  Rep.  435, 
this  would  be  a  waiver  of  the  exemption.  See,  also,  Moffitt  v.  Adatns^  60 
Iowa,  44;  S.  C.  14  N.  W.  Rep.  88.  But  section  3072  of  the  Code,  under  which 
those  decisions  were  made,  was  amended  by  chapter  49  of  the  Acts  of  the 
Nineteenth  General  Assembly  (1882)  as  follows:  "Any  person  entitled  to  any 
of  the  exemptions  mentioned  in  this  section  does  not  waive  his  rights  thereto 
by  failing  to  designate  or  select  such  exempt  property,  or  by  failing  to  object 
to  a  levy  thereon,  unless  failing  or  refusing  so  to  do  when  required  to  make 
such  designation  or  selection  by  the  officers  about  to  levy."  It  was  therefore 
the  duty  of  the  sheriff,  when  he  reported  the  fact  of  a  levy  to  the  defendant, 
to  require  him  to  make  a  selection  of  any  property  that  he  claimed  to  be  ex- 
empt. 

It  is  claimed,  however,  that  the  plaintiff  is  precluded  by  the  law  of  estoppel 
from  making  the  claim  because  he  remained  silent  for  two  weeks,  and  thus 
allowed  the  sheriff  to  incur  expense  in  keeping  the  property  and  advertising 
it  for  sale.  If  failure  to  make  the  claim  can  work  an  estoppel  under  the  stat- 
ute as  amended,  (a  question  we  do  not  determine,)  it  can  have  no  effect  in 
this  case.  It  is  not  shown  what,  if  any,  expense  was  incurred  by  the  defend- 
ant in  keeping  the  property,  and  the  return  of  the  sheriff  shows  that  it  was 
not  advertised  for  sale  until  after  notice  of  plaintiff's  claim.  The  levy  was 
made  on  the  eighteenth  of  February,  and  the  notice  of  sale  was  given  on  the 
second  day  of  April.  We  think  the  judgment  of  the  court  below  ought  to  be 
affirmed. 


Bennett  «.  Pabseb. 

Filed  December  10,  1885. 

Appeal— Chrtiftiwg  Cask  Ihvolviho  Less  than  One  Hundred  Dollabs. 

In  order  to  confer  jurisdiction  on  the  supreme  court  where  a  case  involves  leas 
than  $100,  the  question  certified  must  set  out  and  define  the  point  it  is  deemed  de- 
sirable to  have  determined  so  clearly  that  an  examination  of  the  record  will  not  be 
necessary. 

Appeal  from  Fremont  district  court. 

This  was  an  action  upon  a  written  instrument  by  which  the  defendant  con- 
tracted to  pay  the  plaintiff  the  sum  of  $30  in  consideration  that  the  plaintiff 
would  lay  off  and  plat  a  town-site  at  his  own  expense,  and  procure  from  the 
Wabash,  St.  Louis  &  Pacific  Railroad  Company  a  side  track  on  said  town-site 
and  the  location  of  a  grain  elevator.  There  was  a  trial  by  jury,  and  verdict 
for  the  plaintiff.    Defendant  appeals. 

James  McCabe,  for  appellant,  G.  P.  Parker.  Stockton  <&  Keenan,  for  appel- 
lee, N.  Bennett. 

RoTHKOCK,  J.  The  amount  in  controversy,  as  shown  by  the  pleadings  in 
the  action,  is  less  than  $100,  and  the  cause  comes  to  us  on  the  following  certif- 
icate: "*  *  *  Did  the  court  err  in  withdrawing  from  the  consideration  of 
the  jury  (which  was  done  by  the  instructions)  the  matters  pleaded  as  a  defense 
In  the  third  count  or  division  of  the  original  answer  filed  herein  on  the  tenth 
day  of  October,  1884;  there  having  been  some  evidence  upon  the  trial  tend- 
ing to  sustain  the  allegations  made  in  said  third  count  of  said  answer?" 

We  have  repeatedly  held,  and  rule  twelve  of  this  court  requires,  that  in  or- 
der to  confer  jurisdiction  on  this  court  in  this  class  of  cases  it  is  necessary 
that  the  question  certified  shall  set  out  and  define  the  question  which  it  is 
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tliought  desirable  should  be  determined;  and  we  have  held  that  the  questions 
sliould  be  so  explicit  as  to  render  an  examination  of  the  record  unnecessary. 
Votaw  V.  Corwin,  62  Iowa,  39;  S.  C.  17  N.  W.  Rep.  142.  Under  these  rulings 
it  is  manifest  that  we  ought  not  to  be  required  to  examine  the  record  toascer- 
t.ain  what  question  in  the  case  we  are  called  upon  to  determine.  The  certifi- 
cate, without  more,  is  unintelligible.    The  appeal  will  be  dismissed. 


Atkinson  v.  Hancock  and  others. 
Filed  December  10,  1885. 

1.  Homestead— Exchange  op  Lots. 

a.  owned  and  occupied,  with  his  family,  a  lot  in  the  old  town  of  Emmetsburg, 
which  he  exchanged  for  a  lot  in  the  new  town,  of  about  the  same  value  at  the 
time  of  exchange,  and  moved  his  house  thereon.  Held^  that  the  lot  in  the  new  town 
was  exempt. 

2.  Same — Pubghase  of  Lots  Adjoining  Homestead. 

A  lot  purchased  after  the  entry  of  a  judgment  with  funds  not  derived  from  the 
sale  of  a  homestead  will  be  subject  to  the  lien  of  such  judgment,  when  the  judg- 
ment creditor  already  occupies  and  claims  the  adjoining  lot  as  his  homesteaa. 

3.  Judgment — Lien — Naked  Legal  Title. 

A.  agreed  to  purchase  three  lots  from  B.  as  agent  for  C,  and  the  deed  was  made 
out  to  A.,  but  he  declined  to  receive  it,  on  the  ground  that  he  could  not  pay  for 
the  lots  and  had  agreed  to  let  D.  have  them  at  the  agreed  price.  The  agent  refused 
to  alter  the  deed,  and  D.  paid  the  money  to  him,  and  A.  conveyed  the  property  to 
D.  Heldf  that  under  these  circumstances  a  judgment  against  A.  was  not  a  lien  on 
the  lands  conveyed  to  D. 

Appeal  from  Palo  Alto  circuit  court. 

Action  in  equity.  The  plaintiff  claims  to  be  the  owner  of  lots  1,  2,  9,  and 
10,  in  block  55,  in  the  town  of  Emmetsburg.  The  defendants  Hancock  & 
Co.  own  a  judgment  against  one  Cummins,  which  is  claimed  to  be  a  lien  on 
said  lots.  The  court  found  for  the  defendants  as  to  lot  2,  and  for  the  plaintiff 
as  to  the  other  lots,  and  a  decree  was  accordingly  entered.  Both  parties  ap- 
peal. The  defendants,  however,  took  the  first  appeal,  and  therefore  are  re- 
garded as  the  appellants. 

John  Jenswold,  Jr.,  for  appellants,  John  T.  Hancock  and  others.  Soper, 
Crawford  &  Cart,  for  appellee,  Joseph  F.  Atkinson. 

Seeveks,  J.  1.  In  1872,  T.  Cummins  was  the  head  of  a  family,  and  became 
the  owner  of  a  lot  in  the  old  town  of  Emmetsburg,  on  which  there  was  a 
house,  and  the  said  premises  were  occupied  by  Cummins  as  his  homestead. 
In  1873,  Hancock  &  Co.  obtained  a  judgment  against  Cummins,  but  it  is  not 
claimed  this  judgment  became  a  lien  on  the  premises  above  described.  In 
1875,  Cummins  exchanged  his  old  homestead  for  a  new  homestead  in  the  new 
town  of  Emmetsburg.  The  conceded  fact  seems  to  be  that,  because  of  the 
location  of  a  railroad  through  Palo  Alto  county,  the  location  of  the  old  town 
was  not  deemed  desirable,  and,  by  mutual  agreement  between  the  proprietors 
of  the  new  and  citizens  of  the  old  town,  the  latter  agreed  to  move  their  build- 
ings from  the  old  to  the  new  town,  provided  a  lot  in  the  latter  was  given  to 
each  of  them.  In  accordance  with  this  arrangement  the  lot  now  in  contro- 
versy was  conveyed  to  Cummins,  and  he  moved  thereon  his  house  from  the 
old  town,  and  thereafter  occupied  it  as  his  homestead  until  he  sold  and  con- 
veyed it  to  a  person  under  whom  the  plaintiff  claims. 

The  defendants  do  not  dispute  the  homestead  character  of  lot  1,  but  they 
say  it  is  of  greater  value  than  the  old  homestead,  and  that,  to  the  extent  of 
such  excess,  should  be  subjected  to  the  payment  of  the  judgment.  Under  the 
evidence  this  position  cannot  be  sustained.  The  old  homestead,  that  is,  the 
lot,  was  exchanged  for  lot  1,  and  the  same  buildings  that  were  on  the  former 
were  moved  to  and  placed  on  lot  1.    At  the  time  the  removal  took  place  there 
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was  not  much  difference  in  the  value  of  the  two  parcels  of  land.  The  evi- 
dence tends  to  show  that  the  lot  in  the  old  town  was  not  worth  more  than 
$15,  and  we  think  the  evidence  shows  that  lot  1  was  not  worth,  at  the  time  it 
was  conveyed  to  the  plaintiff,  more  than  $25.  The  buildings  were  probablv 
worth  more  prior  to  removal  than  afterwards,  as  the  evidence  shows  they 
were  to  some  extent  damaged  in  removing  them.  The  difference  in  value  of 
the  two  premises  at  the  time  of  the  exchange  was  insignificant  and  largely 
speculative.  The  old  homestead  is  now  a  part  of  a  farm,  and  the  new  is  in 
a  flourishing  town,  and  has  increased  in  value;  but  this  we  think  is  imma- 
terial. The  value  of  the  new  homestead  at  the  time  it  became  such  is  the  test, 
and  we  are  unable  to  find,  under  the  evidence,  there  was  at  that  time  any  ma- 
terial difference  in  value  between  the  old  and  new  homestead. 

2.  At  the  same  time,  or  nearly  so,  that  the  exchange  of  homesteads  was 
made,  Cummins  purchased  lot  2  and  paid  $25  therefor.  The  plaintiff  claims 
that  this  lot  became  and  was  a  part 'of  the  new  homestead.  But  we  think 
this  claim  cannot  be  sustained.  The  old  homestead  was  exchanged  for  lot  1. 
The  purchase  of  lot  2  was  a  separate  transaction;  and  if  it  should  be  regarded 
by  reason  of  its  location  and  the  intention  to  use  it  as  a  part  of  the  home- 
stead, it  would  still  be  liable  to  the  judgment  because  in  such  event  we  think 
the  value  of  the  new  would  exceed  the  value  of  the  old  homestead,  and,  be- 
sides this,  lot  2  was  purchased  after  the  judgment  was  rendered,  and  no  part 
of  the  proceeds  of  the  old  homestead  was  invested  in  lot  2,  and  therefore  it 
became  liable  to  the  lien  of  the  judgment,  of  which  the  plaintiff  had  con- 
structive notice  at  the  time  he  purchased  said  lot. 

3.  One  Lawler  was  the  owner  of  lots  9  and  10.  He  was  a  non-resident, 
and  T.  W.  Harrison  was  his  agent.  Mr.  Cummins  purchased  these  lot-s  of 
Harrison  as  agent  for  Lawler.  The  price  was  $25  each.  Harrison  wrote 
to  Lawler  for  a  deed,  and  it  was  executed,  and  sent  to  Harrison.  Cummins 
was  the  grantee  therein.  Harrison  testified  that  Cummins  paid  the  purchase 
money,  and  the  deed  was  delivered  to  him.  On  the  other  hand,  Cummins 
testifies  that  he  informed  Harrison  that  he  could  not  pay  for  the  lots,  but 
that  he  had  arranged  to  let  one  Slead  have  them  at  the  same  price  he  had  agreed 
to  pay,  and  he  requested  Harrison  to  return  to  Lawler  the  deed  to  him,  and 
get  a  deed  to  Slead.  This  Harrison  declined  to  do,  as  Cummins  testifies,  and 
thereupon  Slead  paid  the  purchase  price  to  Harrison,  and  the  deed  was  de- 
livered to  him,  and  thereupon  Cummins  conveyed  the  lots  to  Slead,  under 
whom  the  plaintiff  claims.  The  evidence  of  Cummins  is  to  a  considerable 
extent  corroborated  by  that  of  Slead.  But  if  it  be  conceded  that  Cummins 
paid  the  purchase  money  to  Harrison,  and  the  deed  was  delivered  to  him, 
the  fact  remains  that  the  money  so  paid  belonged  to  Slead,  and  that  the  pay- 
ment was  made  for  the  purpose  of  vesting  the  title  to  the  lots  in  the  latter. 
Cummins  was,  it  is  true,  vested  with  the  naked  legal  title.  The  conveyance 
was  made  to  him  as  a  matter  of  convenience.  He  was  a  mere  conduit  and 
held  the  legal  title  in  trust  for  Slead.  Under  such  circumstances  Cummins 
had  no  interest  on  which  the  judgment  became  a  lien.  His  creditors  can 
only  get  what  he  had,  and  what  he  had  was  of  no  pecuniary  value.  Blaney 
V.  Hanks,  14  Iowa,  401. 

The  result  is  that  the  judgment  of  the  district  court  must  on  both  appeals 
be  afiirmed. 


Digitized  by 


Google 


Iowa.]         CJOUNTY   OF  POTTAWATTAMIE  V.  COUNTY  OF  GARBOLL.  708 

Pottawattamie  Co.  v.  Carroll  Co. 

Filed  December  10,  1885. 

OouHTiiB— FiHM  nr  Rkmovxd  Cmminal  Casbb— To  what  Cotjsty  Patablk— Code,  { 
3370. 

Criminal  actions  instituted  in  Pottawattamie  county  were  removed  to  Carroll 
county,  where  dei'endants  were  convicted  and  sentenced  to  pay  tines  and  costs.  A 
transcript  of  the  judgment  was  sent  to  the  clerk  of  Pottawattamie  court,  and  execu- 
tion issued,  but  before  levy  the  amount  of  fines  and  costs  were  paid  to  the  sheriff, 
who  paid  the  money  over  to  the  clerk  of  Carroll  county,  who  turned  it  over  to 
the  county  treasurer.  JGfeW,  in  an  action  by  Pottawattamie  county  to  recover  the 
money,  that  Carroll  county  was  entitled  to  it. 

Appeal  from  Carroll  circuit  court. 

On  the  petition  of  the  defendants  in  certain  criminal  cases  in  which  the  in- 
dictments were  found  in  Pottawattamie  county  changes  of  venue  were  granted, 
and  the  causes  were  removed  to  Carroll  county,  where  the  defendants  were 
convicted  of  the  offenses  of  which  they  were  aceused,  and  were  each  sentenced 
to  pay  a  fine  and  the  costs  of  the  proceeding.  The  fines  imposed  in  the  sev- 
eral causes  amounted  in  the  aggregate  to  $750.  The  clerk  of  Carroll  county 
sent  a  transcript  of  each  of  the  judgments  to  the  clerk  of  Pottawattamie 
county,  who  filed  the  same  in  his  office  and  entered  them  in  the  judgment 
docket.  Executions  were  also  issued  by  the  clerk  of  Carroll  county  to  the 
sherifE  of  Pottawattamie  county.  But  before  any  levy  of  the  executions  was 
made,  the  defendants  paid  to  the  sheriff  the  amounts  of  the  several  judgments, 
and  he  thereupon  returned  the  executions  to  the  office  of  the  clerk  of  Car- 
roll county,  and  paid  over  to  said  clerk  the  money  so  received  from  the  de- 
fendants, and  the  amount  of  the  fines  was  paid  hy  the  clerk  to  the  treasurer 
of  Carroll  county.  This  action  was  brought  by  Pottawattamie  county  to  re- 
cover the  amount  of  said  fines.  The  circuit  court  found  for  the  defendant. 
Plaintiff  appeals. 

John  H.  Keatley,  for  appellant,  Pottawattamie  Co.  F.  M,  Potoers,  for  ap- 
pellee, Carroll  Co. 

B£ED,  J.  Section  3370  of  the  Code  is  as  follows:  "Fines  and  forfeitures 
not  otherwise  disposed  of  go  into  the  treasury  of  the  county  where  the  same 
are  collected,  for  the  benefit  of  the  school  fund."  The  fines  in  question  are 
to  be  disposed  of  under  this  provision,  and  counsel  agree  that  the  question  as 
to  which  of  the  counties  is  entitled  to  the  money  depends  entirely  upon  which 
shall  be  regarded  as  the  place  of  collection.  The  money  was  paid  over  by 
the  parties  from  whom  it  was  collected  in  Pottawattamie  county,  and  coun- 
sel for  appellant  contends  that  the  collection  of  the  money  was  simply  the 
receiving  of  it  from  the  persons  from  whom  it  was  collected,  and  tlierefore 
the  place  of  payment  is  the  place  of  collection.  In  a  certain  sense  it  is  doubt- 
less true  that  the  receiving  of  the  money  by  the  sheriff  was  a  collection  of  it. 
He  had  in  his  hands  the  executions  which  directed  him  to  satisfy  the  judg- 
ments out  of  the  property  of  the  defendants ;  and  if  he  had  proceeded  to  make 
the  money  by  the  sale  of  property  belonging  to  the  defendants,  this,  iij  the 
ordinary  acceptation  of  the  term,  would  have  been  the  collection  of  the 
money.  What  he  did  in  the  premises  was  the  equivalent  of  this,  and,  in 
the  same  sense,  was  a  collection  of  the  fines.  We  think,  however,  that  the 
word  "collected"  in  the  section  quoted,  when  used  with  reference  to  fines, 
means  more  than  simply  the  receiving  of  the  money.  To  fine  is  to  impose  a 
pecuniary  penalty  for  a  violation  of  law.  In  legal  sense,  the  term  "to  col- 
lect a  fine"  includes  all  the  acts  by  which  the  penalty  is  imposed  and  en- 
forced. It  includes  the  judgment  of  the  court,  which  is  the  means  by  which 
the  penalty  is  imposed.  It  also  includes  whatever  may  be  done  under 
the  process  of  the  court  for  the  enforcement  of  the  penalty.  Whatever  is 
done,  either  by  way  of  imposing  the  penalty  or  of  enforcing  it,  is  done  in 
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the  course  of  the  collection  of  the  fine.  With  this  view  of  what  is  meant  by 
the  collection  of  a  fine,  there  can  be  no  doabt,  we  think,  but  that  Carroll 
coanty  should  be  regarded  as  the  place  where  the  fines  in  question  were  col- 
lected. They  were  imposed  by  the  judgment  of  the  court  of  that  county,  and 
the  process  for  their  enforcement  was  issued  by  that  court,  and  whatever 
was  done  in  the  premises  by  the  sheriff  of  Pottawattamie  county  was  done 
in  obedience  to  the  mandates  of  those  writs,  and  he  was  required  by  law  to 
make  return  of  his  doings  under  the  writs  to  the  court  of  that  county  and 
to  pay  over  to  its  clerk  the  moneys  received  upon  them.  The  whole  proceed- 
ing for  their  collection  was  in  the  court  of  that  county »  and  that  must  be  re- 
garded as  the  place  of  collection.    Afiirmed. 


Colby  tj.  Kino,  Adm'r. 

Filed  December  10,  1886. 

EXEOUTORS  AHD  AdMIKISTBATORS— FaILUBK  TO  PBOVB  ClaIH  IN  TiMB  — RELIEF  TJimEB 

Code,  g  2421. 

A.  held  a  note,  secured  by  chattel  mortgage,  against  the  estate  of  B.,  but  allowed 
the  mortgaged  property  to  be  sold  under  the  belief  that  there  was  "  plenty  of  prop- 
erty to  pay  tlie  debts."  The  administrator  promised  to  pay  the  claim,  and  although 
A. 'filed  his  claim,  he  negligently  omitted  to  prove  it  within  the  time  allowed  by 
statute.    Held,  that  he  was  not  entitled  to  relief  under  Code,  2  2421. 

Appeal  from  Humboldt  district  court. 

Action  at  law.    Judgment  for  the  plaintiff,  and  the  defendant  appeals. 

W,  W,  Qtievey  and  Wright  cfe  Farrell,  for  appellant,  J.  W.  King,  Adm'r. 
G,  N.  Schallenberger,  for  appellee,  E.  E.  Colby. 

Se£V£:rs,  J.  This  is  an  action  to  recover  or  have  allowed  a  claim  against 
an  estate.  The  defendant  pleaded  that  it  had  not  been  filed  and  proved  within 
twelve  months  of  giving  notice  of  the  appointment  of  administrator,  as  pro- 
vided in  section  2421  of  the  Code.  The  plaintiff  claims  there  are  peculiar 
circumstances  which  prevented  or  excused  him  from  proving  the  claim  within 
that  time,  and  therefore  he  is  entitled  to  equitable  relief.  Code,  §  2421.  The 
claim  consists  of  a  promissory  note  executed  by  the  deceased,  secured  by  a 
chattel  mortgage.  The  evidence  tends  to  show  that  the  plaintiff  permitted 
the  mortgaged  property  to  be  sold  under  the  belief  that  there  was  "plenty  of 
property  to  pay  the  debts."  The  plaintiff  testified  that  the  defendant  "agreed 
to  see  me  paid.  *  *  *  King  told  me  to  file  and  prove  my  claim  at  the  term 
of  court  February,  1883;  that  he  would  investigate  and  pay  all  just  claims." 
Whether  this  hist  conversation  took  place  before  or  after  the  claim  was 
barred  is  uncertiiin.  But  it  is  immaterial  in  our  opinion  when  it  occurred. 
If  not  until  afterwards,  then  the  evidence  simply  shows  that  the  defendant 
agreed  to  pay  the  claim.  But  an  administrator  cannot  legally  pay  any  claim 
unless  it  has  been  established  as  a  claim  against  the  estate  in  the  manner 
provided  by  law .  Both  parties  are  presumed  to  so  know.  The  promise,  there- 
fore,, could  not  have  been  unconditional,  and  the  plaintiff  should  have  so 
known.  The  promise,  conceding  it  to  have  been  made  as  broadly  as  the 
plaintiff  claims,  as  to  which  there  are  serious  doubts,  was  one  on  which  he 
cannot  be  permitted  to  rely  to  excuse  his  own  negligence.  Besides  this,  the 
plaintiff  does  not  testify  that,  relying  on  such  promise,  he  failed  to  prove  his 
claim;  but  only  that  relying  thereon  he  permitted  the  mortgage  property  to 
be  sold.  The  fact  that  he  had  a  mortgage  and  released  the  property  is  wholly 
immaterial.  Again,  the  plaintiff  did  not  rely  on  the  promise,  because  he  filed 
the  claim  in  time,  but  negligently  omitted  to  prove  it.  The  circumstances 
do  not,  in  our  opinion,  entitle  the  plaintiff  to  equitable  relief.    Beversed. 
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State  t?.  Kinney. 
Filed  December  4,  1886. 

1.  Cabrikr  op  Pabskngers— Ejectment  of  Party  Wrongfully  ok  Train  — Duty  of 
Conductor. 

It  is  the  duty  of  a  railroad  conductor  to  stop  his  train  before  ejecting  a  passenger, 
(who  is  wrongfully  thereon,)  so  as  to  avoid  the  danger  of  personal  injury. 

2.  Same.— Liability  of  Conductor  for  Assault. 

He  is  liable  for  an  assault  if  he  forcibly  ejects  such  passenger  while  the  train  is  in 
motion. 

Appeal  from  a  judgment  of  the  district  court,  Chippewa  county. 

W.  J.  Hahn,  Atty .  Gen.,  and  James  M.  Martin,  for  the  State.  T.  F,  Knap- 
pen,  for  appellant,  Thomas  Kinney. 

Vanderburgh,  J.  The  defendant  was  convicted  of  the  offense  of  assault 
and  battery  in  justice's  court.  The  complaining  witness  swears  that  he  was 
put  off  a  train  of  cars  while  in  rapid  motion,  by  force  and  compulsion  of  the 
defendant,  who  was  the  conductor  of  the  train.  He  is  supported  by  one  wit- 
ness in  several  essential  particulars.  Both  state  that  the  train  was  going  at 
the  rate  of  15  or  16  miles  an  hour.  Defendant  and  his  witnesses  deny  the 
use  of  any  physical  force,  or  that  any  assault  was  made  upon  the  complain- 
ant, and  testify  that  the  train  was  moving  only  six  miles  an  hour  when  he 
was  ordered  off. 

The  argument  as  to  the  eufflciency  of  the  evidence  to  prove  an  assault  was 
a  proper  one  to  be  addressed  to  the  trial  court.  But  the  evidence  in  behalf 
of  the  state  is  sufficient  to  sustain  the  finding  and  judgment  of  the  court,  and 
it  cannot  be  assigned  for  error  that  more  credit  was  given  to  the  evidence  of 
the  complainant  than  that  of  the  defendant.  The  prosecuting  witness  does 
not  question  the  legal  right  of  defendant  to  require  him  to  leave  the  train, 
but  complains  of  the  manner  and  circumstances  under  which  he  was  ejected.^ 
It  was  perilous  to  leave  the  train  while  moving  even  at  the  rate  of  six  miles 
an  hour.  He  was  justified  in  refusing  so  to  do  while  the  speed  of  the  train 
rendered  it  unsafe.  It  was  the  duty  of  the  conductor  to  stop  the  train  under 
such  circumstances;  hence  his  forcible  expulsion  of  the  passenger  before  the 
train  was  brought  substantially  to  a  stand-still  was  unlawful,  and  rendered 
him  liable  for  an  assault.    Judgment  affirmed. 

NOTE. 
Common  Oarrien —  Wrongful  ^eobme/U  of  Passenger. 

Judge  Hammond  says,  in  Hall  v.  Memphis  <fc  C.  R.  Co.,  15  Fed.  Rep.  57,  that  the  con- 
ductor of  a  train  ''should  be  obeyed  by  the  passengers,  and  the  common  notion  that 
force  must  be  invited  to  secure  legal  demands  against  his  unlawful  exactions  is,  in  my 
judgment,  erroneous  and  vicious.  All  the  passenger  need  to  do  is  to  express  his  dis- 
sent to  the  demand  made  upon  him,  and  he  need  not  require  force  to  be  exerted  to  se- 
cure his  rights,  certainly  not  to  increase  his  damages."  Brown  v.  Memphis  &  C.  R.  Co., 
7  Fed.  Rep.  51.  Even  where  the  passenger  is  right,  and  the  conductor  is  wrong,  it  is 
said  to  be  contributory  negligence  to  resist  him  by  engaging  in  an  unnecessary  trial  of 
Htrength  with  superior  force.  Absolute  submission  may  not  be  a  duty  where  the  con- 
duct of  the  conductor  is  wrongful,  and  resistance  does  not  preclude  his  right  to  recover 
all  reasonable  damages  for  the  wrong  done.    Id. 

A  conductor  has  no  right  to  compel  a  passenger  to  jump  from  a  train  while  the  same 
is  in  motion.  Gallena  v.  Hot  Springs  R.  R.,  13  Fed.  Rep.  116.  Where  a  legal  right  to 
eject  or  remove  a  passenger  from  the  cars  exists,  he  must  effect  the  removal  at  a  proper 
place,  and  in  a  proper  manner,  and  with  no  more  force  or  violence  than  is  absolutely 
necessary  for  the  purpose.  Gallena  v.  Hot  Springs  R.  R.,  13  Fed.  Rep.  116.  And  where  a 
passenger  is  expeilea  in  an  improper  manner,  or  at  an  improper  place,  he  may  recover 
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reasonable  damages  for  bodily  injuries,  and  mental  suffering  and  anguish;  and  in  case 
of  wanton  injury,  exemplary  damages  also.  Id.  But  if  a  person  entering  a  train  re- 
fuses to  pay  uis  fare  when  lawfully  demanded,  he  is  a  trespasser,  and  not  a  passenger, 
and  at  common  law  the  carrier  is  not  bound  to  put  him  off  at  a  station,  or  usual  stop- 
ping place,  but  may  expel  him  at  any  place,  provided  it  will  not  expose  him  to  serious 
danger,  or  result  in  wanton  injury  to  him.  Wyman  v.  Northern  Pac.  R.  Co.,  25  N.  W, 
Kep.  349. 

It  is  said  that,  as  between  the  conductor  and  the  passenger,  the  ticket  must  be  the 
conclusive  evidence  of  the  right  to  travel ;  but  if  the  ticket  is  apparently  good,  the  pas- 
senger has  the  right  to  refuse  to  leave  the  car.  Huffoni  v.  Grand  Rapids  &  I.  Ry.  Co., 
(Mich.)  18  N.  W.  Rep.  580.  Where  a  passenger  who  failed  to  procure  a  ticket  before 
entering  a  railroad  train,  by  reason  of  the  absence  of  the  ticket  agent  from  the  station, 
tendered  the  usual  fare  to  the  conductor,  who  demanded  10  cents  extra  fare,  and,  some 
delay  occurring  before  the  passenger  could  borrow  that  amount  from  a  fellow-passen- 
ger, the  conductor  stopped  the  train  and  forcibly  ejected  him,  it  was  held  that  he  was 
entitled  to  recover  damages  from  the  railroad  company  for  the  ejectment.  Under  such 
circumstances  the  passenger  is  entitled  to  a  reasonable  time  within  which  to  produce 
and  tender  the  extra  fare  demanded.  What  is  reasonable  time  is  a  question  for  tho 
jury.  Curl  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  (Iowa,)  19  N.  W.  Re^).  308.  Where  a  passen- 
ger holds  a  limited  ticket  which  has  expired,  but  on  which  he  is  entitled  to  be  carried, 
it  is  his  duty  to  pay  his  fare  when  demanded  and  recover  (mm  company  in  an  action 
for  breach  of  contract  of  carriage.    Hall  v.  Memphis  &  C.  R.  Co.,  15  Fed.  Rep.  57. 

A  passenger  may  properly  be  expelled  at  any  station  where  a  right  of  expulsion  ex- 
ists at  all.  Id.  Although  a  passenger  may  have  the  right  to  be  carried,  under  a  si»ecial 
contract,  if  he  be  not  provided  with  a  ticket  tlie  conductor  can  recognize,  lie  mu.it  pay 
the  fare  demanded  by  the  conductor,  under  a  reasonable  regulation  requiring  him  to 
demand  fare  of  persons  without  tickets,  and  cannot  insist  on  being  expelled  by  force  as 
a  foundation  for  a  suit  in  damages  for  a  wrongful  expulsion.  Hall  v.  Memphis  &  C.  R. 
Co.,  9  Fed.  Rep.  586. 

Kelly  v,  Erie  Telegraph  &  Telephone  Co.^ 
Filed  December  5,  1885. 

1.  Master  and  Servant— Nbgliqence—Vebdict  Sustained. 

Evidence  held  sufficient  to  sustain  the  verdict. 

2.  Same — Defective  Machinery — Negligence  of  Fellow-Servant. 

A  servant  to  whom  a  master  trusts  the  duty  of  furnishing  machinery  or  appli- 
ances for  other  servants  to  work  with  is  not  their  fellow-servant  so  as  to  prevent 
,    liability  of  the  master  to  them  for  injuries  caused  by  his  negligence  in  performing 
that  duty. 
8.  Same— 'Evidence — Expert. 

A  medical  witness  for  defendant  having  testified  to  an  opinion  that  plaintiff  will 
permanently  recover  from  the  injury  sustained  by  him,  it  was  prober,  on  cross-ex- 
amination, to  ask  him  if  the  injury  was  likely  to  produce  or  be  followed  by  cer- 
tain diseases. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county,  denying  new 
trial. 

C  Z>.  O^Brien,  for  respondent,  Daniel  J.  Kelly.  Campbell  <&  Biddle,  for 
appellant,  Erie  Telegraph  &  Telephone  Co. 

Gilfillan,  C.  J.  There  was  abundant  evidence  in  this  case  to  justify  the 
jury  in  linding  tliat  there  was  .negligence  on  the  part  of  the  defendant,  and 
also  in  linding  that  there  was  none  on  the  part  of  plaintiff.  It  was  the  duty 
of  defendant  to  use  reasonable  care  and  prudence  to  have  the  poles  up  which 
it  required  employes  to  climb,  a  work  of  danger,  safe.  If  it  set  the  pole  in 
question,  it  was  its  duty  to  set  it  deep  enougli  in  the  ground  to  be  safe;  if  it 
adopted  for  the  use  of  its  servants  a  pole  set  by  somebody  else,  it  wiis  its  duty 
to  ascertain,  by  proper  inspection,  whether  it  was  set  deep  enough  to  be  safe, 
and  if  it  was  not,  then  to  reset  it  so  tliat  it  would  be  safe.  The  performance 
of  this  duty  for  defendant,  as  appears  from  the  evidence,  was  for  the  fore- 
man, Tiucholz,  and  not  for  plaintiff,  who  had  nothing  to  do  with  that  part  of 
the  work,  except  when,  in  particular  Instances,  he  was  so  directed  by  the  fore- 


^See  note  at  end  of  case. 


Digitized  by 


Google 


Minn.]  kelly  v.  erie  telegraph  &  telephone  co.  707 

man.  The  court  was  therefore  right  in  its  instructions  to  the  jury,  that  neg- 
ligence of  Bucholz  in  the  premises  was,  as  between  plaintiff  and  defendant, 
negligence  of  the  defendant.  For  a  servant,  to  whom  the  master  intrusts 
the  duty  of  furnishing  safe  machinery  or  instrumentalities  for  otiier  servants 
to  work  with,  is  not,  in  the  matter  of  performing  that  duty,  a  fellow-servant 
of  such  other  servants  in  the  sense  that  will  prevent  them  recovering  from 
the  master  for  injuries  sustained  in  consequence  of  negligence  of  a  fellow- 
servant. 

The  law  applicable  to  the  case  was  clearly,  tei*sely,  and  correctly  stated  by 
the  court  in  its  charge  to  the  jury,  which  contains  the  substance  of  wliat  is 
in  defendant's  requests,  except  the  second  and  third,  which  are  not  applica- 
ble to  the  case  as  made  by  the  evidence.  It  was  right,  therefore,  to  decline 
to  give  the  requests. 

The  questions  put  by  plaintiff  to  the  defendant's  witness  Dr.  Coon  were 
proper  as  a  cross-examination.  He  had  testified  on  direct  examination  to  an 
opinion  that  plaintiff  will  recover  "very  permanently"  from  the  injury  sus- 
tained, except  a  slight  lameness.  As  affecting  the  value  of  this  opinion  as 
evidence,  it  wiia  proper  to  show  by  the  cross-examination  that  the  Injury  was 
likely  to  produce  and  be  followed  by  certain  diseases;  such,  for  instance,  as 
rheumatism,  neuralgia,  and  sciatica.  It  was  proper  to  ask,  as  cross-exami- 
nation, questions  tending  to  this,  in  order  to  ascertain  what  the  witness  meant 
by  permanent  recovery, — whether  he  meant  that  the  plaintiff  would  become 
in  every  respect  as  sound  and  healthy  a  man  as  he  would  have  been  without 
the  injury,  or  merely  that  he  would  regain  the  strength  and  use  of  the  leg. 
Order  affirmed. 

NOTE. 

,  Muter  and  Senxtfit — Defective  Machinery, 

It  is  a  general  rale,  applicable  to  all  kinds  of  service,  that  a  master  who  negliprently 
fails  to  funiiah  liis  servants  with  safe  machinery,  means,  and  appliances  for  doing  the 
work  required  to  be  done,  is  liable  for  injuries  to  the  servant  caused  by  such  negliiafence, 
Tiiompson  v.  Hermann,  (Wis.)  3  N.  W.  Rep.  579,  although  the  negligence  of  a  fellow- 
servant  contributed  to  the  injury.  McMahou  v.  Henning,  3  Fed.  Rep.  3.33.  A  master  is 
bound  to  use  reasonable  care  and  prudence  in  selecting  what  he  requires  in  his  business 
wliich  every  prudent  man  is  expected  to  employ,  in  providing  lumself  with  the  con- 
veniences of  his  occupation.  Clark  v.  St.  Paul  &  S.  C.  R.  Co.,  (Minn.)  9  N.  W.  Rep. 
6.S1;  Gates  v.  Southern  M.  R.  Co.,  (Minn.)  9  N.  W.  Rep.  579:  Rus^sell  v.  Minneapolis 
it  St.  1..  Ry.  Co.,  (Minn.)  20  N.  W.  Rep.  147;  Ransier  v.  Minneapolis  &  St.  L.  Ry.  Co., 
(Minn.)  20  N.  W.  Rep,  332 ;  and  it  is  his  duty  to  keep  the  machinery  in  such  conditicm 
as,  from  the  nature  of  the  business  and  empfoyment,  the  servant  has  the  right  to  expect 
that  it  would  be  kept,  and  where  he  fails  to  do  so,  he  is  liable  for  injuries  arising  from 
his  negligence.  Totten  v.  Pennsylvania  R.  Co.,  11  Fed.  Rep.  504.  Intrusting  such  duty 
to  a  servant  or  agent  does  not  relieve  the  master.  Thompson  v.  Drymala,  (Minn.)  1  jf. 
W.  Rep.  40  ;  Ransier  v.  Minneapolis  &  St.  L.  Rv.  Co.,  (Minn.)  20  N.  W.  Rep.  332.  See 
Herbert  v.  Northern  Pac.  R.  Co.,  (Dak.)  13  N.  W.  Rep.  319. 

A  master  is  not  bound  to  adopt  the  safest  method  of  working.  Naylor  v.  Chicago  & 
N.  W.  Ry.  Co.,  (Wis.)  11  N.  W.  Rep.  24.  But  where  he  introduces,  without  notice  to 
his  employes,  new  and  unusual  machinery,  involving  une.vpected  or  unanticipated  dan- 
ger, through  the  introduction  of  which  the  employe,  while  using  the  care  and  diligence 
incident  to  his  employment,  meets  with  an  accident,  the  ma.ster  is  liable.  O'Neil  v.  St. 
Ixiuis,  I.  M.  &  S.  Ry.  Co.,  9  Fed.  Rep.  337. 

In  an  action  for  injuries,  resulting  from  defects  in  machinery,  it  must  be  sliown 
that  the  master  had  knowledge,  or,  by  the  exercise  of  reasonable  care  and  diligence, 
jshould  have  known,  of  the  defeet,  before  a  recovery  can  be  had.  Ballou  v.  Chicago, 
<fc  N.  W.  Ry.  Co.,  11  N.  W.  Rep.  559;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ledbetter,  (Kan.) 
8  Pac.  Rep.  411.  Where  perils  in  business  are  increased  by  reason  of  the  use  of  defect- 
ive a]>])iiances,  known  to  the  master,  or  for  which  he  is  responsible,  and  unknown  to 
the  servant,  and  the  servant  is  injured  by  reason  of  such  defective  machinery,  the  mas- 
ter will  be  liable.  Hobbs  v.  Stauer,  (Wis.J  22  N.  W.  Rep.  153.  And  where  a 'master  fur- 
nishes defective  machinery,  not  of  such  cliaracter  that  it  may  not  be  reasonably  n.sed, 
and  the  ein])loye  uses  the  same  skillfully,  believing  that  there  is  no  immediate  danger, 
he  does  not  asssume  the  risk.  Sioux  City  &  P.  R.  Co.  v.  Finlaj^son,  (Neb.)  20  N.  W.  Rep. 
8(30.  It  being  manifest  that  a  certain  piece  of  mechanism  is  incomplete,  and  has  been 
used  in  its  incomplete  condition,  the  proprietor  cannot  shield  himself  from  responai- 
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bility  for  any  injury  occurring  therefrom  by  alleging  ignorance  of  its  condition,  and  of 
the  danger  thereol\  Broderick  v.  Detroit  Union  R.  St.  A  Depot  Co,,  (Mich.)  22  N.  W. 
Rep.  802.  • 

1.  Railroad  Companies.  The  supreme  court  of  California  say,  in  the  case  of  Rodgere» 
Adni'x,  V.  Central  Pac.  R.  Co.,  8  Pac.  Rep.  377,  that  railroad  companies  are  bound  to 
provide  for  employes  a  good  and  safe  road,  with  proper  engines,  cars,  and  appliances, 
for  conducting  the'  business.  It  is  said  in  Gravelie  v.  Minneapolis  &  St.  L.  Ry.  Co.,  11 
Fed.  Kep.  569,  that  a  railroad  company  is  bound  to  furnish  to  its  employes  reasonably  safe 
and  convenient  machinery  with  which  to  perform  their  duties,  and  if  it  fails  in  this, 
and  an  employe  is  injured  on  that  account,  without  fault  of  his  own,  it  is  liable  in  dam- 
agcR.  Where  a  brakeman  on  a  gravel  train  was  injured  bv  reason  of  a  defect  in  the 
track,  which  was  being  repaired,  but  of  the  condition  of  which  he  had  no  knowleilge 
or  notice,  it  was  lield  not  a  risk  assumed,  and  that  the  company  was  liable.  Madden  v. 
Minneapolis  &  St.  L.  Ry.  Co.,  (Minn.)  20  N.  W.  Rep.  317. 

It  is  Htiid  in  Gottlieb  v.  New  York  Cent.,  L.  E.  &  W.  R.  Co.,  3  N.  E.  Rep.  344,  that  a 
railroad  company  is  bound  to  inspect  foreign  cars  which  it  draws  over  its  road,  just  as 
it  would  inspect  its  own  cars,  and  is  responsible  to  its  employes  for  the  consequence  of 
•such  defects  in  such  cars  as  would  be  disclosed  or  discovered  by  ordinary  inspection  ; 
and  that  ernployas  as.sume  no  more  risks  of  defects  in  foreign  cara  than  in  cars  belonging 
to  the  companv*.  But  one  employed  to  remove  disabled  cars  to  repair  shojjs  as.sume:% 
the  i>eril!4  thereof.    Flannagan  v.  Chicago  &  N.  W.  Ry.,  (Wis.)  7  N.  W.  Rep.  337. 

2.  Promise  to  Repair.  Where  a  master  has  expressly  promised  to  repair  a  defect  in 
the  machinery  used  by  tlie  servants  in  his  employment,  the  servant  may  recover  for  an 
injury  caused  tliereby  within  such  a  period  of  time  after  the  promise  as  would  be  reason- 
able to  allow  for  its  performance.  Parody  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  15  Fed.  Rep. 
205.  And  thus  where  a  servant  having  knowledge  of  defects  in  an  engine,  and  having 
given  notice  to  his  employer,  may,  upon  the  master's  promise  to  remedy  the  same, 
and  at  his  request,  continue  in  the  service  and  recover  tor  his  injuries  received  before 
the  expiration  of  the  time  within  which  the  defects  were  promised  to  be  remedied, 
where  the  defects  were  not  so  imminently  dangerous  that  ordinary  prudence  would  re- 
(juire  a  refusal  longer  to  use  it;  and,  under  such  circumstances,  the  servant  was  entitled 
to  recover  though  aware  of  the  risks  as  well  as  of  the  existence  of  the  defects.  Greene 
V.  Minneapolis  &  St.  L.  Ry.  Co.,  (Minn.)  17  N.  W.  Rep.  378.  A  promise  to  repair  made 
by  the  agent  of  the  master  is  binding  on  such  master.  Parody  y.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  15  Fed.  Rep.  206. 

Collins  t>.  Bbackett  and  another. 

Filed  December  5,  1886. 

Commitment — ^Fobm  of  Warrant. 

It  is  not  necessary  that  a  warrant  of  commitment,  under  which  one  is  confined 
in  jail  to  await  the  action  of  a  grand  jury,  set  forth,  as  in  an  indictment,  all  of 
the  facts  essential  to  constitute  a  crime.  It  is  enough  if  it  clearly  designates  the  of- 
fense of  which  the  prisoner  is  accused,  and  shows  that,  upon  examination  before 
the  committing  justice,  it  had  appeared  that  such  offense  had  been  committed,  and 
that  there  was  probable  cause  to  believe  the  accused  to  be  guilty  thereof.  Such 
process  is  a  justification  to  the  officer  who  executes  it. 

Appeal  from  a  judgment  of  the  district  court,  Hennepin  county. 

F.  E,  Latham  and  Ueland,  Shores  <j&  Holt,  for  appellant,  Wra.  H.  Collins. 
Fishj  Eeans  <£•  Holmes,  for  respondents,  Winslow  M.  Brackett  and  another. 

Dickinson,  J.  The  defendant,  as  the  sheriff  of  Hennepin  county,  Im- 
prisoned the  plaintiff  in  the  jail  of  that  county  by  authority  of  a  commitment 
from  a  justice  of  the  peace  of  Wright  county,  committing  the  plaintiff  to  con- 
finement in  that  county.  The  jail  of  Wright  county  being  insufficient,  one 
of  the  judges  of  the  district  court,  as  authorized  by  statute,  made  an  order  to 
the  effect  that  the  commitment  be  executed  by  the  imprisonment  of  the 
plaintiff  in  Hennepin  county.  The  only  question  here  presented  is  as  to 
whether  the  process  from  the  justice  of  the  peace  was  so  defective,  by  reason 
of  the  offense  charged  being  insufficiently  stated,  as  to  deprive  the  defendant 
of  the  protection  from  liablility  which  the  law  extends  to  ministerial  officers 
executing  valid  process  in  accordance  with  their  official  duty.  That  part  of 
the  process  claimed  to  be  defective  is  in  substance  as  follows:  "Whereas,  W. 
H.  Collins  was.  on  the  twenty-eighth  day  of  April,  A,  D.  1885,  charged,  on 


Digitized  by 


Google 


Minn.]  collins  v.  brackett,  709 

the  oath  of  Tacreda  Parra,  with  having,  on  the  second  day  of  February,  1885, 
at  the  said  county  of  Wright,  committed  the  crime  of  disposing  of  and  taking 
away  property  mortgaged  to  this  complainant,  to-wit,  one  set  of  bob-sleighs, 
and  one  three-springed  buggy,  with  pole  and  shafts;  said  mortgage  having 
been  duly  recorded  "with  the  town  clerk  of  the  town  of  Woodland,  in  said 
county,  on  the  thirtieth  day  of  January,  1885  *  *  *;  that  said  taking 
away  was  done  by  said  defendant  with  intent  to  defraud,  and  without  the 
written  consent  of  this  complainant,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  *  «  *  ;  and  whereas, 
upon  an  examination  held  before  the  undersigned,  one  of  the  justices  of  the 
peace,  *  *  *  it  appeared  that  said  offense  had  been  committed,  and  there 
was  probable  cause  to  believe  the  said  W.  H.  Collins  guilty  thereof,"  etc. 

The  recital  as  to  the  offense  contained  in  this  commitment  would  have  been 
insuflacient,  for  the  purpose  of  an  accusation  by  indictment,  for  the  reason, 
if  for  no  other,  that  it  does  not  set  forth  the  fact,  which  is  an  essential  ele- 
ment of  the  statutory  offense,  that  the  accused  was  the  person  who  had  mort- 
giiged  the  property.  (Jen.  St.  1878,  c.  39,  §  14.  But  at  the  common  law  it 
was  not  necessary  that  such  process  set  forth  the  offense  with  the  same  pre- 
cision as  was  necessary  in  an  indictment.  1  Chit.  Crlra.  Law,  109;  Rex  v. 
Croker,  2  Chit.  138;  (18  E.  C.  L.)  It  was  deemed  sufficient  if  it  set  forth 
the  particular  species  of  crime  "with  convenient  certainty,"  or  so  as  to  dis- 
tinguish the  nature  of  the  offense;  as  "for  felony,  of  the  death  of  J.  S.;"  or 
"for  burglary,  in  breaking  the  house  of  J.  S."  2  Hale,  P.  C.  122;  Burns, 
Just.  tit.  "Commitment;"  1  Chit.  Crim.  Law,  111.  And  it  is  said  in  1  East, 
P.  C.  30,  that  "though  the  cause  be  not  expressed  with  sufficient  particu- 
larity, the  officer  is  justified  if  enough  appear  to  show  that  the  magistrate 
had  jurisdiction  over  the  subject-matter.  This  must,  however,  be  under- 
stood if  a  warrant  containing  all  the  essential  requisities  of  one."  And 
«ee  1  Hale,  P.  C.  460;  Roscoe,  Crim.  Ev.  556;  Russ.  Cr.  802.  In  South  Car- 
olina, in  State  v.  Killet,  2  Bailey,  289,  a  warrant  of  commitment  was  held 
sufficient  which  recited  the  offense  as  "passing  a  counterfeit  bank-note,  know- 
ing it  to  be  such."  See,  also.  State  v.  Everett,  and  State  v.  Potter,  1  Dud. 
(S.  C.)  295;  and  State  v.  Jones,  88  N.  C.  671;  Pratt  v.  Bogardus,  49  Barb. 
89.  We  find  nothing  in  our  statute  modifying  the  rule  of  the  common  law 
as  to  the  requisites  of  such  process. 

It  was  not  uecessary  that  the  commitment  set  forth  the  facts  constituting 
the  offense  particularly,  as  in  an  indictment  or  other  criminal  accusation,  to 
which  the  accused  is  to  plead,  and  upon  which  he  is  to  be  tried  and  his  guilt 
or  innocence  determined.  For  the  purpose  of  this  process  the  recital  was 
sufficient.  It  clearly  designated  the  offense  of  which  the  plaintiff  was  ac- 
cused, and  for  which  he  was  held  to  answer,  as  being  the  offense  declared  by 
the  statute  to  which  we  have  referred.  Gen.  St.  1878,  c.  39,  §  14.  It  is  im- 
possible to  construe  it  as  referring  to  anything  else;  and,  while  it  does  not  set 
forth  every  ingredient  in  the  statutory  offense,  it  contains  specifications 
enough  to  indicate,  not  only  the  general  nature  of  the  crime  charged,  but 
the  particular  act  of  which  the  plaintiff  was  accused. 

It  being  further  recited  that,  upon  examination  before  the  justice,  it  had 
appeared  that  the  offense  indicated  had  been  committed,  and  that  there  was 
proble  cause  to  believe  the  accused  to  be  guilty  thereof,  the  warrant  showed, 
upon  its  face,  proper  cause  for  holding  to  bail,  and  for  commitnienl  in  default 
of  bail.  Gen.  St.  1878,  c.  106,  §  18.  It  justified  the  offict-r  in  f\(H-iitin^  it 
as  commanded.  The  claim  of  the  plaintiff  that  the  pn»rt»ss  \v;is  jU'l'«(;ti\t*, 
affording  no  protection  to  the  officer,  cannot  be  sustaineil  cxcppt  by  ItoM  n<r 
it  to  be  necessary  for  his  justification  to  set  forth  in  sucli  ])riMM\ss  ev  ry  fact 
essential  to  constitute  the  offense.  We  think  this  is  not  Ihe  law,  'i'hc  Jud<;- 
ment  in  favor  of  the  defendant  is  affirmed. 
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Gribblb  t>.  Pioneer  Press  Co.* 
'  Filed  December  7,  1885. 

1.  Libel— Calling  Attorney  a  *'Shy8Tek." 

The  word  "shyster,"  in  its  proper  definition,  may  appropriately  have  reference 
to  the  professional  character  and  standing  of  a  lawyer.  Hence,  in  an  action  for 
libeling  one,  as  respects  his  character  aa  a  lawyer,  by  tiie  use  of  the  word  "shyster," 
an  issue  made  as  to  whether  plaintiff  is  a  lawyer  or  not  is  material. 

2.  Same— Malice — Other  Publications. 

In  an  action  for  publishing  a  libel  upon  a  plaintiff,  evidence  of  other  publications 
by  defendant  containing  substantially  the  same  imputation  as  that  sued  upon, 
whether  made  before  or  after  the  latter,  or  even  after  suit  brought  upon  it,  may  be 
admitted  in  evidence  for  the  purpose  of  proving  actual  malice  in  the  publication 
prosecuted  for,  and  tliereby  aggravating  the  damages  recoverable  therefor. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county,  denying  motion 
for  new  trial. 

E.  Gribble  and  J.  B.  Brishin,  for  respondent,  Edwin  Gribble.  W.  D. 
Coriiisli,  for  appellant,  Pioneer  Press  Co. 

Bkrry,  J.  It  is  alleged  in  the  complaint  that  the  plaintiff  is,  and  for  more 
than  10  years  has  been,  a  practicing  attorney  and  counselor  at  law  in  this 
stato,  and  tliat  defendant,  with  intent  to  injure  him  in  his  good  name  and  in 
his  said  profession,  published  of  and  concerning  him  a  false  and  malicious 
libel,  (set  out  in  the  complaint,)  charging  him,  among  other  things,  with  be- 
ing a  "shyster;"  tliereby  charging  and  meaning  to  be  understood  that  plain- 
tilf  "was  guilty  of  dishonest  practices  in  the  practice  of  liis  profession." 
Tlie  answer  generally  and  specifically  denies  that  plaintiff  is  or  ever  has  been 
an  attorney  at  law,  and  expressly  avers  that  his  general  repntation  for  ability 
and  "professional  standing"  is  "properly  described"  in  the  alleged  libel. 

Tho  word  "shyster" — defined  in  Webster  to  mean  "a  trickish  knave;"  "one 
who  c  irries  on  any  business,  especially  a  legal  business,  in  a  dishonest  way" — 
is  evidently  capable  of  having  reference  to  the  professional  character  and 
standing  of  a  lawyer.  Bailey  v.  Kalamazoo  P,  Co.,40  Mich.  251.  The  issue 
made  in  the  pleadings  as  to  whether  the  plaintiff  was  a  lawyer  was  therefore 
material,  and  hence  evidence  to  show  that  he  was  a  lawyer  was  in  point. 
Tho  libel  which  is  the  subject  of  this  action  was  published  August  17,  1882. 

For  the  purpose  of  showing  actual  malice,  the  plaintiff  introduced,  over 
defendant's  exception,  two  articles  published  by  defendant,  one  May  28, 1876, 
the  other  August  24,  1882,  in  both  of  which  plaintiff's  professional  char- 
acter is  assailed,  and  in  both  of  which  he  is  called,  directly  or  by  Intimation, 
a  "shyster. "  The  trial  court  was  of  opinion  that  this  evidence  was  admissible 
solely  for  the  purpose,  by  proving  actual  malice,  of  thereby  aggravating  the 
damages  recoverable  for  the  iibel  set  up  in  the  complaint,  and  so  instructed 
the  jury;  especially  cautioning  them  against  giving  damages  for  the  libels 
(if  any  there  were)  contained  in  the  two  publicivtions  thus  introduced  in  evi- 
dence. While  there  is  some  contrariety  of  opinion  on  the  subject,  the  very 
great  weight  of  authority,  both  in  this  country  and  England,  is  with  the  ruling 
of  the  learned  trial  judge.  It  is  true,  as  was  properly  charged,  that  the  words 
used  in  the  libel  sued  for  are  actionable  j^er  se,  as  sounding,  in  the  phrase  of 
Lord  IIOLT,  "to  the  disreputation  of  the  person"  of  whom  they  were  spoken. 
And  hence  the  law  implies  malice,  and  it  was  therefore  unnecessary  to  prove 
actual  malice  merely  to  make  out  a  cause  of  action.  But  for  the  purpose  of 
showing  the  animiLs,  or,  as  it  is  sometimes  called,  "the intention  and  spirit," 
of  the  publication  sued  for,  and  thereby  enhancing  the  exemplary  damages 
allowable  in  actions  of  this  character,  evidence  of  actual  malice  is  admissible, 
according  to  all  the  authorities  and  for  the  most  obvious  reasons.     1  Amer. 

1  See  note  at  end  of  case. 
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Lead.  Gas,  195,  196.  To  prove  sach  actual  malice  other  pnblications  by  the 
defendant,  containing  substantially  the  same  imputation  as  that  sued  upon, 
whether  made  before  or  after  the  latter,  or  after  suit  brought  upon  it,  are 
competent  and  admissible  in  evidence.  i?hi3  rule  is  sanctioned  by  courts  of 
the  highest  repute,  and  by  some  of  them  in  even  broader  terms. 

In  Barrett  v.  Long,  3  H.  L.  Cas.  395,  an  action  for  a  libel  published  in  a  news- 
paper August  19,  1844,  it  was  held,  sustaining  a  judgment  of  the  exchequer 
chamber  affirming  one  of  the  common  pleas,  that  numbers  of  the  paper  pub- 
lished January  27,  1834,  March  27  and  May  11  and  27,  1835,  and  July  3  and 
21,  1837,  were  admissible  to  show  actual  malice  in  publishing  the  libel  sued 
on.  The  last  of  these  publications  was  made,  as  will  be  observed,  more 
than  seven  years  before  that  upon  which  suit  was  brought.  "  The  circum- 
stance," says  Baron  Pabke,  "that  the  other  libels  are  more  or  less  frequent 
or  more  or  less  remote,  ♦  *  *  merely  affects  the  weight,  not  the  admis- 
sibility, of  the  evidence."  In  Pearson  v.  Letnaitrsy  5  Man.  &  G.  700,  tlie  ac- 
tion was  for  a  libel  (by  letter)  published  November  13, 1841.  A  letter  of  May 
27,  1842,  and  another  of  January  25,  1843,  both  written  after  the  commenoe- 
ment  of  the  action^  were  received  in  evidence  (per  Tindal,  C.  J.)  as  showing 
the  intention  and  spirit  of  the  party,  as  they  contained  repetitions  of  the  libel, 
and  clearly  related  to  the  same  subject.  Of  like  effect  are  Symonds  v.  Carter, 
82  N.  H.  458;  Wallis  v.  Mease,  3  Bin.  546;  Kean  v.  McLaughlin,  2  Serg.  & 
B.  469;  Barr  y.  Moore,  87  Pa.  St.  385;  Bodwell  v.  8wan,  3  Pick.  376;  Bald- 
win V.  Soule,  6  Gray,  321;  Fowler  v.  Gilbert,  38  Mich.  292;  True\,  Plumhy, 
36  Me.  466;  Stowell  v.  BeagU,  79  111.  525;  Ward  v.  Dick,  47  Conn.  302;  WilU 
iams  V.  Miner,  18  Conn.  464;  Townsh.  Sland.  &  Lib.  392-396;  Odgers,  Sland. 
&  Lib.  271,  and  note. 

The  rule  mentioned  has  been  severely  criticised  as  illogical  and  anomalous, 
but  it  is  not  only  maintained  by  adjudications  of  the  highest  authority;  but, 
while  it  may  run  against  some  technical  rules  of  pleading  and  evidence,  we  take 
it  to  be  so  maintained  not  arbitrarily,  or  as  a  mere  matter  of  precedent,  but  l)e- 
cause  it  rests  upon  a  common-sense  judgment  of  human  nature,  and  a  practical 
knowledge  of  its  motives  and  ways.  Tiie  fact  that  a  given  libel  has  beiai  pre- 
ceded and  followed  by  others  of  like  tenor  from  the  same  source  is  one  from 
which,  as  men  are  constituted,  a  legitimate  inference  may  be  drawn  as  to  the 
animus — the  spirit — ^with  which  the  given  libel  was  published.  It  has  a  fair 
tendency  to  show  that  the  given  libel  was  not  published  by  accident  or  mis- 
take, or  even  under  a  sudden  impulse,  or  heedlessly,  but  by  design,  and  with 
a  deliberate  purpose  to  injure  and  persecute  the  person  libeled.  It  is  a  pi'uc- 
tice  of  libeling  such  person  which,  as  remarked  in  Barrett  v.  Long,  ttipra, 
"may  show  in  the  most  satisfactory  manner  that  the  defendant  was  actuated 
by  actual  malice. "  In  our  opinion,  then,  as  before  said,  the  two  publications 
were  properly  admitted;  their  effect  being  confined  to  showing  actual  malice 
in  publishing  the  libel  prosecuted  for,  and  the  jury  being  instructed  accord- 
inly. 

This  disposes  of  the  substance  of  the  appellant's  contention  here,  and  the 
result  is  that  the  order  denying  a  new  trial  is  affirmed. 

As  to  actionable  words,  see  Solverson  v.  Peterson,  (Wis,)  25  N.  "W.  Rep.  14,  and  note, 
16,  17.  It  is  said  by  the  United  States  circuit  court  for  the  Eastern  district  of  MLss«»uri, 
in  Shattuc  v.  McArthur  25  Fed.  Rep.  133,  that  a  written  or  printed  statement  calculated 
to  expose  a  person  to  the  contempt  of  honorable  men  is  libelous.  In  this  case  it  is  said 
that  a  statement  that  a  general  passenger  agent  of  a  railroad  company  '*  has  been  grow- 
ing rich  by  making  his  local  ticket  agents,  or  some  of  them,  divide  their  commissions 
with  him,"  is  Ubefons. 
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Thorp  «j.  Lorenz. 

Filed  December  12,  1886. 

Appbai^-Obdee  D18MI88IN0  Action— Iksufficienct  of  Complaikt. 

An  order  dismissing  an  action  on  the  ground  that  the  complaint  stated  no  eaoM 
of  action  is  not  appealable. 

Appeal  from  an  order  of  the  district  court,  Redwood  county. 

D.  M,  Thorp^  per  se.    M.  M,  Madigan,  for  respondent,  Joseph  Lorenz. 

Bt  the  Court.  This  is  an  appeal  from  an  order  made  on  the  trial  dis- 
missing the  action  on  the  ground  that  the  complaint  did  not  state  a  cause  of 
action.  It  has  been  repeatedly  held  by  this  court  that  an  order  of  this  kind 
is  not  appealable.  Rogers  v.  HolyokCt  14  Minn.  514,  (Gil.  387;)  Lamb  v- 
McCanna,  14  Minn.  513,  (Gil.  385;)  Searles  v.  Thompson,  18  Minn.  316,  (Gil. 
285.)  The  plaintiff  should  either  have  moved  for  a  new  trial  and  appealed 
from  the  order  refusing  it,  or  else  caused  judgment  of  dismissal  to  have  been 
entered,  and  then  appealed  from  the  judgment.    Appeal  dismissed. 
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SUPREME  COURT  OF  WrSCONSlN. 


TiFPma  and  another,  Minors,  by  Fox,  Guardian  ad  litems  and  others  t>. 

BOBINS. 
Filed  December  1.  1885. 

1.  Mines  and  Mining  CiiAiMs— Tenants  in  Common — License. 

A  license  by  one  tenant  in  common  to  prosecute  mining  on  lands  will  not  bind 
a  dissenting  tenant. 

2.  Same — Evidence — ^Finding  Reyebsed. 

The  decision  of  the  circuit  court  that  defendant  made  a  valuable  discovery  of  a 
crevice  or  range  of  lead  ore  upon  plaintiffs'  land  before  his  license  to  mine  was  re- 
voked, held  erroneous,  and  cause  remanded  for  further  proceedings  according  to 
law. 

Appeal  from  circuit  court.  Green  county. 

Orton  &  Osborriy  for  appellants,  Irene  Tipping  and  another,  minors,  by 
Pox,  guardian  dd  litem,  and  others.  M,  M.  Cothem  and  P.  B,  cfe  J,  P.  Simp- 
son, for  respondent,  James  M.  Bobins. 

Cole,  C.  J.  The  learned  circuit  court  decided  that  the  defendant  made  a 
valuable  discovery  of  a  crevice  or  range  of  lead  ore  upon  the  plaintiffs*  land 
before  his  authority  or  license  to  mine  upon  the  land  was  revoked.  It  is  not 
entirely  clear  from  the  findings  upon  what  giound  the  learned  circuit  judge 
based  this  authority  or  license.  It  is  attempted,  as  we  understand  the  argu- 
ment of  the  learned  counsel  for  the  defendant,  to  sustain  his  right  or  license 
upon  two  distinct  and  independent  grounds:  (1)  Through  the  Tipping  lease 
given  in  September,  1874,  to  the  Coon  Branch  Mining  Level  Company ;  and 
(2)  by  parol  license  from  the  defendant  by  the  plaintiff  Fox. 

We  do  not  see  how  the  defendant  acquired  any  rights  from  the  first  source ; 
for,  while  the  evidence  shows  that  there  was  some  talk  between  the  defend- 
ant and  different  members  of  the  Coon  Branch  association  about  assigning  to 
him  that  lease,  yet  it  was  never  in  fact  assigned.  On  the  contrary,  when 
the  defendant  prepared  a  written  assignment  of  the  lease  and  handed  it  to 
the  president  of  the  association  to  be  executed,  the  president  and  other  mem- 
bers refused  to  sign  it.  The  assignment,  as  drawn,  included  both  the  Shaw 
lease  and  the  Tipping  lease,  but  the  evidence  is  entirely  clear  and  conclusive 
that  no  assignment  was  ever  made.  It  is  true,  the  defendant,  after  he  pur- 
chased the  Shaw  tract  in  February,  1876,  prosecuted  mining  quite  exten- 
sively upon  that  land,  but  this  he  did  as  owner.  Nor  can  we  see  the  least 
reason  for  claiming  that  the  defendant  acquired  some  rights  in  the  Tipping 
lease  because  he  was  one  of  the  original  members  of  the  Coon  Branch  associ- 
ation; for,  so  far  as  the  Shaw  tract  was  concerned,  the  association  surren- 
dered its  mining  rights  in  that  land.  The  proof  is  very  explicit  and  satisfac- 
tory that  when  the  defendant  purchased  this  land  he  insisted  that  the  associ- 
ation should  either  work  it  according  to  the  terms  of  the  Shaw  lease,  which 
they  had  not  done,  or  surrender  the  land  to  him.  A  majority  of  the  members 
of  the  association  deemed  it  advisable  to  surrender  it,  and  this  was  in  effect 
done;  so  that  whatever  mining  was  done  upon  the  land  by  the  defendant 
after  he  purchased  it  was  in  his  own  right  as  owner,  and  not  under  any  lease 
which  had  been  theretofore  given  by  his  grantor.  As  he  was  the  owner,  all 
rights  and  title,  legal  and  equitable,  became  absolutely  vested  in  him.  So 
upon  this  branch  of  the  case  we  hold  that  the  defendant  can  claim  nothing 
under  the  Tipping  lease. 

The  court  below  found  that  Fox  verbally  authorized  the  defendant  to  en- 
gage in  and  prosecute  work  for  the  purpose  of  trying  to  find  lead  ore  on  the 
plsdntiff^s  land,  and  that  this  authority  or  license  was  not  revoked  until  after 
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the  defendant  had  made  a  valuable  discovery  on  the  land.  We  think  whatever 
rights  the  defendant  has  to  mine  on  the  land  must  be  derived  from  the  parol 
license,  supported  by  the  statute.  The  evidence  in  regard  to  such  parol  license 
is  quite  contradictory.  We  shall  go  into  no  discussion  of  the  testimony  which 
makes  for  or  against  the  fact.  I  will,  however,  say  that  the  evidence  to  es- 
tablish such  license  is  not  as  clear  and  satisfactory  to  my  mind  as  it  seems 
to  be  to  my  brethren.  Incontestably  there  is  considerable  testimony  in  the 
case  which  tends  to  show  that  Fox,  as  far  as  he  had  power  so  to  do,  gave  the 
defendant  verbal  license  to  mine  upon  this  land.  Even  in  May,  1882,  when 
the  survey  was  made,  he  did  not  seriously  object  to  the  defendant's  mining 
upon  it  if  the  latter  would  pay  one-sixth  rent  for  all  mineral  taken  out  above 
the  white  bed-rock.  It  appears  that  Fox  purchased  an  undivided  one-third  of 
the  land  of  Mary  E.  Tipping  in  April,  1879,  and  another  third  of  Lawrence 
Tipping  in  January,  1881.  The  other  third  belongs  to  the  minoi'S,  Irene  and 
William  Tipping,  subject  to  the  dower  interest  of  their  mother.  After  a 
careful  examination  of  all  of  the  evidence  our  conclusion  is  that  we  cannot 
reverse  the  finding  of  the  trial  court  on  the  ground  that  no  parol  license  is  es- 
tablished. There  is  no  satisfactory  preponderance  of  evidence  against  the 
finding  on  this  point,  except  as  to  the  infant  plaintiffs;  consequently,  under 
our  rule,  we  cannot  set  it  aside. 

As  to  the  other  individed  third  owned  by  the  infant  plaintiffs  there  is  no- 
proof  whatever  that  any  license  was  ever  given  by  any  one  which  can  affect 
them.  Whether  a  general  guardian  could  give  a  parol  license  in  their  be- 
half without  an  order  of  the  county  court  is  a  question  not  presented.  But 
certainly  a  license  by  one  tenant  In  common  to  prosecute  mining  on  land 
would  not  bind  a  dissenting  tenant.  It  is  certainly  a  proper  matter  for  the 
county  court  to  determine  whether  the  interests  of  the  minors  will  be  pro- 
moted by  having  mining  done  upon  their  land.  The  judgment,  so  far  as  it 
relates  to  the  interests  of  the  minors  in  the  land,  we  deem  erroneous.  No 
parol  license  has  been  shown  which  can  bind  them.  Mr.  Fox  might  give  a 
legal  right  to  dig  and  mine  upon  the  land  so  far  as  his  interest  was  concerned. 
Hut  tliis  would  not  bind  the  infants.  Whether  the  parol  license  given  by 
Fox  is  of  any  value  without  the  further  license  lawfully  obtained  of  a  guard- 
ian representing  the  infants  is  a  point  we  need  not  consider  now. 

The  able  and  ingenious  counsel  for  the  plaintiffs  insists  that  there  is  no  evi- 
dence whatever  which  justifies  the  conclusion  that  the  defendant  had  a  parol 
license  from  Fox  to  mine  upon  the  land  which,  even  as  to  him,  was  irrevocable, 
under  section  1647,  Rev.  St.  That  section,  among  other  things,  provides 
"that  no  license  or  lease,  verbal  or  written,  made  to  a  miner,  shall  be  revocable 
by  the  maker  thereof ,  after  a  valuable  discovery  or  prospect  has  been  struck, 
unless  the  miner  shall  forfeit  his  right  by  negligence,  such  as  establishes  a 
forfeiture  according  to  raining  usages."  Counsel  says  that  this  provision 
does  not  mean  that  a  mere  license  to  enter  upon  land,  and  dig  and  remove 
mineral  therefrom,  while  executory,  and  before  an  actual  entry  is  made  under 
it,  is  not  revocable.  The  language,  he  claims,  is  not  susceptible  of  such  a  con- 
struction that  the  words  used  imply  or  presuppose  the  existence  of  a  license 
to  mine,  an  entry  of  the  land  under  it,  and  the  striking  of  a  valuable  discov- 
ery or  prospect  upon  the  very  premises  covered  by  the  license.  We  do  not 
think  the  statute  should  receive  this  strict  construction,  because,  if  so  con- 
strued, it  would  certainly,  in  some  cases,  defeat  the  very  object  of  its  enact- 
ment. Counsel  well  says  that  at  the  time  of  the  passage  of  this  law  an  oral 
license  to  mine  for  lead  ore  was  revocable  by  the  maker  even  when  executed, 
and  where  the  miner  had  entered  under  it  and  made  large  outlays  of  labor 
and  money,  and  had  discovered  mineral.  In  order,  therefore,  to  remedy  this 
state  of  things,  and  protect  the  miner,  this  statute  was  enacted.  !N'ow%  if  it 
should  receive  the  construction  for  which  counsel  contends,  the  purpose  of  its 
enactment  would  in  a  measure  be  defeated.    Take,  for  Illustration,  a  case 
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nearly  like  the  one  at  bar  in  all  essential  points.  A  miner  goes  to  A.  and  B., 
-who  own  adjoining  lots,  and  obtains  a  license  from  each  to  mine  upon  his  land 
on  payment  of  the  usual  rent.  He  goes  to  work  on  the  land  of  A.,  expends 
much  labor  and  money  in  sinking  shafts  and  running  levels,  and  finally  strikes 
a  mineral-bearing  crevice  near  the  line,  which  is  absolutely  certain  to  run 
into  the  land  of  B.  Now,  can  the  latter,  in  view  of  this  statute,  say  to  the 
miner  just  before  this  crevice  is  traced  into  his  land;  "I  revoke  the  license 
i^hich  I  gave  you  to  mine  upon  my  land.  You  have  made  no  actual  entry 
upon  it  tlius  far, — have  really  done  no  mining  upon  it.  You  cannot  have 
the  benefit  of  any  discovery  you  have  made,  nor  remove  any  mineral  which, 
by  prosecuting  your  work,  you  would  obtain  from  the  range  if  you  followed 
it  upon  my  lot?"  No  one  can  fail  to  see  the  wrong  and  injustice  which  the 
land-owner  would  perpetrate  if  allowed  to  revoke  his  license  under  such  cir- 
cumstances. Yet  this  would  be  the  result  if,  as  counsel  contends,  tlie  license 
is  revocable  until  an  actual  entry  is  made  upon  the  land  to  which  it  relates 
and  a  valuable  discovery  is  made  upon  it.  In  this  case  the  defendant  liad 
run  his  drift  nearly  to  the  line  of  the  Tipping  land.  The  crevice  was  an  open 
one,  bearing  mineral,  and  persons  crawled  into  the  opening  and  actually  found 
mineral  in  it  on  that  lot.  We  have  no  doubt,  under  the  circumstances,  that 
the  license  came  fully  within  the  statate,  and  was  irrevocable  at  this  time,  so 
far  as  Fox's  interests  are  concerned. 

But  it  is  claimed  that  the  license  was  revoked  in  August,  1880,  if  any  had  ever 
been  given.  There  was  a  written  notice  put  upon  the  Tipping  lot,  near  the 
line,  at  that  time,  notifying  the  Coon  Branch  association,  and  all  persons 
claiming  under  it,  not  to  mine  on  that  lot  under  the  lease  given  in  1874,  be- 
cause that  lease  had  been  forfeited.  The  defendant  undoubtedly  saw  this  no- 
tice, but  continued,  for  more  than  20  months  thereafter,  drifting  and  run- 
ning his  level  towards  the  Tipping  land.  It  is  not  supposable  that  Fox  was 
ignorant  of  these  mining  operations.  If  he  intended  to  revoke  any  license 
which  he  had  given  the  defendant  to  mine  on  the  Tipping  land,  he  should 
have  notified  the  defendant  personally  of  such  revocation.  The  rules  of  frank, 
manly  dealing  required  him  to  do  this,  in  order  that  the  defendant  nil^ht  be 
aware  of  his  intention  not  to  let  him  follow  his  level  on  tlie  Tipping  lot.  ISo 
we  are  not  inclined  to  treat  the  notice  given  as  a  revocation  of  any  license 
which  had  been  made  to  the  defendant. 

The  only  remaining  question  arises  on  the  fifth  finding.  The  circuit  court 
found  that  the  question  of  the  right  to  mine  upon  the  plaintiffs'  land  by  the 
defendant,  as  lessee  or  as  the  discoverer  of  a  valuable  range,  was  not  necessa- 
rily involved  in  any  previous  litigation  between  the  parties.  It  appears  that 
on  the  trial  the  plaintiffs  offered  in  evidence  the  record  in  an  action  com- 
menced, subsequent  to  this,  by  the  defendant  in  this  case  against  two  of  the 
present  plaintiffs  and  two  other  parties.  That  suit  seems  to  have  been  (reated, 
both  by  counsel  and  court,  as  a  legal  action  triable  by  a  jury.  On  the  trial  of 
that  action  the  court  nonsuited  the  plaintiff.  Now,  it  is  said  that  that  judg- 
ment, though  in  form  a  nonsuit,  really  involved  the  merits  of  the  action  so 
as  to  operate  as  an  estoppel  upon  all  issues  in  this.  But  we  do  not  think  this 
effect  should  be  given  to  that  adjudication.  That  action  was  between  differ- 
ent parties,  and  the  questions  there  litigated  did  not  necessarily  cover  the 
grounds  or  issues  embraced  in  this  suit.  That  suit  was  in  the  nature  of  an 
action  quare  clatisum  to  determine  the  right  of  the  defendants  there  to  sink 
a  shaft  from  the  surface  of  the  ground  to  an  opening  below.  The  plaintiff 
was  nonsuited,  and  the  judgment  therein  given  ought  not  to  conclude  the 
parties  in  this  action  from  litigating  the  issues  which  are  involved  in  the 
pleadings. 

It  follows  from  these  views  that  the  judgment  of  the  circuit  court  must  be 
reversed  for  the  reasons  given  as  to  the  rightB  of  the  infant  plaintiffs,  and 
the  cause  remanded  for  further  proceedings  according  to  law. 
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Fowler  and  another,  Trustees,  etc.,  v,  Soott. 
Filed  December  1, 1886. 

1.  Public  Lakdb— Aoquzbiko  Right  to  Patent. 

When  public  lands  have  been  surveyed  and  placed  in  the  market,  or  otherwise 
opened  to  private  acquisiti6n,  a  person  who  compliei  with  all  the  requisites  nece^ 
sary  to  entitle  him  to  a  patent  on  a  particular  lot  or  tract  is  to  be  regarded  as  the 
equitable  owner  thereof ;  the  land  is  no  longer  open  to  location,  and  a  subsequent 
grant  thereof  to  another  party  is  void  unless  the  first  location  or  entry  be  varated 
and  set  aside. 

2.  Sam5— Evidence— Rkoordb  of  Indian  Tbibb. 

The  tribal  records  of  the  Broth ertown  Indians,  Md  admissible  in  eyideoce  to 
show  the  allotments  of  land  made  under  the  acts  of  congress.      ^ 

3.  Ejectment— Pleading— Anbwke— Want  of  Title  in  Plaintiff. 

The  want  of  title  in  the  plaintiff  is  purely  a  legal  defense,  and  such  defense  is  well 
pleaded  by  a  general  denial  in  the  answer. 

4.  Indians— Broth  ertown  Indians. 

Query,  whether  the  tribal  character  of  the  Broth ertown  Indians  has  entirely 
ceased. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

Ejectment  for  the  north  half  of  the  west  45  acres  of  lot  7  of  the  town  of 
Brotliertown,  county  of  Calumet  and  state  of  Wisconsin.  The  plaintiffs  claiui 
the  lot  under  a  patent  issued  to  them,  and  to  deceased  co-trustees,  by  the 
United  States,  dated  June  10,  1878,  which  purports  to  grant  to  such  trustees 
for  the  Brothertown  Indians,  among  other  lands,  the  lot  in  controversy. 
This  patent  was  issued  in  attempted  compliance  with  chapter  63  of  the  r»aws 
of  Second  Session  of  the  Forty-Qfth  (Congress,  entitled  "An  act  to  authorize 
the  issue  of  a  patent  of  certain  lands  in  the  Brothertown  reservation,  in  the 
state  of  Wisconsin,  to  the  persons  selected  by  the  Brothertown  Indians, "  ap- 
proved April  20,  1878.  20  St.  at  Large,  513.  The  defendant  claims  that  tlie 
west  45  acres  of  said  lot  was  set  apart  and  allotted  to  one  Hannah  Paul,  wife 
of  Cornelius  Paul,  (both  being  members  of  the  tribe  of  Brothertown  Indians,) 
in  1840,  pursuant  to  an  act  of  congress  in  that  behalf  entitled  "An  act  for  the 
relief  of  the  Brothertown  Indians  in  the  territory  of  Wisconsin, "  approved 
March  3,  1839.  5  St.  at  Large,  349.  He  also  claims  to  be  the  owner  in  fee 
of  the  lot  in  controversy  by  virtue  of  mesne  conveyances  from  Cornelius  Paul 
and  wife  to  him.  After  a  trial  of  the  action  before  the  court,  without  a  jury, 
the  court  gave  judgment  for  the  defendant,  dismissing  the  complaint  on  the 
merits.  This  appeal  is  by  the  plaintiffs  from  such  judgment.  The  findings 
of  fact  upon  which  the  judgment  is  founded  are  as  follows: 

''First.  That  prior  to  the  date  hereinafter  named,  and  up  to  the  year  1839, 
the  Brothertowns  were  a  tribe  of  Indians  residing  in  the  state  of  Wisconsin, 
preserving  and  maintaining  tribal  usages,  customs,  and  government  among 
themselves,  and  that  said  tribe  of  Brothertowns  was  a  branch  or  part  of  the 
tribe  or  nation  known  as  the  Menominee  Indians. 

''Second.  That  by  a  treaty  between  the  United  States  and  said  tribe  of 
Menominee  Indians,  dated  February  8, 1831  >  and  a  future  treaty  between  the 
same  parties,  dated  October  27,  1832,  there  was  secured  and  set  apart  to  the 
Brothertown  tribe  a  tract  of  land  lying  on  the  east  side  of  Lake  Winnebago, 
in  the  territory  of  Wisconsin,  comprising  23,040  acres,  and  the  possession  of 
said  tract  was  entered  into  by  said  tribe;  that  thereafter  said  tract  of  land 
was  subdivided  among  the  various  members  of  said  tribe  in  accordance  with 
their  tribal  government  at  that  time  existing,  and  that,  in  the  year  1834.  a 
tract  of  land,  corresponding  with  and  being  the  same  as  lot  seven  (7)  of  the 
Brothertown  reservation,  mentioned  in  the  complaint,  was  assigned  and  set 
apart  by  the  unanimous  consent  of  said  tribe  to  one  Solomon  Paul,  who  was 
then  a  member  of  said  Brothertown  tribe;  that  said  Solomon  Paul  was  in  the 
occupancy  of  said  land  under  said  assignment  at  and  prior  to  the  allotment 
and  apportionment  of  said  reservation  under  the  act  of  congress  of  the  year 
1839,  hereinafter  mentioned. 
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**  Third.  That  by  an  act  of  congress,  entitled  'An  act  for  the  relief  of  the 
Brothertown  Indians,  in  the  state  of  Wisconsin,'  approved  March  3,  1889,  it 
was  enacted  that  said  tract  of  23,040  acres  of  land,  reserved  to  said  Brother- 
town  tribe  as  aforesaid,  might  be  partitioned  off  and  divided  among  the  dif- 
ferent individuals  comprising  said  tribe  by  commissioners  elected  in  accord- 
ance with  said  act,  and  that  after  such  partition  and  division  the  several 
pieces  and  parcels  should  be  held  by  the  members  of  said  tribe,  severally  and 
separately,  in  fee-simple;  that  said  commissioners  were  required  by  said  act 
to  make  to  the  president  of  the  United  States  a  full  report  of  such  apportion- 
ment, giving  the  name  of  each  person  to  whom  any  land  was  apportioned, 
with  the  description  and  quantity  assigned  to  each,  and  were  to  accompany 
said  report  with  a  fair  and  accurate  map  of  the  whole,  showing  the  divisions 
and  partitions  referred  to  in  the  report;  that  the  said  commissioners  in  their 
allotment  under  said  act  of  congress  duly  assigned  and  allotted  to  the  *wife  of 
Solomon  Paul,'  Hannah  Paul,  the  west  45  acres  of  lot  7  of  the  Brothertown 
reservation  aforesaid,  which  included  within  it  all  of  the  premises  described 
in  the  complaint  in  this  action,  but  by  mistake  and  inadvertence  omitted 
the  same  from  the  report  made  as  required  by  said  act,  except  in  so  far  as 
the  same  appears  upon  the  map  which  accompanied  the  said  report,  and  which 
I  find  to  be  a  part  of  said  report;  that  since  said  allotment  of  said  west  45 
acres  of  said  lot  7  the  premises  described  in  the  complaint  have  been  contin- 
uously claimed  by  said  Hannah  Paul,  *  wife  of  Solomon  Paul/  her  grantees, 
;uid  the  various  parties  through  whom,  by  successive  conveyances,  reaching 
back  to  said  Hannah  Paul,  the  defendant  derives  his  title,  and  this  defendant, 
down  to  the  present  time. 

'*  Fourth.  That  at  and  prior  to  the  date  of  the  patent  to  the  plaintiffs  set 
forth  in  the  complaint  the  plaintiffs  had  notice  of  and  were  aware  that  the 
premises  aforesaid  had  been  allotted  under  said  act  of  congress  of  March  3, 
1839,  to  said  Hannah  Paul,  and  that  the  same  had  since  such  allotment  been 
claimed  and  occupied  by  her  and  her  grantees. 

''Fifth.  That  the  defendant  is  the  equitable  owner  of  the  premises  de- 
scribed in  the  complaint,  and  is  entitled  to  retain  the  possession  thereof. 

''Sixth.  That  the  title  which  the  plaintiffs  received  by  the  patent  men- 
tioned in  the  complaint,  they  received  for  the  benefit  of  the  defendant,  and 
the  benefit  of  such  patent  inures  to  the  defendant  in  this  action. 

"Seventh.  That  the  defendant  is  entitled  to  the  possession  of  the  premises 
described  in  the  complaint,  and  does  not  unlawfully  withhold  the  same  from 
the  plaintiffs." 

Elihu  Colman,  for  appellants,  L.  S.  Fowler  and  another,  trustees,  etc. 
.Spuce  d'  Hiner^  for  respondent,  John  H.  Scott. 

Lyon,  J.  If  the  west  45  acres  of  lot  7,  in  the  Brothertown  reservation, 
was  legally  allotted  to  Hannah  Paul,  although  never  patented  to  her,  such 
allotment  vested  in  her  the  whole  beneficial  interest  in  the  lot,  and  the  patent 
subsequently  issued  to  the  plaintiffs  and  their  deceased  co-trustees  (under 
which  the  plaintiffs  claim)  is  void.  In  such  case  the  government  has,  at 
most,  only  the  naked  legal  title,  which  it  holds  in  trust  for  the  original  al- 
lottee and  her  representatives  or  grantees,  and  cannot  convey  it  to  a  stranger. 
If  authority  be  desired  to  propositions  so  manifestly  correct  and  just,  it  may 
be  found  in  the  language  of  the  supreme  court  of  the  United  States  in  Wirth 
V.  Branson^dS  U.  S.  118.  It  is  there  said:  "The  rule  is  well  settled  by  a 
long  course  of  decisions  that  when  public  lands  have  been  surveyed  and  placed 
in  the  market,  or  otherwise  opened  to  private  acquisition,  a  person  who  com- 
plies with  all  the  requisites  necessary  to  entitle  him  to  a  patent  in  a  particu- 
lar lot  or  tract  is  to  be  regarded  as  the  equitable  owner  thereof,  and  the  land 
is  no  longer  open  to  location.  The  public  faith  has  been  pledged  to  him,  and 
any  subsequent  grant  of  the  same  land  to  another  party  is  void,  unless  the 
Ijrst  location  or  entry  be  vacated  and  set  aside.''    In  that  case  a  county  land- 
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warrant  had  been  lawfully  located  on  the  land  claimed,  and  subsequently  a 
patent  for  the  land  was  issued  to  another  adversely  to  the  claim  under  the 
warrant.    The  same  principle  is  clearly  applicable  to  the  present  case. 

If  the  allotment  was  made  to  Hannah  Paul,  every  necessary  act  was  done 
to  entitle  her  to  a  patent  for  the  lot,  and  such  allotment  was  never  viicated 
or  set  aside.  In  that  case  it  is  quite  immaterial  whether  the  defendant  has 
or  has  not  succeeded  to  her  title.  The  plaintilTs  must  recover,  if  at  all,  on  the 
strength  of  their  own  title.  Tliat  failing,  their  action  fails.  The  trial  court 
found  such  allotment  was  legally  made,  and  dismissed  the  complaint  on  the 
merits.  If  the  testimony  supports  the  finding,  the  j udgment  is  correct ;  other- 
wise, probably,  it  cannot  be  upheld. 

Does  it  sutllciently  appear  that  the  w^est  45  acres  of  lot  7  was  legally  allot- 
ted to  Hannah  Paul?  The  documentary  evidence  bearing  upon  the  question 
consists  of  a  copy  of  the  report  made  by  the  commissioners,  pursuant  to  the 
act  of  1839,  from  the  office  of  the  register  of  deeds  of  Calumet  county,  certi- 
fied by  the  commissioner  of  the  general  land-office  in  the  form  required  by 
an  act  of  congress  of  1812,  (5  St.  at  Large,  716,)  which  was  held  suriieieiit  in 
McLane  v.  Booee,  35  Wis.  27.  Accompanying  this  report  was  a  map,  in  the 
register's  office,  of  the  Brothertown  reserve,  divided  into  lots,  with  the  name 
of  the  person  to  whom  each  lot  was  allotted  written  thereupon.  It  is  certi- 
fied to  by  the  surveyor  under  date  of  July  13,  1840,  as  having  been  made  for 
the  use  of  the  general  land-office,  but  is  not  signed  by  the  allotment  commis- 
sioners, or  authenticated  by  the  separate  certificate  of  the  commissioner  of 
the  land-office.  Such  report  and  map  were  put  in  evidence  by  the  defendant, 
under  objection  by  the  plaintiffs  to  the  map  as  testimony.  Two  books  were 
also  offered  in  evidence  by  the  defendant,  and  received  under  like  objection, 
claimed  to  contain  the  tribal  records  of  the  Brothertown  Indians  before  the 
allotment  of  their  lands  in  severalty.  From  these  it  appeared  that,  by  a 
unanimous  vote  of  the  tribe,  at  a  meeting  thereof  denominated  a  town 
meeting,  held  September  2, 1835,  the  land  constituting  lot  7  was  assigned  in 
severalty  to  Solomon  Paul.  A  large  number  of  lots  were,  in  like  manner, 
assigned  to  various  members  of  the  tribe.  In  the  repoi-t  of  the  allotment 
commissioners,  excluding  the  map,  the  east  50  acres  of  lot  7  is  allotted  to 
Solomon  Paul,  but  no  mention  is  made  of  the  west  45  acres  thereof.  On  the 
map  the  east  50  acres  is  marked  with  tlie  name  of  Solomon  Paul,  and  on  the 
west  45  acres  is  written  "wife  of  Solomon  Paul."  The  defendant  also  intro- 
duced oral  testimony  (received  under  objection)  to  the  effect  that  Hannah 
Paul  was  the  wife  of  Solomon  Paul;  that  they  went  into  possassion  of  lot  7 
under  the  tribal  allotment  of  1835,  and  still  lived  thereon  when  the  allotment 
was  made  under  the  act  of  1839;  and  that  the  commissioners  did,  in  fact,  al- 
lot the  west  45  acres  of  that  lot  to  Hannah  Paul.  It  was  stipulated  on  the 
trial  that  Solomon  Paul  and  wife  conveyed  the  lot  in  controversy,  in  1855,  to 
a  grantor  (through  mesne  conveyances)  of  the  defendant. 

The  learned  counsel  for  the  plaintiffs  maintains  that  the  map  is  not  suffi- 
ciently identified  as  the  map  returned  by  the  allotment  commissioners  to  the 
general  land-office;  and,  if  identified,  that  it  is  no  part  of  the  report  of  the 
commissioners.  He  argues  therefrom  that  the  entry,  "  wife  of  Solomon  Paul. " 
on  the  west  45  acres  of  lot  7,  as  delineated  on  the  map,  does  not  constitute  an 
allotment,  and  the  report  making  no  mention  of  an  allotment  of  that  parcel 
of  land  to  her,  none  was  ever  made.  These  propositions  will  now  be  con- 
sidered. 

As  to  identity,  the  map  itself  furnishes  sufficient  intrinsic  evidence  that  it 
was  made  and  returned  by  the  allotment  commissioners.  The  report  men- 
tions nearly  500  allotments,  giving  the  name  of  each  allottee,  and  the  numl)er 
and  fraction  of  his  or  her  lot.  An  examination  of  the  map  shows  that,  with 
but  very  few  exceptions,  and  those  manifestly  accidental,  the  map  corre- 
sponds throughout  with  the  report.     The  act  of  1839  required  the  commis- 
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sioners  to  accompany  their  report  with  a  map.  Finding  a  map  in  the  proper 
office  which  corresponds  so  nearly  with  the  report,  it  must  be  presumed  that 
they  did  their  duty,  and  that  the  map  before  us  was  made  under  their  direc- 
tion, and  returned  by  them,  as  a  compliance  with  the  requirements  of  the  act 
of  1839  in  that  behalf.  There  is  still  another  proof  of  the  identity  of  this 
map.  In  1845  the  allotment  commissioners  made  an  amendatory  return  to 
the  commissioner  of  the  land-office,  pointing  out  certain  errors  which  had 
been  discovered  in  the  report  and  map.  In  one  case  they  say:  "Fractions  1, 
2,  3,  4,  5,  of  west  half  of  lot  148,  were  designated  for  Benjamin  G.  Fowler. 
In  this  case  the  map  in  your  office  is  wrong  in  setting  the  aforesaid  five  frac- 
tions to  Thos.  Kiness."  Looking  at  the  map,  we  find  those  fractions  marked 
to  Thos.  EinesSy  This  is  very  Cbgent  proof  that  we  have  the  right  map  be- 
fore us. 

Is  the  map  part  and  parcel  of  the  report?  Section  5  of  the  act  of  1839  re- 
quires the  commissioners,  after  having  made  partition  and  division  of  the 
reservation,  as  therein  before  provided,  to  make  "a  full  report  of  their  pro- 
ceedings in  the  premises,  setting  forth  the  name  of  each  person  to  whom  they 
have  apportioned  any  part  of  said  land,  the  quantity  apportioned  or  allotted 
to  each,  with  the  metes  and  bounds,  or  other  dednite  description  of  each  several 
piece  or  parcel  of  land,  and  they  shall  accompany  the  said  report  with  a  fair 
and  accurate  map  of  the  whole,  showing  the  divisions  and  partitions  afore- 
said. "  The  report,  excluding  the  map,  gives  the  names  of  allottees  and  the 
number  of  the  lot,  or  fraction  of  a  lot,  awarded  to  each.  In  but  few  cases 
does  it  specify  the  number  of  acres  in  a  given  allotment.  Neither  does  it 
purport  to  give  metes  and  bounds,  orany  definite  descriptions  of  the  parcels 
of  land  allotted.  Without  the  map  the  descriptions  are  unintelligible,  and 
the  reports  would  utterly  fail  to  come  up  to  the  requirements  of  the  act  of 
1839.  But  read  the  map  with  the  report,  and  as  an  integral  part  of  it,  and 
•  the  provisions  of  the  act  above  quoted  are  complied  with  in  every  particular. 
It  seems  very  clear  to  us  that  the  map  should  be  so  read  and  regarded,  and 
that  the  act  should  be  construed  as  meaning  that  the  report  should  contain 
the  map  therein  required.  It  necessarily  results  from  these  views  that  the 
map  is  just  as  high  evidence  of  an  allotment  as  are  the  other  portions  of  the 
report;  and  if,  as  in  this  case,  the  latter  is  silent,  an  allotment  on  the  map 
i3  sufficient  to  pass  the  whole  equitable  title  to  the  land  to  the  allottee,  with 
the  full  right  to  the  possession  thereof,  leaving  in  the  government  only  the 
naked  legS  title.     The  learned  circuit  judge  so  held. 

If  other  proof  were  required  to  establish  the  fact  that  the  west  45  acres  of 
lot  7  was  allotted  to  Hannah  Paul,  such  proof  is  found  in  this  record.  The 
books  already  mentioned,  which  contain  tribal  records  previous  to  the  allot- 
ment, show  that  allotments  of  portions  of  the  Brothertown  reserve  were  made 
by  the  tribe  to  many  of  the  members  thereof,  in  severalty,  and  that  lot  7  was 
so  allotted  to  Cornelius  Paul  in  1835.  These  allotments  usually  contained 
100  acres  each,  but  lot  7  abutted  Lake  Winnebago  on  the  west,  and  was 
fractional,  containing  but  95  acres.  The  act  of  1839  distinctly  recognized 
the  existing  laws,  customs,  usages,  and  agreements  of  the  tribe,  and  directed 
that  lands  then  held  or  possessed  by  members  of  the  tribe  in  severalty  should, 
as  far  as  the  same  could  consistently  be  done,  be  allotted  to  the  several  occu- 
pants thereof,  unless  a  person  occupied  more  than  he  was  justly  entitled  to, 
in  which  case  the  overplus  might  be  apportioned  to  others.  See  sections  2,  4. 
A  comparison  of  the  tribal  allotments  of  1835  with  the  map  shows  that  these 
requirements  of  the  act  of  1839  were  faithfully  executed  by  the  commission- 
ers.  - 

It  satisfactorily  appears  that  Cornelius  Paul  went  into  possession  of  lot  7 
under  the  tribal  allotment,  and  was  living  thereon  w^ith  his  wife,  IJjinnah 
Paul,  when  the  allotment  under  the  act  of  1839  was  made.  The  last  allot- 
ments usually  contained  50  acres  each,  in  one  body,  and  10  acres  elsewhere. 
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So  the  commissioners  appropriated  the  east  50  acres  of  lot  7  to  Cornelius  Paul. 
The  east  side  of  this  tract  abutted  a  highway,  and  it  is  verj'  probable  that  the 
dwelling  of  the  allottee  and  his  wife  and  the  principal  improvements  were 
situated  thereon.  Under  these  circumstances  it  would  be  very  natural  that  the 
wife  should  have  desired  the  balance  of  the  farm  to  be  allotted  to  her,  and  that 
the  commissioners  should  have  so  allotted  it.  Moreover,  the  presumption  is 
(there  being  no  proof  to  the  contrary)  that  Hannah  Paul  remained  in  actual 
possession  and  occupancy  of  the  portion  of  lot  7  in  controversy  in  this  action 
until  she  and  her  husband  conveyed  the  same  in  1855.  These  facts,  aside  from 
the  parol  proof  that  the  west  45  acres  of  lot  7  wtis  actually  allotted  to  her, 
strongly  corroborate  the  accuracy  of  the  view  above  expressed  that  the  entry 
on  the  plat  of  that  tract  in  the  map,  "wife  of  Solomon  Paul,"  was  intended 
to  be  and  in  fact  was  an  effectual  allotment  thereof  to  her. 

It  was  argued  that  the  tribal  records  were  not  sufficiently  authenticated  to 
entitle  them  to  be  read  in  evidence.  We  think  otherwise.  They  are  ancient 
instniments  within  the  meaning  of  that  term  as  used  in  the  law  of  evidence. 
They  purport  to  have  been  made  by  a  tribal  officer  denominated  a  "town 
plerk."  Such  an  officer  is  recognized  by  an  Jtct  of  1839,  which  provides,  in 
section  5,  that  the  report  and  map  of  the  allotment  commissioners,  or  a  copy 
thereof,  shall  be  deposited  "with  the  town  clerk  of  said  tribe."  They  were 
proved  to  have  been  in  the  office  of  the  town  clerk  of  Brothertown  for  many 
years,  and  there  was  other  testimony  tending  to  show  that  they  were  the 
tribal  records.  Besides,  the  books  in  which  these  records  are  contain  abun- 
dant intrinsic  evidence  of  a  most  interesting  chanicter,  of  the  genuineness  of 
tlie  recor^iS.  These  facts  render  the  records  admissible  in  evidence.  See  1 
Greenl.  Ev.  §§  21,  141,  570,  and  notes. 

The  commissioners  made  an  allotment  to  "Hannah  Paul,"  by  name,  of  50 
acres  in  a  portion  of  the  town  remote  from  lot  7.  Tt  is  argued  that,  because 
there  is  no  proof  that,  there  were  two  allottees  of  that  name,  it  must  be  as- 
sumed that  the  wife  of  Solomon  Paul  is  such  allottee,  which,  of  course,  would 
make  stongly  against  the  claim  that  she  was  the  allottee  of  a  part  of  lot  7. 
It  is  sufficiently  evident,  however,  that  when  one  allotment  was  made  to 
"Hannah  Paul"  and  another  to  "the  wife  of  Solomon  Paul"  the  commission- 
ers were  making  allotments  to  two  different  persons.  The  allotments  may 
have  been  made  in  that  form  to  distinguish  between  two  of  the  same  name, 
or  the  commissioners  may  not  have  known  ihe  name  of  the  wife  of  Solomon 
Paul.  The  former  is  the  more  probable  reason.  After  so  great  a  lapse  of 
time  it  ought  not  to  be  presumed  that  there  was  but  one  Hannah  Paul  in  the 
tribe,  when  the  map  contains  intrinsic  evidence  that  there  may  have  been, 
probably  were,  two  of  that  name.  A  witness  introduced  by  the  defendant 
testified  that  his  mother  was  a  Brothertown  woman,  named  Hannah  Paul, 
and  that  she  had  land  in  the  north  part  of  the  town.  The  land  allotted  to 
Hannah  Paul  was  on  the  north  line  of  the  town.  Whether  or  not  the  mother 
of  the  witness  was  ever  the  wife  of  Solomon  Paul  does  not  appear.  The  tes- 
timony is  not  very  significant,  and  we  have  given  no  weight  to  it. 

Counsel  for  the  plaintiffs  offered  in  evidence  a  copy  of  a  map  of  Brother- 
town,  duly  authenticated  by  the  certificate  of  the  commissioner  of  the  gen- 
oral  land-office,  and  offered  to  testify  that  he  examined  the  records  of  that 
oflice  in  May,  1883,  and  found  two  maps  connected  with  this  allotment  re- 
port, one  similar  to  that  in  evidence,  and  the  other  the  original  of  the  map  so 
offered  by  him  in  evidence;  also  that  he  found  a  letter  with  the  latter  map 
showing  it  was  sent  to  the  office  after  the  other  map  had  been  sent.  The 
map  and  testimony  were  not  received.  If  the  offered  testimony  had  been  re- 
ceived, it  could  have  had  no  influence  upon  the  determination  of  the  case. 
The  rejected  map  is  like  the  other,  except  it  is  drawn  on  a  smaller  scale,  and 
none  of  the  names  of  iillottees  are  written  upon  it.  The  offered  testimony 
may  be  considered  as  in  the  case,  and  the  map  may  be  considered  a  part 
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of  the  report  of  the  allotment  commissioners,  yet  it  does  not,  in  the  least, 
affect  the  other  map,  or  impair  its  standing  as  a  part  of  such  report.  The 
testimony  and  map,  had  they  been  received,  would  not  have  helped  the  case 
of  the  plaintiff,  and  their  rejection  (if  erroneous)  was  an  immaterial  error. 

The  point  was  made  in  the  argument  that  the  equitable  title  claimed  by 
the  defendant  to  the  locus  in  qiio  is  not  well  pleaded.  We  do  not  reach  that 
question,  because  we  hold  that  the  plaintiflfs  have  failed  to  establish  their 
title  thereto.  The  want  of  title  in  the  plaintiff  is  purely  a  legal  defense,  and 
such  defense  was  well  pleaded  by  the  general  denial  in  the  answer.  It  was 
pleaded  in  the  answer  as  a  defense  to  the  action,  and  argued  by  the  counsel 
that  the  act  of  1839  was  fully  executed  about  January  1,  1840,  and  that,  by 
the  provisions  of  such  act,  the  tribe  of  Brothertown  Indians  ceased  from  that 
time  to  have  any  existence  as  a  nation,  body,  or  tribe;  hence  that  there  are 
no  cestuis  que  trust  capable  of  taking  any  beneficial  interest  under  the  pat- 
ent issued  to  the  plaintiffs  and  their  deceased  co-grantees  in  trust,  and  such 
patent  is  void  for  such  reason.  Having  reached  the  conclusion  on  other 
grounds  that  the  plaintiffs  cannot  maintain  the  action,  it  becomes  unneces- 
sary to  decide  on  this  appeal  whether  those  propositions,  or  any  of  them,  are 
well  taken. 

A  determination  of  the  validity  of  this  defense  wag  specially  requested  by 
counsel,  for  the  alleged  reason  that  other  similar  actions,  founded  on  the  same 
patent,  are  pending,  in  which  the  question  may  and  probably  will  be  material. 
Because  of  this  the  writer  takes  the  liberty  to  suggest  that  it  is  at  the  least 
doubtful  whether  the  tribal  character  of  the  Brothertown  Indians  has  entirely 
ceased.  The  act  of  1839  provides  that,  when  its  provisions  in  certain  speci- 
fied particulars  have  been  executed,  the  rights  of  those  Indians  *'as  a  tribe 
or  nation,  and  their  power  of  making  and  executing  their  own  laws,  usages, 
or  customs  as  such  tribe,  shall  cease  and  determine."  But  their  right  to  re- 
ceive annuities  due  them  from  the  state  of  New  York,  or  the  United  States, 
the  same  as  though  the  act  had  not  been  passed,  is  expressly  reserved  to  them. 
Section  7.  It  would  seem  from  the  last  provision  that  their  tribal  character 
is  sufficiently  preserved  to  enable  them  in  their  capacity  as  a  tribe  to  receive 
annuities.  If  so,  why  may  not  the  members  of  the  tribe,  as  such,  be  compe- 
tent beneficiaries  of  a  trust  to  receive  money  from  other  sources?  Again, 
the  commissioners,  under  the  act  of  1878,  in  their  report,  make  the  following 
statement  of  the  manner  in  which  they  disposed  of  a  mill,  and  its  appurte- 
nances: "A  mill,  which  was  built  a  few  yeai-s  ago  at  the  expense  of  the  na- 
tion, together  with  all  its  water  privileges,  property,  and  appurtenances,  as 
secured  and  released  to  the  nation  at  former  periods,  by  instruments  in  the 
possession  of  our  authorities,  has  been  assigned  to  a  member  of  our  tribe 
(elected  at  town  meeting  held  for  the  pui-pose)  in  trust  for  the  nation,  who 
are  the  proprietors. "  It  does  not  appear  that  the  United  States  has  ever  made 
any  objection  to  such  disposition  of  the  mill  property.  Should  that  property 
be  hereafter  sold  by  competent  authority,  no  provision  being  made  for  dis- 
tributing the  proceeds,  would  not  a  court  of  equity  direct  the  same  to  be 
tlistributed  to  the  Brothertown  Indians,  according  to  the  former  usages, 
customs,  and  regulations  of  said  tribe?  In  other  words,  would  not  the  court 
regard  them  as  competent  to  take  as  beneficiaries  under  a  trust?  The  act 
of  1878  disposes  of  the  proceeds  of  the  lands  patented  under  it  to  trustees  pre- 
cisely as  has  just  been  suggested,  and  there  seems  no  insuperable  obstacle  in 
the  way  of  ascertaining  who  are  the  individual  beneficiaries.  Even  if  the 
tribal  functions  had  entirely  ceiised  before  that  act  was  passed,  does  not  the 
act  sufficiently  restore  them  to  enable  the  members  of  the  tribe,  as  such,  to 
take  as  beneficiaries  of  the  trust  created  by  the  act? 

The  writer  strongly  inclines  to  the  opinion  that  all  of  the  questions  here 
suggested,  especially  the  last,  should  be  answered  in  the  affirmative.     The 
judgment  of  the  circuit  court  must  be  affirmed. 
v.25N.w.,no.8 — 46 
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SUPREME  COURT  OF  NEBRASKA. 


State  o.  ScHucHAKDr. 
Filed  December  1, 1885. 

1.  Criminal  Law— Jury— Dibagreemknt— Discharge. 

The  authority  of  a  judge  of  the  district  court  in  the  trial  of  a  criminal  case  to  dis- 
charge the  jury  in  the  event  of  disagreement,  without  the  consent  of  the  prisoner, 
can  only  be  exercised  after  the  jury  liave  been  in  consultation  for  so  long  a  time 
that  there  is  no  reasonable  probability  that  they  will  agree. 

2.  Same— DiscHAROR — Prisoner  Unnotified. 

Where  a  cau.se  was  submitted  to  the  jury  at  7  o'clock  p.  M.,  and  the  jury,  at  6  a. 
M.,  the  next  dajr,  reported  to  the  judge  that  they  were  unable  to  agree,  and  were 
discharged  by  him  without  the  consent  of  the  prisoner,  or  notice  to  nini  or  his  at- 
torney, held^  that  the  discharge  of  the  jury  was  unauthorized,  and  the  prisoner  was 
entitled  to  be  released. 

3.  Same — Discharge — Record. 

Where  a  jury  in  a  criminal  case  is  discharged  for  any  of  the  causes  mentioned  in 
section  485  of  the  Criminal  Code  the  record  must  show  the  necessity  for  such  dis- 
charge. 

Exceptions  from  Cuming  county. 

Guy  R.  Wilbur,  (  Wilbur  F.  Bryant  with  him,)  for  the  State.  T.  M.  Franse^ 
for  defendant. 

Maxwell,  J.  At  the  J^ovember  term  of  the  district  court  of  Cuming 
county  the  defendant  was  indicted  for  an  attempt  to  kill  one  John  Melcher. 
A  plea  of  not  guilty  was  entered  by  the  defendant,  and  a  trial  had,  the  cause 
being  submitted  to  the  jury  on  Saturday,  December  1, 1883,  at  about  7  o'clock 
p.  M.  About  6  o'clock  on  Sunday  morning  the  jury  i-eported  to  the  judge 
that  they  were  unable  to  agree,  whereupon  he  discharged  them  without  no- 
tice to  or  the  consent  of  either  the  defendant  or  his  attorney,  and  in  the  ab- 
sence of  both.  The  journal  entry  in  regard  to  the  disagreement  of  the  jury  is 
as  follows:  "And  on  this  second  day  of  December  said  jury  returned  into 
court,  and  reported  that  they  were  unable  to  agree,  whereupon  said  jury  were 
discharged  by  the  court."  The  defendant  filed  a  plea  in  abatement,  setting 
up  the  above  facts,  and  issue  was  joined  thereon  and  testimony  taken.  The 
court  found  the  issues  in  favor  of  the  defendant,  and  discharged  him.  A 
writ  of  error  was  allowed  on  the  application  of  the  district  attorney,  and  the 
cause  is  now  submitted  to  the  court. 

The  question  for  determination  is,  has  the  defendant  been  once  in  jeopardy? 
Section  484  of  the  Criminal  Code  provides  that  ''in  case  a  jury  shall  be  dis- 
charged on  account  of  sickness  of  a  juror,  or  other  accident,  or  calamity  re- 
quiring their  discharge,  or  after  they  have  been  kept  so  long  together  that 
there  is  no  probability  of  agreeing,  the  court  shall,  upon  directing  the  dis- 
charge, order  that  the  reasons  for  such  discharge  shall  be  entered  upon  the 
journal;  and  such  discharge  shall  be  without  prejudice  to  the  prosecution." 
When  a  jury  is  impaneled  the  state  must  proceed  with  the  prosecution. 
There  can  be  no  nonsuit,  as  in  civil  actions.  If  the  accused  cannot  be  con- 
victed, he  is  entitled  to  a  verdict  of  acquittal;  and  if,  after  the  jury  has  been 
sworn  and  the  jeopardy  thus  begun,  the  court,  without  sufficient  cause,  dis- 
charges them,  without  a  verdict,  this  in  law  is  equivalent  to  an  acquittai. 
1  Bish.  Crim.  Proc.  (3d  Ed.)  §  821 ;  Wright  v.  StaU,  7  Ind.  324;  Reese  v.  State, 
8  Ind.  416;  Morgan  v.  State,  13  Ind.  215;  People  v.  Barrett,  2  Caines,  304; 
McCauley  v.  State,  26  Ala.  135;  Poage  v.  State,  3  Ohio  St.  229. 

In  the  case  cited  last  it  is  said  (page  239)  "that  the  power  to  discharge  is  a 
roost  responsible  trust,  and  to  be  exercised  with  great  care,  is  too  obvious  to 
require  illustration."    It  is  a  discretion,  said  Mr.  Justice  Story,  to  be  exer- 
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cised  only  "under  very  extraordinary  and  striking  circumstances."  U,  S,  v. 
CooUdge,  2  Gall.  364.  '*The  power,"  said  the  same  judge,  "ought  to  be  used 
with  greatest  caution  under  urgent  circumstances  which  would  render  it 
proper  to  interfere."  U,  8.  v.  Perez,  9  Wheat.  579.  I  am  of  the  opinion, 
said  Chief  Justice  Spencer,  "that,  although  the  power  of  discharging  a  jury 
is  a  delicate  and  highly  important  trust,  yet  that  it  does  exist  in  cases  of  ea> 
treme  and  absolute  necessity, "  People  v.  Goodwin,  18  Johns!  187.  "That  the 
discretion  ought  to  be  exercised  in  cases  of  mere  disagreement  only,  after  a 
long  effort  of  the  jury  to  agree,  and  when  there  is  no  reasonable  hope  of  their 
doing  so,  is  well  settled;  and  the  reasons  for  the  discharge  ought  to  be  stated 
in  the  record."     Id. 

In  Dobbins  v.  State,  14  Ohio  St.  499.  it  is  said :  "  Counsel  for  the  plaintiff  very 
justly  and  necessarily  concede  that  a  case  of  necessity  may  exist  which  would 
legally  justify  the  course  taken  in  this  instance,  but  they  insist  that  such  a 
case  can  only  arise  when  some  intervening  impediment  has  necessarily  stopped 
the  progress  of  the  first  trial  before  verdict;  that  the  power  of  discharging  a 
jury  in  a  criminal,  and,  especially  in  a  capital  case,  is  a  delicate  and  highly 
responsible  trust,  to  be  exercised  on  account  of  the  disagreement  of  the  jury 
only  when  they  have  deliberated  so  long  as  to  preclude  all  reasonable  expecta- 
tion that  they  will  ever  agree  upon  a  verdict  without  being  compelled  to  do 
BO  from  famine  or  exhaustion;  that  this  power  does  not  rest  upon  the  arbi- 
trary or  uncontrollable  discretion  of  the  judge  presiding  at  the  trial,  but  is  a 
legal  discretion,  to  be  exercised  in  conformity  with  known  and  established 
rules;  and,  finally,  that  unless  the  facts  stated  in  the  record  clearly  established 
a  case  of  necessity,  the  discharge  will  operate  as  an  acquittal  of  the  accused, 
and  preclude  his  further  prosecution."  Abating  something  from  the  claim 
made  as  to  what  must  of  necessity  aflirmatively  appear  in  the  record,  we  have 
no  hesitation  in  gelding  to  these  propositions  our  entire  assent;  and  they 
are  certainly  very  strongly  supported  by  the  cases  cited  in  argument.  Hur- 
ley's Case,  6  Ohio,  402;  Mount  v.  State,  14  Ohio,  304;  Poa^e  v.  State,  3  Ohio 
St.  238;  McKee's  Case,  1  Bailey,  651;  U.  8.  v.  Perez,  9  Wheat.  580;  People  v. 
Goodwin,  18  Johns.  187;  People  v.  Olcott,  2  Johns.  Cas.  301 ;  U.  S.  v.  Coolidge, 
2  GaJl.  364;  People  v.  Barrett,  2  Caines.  304. 

Where  the  jury  are  discharged  for  any  of  the  causes  stated  in  section  485 
of  the  Criminal  Code,  the  record  must  show  the  necessity  which  required 
their  discharge;  otherwise  the  defendant  will  be  entitled  to  an  acquittal. 
Mines  v.  State,  24  Ohio  St.  134;  Poage  v.  StaU,  8  Ohio  St.  229;  Hurley  v. 
State,  6  Ohio,  400;  M<mnt  v.  StaU,  14  Ohio  295.  This  was  not  done  in  this 
case. 

It  never  was  intended  to  permit  a  court  arbitrarily  to  discharge  a  jury  for 
disagreement  until  a  sufficient  time  had  elapsed  to  preclude  all  reasonable 
expectation  that  they  will  ever  agree.  The  county  should  not  be  subjected 
to  the  expenses  incident  to  a  second  trial  where  there  is  a  reasonable  proba- 
bility that  a  verdict  may  be  reached  on  the  first;  while  the  accused  is  entitled, 
as  a  matter  of  right,  to  a  verdict  in  his  favor,  if,  after  a  full  and  careful  con- 
sideration of  all  the  testimony  and  on  comparison  of  views,  the  jury  should 
find  that  the  charge  was  not  established  by  the  proof.  In  this  case  the  jury 
was  discharged  after  being  in  consultation  only  11  hours.  The  jury  had  not 
then  deliberated  for  so  long  a  time  that  there  was  no  probability  of  their 
agreeing,  and  the  court  could  not  discharge  them  on  that  ground  alone  with- 
out the  assent  of  the  defendant.  The  record  shows  that  the  court  remained 
in  session  until  the  sixth  of  December,  so  that  there  was  no  necessity  for  the 
discharge. 

The  judgment  of  the  court  below  is  clearly  right,  and  is  affirmed. 
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Atkins  v.  Atkins  and  another. 

Filed  December  1,  1885. 

1.  Dower  in  Non-Resident. 

Where  a  husband  conveys  land  in  this  state  while  his  wife  is  a  non-resident 
thereof,  she  has  no  dower  interest  in  the  lands  thus  conveyed.  Ligare  y.  SempU,  32 
Mich.  438,  approved  and  followed. 

2.  Voluntary  Conveyance — Burden  of  Proof  of  Consideration. 

Where  a  hnsband,  while  a  divorce  suit  was  pending,  conveyed  all  his  property  to 
his  daughter,  the  offspring  of  the  plaintiff  and- defendant,  the  apparent  purpose 
being  to  defeat  a  decree  for  alimony,  held,  that  the  burden  of  proof  was  on  the 
grantee  to  show  a  valuable  consideraton.  Lane  v.  Starkev,  15  Neb.  285;  S.  C.  18  N. 
W.  Rep.  47 ;  Gregory  v.  Whcdoii,  8  Neb.  377;  S.  C.  1  N.  W.  Rep.  309;  SixMige  y.  Bdz- 
ard,  11  Neb.  327 ;  S.  C.  9  N.  W.  Rep.  83. 
3   Retroactive  Law — Remedies. 

Where  an  equitable  right  exists  in  favor  of  creditors,  the  legislature  may  create  a 
legal  remedy  in  their  favor  that  will  operate  upon  existing  judgments. 

Appeal  from  Lancaster  county. 

/.  i?.  Webster  and  /.  11,  Foxworthy,  for  plaintiff.  Mason  dk  Whedon  and 
2>.  G,  Courtnay,  for  defendants. 

Maxwell,  J.  The  decree  of  divorce  was  affirmed  in  Atkins  v.  Atkins,  1^ 
Xeb.  271,  S.  C.  13  N.  W.  Rep.  285;  but  the  alimony  reduced  from  85,500  to 
8-3,000,  and  the  allowance  for  attorney's  fees  and  expenses  from  $2,000  to 
31,000.  The  alimony  thus  allowed  it  seems  was  not  paid;  and  the  decree  not 
being  a  lien  upon  the  lands  of  Henry  Atkins,  the  plaintiff  was  unable  to  collect 
the  same.  In  1883  the  legislature  passed  "An  act  to  provide  additional  rem- 
edies for  enforcement  and  collection  of  judgments  and  orders  for  alimony  or 
maintenance."  The  first  section  provides  that  "all  judgments  and  orders  for 
payment  of  alimony  or  of  maintenance,  in  actions  of  divorce  or  maintenance, 
shall  be  liens  upon  property,  in  like  manner  as  in  other  actions,  and  may  in 
the  same  manner  be  enforced  and  collected  by  execution  and  "proceedings  in 
aid  thereof,  or  other  action  or  process,  as  other  judgments."  An  execution 
was  thereupon  Issued  on  the  decree,  and  levied  upon  certain  real  estate  as  the 
property  of  Henry  Atkins,  but  the  legal  title  to  which  was  in  Martha  I. 
Courtnay.  The  plaintiff  thereupon  filed  a  creditors'  bill  to  have  the  convey- 
ance of  said  real  estate  to  Mrs.  Courtnay  declared  fraudulent  and  void  as 
against  the  plaintiff's  rights.  The  court  below  found  the  issues  in  favor  of 
the  plaintiff  and  rendered  a  decree  accordingly. 

Three  questions  are  presented  by  the  record:  First,  has  the  plaintiff  any 
dower  interest  in  the  lands  in  controversy?  second,  where  a  conveyance  is 
made  while  an  action  is  pending  the  effect  of  which  will  be  to  defeat  the  judg- 
ment, on  whom  is  the  burden  of  proof  of  a  valuable  consideration  ?  and,  third, 
may  the  plaintiff  avail  herself  of  a  remedy  created  by  statute  after  a  decree 
in  her  favor? 

1.  Section  20  of  chapter  23  of  the  Ck)mpiled  Statutes  provides  that  "a  woman 
being  an  alien,  shall  not,  on  that  account,  be  barred  of  her  dower;  and  any 
woman  residing  out  of  the  state  shall  be  entitled  to  dower  of  the  lands  of  her 
deceased  husband,  lying  in  this  state,  of  which  her  husband  died  seized;  and 
the  same  may  be  assigned  to  her  or  recovered  by  her  in  like  manner  as  if  she 
and  her  deceased  husband  had  been  residents  within  this  state  at  the  time  of 
his  death."  It  will  be  seen  that  any  woman  residing  out  of  the  state  is  en- 
titled to  dower  only  in  such  lands  of  her  deceased  husband  lying  in  this  stite 
as  he  was  seized  of  at  the  time  of  his  death.  This  section  of  the  statute 
seems  to  have  been  copied  from  the  statute  of  Michigan  on  that  subject;  the 
language  being  the  same.  The  proper  construction  of  the  section  was  before 
the  supreme  court  of  that  state  in  Ligare  v.  Semple,  32  Mich.  438;  and  it 
was  held  that  where  a  husband  conveyed  lands  in  that  state  while  his  wife 
was  a  non-resident  thereof  she  wjls  not  entitled  to  dower  therein.    In  our 
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view  this  is  the  proper  construction  to  be  given  to  the  language  of  the  stat- 
ute, and  we  approve  of  and  adopt  it.  The  plaintiff,  therefore,  being  a  non- 
resident of  the  state,  had  no  dower  interest  in  any  of  the  lands  conveyed  by 
Henry  Atkins. 

2.  The  testimony  shows  that  Martha  I.  Courtnay  is  the  daughter  of  the 
plaintiff  and  Henry  Atkins;  that  the  property  in  question  is  all  the  property 
in  this  state,  so  far  as  is  known,  possessed  by  Henry  Atkins,  and  the  effect  of 
the  transfer  is  to  defeat  the  plaintiff's  decree  for  alimony.  Section  17,  c.  32, 
Comp.  St.,  declares  every  conveyance  or  assignment  "made  with  the  intent 
to  hinder,  delay,  or  defraud  creditors  or  persons  of  their  lawful  rights,  dam- 
^es,  forfeitures,  debts,  or  demands,"  etc.,  void,  liights  of  alimony  certainly 
are  included  in  this  provision.  Morrison  v.  MoiTison,  49  N.  H.  69;  Chase  v. 
Chase,  105  Mass.  385;  Damon  v.  Damon,  28  Wis.  512;  Draper  v.  Draper, 
68  111.  19;  Turner  v.  Turner,  44  Ala.  437.  A  transfer,  made  while  a  suit  is 
pending,  of  all  the  debtor's  property,  is  merely  a  badge  of  fraud.  It  may  be 
shown  to  be  valid  because  the  mere  pendency  of  the  suit  does  not  make  the 
transfer  void.  Bump.  Fraud.  Conv.  (3d  Ed.)  37,  38.  But  where  all  the  debt- 
or's property  is  conveyed,  with  the  apparent  intention  on  the  part  of  a  grantor 
to  defeat  a  judgment  about  to  be  recovered  against  him,  and  these  facts  are 
known  to  the  grantee,  the  burden  of  proof  rests  upon  her  to  show  a  valuable 
consideration.  Baxter  v.  Sewell,  3  Md.  334;  Spindler  v.  Atkinson.  Id.  409; 
Hunters  v.  Waite,  3  Grat.  26;  Crossley  v.  Eliooithy,  L.  R.  12  Eq.  158;  Wilson 
V.  Buchanan,  7  Grat.  334;  Woolston's  Appeal,  51  Pa.  St.  452;  Crumbaugh  v. 
Kugler,  2  Ohio  St.  373;  Reynolds  v.  Lansford,  16  Tex.  286;  Raymond  ^. 
Cook,  31  Tex.  373;  Oliter  v.  Moore,  23  Ohio  St.  473;  Spence  v.  Dunlap,  6 
Lea,  457.  It  is  the  bona  fide  purchaser,  and  not  the  innocent  donee,  that  is 
protected.  Therefore  the  burden  of  provi  ng  a  valuable  consideration  is  on 
the  grantee,  when  proof  of  that  fact  becomes  necessary  to  her  protection 
against  those  standing  in  the  relation  of  creditors  of  the  grantor.  La7ie  v. 
Starkey,  15  Neb.  285;  S.  C.  18  N.  W.  Rep.  47;  Qreqory  v.  Whedon,  8  Neb. 
377;  S.  C.  1  N.  W.  Rep.  309;  5am//c  v.  Hazard,  11  Neb.  327;  S.  C.  9  X. 
\V.  Rep.  83;  Salmon  v.  Bennett,  1  Amer.  Lead.  Gas.  {4th  Ed.)  53;  Battle  v. 
Jones,  2  Ala.  314;  Abbott,  Tr.  Ev.  448,  449.  As  Mrs.  Courtnay  failed  to 
introduce  any  proof  on  that  point,  there  is  no  evidence  that  she  paid  any 
sum  whatever  for  the  property. 

3.  Remedies  for  tlie  collection  of  judgments  are  largely  within  the  control 
of  the  legislature;  and  if  no  vested  right  is  destroyed,  such  acts  are  valid. 
It  will  not  be  seriously  contended  that  one  holding  property  of  a  debtor  as 
voluntary  donee  has  any  vested  right  to  hold  the  same  as  against  one  holding 
a  valid  claim  against  the  donor  at  the  time  the  donation  was  made.  The 
property  in  such  case,  to  the  extent  of  the  creditor's  claim  against  the  debtor, 
is  liable  for  the  satisfaction  of  the  same,  and  the  legislature,  by  providing  a 
mode  for  subjecting  property  to  the  paymentof  the  judgment,  merely  provides 
for  the  more  perfect  administration  of  justice  by  tlie  aj)plication  of  the  property. 
It  is  well  settled  that  where  an  equitable  riglit  exists  in  favor  of  creditors, 
the  legislature  has  the  right  to  create  a  legal  remedy  in  their  favor.  Lewis 
V.  McElvain,  16  Ohio,  355;  Bolton  v.  Johns,  5  Pa.  St.  149;  Henderson  v. 
Dickerson,  17  B.  Mon.  173;  Sampeyreac  v.  U.  8.,  7  Pet.  222.  The  act  in 
question,  therefore,  is  valid,  and  the  proceedings  under  it  legal. 

It  follows  that  the  judgment  of  the  court  below  must  be  affirmed.  Af- 
firmed. 
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Egberts  v.  Adams  Co. 

Filed  December  1«  1885. 

Taxes— Land  Ebbokeouslt  Sold  fob  Tazes-'Wheit  Pubchaseb  can  Recover  Peics 
FBOM  County. 

Where  the  treasurer  of  a  county  sells  lands  for  taxes  which  were  not  liable  to  tax- 
ation, and  upon  which  no  taxes  were  due,  the  tax  purchaser  may  recover  from  the 
county  the  amount  paid  by  him,  with  interest  thereon. 

Error  from  Adams  county. 

R,  A.  Batty,  for  plaintiff.     L.  7.  Capps,  for  defendant. 

Maxwell,  J.  The  plaintiff  presented  an  account  to  the  board  of  county 
commissioners  of  Adams  county  for  money  paid  by  him  for  the  purchase  of 
lands  for  taxes  at  private  tax  sale;  the  land  not  being  liable  to  taxation.  The 
county  commissioners  rejected  the  claim.  The  plaintiff  then  appealed  to  the 
district  court.  On  the  trial  of  the  cause,  the  court  found  for  the  defendant 
and  dismissed  the  action.  There  are  49  counts  in  the  petition,  which,  except 
in  date,  description  of  land,  and  amount,  are  substantially  alike.  The  fol- 
lowing is  a  copy  of  the  first  count:  "That  on  the  first  day  of  April,  1879,  the 
county  commissioners  of  said  defendant  did  furnish  to  the  assessor  of  Little 
Blue  precinct  what  purported  to  be  a  list  of  the  lands  in  said  precinct  sub- 
ject to  taxation.  That  said  list  erroneously  contained  the  following  described 
lands,  to- wit:  The  north-west  quai-ter  of  the  south-west  quarter  of  section 
pleven,  township  five,  range  nine  west  6th  principal  meridian,  in  Adams 
county,  Nebraska.  That  said  assessor  did  value  said  lands  at  $160,  and  re- 
turned said  valuation,  with  other  lands,  on  the  first  Monday  in  June,  1879,  to 
the  county  clerk  of  said  defendant.  That  said  county  clerk  extended  the 
taxes  of  1879  against  said  land  as  follows,  to-wit:  total,  811.14.  That  on 
the  first  day  of  May,  1880,  said  taxes  not  having  been  paid,  the  same  became 
delinquent,  and  said  land  was  offered  for  sale  by  the  treasurer  of  said  defend- 
ant on  first  Monday  in  November,  1880;  but  the  land  was  not  sold  on  that 
day,  for  want  of  bidders,  and  that  on  the  sixteenth  day  of  November,  1880, 
said  plaintiff  bought  said  lands  of  said  treasurer,  at  private  sale  for  said  de- 
linquent tax  of  1879,  and  paid  said  treasurer  the  sum  of  $11.83  therefor,  that 
being  the  amount  of  taxes  and  interest  claimed  to  be  due  against  said  land 
by  the  treasurer  of  said  defendant.  That  there  was  no  tax  due  against  said 
land  at  the  time  of  said  sale  and  purchase,  for  the  reason  that  said  land,  at 
the  time  it  was  so  assessed  was  land  belonging  to  the  general  government  of 
the  United  States,  and  not  liable  to  taxation.  That  said  lands  were  wrong- 
fully placed  upon  said  tax-list  by  said  defendant's  commissioners  and  said  de- 
fendant's assessor.  That  said  lands  were  sold,  upon  which  no  tax  was  due 
at  the  time;  and  on  account  of  the  premises  set  forth  as  above  the  defendant 
became  liable  to  this  plaintiff  for  the  amount  so  paid  by  him  as  afoi*esaid,  to- 
wit:  the  sum  of  $11.83,  with  interest  at  the  rate  of  twenty  per  cent,  per  an- 
num from  the  sixteenth  day  of  November,  1880.  That  said  lands  were  again 
wrongfully  assessed  for  the  year  1880;  and  the  plaintiff,  to  protect  his  tax 
lien,  paid  to  the  defendant's  treasurer,  as  subsequent  taxes  upon  said  land, 
on  the  nineteenth  day  of  September,  1881,  the  sum  of  $2.36;  and  on  account 
of  the  premises  set  forth  as  above,  the  defendant  is  liable  for  said  amount, 
with  interest  at  the  rate  of  twenty  per  cent,  per  annum  from  said  date.  The 
plaintiff  says  that  there  is  now  due  him  from  the  defendant  the  sum  of  $11.83, 
with  interest  at  twenty  per  cent,  per  annum  from  November  16,  1880.  and 
$2.36,  with  twenty  per  cent,  interest  per  annum  from  September  19,  1881." 
A  demurrer  was  filed  to  the  ninth  count,  but  no  answer  to  any  of  them.  The 
facts  stated  in  the  petition  are  thus  admitted.  It  is  thus  conceded  that  the 
trejisurer  of  Adams  county  sold  lands  for  taxes  to  the  plaintiff  which  were 
not  taxable,  and  upon  which  no  taxes  were  due. 
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Section  181  of  the  revenue  law  provides  that  "when,  by  mistake  or  wrong- 
ful act  of  the  treasurer  or  other  officer,  land  has  been  sold  upon  which  no  tax 
was  due  at  the  time,  or  whenever  land  is  sold  in  consequence  of  error  in  de- 
scribing such  land  in  the  tax  receipt,  the  county  is  to  hold  the  purchaser 
harmless,  by  paying  him  the  amount  of  principal  and  interest  and  costs  to 
which  he  would  have  been  entitled  had  the  land  been  rightfully  sold,"  etc. 
This  applies  to  all  cases  where  the  sale  was  made  by  mistake,  or  wrongfully. 
The  theory  of  our  revenue  laws  is  that  a  purchaser  at  tax  sale  shall,  if  the  tax 
title  fails,  recover  the  purchase  money,  with  interest.  Hence  the  right  to  en- 
force the  tax  lien  by  foreclosure.  If,  however,  the  lands  were  not  taxable, 
so  that  the  lien  for  taxes  did  not  attach,  and  consequently  no  interest  pass  to 
the  purchaser,  the  county  is  required  to  return  the  money,  with  interest. 
Honesty  and  fair  dealing  require  that  this  should  be  done.  A  county,  no 
more  than  an  individual,  should  be  permitted  to  receive  and  retain  money 
obtained  through  a  mistake  of  fact,  or  wrongful  act.  The  court  below  there- 
fore erred  in  holding,  as  it  must  have  done,  that  the  petition  fails  to  state  a 
cause  of  action;  and  the  judgment  is  revei-sed,  and  the  cause  remanded,  with 
leave  to  the  county  to  answer  the  petition,  and  for  further  proceedings.  Judg- 
ment accordingly. 

Meyer  and  another  t?.  Zingre. 
Filed  December  1,  1885. 

1.  Attachment — Motion  to  Discharge — Conflict  of  Evidence. 

Where  a  motion  to  discharge  an  attachment,  for  the  reason  that  the  facts  stated 
in  the  affidavit  are  untrue,  has  been  heard,  an  affidavit  in  support,  as  well  as  in  re- 
sistance, decided  thereon  by  the  trial  court,  is  brought  to  tliis  court  on  error,  and  ic 
appears  from  an  examination  of  such  affidavits  that  there  is  a  conflict  of  evidence, 
the  order  of  the  trial  court  will  not  be  disturbed  unless  the  preponderance  of  evi- 
dence against  it  is  clear  and  decisive.    - 

2.  Same — Causes  of  Action,  Fraudulent  and  not  Fraudulent. 

A  cause  of  action  in  a  petition  upon  a  debt  not  fraudulently  contracted,  if  coupled 
with  a  cause  of  action  upon  a  debt  which  was  fraudulently  contracted,  and  an  or- 
der of  attachment  covermg  both  counts  is  issued  upon  an  affidavit  alleging  that 
"said  defendant  fraudulently  contracted  the  debt  and  incurred  tlie  obligation  for 
which  this  suit  is  brought,'^  A^  to  vitiate  such  order  of  attachment,  and  justify 
its  discharge. 

Error  from  Dodge  county. 

E.  F.  Gray,  for  plaintiffs.    W.  H.  Hunger  and  N.  H,  Bell,  for  defendant. 

Cobb,  C.  J.  The  plaintiffs  sued  out  an  attachment  against  the  defendant 
in  the  county  court  of  Dodge  county  upon  an  indebtedness  consisting  of  a 
promissory  note,  executed  and  delivered  by  the  defendant  to  the  plaintiffs  for 
the  sum  of  $330.11,  and  a  balance  of  account  for  goods  sold  amounting  to 
$51.09.  The  grounds  of  attachment,  as  set  out  in  the  affidavit,  were  "that 
the  said  defendant  has  assigned,  removed,  and  disposed  of  a  part  of  her  prop- 
erty with  intent  to  defraud  her  creditors;  and  that  said  defendant  is  about  to 
assign,  remove,  and  dispose  of  a  part  of  her  property  with  the  intent  to  de- 
fraud her  creditors;  and  that  said  defendant  has  converted  a  part  of  her  prop- 
erty into  money  with  the  intent  to  defraud  her  creditors,  and  with  intent  to 
place  it  beyond  the  reach  of  her  creditors;  and  that  said  defendant  is  about 
to  convert  a  part  of  her  property  into  money  for  the  purpose  of  placing  it  be- 
yond the  reach  of  her  cr^itors,  and  with  intent  to  defraud  her  creditors;  and 
that  said  defendant  fraudulently  contracted  the  debt,  and  incurred  the  obliga- 
tion, for  which  this  suit  is  brought."  The  defendant  moved  in  the  said 
county  court  to  discharge  the  said  attachment  upon  affidavits  filed  with  such 
motion.  The  plaintiffs  filed  affidavits  in  resistance.  The  motion  was  heard 
thereon,  and  the  court  decided  the  same  in  favor  of  the  defendant,  and  dis- 
charged the  said  attachment.    Thereupon  the  matter  was  taken  to  the  district 
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court  of  said  county  on  error;  was  argued  to  said  district  court,  by  which  the 
said  judgment  of  the  county  court  was  affirmed;  and  thereupon  the  plaintiffs 
bring  the  cause  to  this  court  on  error. 

Although  presented  in  several  different  ways,  there  is  but  one  error  pre- 
sented, to- wit,  that  the  district  coxitt  erred  in  affirming  the  judgment  of  the 
county  court  dismissing  the  order  of  attachment.  Upon  a  thorough  exami- 
nation of  the  pleadings  and  affidavits,  as  well  those  in  resistance  as  those  in 
support  of  the  motion,  and  the  authorities  cited  on  either  side,  in  the  con- 
sultation room,  we  all  come  to  the  conclusion  that,  so  far  as  all  the  grounds 
for  att-achment  as  contained  in  the  original  affidavit,  except  the  last  oue,  are 
concerned,  the  same  being  denied  by  the  defendant  and  her  agent,  the  evi- 
dence is  so  evenly  balanced  and  conflicting  as  to  render  the  judgment  of  the 
triaf  court  conclusive  thereon.  In  respect  to  the  last  clause  of  the  original 
affidavit,  to-wit,  "that  said  defendant  fraudulently  contracted  the  debt  and  in- 
curred the  obligatiQn,"  etc:,  it  is  true  that  the  same  is  in  terms  denied  in  the 
affidavits  of  the  defendant,  her  husband,  and  son.  Yet  we  do  not  think  the 
denial  sufficient  in  view  of  the  affidavit  in  resistance  of  Ernest  Schurman,  one 
of  the  plaintiffs,  who  states  in  his  said  affidavit  "that  September  17, 1888,  the 
sa  d  Christian  Zingre,  defendant,  was  indebted  to  the  plaintiffs,  for  goods  sold 
and  delivered  to  her,  in  the  sum  of  $330.11;  ♦  ♦  ♦  said  Jacob  Zingre,  as 
her  agent,  done  and  transacted  all  the  business  in  relation  to  her  store,  and 
personally  kept  the  same;  *  ♦  *  and  said  d330.11,  being  then  due  and 
payable,  I  asked  said  Jacob  Zingre  for  payment,  and  thereupon  said  Jacob 
Zingre  asked  me  for  further  time  to  pay  the  same,  and  to  induce  the  affiant 
to  extend  the  time  of  payment  he  represented,  in  behalf  of  the  defendant,  that 
her  stock  of  goods  in  her  said  store  was  worth  the  sum  of  $2,500,  and  tliat 
she  owned  22  head  of  young  cattle  worth  $500,  and  that  she  was  not  owing, 
outside  of  a  debt  of  about  $900  secured  by  mortgage  on  her  homestead,  to 
exceed  five  hundred  dollars,  the  largest  part  of  which  was  due  the  plaintiff, 
♦  *  *  and  requested  me  to  take  her  note  for  the  amount,  due  in  ninety 
days,  and  to  continue  to  sell  her  goods;  *  *  *  and  thereupon  affiant,  be- 
lieving said  statement  and  representation,  and  relying  upon  the  same,  did 
take  the  note  sued  upon  in  this  action,  and  did  sell  and  deliver  to  her  the 
goods,  the  amount  of  which  are  set  up  in  the  two  counts  of  the  petition  herein," 
etc.  This  affidavit  must  have  been  taken  as  true,  as  it  was  not  contradicted 
by  any  affidavit  in  reply;  and,  while  it  may  be  doubted  that  the  evidence  was 
sufficient  to  establish  the  falsity  of  these  representations,  in  so  far  sis  they  re- 
lated to  the  amount  and  value  of  tlie  stock  of  goods  in  defendant's  store,  it 
was  sufficient  to  establish  their  falsity  in  regard  to  the  amount  of  her  indebt- 
edness, and  such  representation  being  false  vfas  prima  facie  fraudulent,  and 
a  debt  contracted,  or  an  obligation  incurred,  by  reason  of  and  upon  such  false 
and  fraudulent  representations  would  doubtless  be  a  proper  foundation  for  an 
attachment.  But  it  seems  that  the  principal  debt  had  been  contracted,  and 
obligation  incurred,  before  these  representations  were  made,  and  the  only  effect 
upon  said  principal  debt  that  the  said  representations  had  was  to  induce  the 
plaintiffs  to  consent  to  change  it  from  an  open  account  to  a  note  at  90  days. 
Nevertheless,  we  are  all  of  the  opinion  that  it  remained  the  same  debt  in  the 
meaning  of  the  attachment  law,  and  that  fraud,  to  sustain  an  attachment, 
must  have  existed  at  or  before  the  time  of  its  original  contracting.  Such 
fraud  did  exist  at  the  time  of  the  contracting  of  the  debt,  which  still  stands 
in  an  open  account, — to-wit,  $51.34, — and  upon  it  attachment  would  doubt- 
less lie. 

The  only  question  which  remains  to  be  considered  is  whether  an  attach- 
ment which  has  been  issued  on  two  causes  of  action,  one  of  which  is  a  proper 
and  statutory  cause  for  attachment,  and  the  other  of  which  is  not,  can  be  sus- 
tained. The  framers  of  the  statute  seem  to  have  recognized  the  process  of 
attachment  as  a  harsii  remedy,  and  one  which,  though  proper  in  a  certain  class 
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of  cases,  should  be  confined  within  strict  and  narrow  limits.  Hence  they  pro- 
vided that  an  order  of  attachment  should  only  be  issued  in  any  case  after  an 
affidavit  has  been  filed  showing  the  nature  of  the  plaintiff's  claim,  that  It  is 
just,  the  amount  which  the  affiant  believes  the  plaintiff  ought  to  recover,  and 
the  existence  of  some  one  of  the  grounds  for  an  attachment  enumerated  in 
the  preceding  section.  These,  with  other  provisions,  clearly  indicate  the  pur- 
pose of  the  legislature  to  secure  the  people  against  unauthorized  and  excess- 
ive attachments.  These  provisions  would  afford  no  protection  if  a  party 
holding  a  small  claim,  upon  which  an  attachment  might  lawfully  issue,  may 
■attach  to  it  another  claim  upon  which,  under  the  law,  no  attachment  could  be 
issued,  and  obtain  an  attachment  for  the  consolidated  and  increased  amount. 
The  "New  York  cases  cited  by  counsel  for  the  defendant,  in  the  absence  of  au- 
thorities to  the  contrary,  are  sufficient  as  authority;  yet  I  think  the  reason 
why  the  attachment  should  be  confined  to  the  cause  of  action  upon  which  an 
attachment  may  properly  issue,  and  that  the  consolidating  therewith,  and 
thus  increasing  the  amount  of,  plaintiff's  claim  by  the  addition  thereto  of  a 
cause  of  action  upon  which,  if  standing  alone,  no  attachment  could  lawfully 
issue,  will  vitiate  the  whole,  is  so  plain  and  manifest  as  to  render  authorities 
to  that  effect  of  secondary  importance. 

The  order  and  judgment  of  the  district  court  are  affirmed. 


Burlington  &  M.  R.  R.  Co.  v.  Young  Bsar. 
Filed  December  3,  1885. 

IIePL«VIM--AK8WEB. 

An  answer  in  replevin,  containing  an  allegation  that  the  property  was  not  unlaw- 
fully detained  by  the  defendant,  nor  was  plaintiff  entitled  to  the  immediate  posses- 
sion thereof,  states  a  defense,  and  is  not  demurrable. 

Error  from  Richardson  county; 

Motion  for  rehearing.    S.  C.  24  N.  W.  Rep.  377. 

Marquette  cfe  Deweese,  for  the  motion.     No  appearance  contra, 

Reese,  J.  Plaintiff  in  error  has  filed  a  motion  for  rehearing,  accompanied 
by  an  elaborate  brief,  which  it  is  deemed  proper  to  notice.  As  stated  in  the 
•original  opinion,  the  answer  of  the  defendants  contains  the  allegations  that 
the  property  "  was  not  unhiwf ully  detained  by  him  from  said  plaintiff,  nor  was 
the  said  plaintiff  entitled  to  the  immediate  possession  of  the  same  as  claimed 
in  said  petition, "  etc.  To  this  answer  a  demurrer  was  filed.  This  demurrer 
seeks  to  attack  only  a  part  of  the  answer,  which  is  designated  as  the  second 
count  or  part,  which  seeks  tp  set  up  a  Hen  under  the  salvage  act  of  1883. 
One  of  the  answers  referred  to  by  the  demurrer  is  stated  in  paragraphs,  the 
other  is  not.  The  one  demurrer  is  made  to  both  answers.  But  tlie  last  par- 
agraph of  the  demurrer  is  as  follows:  "The  said  answer  and  counts,  where 
specified,  do  not  state  facts  sufticient  to  show  any  right  tq  said  property  on 
the  part  of  defendants. "  This  must  be  considered  as  attackiuff  the  whole  an- 
swer. The  language  above  quoted  from  the  answer  must  be  a-eated  its  a  de- 
nial of  the  allegations  of  the  plaintiff's  petitions.  Although  in  the  affirma- 
tive form,  it  is  a  direct  traverse  of  the  essential  allegations  of  the  petition, 
viz.,  the  unlawful  detention  and  plaintiff's  right  of  possession.  This  was 
sufiicient  to  defeat  plaintiff's  recovery  without  proof.  It  would  "put  the  plain- 
tiff to  the  proof"  of  the  averments  of  the  petition  thus  attacked.  Ruth  v. 
Huth,  12  Neb.  594;  S.  C.  12  N.  W.  Rep.  108. 

In  this  case  the  plaintiff  demurred  to  the  answer.  The  demurrer  was  prop- 
erly overruled.  Lewis  V.  Coulter,  10  Ohio  St.  451 ;  Trustees  v.  Odlln,  8  Ohio  8t. 
293;  Moore  v.  Kepner,  7  Neb.  291 :  Mansfield  v.  Avery,  ante,  626.  The  fact 
that  a  right  under  the  alleged  lien,  was  not  well  pleaded  by  the  answer  can 
anake  no  difference,  as  such  plea  was  not  necessary,  and  the  same  defense  could 
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have  been  made  under  the  denial  as  under  the  allegation  of  special  defenses 
had  they  been  properly  alleged;  the  plaintiff  being  required  to  recover  on  the 
strength  of  his  own  title.  Richardaon  v.  SteeUy  9  Keb.  486;  S.  G.  4  N.  W. 
Bep.  88;  Redman  y.  Anderson,  8  Neb.  184;  Cool  y.  RoeJie^  15  Keb.  27;  S.  C. 
17  N.  W.  Bep.  119. 
The  motion  for  rehearing  is  denied.    Motion  denied. 
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SUPREME  COURT  OF  DAKOTA. 


OsTLAND  V.  Porter. 
Filed  October  10,  1885. 

1.  AppeaI/— Exclusion  of  Bvidenc»— Subsequent  Admission. 

The  refusal  to  allow  a  witness  to  testify  as  to  a  particular  point  cannot  be  urged 
as  error  when  other  witnesses  subsequently  testified  fully  to  the  same  point 

2.  Paupers— -Rkmovinq  Small-Pox  Patient  to  County  Pbst-House— -Medical  Atten- 

tion TO  Person  not  a  Pauper— Implied  Contract  to  Pay  Physician. 

Simply  removing  a  person  affected  with  small-pox,  who  is  not  in  indigent  cir- 
cumstances, to  a  county  pest-house,  by  order  of  the  county  commissioners,  will 
not  render  him  a  pauper,  and  he  may  be  held  liable  for  medicines  and  medical  at- 
tendance furnished  by  a  physician  who  was  employed  by  the  county  to  attend  pau- 
pers, when  he  accepts  such  services  without  objection  and  receives  the  benefit 
thereof. 

On  appeal  from  the  district  court  of  the  county  of  Burleigh. 

David  Stetoart,  for  appellant,  John  Ostland.  Geo,  P.  Plannery,  for  re- 
spondent, Henry  R.  Porter. 

Palmer,  J.  This  is  an  action  brought  to  recover  the  sum  of  6343  whicli 
the  respondent  claims  is  due  him  from  the  appellant  for  medicine  and  pro- 
fessional services  rendered  during  the  year  1882.  The  case  was  tried  by  jury, 
and  verdict  was  rendered  for  the  plaintitt  for  the  amount  claimed  in  the  com- 
plaint. Motion  for  new  trial  was  denied,  and  the  case  passed  to  the  supreme 
court.  It  appears  from  the  record  that  upon  the  trial  of  the  cause  the  plain- 
tiff was  examined  as  a  witness  in  his  own  behalf,  and  upon  his  cross-exami- 
nation various  questions  were  asked  him  by  defendant's  counsel,  which  were 
objected  to  by  plaintiff,  and  excluded  by  the  court;  and  the  exclusion  of 
this  evidence  is  the  basis  for  the  first  seven  assignments  of  error.  It  seems, 
also,  from  the  record,  that  the  evidence  which  was  excluded,  and  which  forma 
the  basis  of  the  first  six  assignments  of  error,  was  subsequently  offered  by 
other  witnesses  and  admitted  without  objection. 

Without  attempting  to  determine,  then,  whether  or  not  the  court  below 
erred  in  excluding  the  testimony  iu  the  first  instance,  it  seems  the  appellant, 
during  the  trial,  had  the  benefit,  from  the  same  and  other  witnesses,  of  all 
the  testimony  thus  excluded.  And  this,  we  think,  would  effect  a  cure,  even 
if  eiTor  had  previously  been  committed  upon  this  branch  of  the  case  to  the 
prejudice  of  appellant.  8t.  Maries  y.PolleySy^l  Wis.  67;  S.  C.  1  N.  W.  Rep. 
389. 

That  the  court  erred  in  excluding  the  question  which  is  the  basis  of  the 
seventh  assignment  of  error  was  not  strenuously  insisted  upon  by  counsel  in 
argument,  and  we  think  it  would  be  difiicult  to  find  authority  to  allow  such  a 
question  in  the  effort  to  ascertain  the  value  of  services  such  as  appear  to  have 
been  rendered  under  the  peculiar  circumstances  of  this  case.  The  question 
asked  witness,  as  appears  by  the  seventh  assignment  of  error,  was  properly 
excluded. 

The  other  assignments  of  error  refer  exclusively  to  the  refusal  of  the  court 
to  charge  as  requested  by  appellant  in  error,  and  the  charge  as  given.  It  ap- 
pears from  the  record  that  the  respondent  in  error  was  a  practicing  physician 
in  Bismarck,  in  the  county  of  Burleigh,  in  the  year  1882;  and  at  that  time 
was  under  contracts  with  the  commissionei's  of  said  county  to  attend  all  pau- 
pers who  needed  his  professional  attention;  that  during  said  year  the  county 
was  visited  by  a  small-pox  epidemic;  that  the  appellant  in  error  was  a  victim 
of  that  disease,  and  as  such  was,  upon  the  order  of  tlie  board  of  county  com- 
missioners, removed  to  the  hospital,  where,  in  company  with  about  28  other 
patients,  he  was  cared  for  by  the  respondent  for  the  period  of  four  weeks.    It 
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is  not  claimed  that  the  appellant  was  a  pauper  or  county  charge,  unless  the 
order  and  act  of  his  removal  to  the  pest-house  by  the  board  of  county  com- 
missionfers,  acting  as  a  board  of  health,  constituted  him  such;  thereby  cast- 
ing upon  the  county  the  responsibility  of  furnishing  to  him  the  necessary 
medical  treatment,  and  a  consequent  obligation  upon  appellant  to  render  these 
services  as  a  part  of  his  duties  under  and  by  virtue  of  his  contract  with  the 
county  board. 

AVliile  it  is  not  and,  as  we  think,  cannot  be  seriously  contended  that  the 
county  commissioners  had  not  the  authority,  under  the  law,  to  remove  a 
small-pox  patient  to  a  hospital  provided  for  such  use,  as  was  done  in  this  case, 
still  it  is  insisted  that  such  act  by  the  board  operated  as  an  entire  assumption 
of  control  and  management  of  the  person  so  removed,  and,  as  a  consequence, 
liability  for  care  and  treatment.  In  other  words,  that,  in  the  exercise  and 
discharge  of  their  duties  as  a  board  of  health,  their  act  of  removal  of  a  small- 
pox patient  from  the  locality  where  the  greatest  facilities  existed  for  tlie 
spread  of  such  disease  to  a  locality  where  it  could  be  successfully  treated,  and 
the  public  relieved  from  the  danger  of  constant  contact  with  the  scourge, 
from  wliich  an  ordinary  mortal  instinctively  shrinks,  that  such  act  was  in 
effect  placing  the  appellant  under  such  restraint  or  "duress"  as  would  make 
him  a  county  charge,  and  compel  the  respondent  to  accept  the  sum  paid  by 
the  county  as  compensation  and  satisfaction  of  the  claim  for  which  this  suit 
was  brought.  That  the  removal  of  appellant  to  the  place  provided  for  patients 
afflicted  with  this  disease  was  an  act  on  the  part  of  tlie  officers  wliicli  in  a 
measure  restrained  him  of  some  of  the  privileges  exercised  by  our  citizens, 
cannot  be  doubted;  yet  we  are  not  able  to  accord  to  that  fact  the  effect  which 
counsel  claim  for  it.  That  appellant,  after  his  removal,  was  under  duress  we 
may  safely  concur;  for  any  restraint  by  a  stronger  power  over  a  weaker,  is 
duress.  The  board  of  health  removed  appellant  to  the  hospital  against  his 
will.  In  this  he  was  under  restraint;  and  if  restraint  in  this  particular  ope. 
rated  to  deprive  appellant  of  all  the  rights  and  privileges  accorded  to  Ameri- 
can citizenship,  then  the  position  claimed  by  counsel  should  be  sustained- 
But  from  aught  that  appears  in  the  record,  appellant  was  left  at  perfect  lib- 
erty to  exercise  every  right  and  privilege  wliich  he  otherwise  possessed,  with 
the  simple  exception  of  the  right  of  circulation.  With  this  simple  exception 
no  privilege  of  his  seems  to  have  been  abridged  in  any  manner.  Surely  he 
was  at  liberty  to  exercise  his  own  judgment  as  to  who  should  treat  him  pro- 
fessionally, and  there  is  perhaps  no  privilege  concerning  which  an  intelligent 
person  is  more  sensitive  tlian  the  right  to  choose  who  shall  be  his  medical  ad- 
viser and  attendant  during  a  struggle  for  the  maintenance  of  human  exist- 
ence. Such  may  have  been  the  case,  and  certainly  the  record  is  silent  con- 
cerning any  restraint  attempted  to  be  exercised  by  the  board  of  health  over  the 
appellant,  with  the  single  exception  above  indicated. 

Without  attempting  to  express  our  opinion  of  a  board  of  health  who  would 
attempt  to  deprive  a  person  under  such  circumstances  from  exercising  the 
privilege  of  having  his  own  family  physician  in  attendance  at  such  a  time,  it 
is  sufficient  to  say  that  nothing  appears  in  this  case  which  would  indicate 
that  the  services  of  the  respondent  were  thrust  upon  the  appellant  by  the 
county  board,  or  that  his  services  were  not  desired  by  the  appellant  at  the 
time.  Entertaining  these  views,  then,  we  are  unable  to  see  any  error  of  the 
refusal  of  the  court  to  charge,  as  a  matter  of  law,  that  the  forcible  removal  of 
the  appellant  from  liis  own  premises  to  the  place  designated  for  the  detention 
of  cases  infected  with  small-pox  would  of  itself  make  him  a  county  charge. 

It  is  insisted  that  the  respondent  being  in  the  employ  of  the  county  board, 
and  performing  the  services  of  physician  upon  a  salary,  he  would  be  thereby 
precluded  from  making  any  charge  against  individuals  over  whom  the  board 
of  health  had  exercised  any  authority.  There  would  indeed  be  force  to  this 
reasoning  if  it  was  established  that  the  appellant  properly  belonged  to  the 


Digitized  by 


Google 


Dak.]  OSTLAND  V.  PORTER.  733 

cltiss  for  whose  benefit  the  respondent  contracted  to  perform  the  services, 
viz.,  the  paupera  of  Burleigh  county.  But  as  it  is  not  insisted  that  the  ap- 
pellant was  a  pauper,  unless  his  removal  to  the  pest-house  made  him  such, 
and  that  proposition  having  already  been  disposed  of,  we  might  well  leave 
this  branch  of  the  case,  except  for  the  additional  claim  which  is  strenuously 
urged  by  appellant's  counsel,  that  the  respondent,  by  virtue  of  his  employ- 
ment to  attend  the  county  paupers,  became  thereby  a  de  facto  or  d£  jure 
county  officer,  and  was  therefore  prohibited  from  contracting  for  and  receiv- 
ing additional  compensation  for  services  which,  from  the  nature  of  his  em- 
ployment, he  was  bound  to  render  to  the  county  or  to  the  county's  poor. 
And  our  attention  has  been  called  to  the  forcible  language  used  by  Senator 
Tract,  in  Hatch  v.  Mann,  15  Wend.  44. 

That  was  an  action  brought  by  a  constable  to  recover  extra  compensation 
for  services  in  making  an  arrest  of  the  defendant's  debtor,  and  all  the  cases 
to  which  our  attention  has  been  called  are  of  the  same  character;  and,  as  was 
held  by  the  court  in  that  case,  no  good  reason  seems  to  exist  why  an  officer 
of  the  law  should  be  allowed  to  charge  for  and  collect  for  services  a  sum  of 
money  independent  and  in  excess  of  the  fees  allowed  by  law.  To  hold  that 
doctrine  as  applicable  to  the  case  at  bar  would  necessitate  a  holding  by  this 
court  that  a  practicing  physician  hired  by  a  board  of  county  conimissionei*s 
to  perform  certain  services  at  a  stipulated  price  was  ex  necessitate  ret  a  pub- 
lic oflScer, — a  doctrine  which  we  are  yet  unwilling  to  indorse.  And,  while 
entertaining  these  views,  we  do  not  wish  to  be  understood  as  saying  that  the 
rule  laid  down  in  Hatch  v.  Mann  should  not  apply  to  a  physician,  to  the  re- 
spondent in  this  case,  so  far  as  the  paupers  of  Burleigh  county  are  concerned. 
So  far  as  those  persons  for  whose  benefit  the  respondent  contracted  his  serv- 
ices, the  same  rule  should  apply,  alike  to  civilian  and  officer. 

No  proceeding  imaginable  is  better  calculated  to  cause  our  moral  sensibil- 
ity to  revolt,  or  be  more  in  conflict  with  sound  legal  principles,  than  to  con- 
sider a  person  in  respondent's  position  grinding  out  a  small  additional  pit- 
tance from  those  unfortunates  for  whose  benefit  he  was  employed,  and  paid 
from  the  charity  fund  of  the  public  treasury.  And  little,  if  any,  better  rea- 
son exists  why  one  possessing  an  abundance  of  this  world's  goods,  and  who, 
ordinarily,  would  resent  with  indignation  the  charge  of  being  a  public  pau- 
per, should,  from  the  simple  fact  that  he  was  compelled  to  temporarily  abide 
with  those  of  similar  physical  disability,  be  allowed  to  reach  for  the  same 
charity  fund  to  defray  the  expenses  incident  to  one  in  the  condition  of  appel- 
lant in  the  case  at  bar.  Indeed,  It  would  seem  to  be  but  an  additional  step  in 
the  same  direction,  to  ask,  in  the  event  of  decease,  that  the  public  should 
bear  the  expense  of  the  undertaker,  sexton,  and,  perhaps,  to  be  in  keeping 
with  the  value  of  the  estate  left,  the  county  should  secure  the  services  of  some 
eminent  artist  to  indicate,  by  an  appropriate  "monumental  pile,"  the  final 
abode  of  one  whom  the  public  must  consider  a  benefactor  only  by  reason  of 
the  fact  that  the  avenues  were  closed  for  further  gratuitous  bounty  and  ex- 
penditure. 

We  are  unable  to  say  that  the  respondent  was  a  county  official,  in  the  sense 
claimed  by  appellant's  counsel,  or  that  the  appellant  was  a  county  charge  or 
pauper;  and  that  leaves  the  only  remaining  question:  Did  the  court  err  in 
refusing  to  give,  as  requested,  the  first  instruction  asked  by  appellant's  coun- 
sel, which  is  as  follows:  "The  defendant  asks  the  court  to  instruct  the  jury 
that  the  plaintiff  must  prove  the  contract  set  out  in  the  complaint  by  a  pre- 
ponderance of  testimony." 

That  the  plaintiff  below  must  recover,  if  he  recover  at  all,  upon  and  by  vir- 
tue of  a  contract,  express  or  implied,  must  be  conceded.  The  pleadings  in  the 
case  admit  these  services  were  rendered  by  the  respondent,  and  for  the  appel- 
lant; but  deny  that  they  were  furnished  at  the  request  of  appellant;  and 
the  answer  further  alleges  payment  by  the  board  of  county  commissioners, — 
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that  is  to  say,  the  sum  allowed  respondent  by  the  county  board  for  his  care 
of  the  county  paupers  included  and  covered  the  amount  which  respondent  is 
authorized  to  charge  for  the  services  sued  for  in  this  action.  Upon  the  issae 
of  payment  the  burden,  of  course,  was  upon  the  appellant,  and  the  verdict  of 
the  jury  would  seem  to  settle  that  issue  for  the  respondent. 

The  only  remaining  question,  then,  would  be,  was  there  such  a  contract 
between  these  parties  as  would  make  the  appellant  liable  for  the  bill  in  con- 
troversy? This  question  was  submitted  to  the  jury;  but  the  jury  were  not 
told  in  terms  that  they  must  find  such  contract  by  a  fair  preponderance  of  the 
evidence,  to  entitle  the  plaintiff  to  recover,  as  was  requested  by  counsel  for 
appellant.  The  appellant  not  being  a  pauper,  not  belonging  to  that  class  for 
which  the  respondent  contracted  to  perform  services  for  a  stipulated  sum, — 
if  the  appellant  accepted  these  services  from  day  to  day  for  30  days  without 
protest  or  objection,  we  think  the  jury  would  be  warranted  in  finding  there 
was  an  implied  agreement  to  pay  for  the  same;  and  this  question  was  sub- 
mitted to  the  jury  by  the  court,  using  the  following  language:  "There  is  no 
dispute  about  the  services  having  been  rendered  in  the  sickness  of  this  de- 
fendant; nor  is  the  amount,  as  I  understand,  disputed,  by  any  evidence  at 
least;  but  the  question  is  whether  this  is  chargeable  to  the  defendant  and  pay- 
able by  him,  or  whether  it  is  within  the  employment  of  the  county  commis- 
sioners, and  was  paid  by  them.  That,  gentlemen,  is  really  the  question  in 
the  case.  The  first  question,  and  perhaps  the  most  important  one,  in  the 
case  is  whether  this  defendant  employed  the  plainti if  to  attend  him,  or  whether 
he  expressed  a  desire  that  he  should  continue  to  attend  him  during  his  sick- 
ness. That,  perhaps,  will  control  more  than  anything  else  the  question  as  to 
whether  the  defendant  is  liable  for  these  services.  And  the  question  here  is 
whether  this  defendant  did  employ  Dr.  Porter,  and  under  circumstances  which 
make  him  liable  to  pay  him  for  these  services.  It  is  claimed  by  the  defend- 
ant that  Dr.  Porter  was  sent  there  by  the  county  commissioners,  and  there- 
fore he  was  employed  by  them,  and  claims  he  did  not  employ  him.  Dr.  Porter 
swears  that  he  did.  This  evidence  you  must  look  at.  You  are  to  take  the 
whole  case,  look  at  all  the  circumstances,  and  see  whether  you  can  find  that 
these  services  did  come  within  the  employment,  and  that  he  should  have  ren- 
dered them  for  the  county,  or  whether  he  did  render  them,  under  the  circum- 
stances, for  this  defendant  by  any  agreement  or  arrangement." 

It  seems,  therefore,  that  the  court  submitted  to  the  jury  as  a  question  of 
fact  whether  or  not  there  was  any  contract,  expressed  or  implied,  between 
these  parties  concerning  the  pay  for  these  services.  That  the  services  were 
rendered  as  alleged  in  the  complaint,  is  admitted  by  the  answer.  No  objection 
is  made  but  what  the  appellant  received  these  services  from  the  respondent 
from  the  twentieth  day  of  April  to  the  twentieth  day  of  May  without  the 
least  question  or  the  slightest  objection .  Then,  as  we  have  already  intimated, 
if  the  appellant  did  so  receive  and  accept  the  services  without  objection,  it 
may  be  seriously  questioned  whether  there  was,  on  this  branch  of  the  case, 
anything  for  the  jury.  The  court  below,  however,  saw  fit  to  submit  to  the 
jury  two  questions  of  foot:  First,  whether  the  compensation  for  these  serv- 
ices was  included  in  the  amount  paid  respondent  by  the  county;  second, 
whether  there  was  any  understanding  or  agreement  between  appellant  and 
respondent  that  the  services  should  be  performed,  and  medicines  furnished 
for  him,  the  appellant; — ^and  upon  both  questions  the  jury  found  for  the  re- 
spondent. We  are  of  the  opinion,  therefore,  that  the  instructions  were  fully 
as  favorable  as  the  appellant  could  ask,  and  that  no  error  prejudicial  to  his  in- 
terest  was  committed  by  the  coui-t,  and  the  judgment  should  be  affirmed. 

Church  and  Francis,  JJ.,  dissent. 
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SUPREME  COURT  OF  IOWA. 


BuBGEB,  by  his  Next  Friend,  u.  Fbakbs. 

Filed  December  10, 1885. 

Guardian  and  Ward  — Right  to  Custody  of  Ward— Adoption  of  Ward  by  Third 
Party — Iowa  Statute. 
On  rehearing,  former  opinion,  23  N.  W.  Bep.  746,  explained  and  adhered  to. 

Supplemental  opinion.    S.  C.  23  N.  W.  Rep.  746. 

Beck,  G.  J.  1.  A  petition  for  rehearing  filed  in  this  case  demands  atten- 
tion as  to  some  of  the  positions  and  arguments  presented  therein.  It  is  com- 
plained that  the  foregoing  opinion  erroneously  states  that  the  ward  of  the 
plaintiff,  in  whose  name  this  action  is  prosecuted,  has  a  sister.  This  state- 
ment, it  is  true,  is  not  sustained  by  the  record,  and  the  fact  was  erroneously 
inferred  or  stated  upon  a  mistaken  understanding  of  the  abstract.  But  this 
en'or  of  fact  in  no  measure  affects  the  argument  based  upon  it.  While  the 
child  has  no  sister,  it  is  true  he  has  other  kin,  who,  in  case  of  his  death,  would 
inherit  his  property,  and  if  his  foster  parents  became  his  heirs  these  relatives 
would  suffer  the  injustice  which  the  opinion  shows  would  be  done  to  the  sis- 
ter, which  it  assumes  the  child  had.  The  argument  we  base  upon  the  sup- 
posed existence  of  a  sister  is  just  as  well  supported  upon  the  actual  existence 
of  the  paternal  grandfather,  or  other  person  who  upon  the  child's  death  would 
become  its  heir.  While  we  regret  the  error  of  fact  into  which  we  fell,  we 
are  well  satisfied  that  the  force  of  the  argument  of  the  opinion  is  in  no  way 
affected  by  it. 

2.  Counsel  for  both  parties  in  their  arguments  submitted  upon  the  trial  of 
the  cause  in  this  court  concurred  in  the  conclusion  that,  upon  the  adoption 
of  a  child  in  accord  with  the  requirements  of  the  statute,  its  foster  parents 
become  its  heirs  at  its  death.  In  other  words,  the  rules  of  inheritance  under 
the  statute  recognize  the  adopted  child  as  though  it  were  the  offspring  of  the 
foster  parents,  to  and  through  whom,  in  case  of  its  death,  its  property  would 
descend  just  as  though  it  were  their  natural  child.  Counsel  for  defendant  in 
the  petition  for  rehearing  frankly  admitting  that  this  was  his  view  of  the 
law,  now  insists,  having  discovered  his  mistake,  that  this  is  an  erroneous  po- 
sition, and  that  the  course  of  descent  from  the  adopted  child  is,  under  our 
statute,  the  same  as  though  there  had  been  no  adoption.  We  assumed  in  the 
foregoing  opinion  that  the  view  of  the  law  in  which  counsel  for  both  parties 
concurred  is  correct;  and,  without  considering  or  discussing  the  question, 
used  language  which  expresses  that  doctrine.  We  are  glad  of  an  opportunity 
to  modify  and  explain  our  language,  and  to  state  explicitly  that  we  are  not 
to  be  understood  as  deciding  or  expressing  in  the  form  of  dictum  that  foster 
parents  will  inherit  from  adopted  children  under  the  rules  of  inheritance 
directing  the  descent  of  property  of  children  to  and  through  their  natural  par- 
ents. The  question  must  be  regarded  as  not  having  been  decided  or  con- 
sidered in  the  case, — it  is  left  just  as  we  found  it.  But  this  modification  of 
the  foregoing  opinion,  and  concession  to  the  views  of  defendant's  counsel,  has 
no  effect  whatever  upon  the  argument  against  the  validity  of  the  act  of  adop- 
tion of  plaintiff's  ward  by  the  defendant,  based  upon  injustice  to  the  kin  of  the 
child  who  would  be  cut  off  from  the  right  to  inherit  its  property.  While  such 
kin  may  not  be  defeated  of  rights  as  heirs,  they  may  be  defeated  of  other  rights, 
both  natural  and  legal,  by  an  act  of  adoption  of  the  character  of  the  one  in 
question;  among  which  are  the  right  to  the  custody  and  society  of  the  child, 
and  the  right  to  direct  its  education  and  moral  culture.  These  rights,  the  ex- 
ercise of  which  would  establish  the  character  of  the  child  and  direct  its  mental 
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and  moral  development,  would  be  regarded  as  of  far  greater  value  than  lands 
and  goods  by  man  j  whose  affection  and  pride  are  concentered  in  their  kin. 

3.  Counsel  for  defendant  urge  many  arguments  in  support  of  the  position 
that  defendant  is  entitled  to  the  custody  of  the  child  for  the  reason  that  he 
has  stronger  affection  for  it  than  the  plaintiff  possesses,  and,  for  this  reason, 
is  better  qualified  to  direct  its  education  and  domestic  and  moral  training. 
We  need  not  pursue  the  inquiry  to  which  we  are  thus  invited.  A  couit  of 
competent  jurisdiction  has  appointed  plaintiff  the  guardian  of  the  child.  The 
plaintiff,  as  guardian,  is  entitled  to  the  custody  of  his  ward;  and  it  is  not  com- 
petent for  a  judge  or  court  in  a  habeas  corpus  case  to  review  the  proceedings 
]'esulting  in  the  appointment  of  plaintiff,  nor  to  inquire  whether  he  should 
be,  in  any  manner,  relieved  of  the  duties  and  rights  of  a  guardian,  and  whether 
the  custody  of  the  child  should  be  given  to  another  more  capable  or  better  fit- 
ted to  receive  it. 

Other  positions  taken,  and  arguments  in  their  support  advanced  by  defend- 
ant's counsel,  do  not  demand  further  consideration.  We  think  that  tlie doc- 
trines we  announce  in  the  foregoing  opinion  demand  no  further  discussion. 
The  petition  for  rehearing  is  overruled.    Beversed. 


Rtjmp  v.  Schwartz. 
Filed  December  10,  1885. 

ESTOPPKL— PORMKB  SuiT. 

Plaintiff  held  estopped  by  reason  of  his  position  and  claims  in  former  suit^ 
{Rump  V.  Schwartz,  56  Iowa,  611;  S.  C.  10  N.  W.  Rep.  99,)  and  judgment  reversed. 

Appeal  from  Lee  district  court. 

Action  to  recover  the  value  of  certain  personal  property.  Plaintiff  al- 
leges that  he  gave  defendant  a  chattel  mortgage  on  said  property  to  secure 
a  promissory  note  for  81,100,  and  that,  default  having  been  made  in  the 
payment  of  said  note,  defendant  placed  the  mortgage  in  the  hands  of  the 
sheriff  of  Lee  county  for  foreclosure,  who  took  possession  of  the  mortgaged 
property  thereunder,  and  that  defendant,  after  having  caused  the  property 
to  be  seized  by  the  sheriff,  permitted  a  portion  of  it  to  go  to  decay  and  be- 
come worthless,  through  negligence  and  want  or  proper  care,  and  converted 
the  remainder  thereof  to  her  own  use  without  causing  the  same  to  be  sold  in 
the  manner  provided  in  the  mortgage.  Defendant  in  her  answer  admitted 
the  execution  of  the  mortgage  and  the  seizure  of  the  property  thereunder,  but 
denied  the  other  allegations  of  the  petition,  and  alleges  that  the  property  was 
sold  at  public  sale  by  the  sheriff  in  the  manner  provided  for  in  the  mortgage, 
and  that  the  same  was  purchased  by  her  husband,  and  that,  after  deducting 
the  costs  and  expenses  of  the  sale,  the  remainder  of  the  sum  for  w^hich  the 
property  was  sold,  to-wit,  $158.95,  was  credited  on  the  note  secured  by  the 
mortgage.  She  also  alleged  that  plaintiff  was  estopped  to  deny  the  legality 
of  the  sale  of  said  property,  for  the  reason  that  in  a  suit  brought  by  plaintiff 
against  defendant  in  the  district  court,  which  involved  the  balance  due  on 
said  note  and  the  title  to  a  certain  tract  of  land,  plaintiff  alleged  and  pleaded 
the  foreclosure  of  said  mortgage  and  said  credit  on  said  note.  And  the  court 
found  in  its  decree  that  said  allegations  were  true;  also  that  in  said  action 
plaintiff  alleged  that  said  foreclosure  and  credit  estopped  the  defendant  from 
pleading  the  provisions  of  the  contract  sued  on  in  said  case,  which  made  time 
the  essence  of  the  contract.  There  was  a  trial  to  a  jury,  who  found  for  plain- 
tiff, and  judgment  was  entered  on  the  verdict.     Defendant  appeals. 

Casey  d-  Casey  and  Craig,  Collier  <&  Craig,  for  appellant,  Catherine  Schwartz, 
Newman  cfe  Blake  and  Henry  Lohmar,  for  appellee,  John  Rump. 

Reed,  J.  The  verdict  and  judgment  are  sustained  by  the  evidence  unless 
plaintiff  is  defeated  of  his  right  to  recover  by  the  matters  set  up  bj-  defendant 
as  an  affirmative  defense.    The  evidence  given  in  support  of  said  defense 
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established  the  following  state  of  facts:  The  parties  entered  into  a  written 
contract,  by  which  defendant  covenanted  to  sell  and  convey  to  plaintiff  a  cer- 
tain tract  of  land  for  the  price  of  $2,200.  For  this  amount  plaintiff  gave  his 
two  promissory  notes  for  $1,100,  each  payable  at  different  times.  One  of  the 
stipulations  of  the  contract  was  that  in  the  event  of  the  non-payment  by 
plaintiff  of  said  sums  of  money,  or  any  part  thereof,  promptly  at  the  time 
therein  limited,  defendant  would  be  discharged'from  his  undertaking  to  con- 
vey the  land,  and  from  all  liability  under  the  agreement.  After wai*ds  plain- 
tiff executed  two  chattel  mortgages  to  secure  said  notes.  The  note  first  fall- 
ing due  was  paid  at  its  maturity,  but  default  being  made  in  the  payment  of 
the  other  note,  defendant  caused  foreclosure  proceedings  to  be  instituted 
thereon.  Ko  question  is  made  as  to  the  legality  of  the  sale  of  the  property 
covered  by  one  of  the  mortgages.  There  was  a  seizure  of  the  property  cov- 
ered by  the  otlier  mortgage,  and  a  formal  sale  thereof  was  made;  defendant 
being  the  purchaser.  The  evidence,  however,  tended  to  show  such  irregu- 
larities in  the  conduct  of  the  sale  as  would  warrant  the  finding  of  the  jury 
that  it  was  void,  and  that  defendant  was  liable  as  for  the  conversion  of  the 
property.  The  amounts  realized  from  both  sales,  after  deducting  the  costs 
and  expenses,  were  credited  on  the  note,  but  they  were  not  sufficient  to  sat- 
isfy it.  Plaintiff  then  tendered  to  defendant  an  amount  of  money  sufficient 
to  pay  the  balance  remaining  due  thereon,  and  demanded  a  conveyance  of  the 
land;  and,  on  defendant  refusing  to  make  the  conveyance,  he  instituted  a  suit 
in  equity  to  compel  a  specific  performance  of  the  contract,  and  a  judgment 
was  entered  compelling  defendant  to  make  a  conveyance  of  the  land.  From 
that  judgment  defendant  appealed  to  this  court,  but  on  the  hearing  of  the  ap- 
peal the  judgment  was  affirmed.  See  Mump  v.  Schwartz^  56  Iowa,  611;  S.  G. 
10  N.  W.  Rep.  99. 

On  the  trial  defendant  asked  the  court  to  instruct  the  jury  that  upon  these 
facts  plaintiff  was  now  estopped  to  assert  that  he  was  not  divested  of  the 
property  by  the  foreclosure  proceeding.  But  the  court  refused  to  give  such 
instruction,  and  told  the  jury  that  if  the  facts  essential  to  plaintiff's  recovery 
were  proven,  his  right  of  recovery  was  not  defeated  by  the  fact  that  plaintiff 
has  pleaded  the  foreclosure  of  the  mortgage  in  the  former  action.  The  only 
question  argued  by  counsel  is  as  to  the  correctness  of  these  rulings.  In  our 
opinion  the  rulings  are  erroneous.  Plaintiff  was  entitled  to  relief  in  the  for- 
mer action  only  in  case  he  could  show  that  the  provision  of  the  written  agree- 
ment making  time  of  the  essence  of  the  contract  had  been  waived  by  defend- 
ant. To  establish  such  waiver  he  alleged  that,  after  his  default  in  the  pay- 
ment of  the  note  had  occurred,  defendant  had  foreclosed  the  mortgages  and 
sold  the  property  and  credited  the  proceeds  of  the  sales  on  the  note,  and  his 
tender  was  of  the  remainder  due  upon  the  note  after  deducting  those  credits. 
He  not  only  asserted  that  the  mortgages  had  been  foreclosed,  but  claimed 
credit  for  the  proceeds  of  the  sales,  and  upon  these  facts  the  court  adjudged 
that  he  was  entitled  to  relief.  Having  once  asserted  that  the  proceedings 
under  which  defendant  claimed  to  have  acquired  the  property  was  a  foreclos- 
ure of  the  mortgage,  and  having  demanded  and  received  all  the  rights  and 
advantages  which  could  have  accrued  to  him  if  the  proceeding  had  in  all  re- 
spects t)een  regular,  he  cannot  now  be  permitted,  while  retaining  those  ad- 
vantages, to  assert  that  defendant  was  a  mere  trespasser,  or  that  he  was  not 
divested  of  the  property  by  the  sale.  He  is  in  precisely  the  same  position  he 
would  have  occupied  if  he  had  received  and  retained  the  proceeds  of  the  sale; 
for  he  has  demanded  that  they  be  applied  to  his  use  and  benefit,  and  they 
have  been  so  applied.  The  case  is  clearly  within  the  principle  laid  down  in 
Deford  v.  Mercer,  24  Iowa,  118.  See,  also,  the  cases  cited  in  the  note  to  that 
case. 

The  judgment  will  be  reversed,  and  the  cause  will  be  remanded  to  the  dis- 
trict court  for  further  proceedings  in  that  court.    lieversed. 
v.25N.w.,no.8 — 47 
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State  v.  Fry  and  another. 
Filed  December  10,  1885. 

1.  Assault  with  Intent  to  Maim — Evidence— Identificatton  of  Assailanib. 

Evidence  as  to  identification  of  defendant,  held  sufflcienc. 

2.  Same — Threats— III  Feelings. 

JKvidence  as  to  tiie  ill  feeling  existing  between  defendants  and  the  family  of  the 
party  assaulted,  and  of  threats  made  by  them,  held  properly  admitted. 

3.  CRiMtNAL  I.AW — Trial— Instruction — Statute  of  Limitations. 

Where  the  time  at  whicli  a  crime  was  committed  is  not  essential  it  is  not  error  to 
instruct  the  jury  that  they  must  find  that  the  crime  was  committed  on  or  about  the 
time  charged,  or  at  a  date  within  three  years  prior  to  the  finding  of  the  indictment. 

4.  Same — Alibi— Evidence — Reasonable  Doubt. 

The  burden  of  proving  an  alibi  is  on  defendant,  but  he  is  not  bound  to  prove  it 
beyond  a  reasonaole  doubt;  and  if,  upon  the  whole  case,  the  testimony  raises  a 
reasonable  doubt  that  defendant  was  present  when  the  crime  was  committed,  he 
should  be  acquitted. 
6.  Same — Duty  of  Each  Jubob. 

Each  juror  must  vote  according  to  his  own  conviction  ;  and  if  he  has  a  reason- 
able doubt  in  his  mind  as  to  the  guilt  of  the  defendant,  heshouldvote  accordingly. 

Appeal  from  Kossuth  district  court. 

The  defendants  were  tried  and  convicted  upon  an  indictment  for  an  assault 
with  intent  to  maim ;  and  they  appeal. 

Pardons  J  Perry  cfe  Sherman,  for  appellants,  D.  S.  Fry  and  another.  A.  J. 
Baker,  Atty.  Gen.,  for  the  State. 

llOTUROCK,  J.  1.  The  principal  ground  relied  upon  by  the  defense  for  a 
reversal  of  the  judgment  is  that  the  verdict  is  not  supported  by  the  evidence. 
Robert  M.  Walker,  the  prosecuting  witness,  was,  at  the  time  of  the  alleged 
injury,  about  17  years  of  age.  He  testified  that  on  Sunday,  the  seventeenth 
day  of  September,  1882,  he  was  on  the  open  prairie  in  Kossuth  county  herd- 
ing cattle,  and  that  while  so  employed,  the  defendants  came  to  him,  threw 
him  on  the  ground,  unbuttoned  his  pants,  and  cut  his  scrotum  so  that  one  of 
his  testicles  passed  through  the  opening  made  by  the  cutting.  He  testified 
that  this  occurred  at  10  or  11  o'clock  in  the  forenoon;  that  the  defendants 
wore  masks  upon  their  faces;  that  the  only  conversation  between  him  and 
the  defendants  consisted  of  Ilerrick  asking  him  if  he  was  herding,  and  how 
many  cattle  he  had  in  the  herd.  Walker  was  acquainted  with  both  of  the 
defendants,  and  claimed  upon  the  trial  that  he  was  able  to  identify  them  as 
the  guilty  parties.  There  is  no  dispute  about  the  injury,  and  that  it  was  of  a 
very  serious  character.  Walker  was  the  only  witness  who  identified  the  de- 
fendants as  the  guilty  parties.  Both  of  the  defendants  testified  as  witnesses 
on  the  trial,  and  denied  that  they  were  guilty;  and  several  members  of  their 
respective  families,  as  well  as  themselves,  stated  that  they  were  not  away 
from  their  homes  on  the  seventeenth  day  of  September,  1882,  except  at  such 
time  in  the  day  as  that  they  could  not  have  committed  the  crime.  On  the 
other  hand,  it  was  shown  that  the  father  of  Walker  had  previously  had  some 
difiiculties  with  the  defendants,  and  that  there  was  ill  feeling  by  defend- 
ants towards  him  and  his  family.  Walker  in  his  cross-examination  stated 
that  he  told  the  grand  jury  that  he  was  not  positive  who  the  men  were  who 
assaulted  and  injured  him.  It  appears  in  evidence  that  the  defendant  Fry 
lived  about  one-half  mile  from  the  place  where  Walker  claims  he  was  in- 
jured, and  Herrick  lived  in  the  same  neighborhood.  There  was  evidence 
tending  to  show  that  the  defendants  were  men  of  good  character,  and  also 
evidence  to  the  contrary.  There  are  other  circumstances  disclosed  in  evi- 
dence, but  the  foregoing  are  the  leading  and  prominent  facts  in  the  case. 
We  are  not  prepared  to  say  that  the  district  court  should  have  set  aside  the 
verdict  as  not  supported  by  the  evidence.  All  of  the  witnesses  who  testified 
for  the  defendants  in  support  of  an  alibi  may  have  been  truthful,  and  the  de- 
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fendants  may  nevertheless  be  guilty.  Absence  from  their  homes  for  a  very 
brief  period  would  enable  them  to  commit  the  crime,  and  this  might  well  oc- 
cur without  the  observation  of  other  members  of  their  families,  and  although 
their  faces  were  masked,  Walker  might  well  recognize  them  by  the  tone  of 
their  voices,  their  size,  and  gait  when  walking,  and  by  other  means. 

2.  It  is  claimed  that  the  evidence  of  Peter  J.  Walker,  the  father  of  the  pros- 
ecuting witness,  as  to  the  threats  of  the  defendants,  should  have  been  excluded 
as  Incompetent.  We  think  otherwise.  In  such  cases  it  is  always  competent 
to  show  previous  ill  feeling,  bad  blood,  or  threats,  as  tending  to  show  a  prob- 
able motive  for  the  commission  of  the  crime;  and  threats  or  ill  feeling  towards 
the  father  of  children  to  injure  him  and  his  family  would  surely  be  competent 
'evidence  on  a  criminal  charge  for  an  injury  to  one  of  the  children.  The  fact 
that  these  difficulties  with  the  defendants  were  about  distinct  matters  as  to 
each  of  the  defendants  did  not  render  the  evidence  incompetent.  The  defend- 
4ints  were  tried  jointly,  and  evidence  against  either  was  competent. 

3.  It  is  further  claimed  that  the  court  erred  in  permitting  the  state,  in  re- 
buttal, to  introduce  evidence  as  to  threats  by  one  of  the  defendants.  The 
order  in  which  evidence  is  introduced  to  the  jury  is,  within  certain  limits, 
•discretionary  with  the  court.  If  the  court  had  refused  to  allow  the  defendants 
to  introduce  counter-evidence,  there  might  be  some  ground  for  holding  that 
there  was  an  abuse  of  discretion.  The  record  does  not  show  that  there  was 
any  such  refusal. 

4.  In  the  second  paragraph  of  the  charge  to  the  jury  the  court  instructed 
them  that  they  must  find  that  the  crime  was  committed  on  or  about  the  time 
•charged,  or  at  any  date  within  three  years  prior  to  the  finding  of  the  indict- 
iQent.  It  is  claimed  this  part  of  the  charge  is  erroneous.  It  is  the  formula 
usually  employed  by  the  district  courts  in  this  state  when  time  is  not  essen- 
tial ;  and  a  conviction  may  be  had  if  it  be  shown  that  the  crime  was  committed 
at  any  time  within  the  statute  of  limitations. 

5.  In  instructing  the  jury  upon  the  question  of  alihif  the  court  used  this 
language:  "No.  13.  In  addition  to  other  evidence  introduced  by  the  defend- 
ants, they  have  produced  testimony  to  show  what  in  law  is  known  as  an 
-alibi,  which  is  simply  the  fact  that,  at  the  time  the  crime  with  which  they  are 
■charged  was  being  committed,  they  were  at  another  and  different  place  from 
that  where  the  transaction  took  place.  The  burden  of  establishing  an  alibi 
is  cast  upon  the  defendants,  and  the  evidence  introduced  to  sustain  it  should 
outweigh  the  proof  introduced  by  the  state  tending  to  show  that  the  defend- 
ants participated  in  the  crime.  They  are  not  bound  to  establish  such  defense 
beyond  a  reasonable  doubt;  but  if,  upon  the  whole  case,  the  testimony  raises 
in  your  minds  a  reasonable  doubt  that  the  defendants  were  present  at  the 
place  where  the  assault  was  committed,  that,  of  course,  would  create  a  rea- 
sonable doubt  as  to  their  guilt,  and  would  entitle  them  to  an  acquittal.''  This 
instruction  is  complained  of  by  defendants.  It  is  fully  as  favorable  to  the 
defendants  as  they  had  any  risrht  to  demand.  See  State  v.  Bruce,  48  Iowa, 
530;  State  v.  Hamilton,  57  Iowa.  596;  S.  C.  11  K.  W.  liep.  5;  State  v.  Heed, 
62  Iowa,  40;  S.  C.  17  N.  W.  Eep.  150;  State  v.  Hemrick,  62  Iowa.  414;  S.C. 
17  N.  W.  liep.  594. 

6.  Lastly  it  is  urged  that  the  court  erred  in  refusing  to  charge  the  jury,  at 
the  request  of  the  defendants,  as  follows:  "You  are  told  by  the  court  that 
•each  juror,  under  his  oath,  must  vote  according  to  his  own  conviction,  and 
the  doubt  with  which  he  has  to  do  is  the  doubt  in  his  own  mind ;  and  if  a  reason- 
able doubt  arises  in  his  mind,  or  fails  to  arise,  he  should  vote  accordingly." 
The  instructions  given  by  the  court  to  the  jury  on  the  question  of  reasonable 
doubts  are  in  the  usual  form,  which  this  coui-t  has  time  and  again  approved, 
and  we  think  they  were  sufficient.  It  is  not  necessary  that  each  juror  should 
be  advised  that  he  is  to  act  upon  his  own  convictions,  nor  to  caution  him  that 
he  should  not  concur  in  a  verdict  which  is  against  his  judgment.    Affirmed. 
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Davis  v.  Hull  and  others. 

Filed  December  10,  1885. 

License  to  Cut  Timber— Injunction— Estoppel. 

Where  the  owner  of  real  estate  has  permitted  another  occasionally,  for  seTeral 
years,  to  cut  down  and  remove  timber  therefrom,  he  is  not  estopped  from  enjoin- 
ing him  by  legal  process  from  further  cutting. 

Appeal  from  Boone  circuit  court. 

Tlie  object  of  the  action  is  to  restrain  by  injunction  the  defendants  from 
cutting  and  removing  timber  growing  on  land  owned  by  the  plaintiff.  An 
injunction  was  Issued,  which,  at  the  hearing,  was  dissolved,  and  the  plaintiff 
appeals. 

B.  L.  Green,  for  appellant,  Lewis  Davis.  Hull  cfe  Whitaker  and  Geo.  G. 
Wright,  for  appellees,  Samuel  A.  Hull  and  others. 

Seeveks,  J.  In  1868  the  defendant  Hull  sold  and  conveyed  to  the  plaintiff 
a  certain  parcel  of  real  estate,  on  which  there  were  trees  and  timber  growing 
and  standing.  The  defendants  undertook  and  were  engaged  in  cutting  down 
and  removing  such  timber,  and  the  plaintiff  sought  to  enjoin  them  from  so 
doing.  The  defendants  admitted  the  material  allegations  of  the  petition,  but 
pleaded,  as  a  defense,  that  prior  to  the  execution  of  the  conveyance,  the  de- 
fendant Hull  owned  the  real  estate,  and  that  he  sold  and  agreed  to  con vey  the 
land,  except  the  standing  trees  and  timber  thereon,  which,  by  the  terms  of 
the  contract,  were  reserved;  that  by  mistake  such  reservation  was  not  men- 
tioned in  the  conveyance,  and  the  defendants  asked  that  it  be  reformed  in  this 
respect  so  as  to  set  out  the  true  contract ;  that  ever  since  the  date  of  the  con- 
veyance the  defendant  **Hull  has  cut  and  removed  more  or  less  timber  there- 
from every  year,  and  plaintiff  has  always  known  and  acquiesced  therein"  un- 
til a  few  days  prior  to  the  commencement  of  this  action.  The  statements  in 
the  answer  were  denied  by  a  reply.  The  circuit  court  determined  that  the 
conveyance  could  not  be  reformed;  but  found  and  adjudged  that  the  timber 
growing  upon  the  real  estate  was  the  property  of  the  defendant  Hull,  and 
therefore  dissolved  the  injunction.  We  concur  with  the  circuit  court  that 
under  the  evidence  the  conveyance  cannot  be  reformed;  and  this  is  substan- 
tially conceded  by  the  appellees,  because  no  appeal  has  been  taken  by  them, 
and  their  counsel  ask  an  affirmance  of  the  judgment  of  the  circuit  court  solely 
on  the  ground  of  estoppeL 

There  is  evidence  tending  to  show  that  prior  to  the  execution  of  tlie  con- 
veyance it  was  agreed  the  timber  should  be  reserved,  and  there  is  evidence 
tending  to  show  that  there  was  no  such  contract  or  reservation  made;  but 
the  plaintiff  testifies  that  he  '* agreed  to  let  him  (Hull)  have  the  timber  on  the 
brow  of  the  hill,  where  it  was  level,  and  he  was  to  take  the  timber  off  and 
let  me  fence  it.  He  got  all  that  timber  that  he  agreed  for."  The  evidence 
introduced  by  the  plaintiff  tending  to  show  the  contract  and  reservation  is 
competent  and  material  only  for  the  purpose  of  reforming  the  conveyance, 
the  latter  cannot,  in  any  respect,  be  contradicted  or  varied  thereby.  The  ef- 
fect of  the  conveyance  is  to  vest  the  legal  title  to  the  timber  gi*owing  on  the 
land  in  the  plaintiff.  This  being  so,  the  estoppel  relied  on  is  based  solely  on 
the  fact  that  the  defei^ants  cut  and  removed  timber  from  the  real  estate  and 
the  phiintiff  acquiesced  therein.  The  proposition,  then,  is  that  if  the  owner 
of  real  estate  permits  another  occasionally  for  several  years  to  cut  down  and 
remove  timber  therefrom,  that  he  is  estopped  thereby  from  thereafter  pre- 
venting him  from  so  doing  by  legal  means.  This  cannot  be  the  rule,  and 
counsel  have  failed  to  cite  authorities  in  support  of  the  claimed  estoppel;  and 
we  think  there  is  nothing  on  which  it  can  be  based.  The  plaintiff  admits  it 
is  true  that  he  agreed  to  let  the  defendant  have  a  certain  portion  of  the  grow- 
ing timber,  but  this  admission  is  so  qualified  that  it  does  not  aid  the  defend- 
ants, and  cannot  be  invoked  in  aid  of  the  estoppel.    lieyersed. 
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SwEizEY  V.  Stetson  and  others. 
Filed  December  10,  1885. 

ESTOPPSL— FOBMBB  JUDGMENT. 

A  party  to  an  appeal  from  a  justice's  judgment  in  a  replevin  snit  that  has  been 
held  void  for  want  of  jurisdiction,  is  estopped  from  asserting  the  validity  of  such 
judgment  in  a  subsequent  proceeding. 

Appeal  from  Buena  Vista  circuit  court. 

Action  to  enjoin  the  enforcement  of  a  judgment  rendered  by  a  justice  of 
the  peace  and  declare  it  void.  A  demurrer  to  the  answer  of  defendants  was 
sustained ;  and,  as  they  stood  upon  their  pleadings  and  refused  to  answer 
further,  judgment  was  entered  against  them,  from  which  they  appeal. 

Robinson  <&  MilchrisU  for  appellants,  E.  W.  Stetson  and  others.  C,  2>. 
Ghlsmith  and  Lot  Thomas,  for  appellee,  L.  T.  Sweizey. 

Beck,  G.  J.  1.  The  petition  alleges  that  one  McKenzie  brought  an  action 
of  replevin  against  defendant  Stetson  before  a  justice  of  the  peace;  that  plain- 
tiff was  the  surety  upon  the  replevin  bond;  that  in  the  action  a  judgment  was 
rendered  against  plaintiff  for  the  amount  of  Ihe  value  of  defendant's  (Stet- 
son's) interest  in  the  property,  the  justice  holding  that  he  had  jurisdiction  so 
to  do;  that  plaintiff  appealed  from  the  judgment;  and  that  the  circuit  court 
dismissed  the  appeal  upon  Stetson's  motion  asking  for  the  dismissal  on  that 
ground,  for  the  reason  that  the  justice  of  the  peace  has  no  jurisdiction  of  the 
case,  and  there  was  therefore  no  valid  judgment  from  which  an  appeal  would 
lie.  The  answer  of  defendant  expressly  admits  all  these  allegations  except 
those  averring  the  ground  of  the  motion  and  judgment  of  dismissal;  but,  as 
there  is  no  denial  tliereof,  such  allegations  must  be  taken  as  admitted.  In 
another  count  of  the  answer  the  proceedings  before  the  justice  are  pleaded, 
showing  a  trial,  the  judgment  in  favor  of  Stetson  as  against  plaintiff,  the 
taking  of  the  property  upon  the  writ  of  replevin,  and  other  matters  that  need 
not  be  here  stated. 

2.  We  think  the  demurrer  was  rightly  sustained.  Stetson  obtained  an  ad- 
judication to  the  effect  that  the  justice  of  the  peace  had  no  jurisdiction  to  ren- 
der the  judgment  against  plaintiff.  After  that  adjudication  Stetson  cannot, 
in  the  face  of  the  decision  which  he  obtained,  insist  that  the  judgment  is 
valid.  Both  he  and  plaintiff  were  parties  to  the  proceeding  on  the  appeal.  He 
insisted  that  the  justice  had  no  jurisdiction  and  that  the  judgment  was  void, 
the  plaintiff  claiming  the  contrary.  The  circuit  court  adjudged  that  the  judg- 
ment was  void  for  want  of  jurisdiction  of  the  justice.  This  adjudication 
bound  both  parties,  and  remains  unreversed.  Equity  will  not  permit  Stet- 
son to  turn  round  and  attenipt  to  enforce  that  judgment 

3.  But  defendants'  counsel  insist  that  plaintiff,  having  signed  the  replevin 
bond,  thus  enabling  the  plaintiff  in  replevin  to  take  the  property  which  has 
not  been  returned,  and  having  insisted  upon  the  jurisdiction  of  the  justice, 
-cannot  now  deny  it.  That  position  would  do  very  well  if  the  adjudication  of 
the  circuit  court  were  not  in  the  way.  That  matter  was  settled  by  the  adjudi- 
cation, which  remains  unreversed.  In  the  circuit  court  plaintiff  insisted,  by 
his  appeal,  that  the  justice  had  jurisdiction.  Stetson  maintained  that  he  had 
not,  and  that  the  judgment  was  void.  Now  Stetson  turns  round  and  declares 
that  the  judgment  is  valid.  Parties  will  not  be  permitted  to  play  fast  and 
loose  in  this  manner  to  obtain  relief  by  an  adjudication  of  a  court,  and  after- 
wards to  seek  other  relief  by  overthrowing  the  adjudication  which  was  had 
in  their  favor.  As  between  the  p^irties,  the  adjudication  of  the  circuit  court 
had  the  effect  to  declare  invalid  the  judgment  against  plaintiff.  Equity  will 
not  now  permit  him  to  enforce  it.  The  fact  that  property  was  taken  in  the 
proceeding  cannot  change  the  effect  of  the  adjudication.  •  If  Stetson  is  enti- 
tled to  recover  it  or  its  value,  he  must  pursue  some  course  other  than  an  at- 
tempt to  enforce  a  judgment  which,  as  between  him  and  plaintiff,  has  been 
adjudicated  to  be  void.    Affirmed. 
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Heitz  V.  Atleb. 

Filed  December  10, 1885. 

Pbincipal  and  Surety — RELEAaE  op  Collateral  Security. 

The  release  of  a  collateral  security  operates  to  discharge  for  that  mnch  a  snre^ 
for  the  same  debt  unless  the  release  is  made  with  the  surety's  consent. 

Appeal  from  Lee  district  court. 

Action  upon  a  promissory  note  executed  to  the  plaintiff  by  one  I.  R.  Atlee- 
and  signed  by  the  defendant  as  surety.  The  defendant  for  answer  averred 
in  substance  that  the  plaintiff  took  a  chattel  mortgage  from  the  principal,  I. 
R.  Atlee,  as  surety ;  that  he  obtained  a  decree  of  foreclosure,  and  by  the  de- 
cree he  obtained  a  lien  upon  a  fund  in  the  hands  of  a  receiver,  which  fund 
was  more  than  sufficient  to  pay  the  plaintiff,  and  that  the  plaintiff  executed 
to  the  receiver  a  receipt  in  full  of  the  decree.  There  was  a  trial  to  a  jury, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff.  The  defendant 
appeals. 

Craig,  Collier  cfe  Craig,  and  flf.  M,  Casey ,  for  appellant,  J.  0.  Atlee-  MeUei 
&  Son,  for  appellee,  Sebsistian  Heitz. 

Adams,  J.  The  undisputed  evidence  showed  that  in  the  action  in  which 
the  plaintiff's  decree  of  foreclosure  was  obtained  a  receiver  was  appointed  to 
take  charge  of  and  sell  the  mortgaged  property ;  that  he  did  sell  it,  and  real- 
ized a  large  sum  of  money,  which  was  more  than  sufficient  to  pay  the  plain- 
tiff and  discharge  all  prior  liens;  that  the  plaintiff's  decree  was  for  $1,214.45; 
that  the  plaintiff,  however,  accepted  $875.65  and  executed  to  the  receiver  a 
receipt  in  full  for,  his  decree.  After  verdict  for  the  plaintiff  the  defendant 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  is  not  supported  bythe 
evidence.  The  court  overruled  the  motion,  and  the  defendant  assigns  as 
error  that  the  verdict  is  not  supported  by  the  evidence.  The  defendant  insists 
that  In  the  action  of  foreclosure  against  I.  R.  Atlee  the  note  became  merged 
in  the  decree,  so  far  as  I.  R.  Atlee  was  concerned,  and  that  the  execution  of 
the  receipt  to  the  receiver  in  full  of  the  decree  became,  when  filed  in  court 
by  the  receiver,  a  virtual  satisfaction  of  the  decree;  that  the  plaintiff  thereby 
lost  all  further  remedy  against  I.  R.  Atlee,  and  cannot  now  be  allowed  to  re- 
cover against  his  surety. 

The  mere  receipt  of  a  portion  of  an  acknowledged  debt,  though  accepted 
at  the  time  as  full  payment,  does  not  preclude  the  creditor  from  recovering 
the  balance.  But  whetlier  this  rule  is  applicable  where  the  claim  has  beea 
put  in  judgment,  and  suflicient  money  to  pay  it  has  passed  into  the  hands  of 
a  receiver  as  trustee  of  the  creditor,  and  the  creditor,  with  full  knowledge  of 
the  fact,  and  in  the  absence  of  fraud,  accepts  a  portion  of  the  debt,  and  exe- 
cutes a  receipt  to  the  receiver  in  full,  and  the  receipt  is  filed  in  court  as  a  ba- 
sis of  the  receiver's  discharge,  is  a  question  which,  in  the  minds  of  some  of 
the  members  of  the  court,  admits  of  doubt.  But  wo  do  not  think  that  the 
case  is  such  that  we  are  necessarily  required  to  determine  it. 

It  is  undisputed  that  the  execution  of  the  receipt,  under  the  circumstances^ 
operated  as  a  release  of  tlie  plaintiff's  lien  upon  the  fund  in  the  receiver's 
hands.  Now,  the  release  of  a  collateral  security  operates  to  discharge  for  that 
much  a  surety  for  the  same  debt,  unless  the  release  is  made  with  the  surety's 
consent.  As  to  whether  the  plaintiff  in  the  case  at  bar  released  his  lien  for 
the  unpaid  balance  with  the  defendant's  consent  is  a  question  upon  which 
the  parties  differ.  The  plaintiff  admits  that  the  defendant  told  him  that  he 
had  a  judgment  for  the  whole  amount  and  not  to  take  less;  but  he  says  that 
this  was  after  he  had  already  signed  the  receipt.  The  defendant  testified 
that  the  plaintiff  complained  to  him  that  the  receiver  would  not  pay  him; 
that  he  told  him  to  go  to  the  judge;  that  the  judge  had  ordered  the  receiver 
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to  pay  it,  and  would  make  him  pay  it;  and  that  he  told  him  not  to  take  any 
until  he  could  get  the  whole.  This,  it  appears,  was  when  the  phiintiff  Wiis 
complaining  that  the  receiver  would  not  pay  him,  and  must  have  been  before 
the  plaintiff  had  settled  with  the  receiver.  The  defendant's  testimony  upon 
this  point  is  not  expressly  denied.  The  plaintiff  relies  mainly  upon  a  certain 
written  agreement  signed  by  the  defendant  and  others,  the  effect  of  which 
was  to  bind  certain  mortgagees  to  make  a  rebate  from  their  claims.  It  is  not 
contended  that  the  agreement  bound  the  plaintiff.  He  refused  to  sign  it,  or 
to  become  a  party  to  it  in  any  way.  His  position  is  that  while  it  did  not  bind 
him  to  make  a  rebate,  it  allowed  him  to  do  so,  and  that  the  defendant,  in 
signing  the  agreement,  consented  to  the  plaintiff's  making  a  rebate. 

The  facts  which  gave  rise  to  the  making  of  the  agreement  remain  to  be 
stated.  I.  B.  Atlee  had  been  doing  business  as  a  merchant,  and  became  in- 
volved. He  had  borrowed  money  of  the  Bank  of  Fort  Madison,  and  also  of 
the  plaintiff,  Heitz.  The  defendant  had  become  surety  for  both  loans.  As 
I.  B.  Atlee' s  embarrassment  increased,  he  executed  a  chattel  mortgage  to  the 
bank  and  another  to  Heitz.  He  also  executed  chattel  mortgages  to  other  cred- 
itors, but  not  to  all,  and  among  the  unsecured  were  E.  S.  .laffrey  &  Co.  They 
attached  subsequently  to  the  execution  of  the  mortgages,  and  brouglit  an  ac- 
tion to  set  aside  the  mortgages  as  void.  The  mortgagees  filed  cross-petitions, 
and  asked  for  a  foreclosure.  A  receiver  was  appointed,  and  the  goods  were 
converted  into  money.  Some  of  the  mortgagees,  having  apprehension  as  to 
whether  the  mortgages  would  be  sustain^  as  against  E.  S.  Jaffrey  &  Co.'s 
attachment,  formed  the  plan  of  acquiring  E.  S.  Jaffrey  &  Co.'s  claim.  To  ac- 
complish this  it  was  thought  necessary  that  the  mortgagees  should  not  demand 
the  full  payment  of  their  mortgage  claims  out  of  the  funds  in  the  receiver's 
hands,  but  that  they  should  make  a  pro  rata  rebate,  and  use  the  fund  released 
by  the  rebate  in  paying  for  the  E.  S.  Jaffrey  &  Co.  claim.  An  agreement  for 
a  pro  rata  rebate  was  drawn  up,  and  signed  by  all  the  mortgagees  except  the 
plaintiif.  He  was  asked  to  sign  it,  but  refused.  The  othera,  however,  pro- 
ceeded without  him.  The  claim  of  E.  S.  Jaffrey  &  Co.  was  purchased,  and 
an  assignment  thereof  was  made  in  trust  to  the  defendant,  J.  C.  Atlee.  When 
the  time  came  for  payment  by  the  receiver,  it  appears  that  he  claimed  that 
the  plaintiff  should  make  a  piv  rata  rebate,  like  the  other  mortgagees,  and 
made  that  a  pretense  for  withholding  payment  altogether.  Tlie  plaintiff 
finally  yielded,  and  accepted  a  portion  of  his  claim  as  a  full  payment  of  the 
whole.  As  to  whether  the  defendant  ever  asked  the  plaintiff  to  sign  the 
agreement  does  not  appear,  nor  would  the  case  be  different  if  he  had.  The 
agreement  was  devised  as  a  part  of  tlie  plan  of  acquiring  the  E.  S.  Jaffrey  & 
Co.  claim.  The  defendant  was,  we  think,  interested  in  the  acquiring  of  the 
claim.  That  claim  was  being  asserted  as  against  the  mortgages,  and  two  of 
the  mortgages  were  given  to  secure  claims  upon  which  the  defendant  was 
surety.  But  whatever  desire,  if  any,  the  defendant  had  that  the  plaintiff 
should  sign  the  agreement  in  the  outset,  he  could,  so  far  as  we  can  see,  have 
had  no  such  desire  at  the  time  the  defendant  settled  with  the  receiver,  and 
released  his  lien.  The  E.  S.  Jaffrey  &  Co.  claim  had  been  acquired,  and 
the  rights  of  all  parties  had  been  adjudicated.  It  was  for  the  defendant's 
interest  that  the  plaintiff  should  be  paid  in  full  from  the  funds  in  the  receiv- 
er's hands  according  to  the  adjudication.  It  is  easy  to  believe,  as  he  testified, 
that  he  objected  to  the  plaintiff's  making  any  release,  and  we  are  unable  to 
discover  the  slightest  evidence  to  the  contrary. 

There  is  some  evidence  tending  to  show  that  the  defendant  told  the  plain- 
tiff that  he  would  pay  him  the  difference  between  what  he  would  get  from 
the  receiver  and  the  principal  of  his  claim,  but  there  is  no  evidence  that  the 
defendant  told  him  so  aft^r  the  E.  S.  Jaffrey  &  Co.  claim  had  been  acquired, 
and  the  rights  of  all  parties  had  been  adjudicated.  If  the  defendant  told  him 
that  before,  it  could  not  properly  be  construed  into  a  consent  afterward.    The 
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circumstances  bad  materially  changed,  as  the  plaintiff  well  knew.  We  think 
that  upon  the  undisputed  evidence  the  plaintiff  is  not  entitled  to  reooYer« 
Beversed. 


SwEETSER  and  another  v.  Harwick  and  others. 

Filed  December  10,  1885. 

Acmoir— JoiNDEB  or  Action  on  Note,  and  Suit  to  Enfobcb  Mechanic's  Lixn — ^Nxir 
Parties. 

A  petition  in  an  action  at  law  on  a  promissory  note  cannot  be  amended  so  as  to 
Join  an  action  against  other  defendants  to  enforce  a  mechanic's  lien,  and  it  is  not  error 
for  the  court  to  refuse  to  entertain  the  action  as  to  the  new  parties. 

Appeal  from  Buena  Vista  circuit  court. 

The  plaintiffs  commenced  an  action  against  the  defendant  T.  J.  Harwick. 
An  amendment  to  the  petition  was  afterwards  filed  making  the  other  defend- 
ants parties.  A  motion  to  strike  the  amendment  from  the  files  was  sustained. 
Plaintiffs  appeal. 

Robinson  i&  MilchrisU  for  appellants,  Sweetser  &  Currier.  Clarke  di  Erwin, 
for  appellees,  T.  J.  Harwick  and  others. 

BOTHROCE,  J.  The  original  petition  was  an  action  at  law  against  the  de- 
fendant T.  J.  Harwick  and  demanded  judgment  against  him  upon  a  promis- 
sory note.  The  action  was  aided  by  attachment,  and  certain  personal  prop- 
erty was  levied  upon.  Afterwards  the  plaintiffs  filed  an  amendment  to  their 
petition,  in  which  they  made  May  Harwick,  T.  F.  Harwick,  and  the  Farm- 
ers' Loan  &  Trust  CJompany  new  parties  to  the  action.  In  this  amendment 
the  plaintiffs,  in  addition  to  a  judgment  against  T.  J.  Harwick,  as  claimed  in 
the  original  petition,  demanded  a  judgment  against  May  Harwick  for  the 
consideration  which  formed  the  basis  of  the  promissory  note.  The  considera- 
tion was  alleged  to  be  certain  fence  wire  and  a  pump,  which  were  useji  in  im- 
provements on  land  the  title  to  which  was  in  May  Harwick,  and  it  was  alleged 
that  said  T.  J.  Harwick  purchased  said  fence  wire  and  pump,  with  the  knowl- 
edge and  consent  of  said  May  Harwick,  and  that  she,  and  her  interest  in  the 
land  upon  which  said  improvements  were  placed,  were  bound  for  said  im- 
provements. It  is  also  averred  that  the  land  was  conveyed  to  May  Harwick 
by  T.  J.  Harwick  for  the  purpose  of  hindering,  delaying,  and  defrauding  the 
creditors  of  T.  J.  Harwick.  An  account  for  a  mechanic's  lien  was  exhibited 
with  the  amendment  to  the  petition,  and  a  demand  was  made  that  said  lien 
be  established  by  the  proper  decree.  It  was  averred  that  the  other  defendants 
had  some  claim  or  interest  in  the  land,  but  that  whatever  rights  they  had 
were  inferior  and  junior  to  the  plaintiffs'  claim  for  a  mechanic's  lien.  The 
plaintiffs  moved  the  court  to  transfer  the  cause  to  the  equity  side  of  the  court. 
Pending  this  motion  the  defendant  T.  J.  Harwick  filed  a  motion  to  strike  the 
amended  petition  from  the  files,  upon  the  ground,  among  others,  that  the 
''original  petition  sets  forth  a  cause  of  action  at  law  against  the  said  defend- 
ant only,  this  cause  of  action  being  a  promissory  note  executed  by  defendant 
to  plaintiffs,  while  this  so-called  amendment  sets  out  a  cause  of  action  in 
equity,  affecting  other  parties  not  named  in  the  original  petition,  asking  an 
equitable  remedy  for  a  different  right  than  the  one  alleged  in  the  original  pe- 
tition." The  motion  was  also  in  the  alternative,  and  demanded  that  the 
plaintiffs  be  required  to  elect  to  proceed  on  one  of  the  causes  of  action  set 
forth  in  the  petition.  No  election  was  made,  and  the  motion  to  strike  the 
amendment  was  sustained.  A  judgment  was  afterwards  rendered  against  T. 
J.  Harwick  on  the  promissory  note,  and  the  plaintiffs  demanded  a  default 
against  the  other  defendants,  and  offered  to  introduce  evidence  to  establish 
the  amendment,  which  had  been  stricken  from  the  files.  The  court  refused 
these  requisites,  and  dismissed  the  action  as  to  all  the  defendants  but  T.  J. 
Harwick. 
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It  IS  to  be  observed  that  the  amendment  to  the  petition  was  not  substituted 
for  the  original  petition.  It  purports  to  be  an  amendment  making  new  par- 
ties and  additional  statements.  It  is  very  plain,  therefore,  that  the  petition 
as  amended  contained  two  causes  of  action;  one  an  action  at  law  against  T. 
J.  Ilarwick  upon  a  promissory  note,  and  the  other  a  petition  in  equity  against 
May  Harwick  and  the  other  defendants,  the  object  of  which  was  to  establish 
and  enforce  a  mechanic's  lien.  It  is  expressly  provided  by  statute  that  the 
action  upon  a  mechanic's  lien  shall  bfe  by  equitable  proceedings,  and  no  other 
cause  of  action  shall  be  joined  therewith.  Code,  §  2510.  It  is  imnecessary 
to  determine  whether  the  plaintiffs  could  in  one  action  enforce  the  mechan- 
ic's lien  and  also  take  a  judgment  against  one  of  the  parties  for  the  amount 
that  the  promissory  note  exceeds  the  lien.  The  fact  remains  that  as  the  pe- 
tition was  amended  it  contained  two  distinct  causes  of  action.  The  plaintiffs 
should  have  elected  on  which  cause  of  action  they  would  proceed,  or,  after 
tiie  motion  to  strike  the  amendment  w^s  sustained,  they  should  have  filed 
separate  petitions,  as  provided  by  section  2634  of  the  Code. 

The  ruling  of  the  court  in  refusing  to  entertain  the  action  as  to  the  new 
parties  defendant  was  correct.  It  is  true,  they  did  not  join  in  the  motion  to 
strike  the  amended  petition.  But  when  it  was  stricken  from  the  files,  it 
could  neither  be  transferred  to  the  equity  calendar,  nor  made  the  basis  of  any 
other  action  by  the  court.    Affirmed. 


Davis  v.  Iowa  State  Ins.  Co. 

Filed  December  11,  1885. 

FiBE  Insurance  Policy — Interest  of  Insured— Deed  Construed — Life  Estate. 

A.  executed  a  deed  to  B.  reciting  that  it  was  the  intention  to  convey  to  B.  a  life- 
estate  in  said  land,  and  at  her  death  to  then  vest  the  title  in  tlie  children  of  her 
body,  and  if  there  should  none  survive  her,  then  said  land  should  revert  to  A.,  or 
to  whomsoever  he  may  convey  or  direct  the  same  to  be  conveyed.  Jleld,  that  B. 
took  only  a  life-estate,  and  not  an  ''absolute"  estate,  within  the  meaning  of  that 
word  as  used  in  a  policy  of  fire  insurance,  and  tliat  her  failure  to  disclose  her  true 
estate  avoided  the  policy,  providing  that  if  her  interest  was  not  disclosed  the  policy 
should  be  void. 

Appeal  from  Clinton  district  court. 

Action  upon  a  policy  of  insurance.  The  cause  w^as  tried  to  the  court  with- 
out a  jury,  and  judgment  was  rendered  for  plaintiff.     Defendant  appeals. 

Craig,  Collier  d:  Craig  and  JS,  S,  Baily,  for  appellant,  Iowa  State  Ins.  Co, 
George  B.  Young  and  A.  Ilowat,  for  appellee,  Hattie  A.  Davis. 

Beck,  C.  J.  1.  The  policy  contained  a  clause  providing  that  certain  con- 
ditions printed  upon  the  back  of  it  constituted  a  part  thereof.  One  of  these 
conditions  is  in  the  following  language:  "If  the  interest  of  the  property  to 
be  insured  be  a  leasehold  interest,  or  other  interest  not  absolute,  it  must  be 
so  stated  in  the  policy,  otherwise  the  same  shall  be  void."  The  policy  also 
referred  to  the  application  of  the  assured  as  forming  a  part  thereof.  In  this 
application  she  stated  that  no  person,  other  than  herself,  was  interested  in 
the  property. 

The  plaintiff's  title  is  based  upon  a  deed  of  which  the  following  are  the  ma- 
terial points:  "This  deed  of  bargain  and  sale,  made  and  executed  the  twenty- 
first  day  ot  November,  A.  D.  1881,  by  and  between  Raphael  Rinehammer 
and  Julia  A.  Rinehammer,  his  wife,  of  the  county  of  Clinton  and  state  of 
Iowa,  parties  of  the  first  part,  and  Hattie  A.  Davis,  of  the  same  place,  as 
party  of  the  second  part,  witnesseth,  that  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  eight  thousand  dollars  in  hand  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  granted  and  sold,  and  do  by  these  presents  grant,  bargain,  sell, 
convey,  and  confirm  unto  the  said  party  the  real  estate  situated  in  the  county 
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of  Clinton  and  state  of  Iowa,  and  known  and  described  as  follows,  to-wit* 
[here  follows  description  of  property;]  the  intention  being  to  convey  to  Hat" 
tie  A.  Davis  a  life-estate  in  said  real  estate,  and  at  her  death  to  then  vest  the 
title  in  her  children, — that  is  to  say,  the  children  of  her  body, — and  if  there 
should  none  survive  her,  then  the  said  real  estate  shall  revert  to  the  said  R. 
Ilinehaiumer,  or  to  whomsoever  he  may  convey,  or  direct  the  same  to  be  con- 
veyed, to  have  and  to  hold  the  afore-granted  premises,  with  all  the  appurte- 
nances thereto  belonging  unto  the  said  second  "party.  The  said  R.  Rineham- 
mer  hereby  covenanting  for  himself,  his  heirs,  executors,  and  administrators 
that  the  aforegranted  premises  are  free  from  any  incumbrance,  except  a  mort- 
gage to  the  Perpetual  Building  Association,  of  Clinton,  Iowa,  which  said 
grantee  assumes  and  agrees  to  pay;  that  he  has  full  right,  power,  and  author- 
ity to  sell  the  same,  and  he  will  warrant  and  defend  the  title  unto  the  second 
party  against  the  claim  of  all  persons  whomsoever  lawfully  claiming  the  same; 
and  the  Siiid  Julia  A.  Rinehammer  |iereby  releases  and  relinquishes  all  her 
share  of,  and  right  of  dower  in  and  to.  the  above  granted  and  described  prem- 
ises.*' 

2.  It  becomes  a  material  question  for  our  determination  whether  plaintiff 
held  an  "absolute  interest"  in  the  property  insured.  By  the  term  "absolute 
interest"  we  understand  a  complete  and  perfect  interest,  not  an  estate  for 
years  or  for  life, — an  estate  in  fee-simple, — is  meant.  Counsel  for  the  re- 
spective parties  seem  to  concur  in  this  view. 

But  plaintiff's  counsel  insist  that  the  deed  to  plaintiff  does  not  convey  such 
a  title ;  the  clause  thereof  declaring  the  intention  of  the  grantor,  being  not 
of  the  habendum  part  of  the  deed,  nor  of  the  description  of  the  estate  con- 
veyed. But  it  is  in  fact  found  in  what  is  called  the  "premises"  of  the  deed, 
which  contains  a  description  of  the  property  conveyed  and  the  estate  granted. 
The  clause  of  the  deed  describing  the  estate  granted  in  unmistakable  language 
declares  that  the  intention  of  the  grantor  was  to  convey  a  life-estate.  That 
clause  is,  in  fact,  a  description  of  the  interest  granted,  and  limits  it  to  an  es- 
tate for  life.  The  deed  is  not  a  conveyance  of  an  estate  in  fee-simple,  with  a 
a  limitation  inconsistent  with  the  grant,  as  is  the  case  with  the  deed  in  Case 
V.  Dvxire,  60  Iowa,  442;  S.  0. 15  N.  W.  Rep.  265.  It  is  a  conveyance  of  a  life- 
estate,  and  nothing  more.  We  are  unable  to  see  how  the  description  of  the 
interest  conveyed  could  be  more  plainly  expressed  than  is  done  in  this  deed. 
We  discover  nothing  in  the  cases  cited  by  plaintiff's  counsel  in  conflict  with 
this  conclusion.  Qreen  Bay  Co.  v.  Hewett,  55  Wis.  96;  S.  C.  12  !N^.  W.  Rep. 
382,  is  relied  upon  by  plaintiff's  counsel  to  support  his  conclusions.  In  that 
case  there  was  a  conflicting  description  of  the  property  conveyed,  not  of  the 
estate  granted.  The  deed,  being  a  quitclaim,  purports  to  convey  all  the  grant* 
or's  interest  in  certain  land.  Another  subsequent  clause  further  declares  that 
the  interest  intended  to  be  conveyed  was  the  same  the  grantor  had  acquired 
under  a  sheriff's  deed.  He  held  an  undivided  half  of  the  land  under  that  deed 
and  the  other  half  from  a  different  source.  We  need  not  determine  whether 
the  decision  of  the  case  is  in  accord  with  principles  of  the  law.  It  is  distin- 
guished from  this  case  by  its  facts. 

3.  The  plaintiff  holding  not  the  absolute  interest, — the  fee-simple  title, — 
but  a  life-estate,  the  condition  of  the  policy  declaring  that  if  her  interest  was 
not  disclosed  the  policy  shall  be  void  is  broken,  and  by  the  terms  of  the  policy 
no  recovery  can  be  had.    Ko  waiver  of  this  breach  is  claimed. 

4.  Much  is  said  in  argument  upon  the  question  whether  the  declaration  of 
plaintiff  in  her  application  as  to  her  interest  in  the  property  operates  as  a 
warranty.  We  need  not  pui-sue  this  subject,  as  we  find  a  breach  of  an  ex- 
press condition  of  the  policy  which  defeats  recovery.  In  our  opinion,  the  dis- 
trict court  erred  in  holding  that  plaintiff  was  entitled  to  recover  upon  the 
undisputed  facts  of  the  case  relating  to  the  estate  of  plaintiff  and  the  condition 
of  the  policy.    Reversed. 
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Butler  v.  Barkley  and  others. 
Same  v,  Lewis. 
Filed  December  10,  1885. 

1.  Appeal — Question  Raised  by  Pasties  not  Appealing. 

Where  a  plaintiff  appeals,  the  other  parties  not  joining  in  the  appeal  cannot  pre- 
sent questions  affecting  their  claims  or  interests  not  involved  in  the  questions  aris- 
ing upon  plaintiff's  appeal. 

2.  Vendor  and  Vendee — Puechasb  Pending  Suit. 

A  purchaser  of  property  in  litigation,  after  rendition  of  a  decree.  Is  not  an  inno- 
cent grantee. 

3.  Tbust— Fraud— Payment  op  Purchase  Money. 

Evidence  held  to  sustain  decree  of  lower  court  holding  that  the  deed  in  contro- 
versy was  obtained  by  fraud. 

Appeal  from  Polk  circuit  court. 

These  two  actions  were  consolidated  and  tried  in  the  court  below  as  one 
action.  They  are  each  in  chancery,  and  together  involve  the  title  of  certain 
real  estate.  There  was  a  decree  in  the  court  below  in  favor  of  the  defend- 
ants, or  some  of  them,  which  set  aside  and  declared  void  for  fraud  a  deed 
upon  which  plaintiff  bases  his  right  to  the  land.  He  now  appeals  to  this 
court.  The  facts  of  the  case  so  far  as  it  is  necessary  to  state  them  in  order  to 
understand  the  points  in  Issue  and  decided  upon  this  appeal,  appear  in  the 
opinion  of  the  court. 

Wright,  Cummings  cfe  WrighU  and  W.  S,  8ickmon,  for  appellant,  H.  S. 
Butler.  Phillips  ds  Day,  Show  ds  Kucknell  and  Berryhill  &  Henry t  for  ap- 
pellees, Barkley  and  others. 

Beck,  C.  J.  1.  The  facts  of  this  case  are  not  without  intricacy,  and  many  of 
them  become  unimportant  in  view  of  the  issues  involved  as  presented  by  this 
appeal.  After  reaching  a  conclusion  as  to  the  questions  for  determination » 
the  case  assumes  simplicity  in  its  facts  and  in  the  principles  of  law  involved. 
In  order  to  understand  the  true  questions  involved  in  the  case,  its  history 
and,  to  some  extent,  the  pleadings  must  be  briefly  stated. 

2.  Plaintiff  brought  an  action  against  Barkley,  claiming  that  a  certain 
deed  for  the  property  in  controversy,  executed  to  him  by  Daniel  Denison,  was 
for  the  use  and  benefit  of  plaintiff,  and  obtained  with  his  money,  and  praying 
that  Barclay  be  required  to  convey  the  land  to  him.  These  pju-ties  contested 
over  this  claim  of  plaintiff,  but  finally,  in  the  progress  of  the  suit,  they  seem 
to  have  come  to  terms,  and  Barclay  conveyed  the  property  to  plaintiff  after 
the  decree  wsis  rendered.  Ttiis  eliminated  the  disputes  of  these  parties  from 
the  case.  But  Denison  intervened  in  the  action,  alleging  that  the  deed  was 
obtained  from  him  through  fraud  practiced  by  Barclay,  and  asked  that  it  be 
set  aside  The  defendant  Lewis  holds  a  tax  title  upon  the  land,  and  plaintiff 
brought  the  second  action  against  him  to  redeem.  Barclay  intervened,  set- 
ting up  his  claim,  as  did  Denison.  It  is  set  out  in  the  pleadings  that  Daniel 
Denison  held  the  land  under  a  deed  from  Jessie  W.  Denison,  which  was  exe- 
cuted to  secure  money  to  be  paid  by  him,  and  was  therefore  a  mortgage  in 
effect.  Various  questions  are  presented  as  to  the  right  of  the  parties  arising 
npon  this  state  of  facts.  The  circuit  court  found  and  so  decreed  that  tlie 
deed  to  Barclay,  under  which  plaintiff  claims  title,  was  obtained  through 
fraud,  and  is  therefore  void;  that  the  title  of  the  land  is  vested  in  Lewis, 
subject  to  the  payment  by  him  of  the  amount  due  upon  the  equitable  mort- 
gage above  referred  to.  Plaintiff  alone  appeals.  The  other  parties,  not  join- 
ing in  the  appeal,  can  now  present  no  questions  affecting  their  claims  or  in- 
terest not  involved  in  the  questions  arising  upon  plaintiff's  appeal.  Having 
failed  to  appeal,  they  can  have  no  modification  of  the  decree.  ISmithw.  Wolf, 
65  Iowa,  555;  S.  C.  8  J^.  W.  Rep.  429;  Hintrager  v.  Hennessy,  46  Iowa,  600- 

3.  It  will  be  readily  observed  that  all  questions  ure  eliminated  from  the  case 
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except  those  involving  the  validity  of  the  deed  to  Baj-clay  executed  by  Deni- 
8on.  That  deed  is  a  quitclaim,  and  plaintiff  claims  under  it.  He  is  charged, 
under  familiar  rules  of  the  law,  with  notice  of  all  equities  existing  adverse 
to  the  title  he  derives  under  the  deed;  and,  besides  this,  he  claims  that  Bar- 
clay  purchased  the  land  for  him  as  his  agent  or  trustee.  If  there  was  fraud  in 
his  agent's  acts  in  his  behalf,  he  can  have  no  benefit  therefrom.  Barclay's 
deed,  which  withdraws  him  from  the  case,  was  executed  to  plaintiff  after  the 
decree  in  this  case  was  rendered  by  the  court  below.  Of  course,  plaintiff  can 
set  up  no  claim  that  under  this  deed  he  holds  rights  to  the  property  as  an  in- 
nocent grantee. 

4.  The  only  question  in  the  case  is  one  of  fact  involving  the  inquiry  whether 
the  deed  to  Barclay  was  procured  by  fraud.  We  think  the  conclusion  of  the 
circuit  court,  to  the  effect  that  it  was,  is  amply  supported  by  the  testimony. 
It  is  not  our  custom  to  discuss  questions  of  fact  of  this  character.  Such  dis- 
cussion in  this  case  would  not  prove  beneficial  to  the  profession,  as  it  would 
involve  the  consideration  and  decision  of  no  doubtful  or  uncertain  principle 
of  law-  Nor  would  it  prove  beneficial  to  the  parties,  and  we  presume  would 
not  be  desired  by  some  of  them.  We  therefore  content  ourselves  with  an- 
nouncing the  conclusion  that  in  our  opinion  the  decree  of  the  circuit  court 
ought  to  be  affirmed. 


Montgomery  v.  Sutton. 

Filed  December  11,  1885. 

Abrest— Rksistiwo  Offioeb  Makikq  AbbeSt— Arbest  without  Wabbakt— Action  fob 
False  Arrest. 

Where  a  party  interferes  with  and  resists  an  officer  while  arresting  another  per- 
son for  the  violation  of  a  city  ordinance,  the  officer  will  not  be  liable  for  arresting 
him  without  a  warrant. 

Appeal  from  Story  district  court. 

The  petition  in  this  case  sets  forth  two  causes  of  action:  one  for  false  im- 
prisonment, the  other  for  malicious  prosecution.  In  addition  to  gener^  de- 
nials of  the  averments  of  the  petition,  the  answer  avers  that  defendant  was 
the  mai*shal  of  the  city  of  Boone,  and  acted  as  such  in  making  the  arrest,  and 
in  instituting  the  proceedings  of  which  plaintiff  complains.  The  answer 
also  pleads  justification  of  the  acts  of  the  defendant.  There  was  a  trial  by 
jury,  which  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for  $600  for 
the  imprisonment,  and  $187  for  the  alleged  malicious  prosecution.  Defend- 
jint  appeals. 

Hull  <&  Whittaher,  F,  D.  Thompson^  and  Geo,  Q.  Wright,  for  appellant,  R. 
Sutton.    Holmes  cfe  Ooode,  for  appellee,  William  B.  Montgomery. 

Hothrock.  J.  This  cause  has  once  before  been  in  this  court.  See  58 
Iowa,  697.  The  leading  features  of  the  case  are  there  stated,  and,  although 
the  facts  in  the  last  trial  are  not  identical  with  those  in  the  first,  there  is  no 
such  variance  as  renders  it  necessary  to  do  more  than  refer  to  tfce  former 
opinion.  That  the  defendant  was  marshal  of  the  city  of  Boone  and  arrested 
and  imprisoned  the  plaintiff,  and  afterwards  filed  an  information  against 
him,  and  prosecuted  him  for  an  alleged  offense,  are  conceded  facts.  The  ques- 
tions in  the  case  are:  Was  the  arrest  and  imprisonment  without  authority  of 
law?  and,  was  the  prosecution  malicious  and  without  probable  cause? 

The  defendant  claims  that  the  plaintiff  was  rightfully  arrested,  because, 
while  defendant  was  attempting  to  arrest  one  Hart  upon  the  streets  of  the 
city  for  the  violation  of  an  ordinance  of  the  city,  the  plaintiff  willfully  and 
knowingly  resisted  and  opposed  the  arrest,  and  that  thereupon  the  defendant 
arretted  the  plaintiff  for  such  resistance.  We  held  upon  the  former  appeal, 
following  State  v.  Bates,  23  Iowa,  96,  that  a  party  who  resists  an  officer  in 
making  an  arrest  of  another  cannot  justify  his  resistance  upon  the  ground 
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that  the  party  charged  and  arrested  by  the  officer  was  not  in  fact  guilty.  The 
arrest  of  the  plaintiff  was  made  by  the  defendant  without  a  warrant.  The 
court  instructed  the  jury  upon  the  cause  of  action  for  the  arrest  as  follows: 
(4)  "To  entitle  the  plaintiff  to  recover  in  this  action  on  the  first  count  of 
his  petition,  he  must  satisfy  the  jury,  by  a  preponderance  of  evidence — First, 
that  the  defendant  arrested  and  imprisoned  him  without  warrant,  and  at  a 
time  when  plaintiff  was  not  committing,  or  threatening  to  commit,  a  crime 
or  misdemeanor,  nor  likely  to  escape  after  having  so  committed  a  crime  or 
misdemeanor,  in  said  defendant's  presence  or  view;  and  if  you  find  from  the 
evidence  that  defendant  did  so  arrest  and  imprison  the  plaintiff,  then  you 
must  find  for  the  plaintiff  on  the  first  count  of  his  petition  for  whatever 
amount  in  damages  you  find  from  the  evidence  he  has  sustained  by  reason  of 
such  false  imprisonment,  if  any. " 

We  thought  upon  the  oral  argument  that  the  giving  of  the  above  instruct 
tion  would  require  the  reversal  of  the  case,  and  our  subsequent  consultation 
and  examination  of  the  record  has  confirmed  us  in  that  view.  A  great  mass 
of  testimony  was  introduced  upon  the  trial,  upon  the  question  whether  or  not 
the  plaintiff  resisted  the  defendant  when  he  arrested  Hall.  It  was  one  of  the 
principal  contested  questions  in  the  case.  The  thought  of  the  instruction 
under  consideration  is  that  if  the  plaintiff  did  resist  the  defendant  in  arrest- 
ing Hall,  the  defendant  would  be  liable  if  he  afterwards  arrested  the  plaintiff 
without  a  warrant,  unless  the  plaintiff  was  likely  to  escape.  Section  4200  of 
the  Code  provides  that  a  peace  officer  may  make  an  arrest  without  a  warrant, 
"when  a  public  offense  has  in  fact  been  committed,  and  he  has  reasonable 
ground  for  believing  that  the  person  to  be  arrested  has  committed  it."  It  ia 
obvious  that,  in  view  of  this  provision  of  the  statute,  this  instruction  cannot 
be  sustained. 

In  discussing  this  question  in  the  printed  argument  of  appellant  the  in- 
struction is  designated  as  number  three,  when  it  should  be  number  four.  It 
is  evidently  a  misprint,  as  the  argument  has  no  application  to  instruction 
number  3,  and  no  exception  was  taken  to  that  instruction. 

2.  The  court  held  that  the  ordinances  of  the  city  under  which  defendant 
claimed  to  have  acted  were  inadmissible  as  evidence,  because  they  were  void, 
being  a  mere  re-enactment  of  the  statutes  of  the  state.  They  were  allowed 
to  be  introduced,  however,  as  bearing  upon  the  question  of  a  want  of  malice 
in  the  defendant.  We  do  not  think  it  necessary  to  determine  the  question  as 
to  the  validity  of  these  ordinances.  If  the  plaintiff  was  guilty  of  resisting  an 
officer,  he  was  liable  to  arrest  under  section  8960  of  the  Code,  and  the  defend- 
ant was  justified  in  arresting  him  without  a  warrant  wherever  he  could  find 
him.    Beversed. 


Kent  v.  Coqurelabd. 

Filed  December  11,  1886. 

Appeal— Pbibbumption— Evidence  to  Sustain  Finding. 

In  the  absence  of  a  showing  in  the  record  to  the  oontraiy,  it  will  be  presumed 
that  there  was  before  the  trial  court  evidence  sufficient  to  justify  the  finding. 

Appeal  fronr  Plymouth  circuit  court. 

A  judgment  by  default  having  been  rendered  in  a  foreclosure  proceeding 
against  defendant  and  others,  he  made  a  motion  to  set  aside  the  judgment 
and  for  permission  to  defend,  which  was  overruled.  From  the  order  over- 
ruling the  motion  defendant  appeals. 

Argo,  Kelly  <&  Auger  and  A,  C.  Lawrence^  for  appellant,  A.  Coqurelard. 
Bickel  i&  Bull  and  Joy,  Wright  ds  Hudson,  for  appellee,  A.  C.  Kent. 

Beck,  C.  J.  1.  Service  of  notice  of  the  action  was  made  upon  defendant 
by  publication.    The  motion  tD  set  aside  the  judgment  and  for  permission 
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to  defend  is  based  upon  the  ground  that  the  affidavit  required  by  the  Code,  § 
2618,  does  not  comply  with  that  provision.  The  affidavit  shows  that  personaS 
service  cannot  be  made  within  the  state  upon  all  the  defendants,  but  fails  to 
state  specifically  that  such  service  cannot  be  made  upon  defendant.  The 
record  shows  t]iat  prior  to  rendition  of  the  judgment  another  affidavit  was 
filed,  substantially  complying  with  the  requirements  of  the  section  of  the 
Code  above  cited.  The  first  affidavit  was  not  entered  in  the  appearance 
docket  as  required  by  Code,  §  200. 

2.  Counsel  for  defendant  insist  that  the  judgment  was  rendered  without 
jurisdiction,  for  the  reason  that  there  was  no  service  of  the  notice  as  re- 
quired by  the  statute.  This  position  is  based  upon  the  ground  that  there 
was  no  affidavit,  as  required  by  the  statute,  which  would  authorize  the  pub- 
lication of  notice,  and  for  the  further  reason  that,  as  the  first  affidavit  was 
not  entered  in  the  appearance  docket,  it  cannot  be  regarded  as  having  been 
filed  in  the  case. 

3.  The  plaintiff  files  an  amended  abstract  for  the  purpose  of  setting  out 
fully  the  judgment  against  defendant.  It  recites  that  the  court  found  that 
all  the  defendants,  naming  appellant  among  the  othei-s,  were  '*duly  and 
legally  served  with  notice, ''  etc.  This  abstract  is  not  denied  by  defendant. 
The  defendant's  abstract  does  not  show  that  it  contains  all  the  records  and 
evidence  submitted  to  the  court  upon  the  trial.  In  the  absence  of  a  showing 
in  the  record  to  the  contrary,  we  are  required  to  presume  that  there  was  be- 
fore the  court  sufficient  evidence  to  justify  the  finding  that  defendant  had 
been  "duly  and  legally"  served  with  process.  Hole  v.  First  Nat,  Bank^  50 
Iowa,  642. 

We  reach  the  conclusion  that  the  judgment  of  the  circuit  court  overruling 
defendant's  motion  ought  to  be  sustained.    Affirmed* 


Burrows  v.  Prank  and  others. 

Filed  December  11,  1885. 

Plbabino — PsTiTioir — Acnoif  Against  Agent  fob  Ovebohabob  or  Intbbbbt— Fbauv. 
Petition  and  amended  petition  examined,  and  hdd^  that  defendants'  motion  for 
a  new  trial  and  in  arrest  of  judgment,  on  ground  that  no  cause  of  action  was  stated, 
was  properly  overruled. 

Appeal  from  Adams  circuit  court. 

Defendants  filed  a  motion  in  arrest  of  judgment  and  for  a  new  trial,  which 
was  oveiTuled,  and  they  appeal. 

C  D.  Kassan  and  T,  M.  Stewart,  for  appellants,  G.  W.  Prank  and  others, 
Anderson  &  Towner,  for  appellee,  James  Burrows. 

Seeyers,  J.  The  original  petition  contains  two  counts.  The  first  states 
that  plaintiff  applied  to  defendants  to  negotiate  a  loan  for  him,  which  they 
did,  and  exacted  or  received  $49.50  more  interest  than  was  due,  and  judg- 
ment is  asked  therefor.  The  second  count  states  a  large  part  of  the  loan  so 
obtained  was  payable  to  Mrs.  Coleman,  and  that  about  the  time  the  same  be- 
came due  the  plaintiff  applied  to  the  defendants,  *'who  were  the  agents  of  said 
Eliza  B.  Ck)leman,  aud  through  whom  she  collected  the  interest  as  the  same 
accrued  on  said  loan,"  for  an  extension  thereof  at  a  lower  rate  of  interest; 
that,  in  truth  and  in  fact,  Mrs.  Coleman  granted  such  extension  at  a  reduced 
rate  of  interest,  but  that  defendants  informed  the  plaintiff  no  extension  could 
be  granted  at  a  less  rate  of  interest,  and  thereafter  they  paid  the  rate  of  in- 
terest provided  in  the  contract ;  and  the  plaintiff  seeks  to  recover  the  differ- 
ence between  the  two  rates.  A  motion  was  filed  for  a  more  specific  state- 
ment, to  which  the  plaintiff  submitted  in  part,  and  filed  what  is  called  an 
"amended  petition."    This  petition  contains  two  counts.  The  first  is  in  sub- 
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stance'the  same  as  the  first  count  in  the  origi'nal  petition  except  it  states  that 
the  defendants  were  acting  as  plaintiff's  "agents  in  said  loan  negotiations 
and  the  payment  of  the  interest."  The  material  portions  of  the  second  count 
are  as  follows:  "That  about  the  time"  the  loan  became  due  the  plaintiff  de- 
sired, and  requested  "the  defendants  to  procure,  an  extension  of  time  on  said 
loan  at  eight  per  cent,  interest;  that  said  defendants  induced  plaintiff  to  be- 
lieve, and  he  did  believe,  that  no  extension  of  said  loan  could  be  obtained,  but 
stated  to  plaintiff  that  foreclosure  proceedings  would  not  be  commenced  if  he 
would  continue  to  pay  the  ten  per  cent,  interest  until  the  principal  was  de- 
manded." It  is  then  stated  that  the  payee  of  the  mortgage  in  fact  agreed  to 
accept  8  per  cent,  interest,  but  that  the  plaintiffs  paid  the  defendants  10  per 
cent.,  and  for  the  difference  between  these  two  sums  the  plaintiff  asked  judg- 
ment. The  answer  of  the  defendant  denied  the  allegations  of  the  petition, 
and,  in  relation  to  the  transaction  stated  in  the  second  count,  stated  that  they 
were  the  agents  of  Mrs.  Coleman.  There  was  a  trial  to  the  court,  and  the 
court  found  "that  the  defendants  were  acting  as  the  agents  of  the  plaintiff 
in  negotiating  the  agreement"  in  relation  to  the  extension  of  time  and  abate- 
ment of  interest,  and  "that  benefit  of  that  agreement  accrued  to  the  plain- 
tiff." Judgment  was  rendered  on  the  second  count  for  the  plaintiff.  The 
defendants  moved  the  court  to  arrest  the  judgment,  and  for  a  new  trial,  on 
the  ground  no  cause  of  action  was  stated  in  the  second  count,  and  that  there- 
under tlie  plaintiff  was  entitled  to  no  relief  whatever.  The  motion  was  over- 
ruled. 

1.  The  appellants  maintain  that  the  petitions  must  be  regarded  as  one  plead- 
ing, and  construed  accordingly.  Code,  §  2692;  Monigomtry  v.  Shockty,  37 
Iowa,  107;  Cooley  v.  Brown,  35  Iowa,  475;  Kostendader  v.  Pierce,  37  Iowa, 
645.  This,  for  the  purpose  of  the  case,  will  be  conceded.  Counsel  for  the 
defendants  contend  that  the  averments  in  second  count  of  tlie  petition,  and 
amendment  thereto,  show  that,  in  obtaining  an  extension  of  time,  and  abate- 
ment in  the  rate  of  interest  on  the  loan,  they  were  acting  as  the  agents  of 
Mrs.  Coleman,  and  that  it  must  necessarily  follow  that  they  are  liable  to  her 
for  all  money  they  received  from  the  plainliff. 

The  petition  and  amended  petition  each  contain  two  counts,  and  the  plain- 
tiff therein  seeks  to  recover  on  two  causes  of  action.  Substantially,  each  count 
contains  a  statement  of  a  cause  of  action  upon  which  the  plaintiff  is  entitled 
to  recover,  unless  the  objection  under  c9nsideration  is  well  taken.  The  two 
causes  of  action  are  differently  stated*  in  each  count  which  has  reference 
thereto.  In  the  first  count  in  the  petition  it  is  simply  stated  that  the  plain- 
tiff applied  to  the  defendants  to  procure  the  loan,  but  it  does  not  state  in 
terms  whetlier  the  defendants  acted  as  the  agents  of  Mrs.  Coleman  or  the  de- 
fendants. In  the  first  count  of  the  amended  petition,  it  is  stated  tliat  the  de- 
fendants, in  obtaining  the  loan,  acted  as  the  agents  of  the  plaintiff.  It  seems 
to  us  that  these  two  counts  should  and  must  be  regarded  as  stating  the  same 
cause  of  action  in  a  different  manner. 

Xow,  as  to  the  second  counts.  In  the  original  petition  it  is  stated  that  the 
defendants  were  acting  as  the  agents  of  Mrs.  Coleman;  but  the  second  count 
in  the  amended  petition  does  not  contain  this  or  any  similar  averments.  On 
the  contrary,  we  think  the  facts  stated  in  such  count  show  that  the  defend- 
ants were  acting  as  the  agents  of  the  plaintiff.  But  if  wrong  in  this,  we  are 
sure  the  count  in  this  respect  must  be  regarded  as  sufficient  after  verdict. 
The  evidence  is  not  before  us,  and  the  finding  of  the  court  has  the  force  and 
effect  of  a  verdict.  The  second  counts  in  the  petition  and  amended  petition 
are  not  inconsistent  with  each  other,  and  they  should  be  construed  as  each 
stating  the  same  cause  of  action  in  a  different  manner;  and  under  the  second 
count  of  the  amended  petition  the  plaintiff  was  entitled  to  all  the  relief  he 
obtained.    Affirmed. 


Digitized  by 


Google 


752  XHB  NOETHWBSTEBN  REPORTER.  [lowa. 

Fleming  v.  Town  of  Shenandoah, 

Filed  December  11, 1885. 

1.  TEfAL— Jury— Allowing  Shobt-hand  Reporter  to  Read  Notes  in  Juby-booic. 

It  is  error  to  allow  the  short-hand  reporter,  at  the  request  of  the  jary,  to  enter 
the  jury-room  and  read  such  portions  of  the  testimony  taken  at  the  trial  to  them 
as  they  may  desire. 

2.  Husband  and  Wife— Wive's  Right  to  Dau aqes  fob  Loss  of  Time  Caused  by  Per- 

sonal Injury. 

A  married  wonan  who  has  an  independent  and  separate  employment,  which  she 
habitually  follows  and  receives  compensation  from,  may  recover  in  an  action  for 
a  personal  injury  for  loss  of  time. 

8.  EVIDBNCB — ^ExTENT  OF  PERSONAL  INJURY — ^VlSITS  OF  PhYSIOIAK. 

Evidence  as  to  how  often  a  physician  visited  a  party  injured  is  competent  as  tend- 
ing to  show  the  severity  of  the  injury.. 

Appeal  from  Page  district  court. 

The  plaintiff  brought  this  action  to  recover  damages  for  a  personal  injury^ 
which  she  alleged  she  received  by  falling  upon  a  defective  sidewalk  in  the 
town  of  Shenandoah.  There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.    Defendant  appeals. 

James  McCahe,  for  appellant,  Town  of  Shenandoah.  Stockton  <&  Keenon, 
for  appellee,  Catherine  Fleming. 

BoTHBOCK,  J.  1.  One  of  the  grounds  of  the  motion  for  a  new  tria]  was  that 
William  E.  Butler,  the  official  short-hand  reporter  of  the  court,  was  permitted 
to  go  into  the  jury-room  and,  in  the  absence  of  court  and  counsel,  and  with- 
out the  knowledge  of  the  defendant  or  counsel,  read  from  his  notes  taken  at 
the  trial  such  portions  of  the  testimony  as  the  jury  called  for.  It  is  stated  in 
the  abstract  that  the  following  was  appended  to  the  motion  for  a  new  trial: 
"John W.  Harvey,  judge  of  said  court,  sworn,  stated  that,  after  the  jury 
had  been  out  some  time,  he  received  a  communication  from  the  foreman  re- 
questing that  the  short-hand  reporter  be  sent  in  to  read  certain  testimony, 
not  stating  what  testimony  they  desired  to  hear.  The  judge  sent  the  reporter 
into  the  room  without  consulting  either  of  the  attorneys,  to  read  the  testi- 
mony that  the  jury  desired.  Don't  remember  that  either  counsel  were  pres- 
ent at  the  time.  The  reading  by  the  reporter  was  not  in  presence  of  the 
court,  but  in  the  jury-room,  if  there  was  any  reading,  and  it  is  presumed 
there  was.  Wm.  E.  Butler,  official  reporter,  in  pursuance  with  Judge  Har- 
vey's direction:  I  read  to  the  jury  in  the  jury-room  Wm.  McMahon's  testi- 
mony, both  direct,  cross-examination,  redirect  examination,  and  a  portion 
of  R.  W.  Morse's  testimony." 

Counsel  for  appellant  insists  that  the  motion  for  a  new  trial  should  have 
been  sustained  because  of  this  irregularity  in  the  course  of  the  trial.  We 
think  the  position  is  well  taken.  It  is  provided  in  section  2791  of  the  Codo 
that  when  the  jury  retire  for  deliberation  upon  the  case  they  shall  be  kept 
together  under  the  charge  of  an  officer  until  they  agree,  or  are  discharged  by 
the  court,  and  that  the  officer  having  the  jury  under  his  charge  shall  not  suf- 
fer any  communication  to  be  made  to  them,  or  make  any  himself,  except  to 
ask  them  if  they  have  agreed  upon  a  verdict,  unless  by  order  of  the  court. 
Section  2797  is  is  follows :  "Upon  retiring  for  deliberation  the  jury  may  take 
with  them  all  books  of  account,  and  all  papers  which  have  been  received  as 
evidence  in  the  cause,  except  depositions,  which  shall  not  be  so  taken  unless 
all  the  testimony  is  in  writing,  and  none  of  the  same  has  been  ordered  to  be 
struck  out."  The  evident  purpose  in  excluding  the  depositions  is  that  they 
shall  not  be  given  more  consideration  by  the  jury  than  the  oral  testimony  in 
the  case.  Reading  to  the  jury  a  part  of  the  testimony  from  the  short-hand 
notes  would  have  precisely  the  same  effect.  It  cannot  be  claimed  that  there 
is  any  authority  of  law  or  practice,  written  or  unwritten,  which  can  justifj 
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an  order  to  the  short-hand  reporter  to  go  into  the  jury-room  and  read  testi- 
mony to  the  jury,  unless  by  the  consent  of  the  parties.  It  never  has  been 
regarded  as  within  the  province  of  even  the  trial  judge  to  have  any  commu- 
nication with  the  jury  upon  the  law  or  the  facts  of  the  case  after  tliey  have 
retired  for  deliberation,  unless  by  the  consent  of  the  parties,  or  unUss  they 
request  further  instructions,  in  which  case  they  should  be  brought  into  court 
for  that  purpose. 

2.  The  plaintiff  in  her  petition  claims  damages  for  loss  of  time  and  expense 
of  medical  attendance  caused  by  the  injury  of  which  she  complains.  The  an- 
swer was  a  general  denial.  The  plaintiff  was  a  witness  in  her  own  belialf, 
and  upon  her  cross-examination  it  was  made  to  appear  that  she  was  a  mar- 
ried woman,  living  with  her  husband  at  the  time  she  received  the  injury  and 
up  to  the  time  of  the  trial.  It  was  shown  by  her  testimony  that  she  followed 
washing  clothes  for  a  livelihood,  and  that  she  received  one  dollar  a  day  for  her 
services;  that  she  conducted  her  own  business,  and  had  regular  places  where 
she  pursued  her  employment;  and  that  when  she  was  through  work  at  a 
place  the  money  was  paid  to  her,  and  she  used  it  in  support  of  her  family. 
The  defendant's  counsel  moved  to  exclude  all  of  the  testimony  as  to  the  bus- 
iness in  which  the  plaintiff  was  engaged,  and  the  motion  was  overruled.  It 
is  insisted  by  counsel  for  appellee  that  the  ruling  was  correct,  because  tlie  de- 
fendant made  no  issue  in  its  answer  upon  the  question  as  to  the  right  of  the 
plaintiff  to  recover  for  lost  time.  We  need  not  determine  that  question. 
We  think  that,  under  the  evidence,  the  plaintiff  was  entitled  to  claim  reim- 
bursement for  the  time  which  she  was  prevented  from  following  her  usual 
avocation.  It  appears  that  she  had  a  business  or  occupation  independent  of 
her  husband,  and  that  she  pursued  it  as  a  means  of  earning  a  livelihood  for 
herself  and  family.  Under  section  2211  of  the  Code  she  had  the  right  to  re- 
ceive the  wages  of  her  personal  labor,  and  maintain  an  action  therefor.  She 
cannot  recover  for  loss  of  time  occasioned  by  an  injury  if  her  occupation  is 
that  of  mere  housewife  in  the  family  of  a  husband.  Lyle  v.  Gray,  47  Iowa, 
153.  But  when  she  has  a  separate  and  independent  employment,  which  she 
habitually  follows,  and  for  which  she  receives  compensation  from  her  em- 
ployers, she  may  recover;  and  it  makes  no  difference  how  humble  or  how  ex- 
alted the  employment  may  be.  The  test  of  her  right  to  damage  for  loss  of 
time  is  whether  she  was  in  the  employment  of  persons  other  than  her  hus* 
band  on  her  own  account  or  carrying  on  some  business  in  her  own  behalf. 
Mewhirter  v.  Hatten,  42  Iowa,  288;  Tuttle  v.  Chicago  R.  I.  <fc  P.  H.  «.,  Id. 
518. 

3.  It  is  claimed  that  the  court  erred  in  permitting  the  plaintiff  to  testify  as 
to  the  expense  of  the  medical  treatment  made  necessary  by  the  injury.  The 
ready  answer  to  this  is  that  the  witness  stated,  in  answer  to  the  question  ob- 
jected to,  that  she  did  not  know  as  she  had  not  settled  with  her  physician. 
She  was  also  permitted  to  state,  over  the  defendant's  objection,  that  her  phy- 
sician visited  her  seven  times  for  the  purpose  of  giving  attention  to  her  inju- 
ries. This  evidence  was  competent  as  bearing  upon  the  question  as  to  the 
severity  of  the  injury,  if  for  no  other  reason. 

4.  A  great  many  other  errors  are  assigned  and  argued.  We  have  given 
them  such  consideration  as  they  seem  to  demand.  None  of  them  are  well 
taken,  and  it  would  be  a  useless  waste  of  time  to  discuss  them  at  length. 
The  case  was  in  the  main  fairly  tried,  and  but  for  the  error  in  permitting  the 
short-hand  reporter  to  enter  the  jury-room  and  read  from  his  notes  to  the  jury, 
we  would  promptly  affirm  the  judgment.    For  that  error  it  must  be  reversf^d. 

v.25N.w.,no.8— 48 
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Wilson  t>.  Des  Moines,  O.  &  S.  R.  Co, 

Filed  December  11,  1885. 

1.  Railroad  Companies-— Use  op  Alley  in  Town— Awabd  of  Damages —Actiok  fob 

Obstruction— Code,  J  464. 

An  award  of  damages  for  laying  down  a  railroad  track  through  an  alley  in  a 
town,  under  authority  of  an  ordinance  of  the  town  council,  will  not  bar  a  subse- 
quent action  by  the  owner  of  adjoining  property  to  recover  damages  for  the  ob- 
struction of  sucn  alley  by  reason  of  a  double  track  laid  therein. 

2.  Same— Damages— Noise,  Smoke,  Etc.— Reduced  Rentals. 

In  an  action  to  recover  damages  for  obstruction  of  an  alley  in  a  town  by  a  railroad 
company,  where  the  measure  of  damages  as  fixed  by  the  ruling  of  the  court  is  the 
depreciation  in  the  rental  value  of  plaintiff's  property,  evidence  as  to  the  annoy- 
ance  caused  to  the  occupants  by  the  noise,  smoke,  and  escape  of  fire  from  the  en- 
gines in  the  operation  of  the  road  is  admissible. 

Appeal  from  Clark  circuit  court. 

The  plaintiff  is  the  owner  of  two  lots  in  the  town  of  Osceola,  upon  which 
his  dwelling-house  and  out-buildings  are  situated.  There  is  a  street  in  front 
of  his  lots,  and  an  alley  in  the  rear,  which  is  about  20  feet  wide.  The  de- 
fendant constructed  its  railroad  along  the  alley,  and  laid  down  two  railroad 
tracks  therein,  so  that  the  plaintiff  was  prevented  from  having  access  to  his 
barn  by  way  of  the  alley.  This  action  was  brought  to  recover  damages  for 
so  obstructing  the  alley.  There  was  a  trial  by  jury,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff.     Defendant  appeals. 

Mclntire  Bros,,  for  appellant,  Des  Moines,  O.  &  S.  B.  Co.  W,  B. Tollman^ 
for  appellee,  L.  M.  Wilson. 

RoTHROCK,  J.  1.  The  plaintiff,  in  his  petition  and  amended  petition,  set 
out  at  great  length  the  manner  in  which  his  property  was  injured  and  he  was 
damaged.  In  response  to  a  motion  filed  by  the  defendant,  the  court  struck 
out  all  claims  for  damages,  excepting  the  diminution  of  the  rental  value  of 
the  plaintiff's  property  from  the  time  the  alley  was  obstructed  by  the  defend- 
ant up  to  the  commencement  of  the  suit.  The  plaintiff  excepted  to  this  rul- 
ing, but  did  not  stand  upon  his  exception.  The  cause  was  tried  to  the  jury, 
in  accord  with  the  ruling  of  the  court,  and  the  charge  to  the  jury  directed 
that  the  measure  of  damages  was  the  difference  in  the  rental  value  occasioned 
by  appropriating  the  alley  of  the  defendant,  from  the  time  of  such  appropria- 
tion to  the  commencement  of  the  suit.  The  plaintiff  made  no  objection  to 
the  Instructions,  and  does  not  appeal.  It  will  thus  be  seen  that  the  ruling  of 
the  court  narrowed  the  plaintiff's  claim  down  to  a  single  inquiry. 

In  the  introduction  of  the  evidence  the  court  permitted  the  plaintiff  to 
show  how  the  occupants  of  the  property  were  annoyed  by  the  noise,  escape  of 
fire  from  engines,  etc.,  by  the  operation  of  the  road.  The  defendant  objected 
to  this  evidence.  The  court  admitted  the  evidence,  upon  the  ground  that  all 
the  facts  attending  the  use  and  operation  of  the  railroad  were  proper  to  be 
given  in  evidence  as  bearing  upon  the  rental  vjilue  of  the  property.  We 
think  the  ruling  of  the  court  was  correct.  The  jury  were  required  to  deter- 
mine the  rental  value,  and  it  was  manifestly  proper  to  put  them  in  posses- 
sion of  all  the  facts  attendant  upon  the  occupation  of  the  alley  by  a  railroad. 

2.  The  railrojid  was  constructed  in  the  alley  about  the  month  of  March, 

1882.  This  action  was  commenced  on  the  first  day  of  February,  1883.  It  is 
alleged  in  the  answer  that,  before  laying  down  the  track  in  the  alley,  the 
town  council  of  Osceola  granted  to  the  defendant  the  right  to  do  so,  and  this 
fact  is  not  disputed.     The  defendant  further  averred  that  on  February  21, 

1883,  the  defendant  caused  a  sheriff's  jury  to  be  impaneled,  to  assess  the 
damages  to  the  plaintiff  by  reason  of  the  construction  of  the  road,  and  that 
said  jury  did  in  due  and  legal  form  assess  said  damages,  and  that  such  as- 
sessment was  made  as  of  the  time  when  the  railroad  was  constructed  in  the 
alley,  and  interest  computed  thereon  up  to  the  date  of  the  assessment.    It 
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was  claimed  in  the  answer  and  upon  the  trial  that  the  assessment  so  made 
was  a  bar  to  the  further  prosecution  of  this  case  for  damages.  The  court  be- 
low did  not  so  regard  it;  and  when  the  defendant  sought  to  introduce  the 
assessment  in  evidence,  an  objection  to  the  same  by  the  plaintiff  was  sus- 
tained. The  defendant  also  offered  to  show  that  the  plaintiff , had  appealed 
from  the  award  of  the  sheriff's  jury  to  the  circuit  court,  and  this  evidence 
was  excluded.  Complaint  is  made  by  the  defendant  because  the  court  did 
not,  in  its  charge  to  the  jury,  state  all  the  issues,  in  that  the  answer  in  bar 
founded  upon  the  award  was  not  in  any  manner  called  to  the  attention  of  the 
jury.  The  court  evidently  was  of  the  opinion  that  the  award  was  no  defense 
to  this  action.  If  this  was  a  correct  view  of  the  case,  the  ruling  made  in  ex- 
cluding the  evidence  of  the  award  took  that  question  away  from  the  jury, 
and  any  reference  to  it  in  the  instructions,  other  than  a  statement  that  it 
was  not  to  be  considered,  would  have  been  improper.  The  defendant  con- 
tends that  the  assessment  made  by  the  sheriff's  jury  was  a  bar  to  the  action, 
and  that  the  circuit  court  erred  in  not  so  holding.  This  is  the  material  ques- 
tion in  the  case. 

It  is  not  claimed  by  the  defendant  that  the  plaintiff  did  not  have  a  right  of 
action  when  the  suit  was  commenced.  The  claim  is  that  when  the  right  of 
way  was  condemned,  and  interest  allowed  on  the  damages  from  the  date  of 
laying  down  the  railroad  tracks  in  the  alley,  that  the  plaintiff's  right  to  pros- 
ecute the  action  should  cease  from  that  time.  Appellant  relies  upon  Conger 
V.  liurlinyton  &  S.  W.  Ry.  Co,^  41  Iowa,  419,  That  case  does  not  determine  the 
question  now  under  consideration.  A  very  cursory  reading  of  the  opinion 
demonstrates  the  statement  we  make.  The  difference  between  the  cases  is  so 
obvious  that  we  cannot  be  expected  to  take  the  time  and  space  to  point  it  out. 
Further  reliance  is  had  on  the  case  of  Daniels  v.  Chicago^  I.  &  N,  R.  Co.,  41 
Iowa,  52.  In  that  case  the  railroad  company  entered  upon  plaintiff's  lot,  and 
used  it  for  railroad  purposes  without  instituting  condemnation  proceedings. 
Tlie  plaintiff  brought  an  action  of  ejectment,  and  recovered  judgment.  Dan- 
ieh  v.  Chicago  &  N,  W,  R,  Co.,  35  Iowa,  129.  Thereupon  the  defendant 
caused  the  plaintiff's  damages  to  be  assessed  under  the  statute.  It  was  held 
that  the  measure  of  compensation  to  which  plaintiff  was  entitled  was  the 
damages  he  suffered  at  the  date  of  the  occupation  of  the  lot  by  the  railroad 
company,  with  interest.  Under  the  statute  applicable  to  that  case  it  was  held 
that  there  was  no  provision  of  law  prohibiting  the  corporation  from  entering 
upon  the  land  prior  to  the  assessment,  or  requiring  the  assessment  to  be  had 
before  the  land  was  occupied;  that  either  party  was  authorized  to  institute 
proceedings  for  the  assessment  of  the  land-owner's  damages;  that  the  land- 
owner in  that  case  could  have  instituted  the  statutory  proceedings  at  any 
time;  and  that  the  railroad  company  held  the  land  at  the  sufferance  of  the 
owner. 

The  rights  of  the  parties  in  the  case  at  bar  are  quite  different.  Section  464 
of  the  Code  provides  that  no  railroad  track  can  be  laid  down  in  any  street 
"until  after  the  injury  to  property  abutting  on  the  street  *  *  *  upon 
which  such  railway  track  is  proposed  to  be  laid  down  has  been  ascertained 
and  compensated  in  the  manner  provided  for  taking  private  property  for  works 
of  external  improvements,  na  provided  in  chapter  4,  tit.  10,  of  the  Code."  In 
the  case  of  Malholland  v.  Des  Moijies,  A.  &  W,  R.  Co.,  60  Iowa,  740;  S.  C.  13 
N.  W.  Rep.  726;  it  was  held  that,  under  this  provision  of  the  statute,  the  land- 
owner is  not  authorized  to  cause  a  sheriff's  jury  to  assess  the  damages,  and 
that  the  corporation  is  alone  authorized  to  institute  such  proceedings,  and 
tliat  such  proceedings  should  be  had  before  the  property  is  entered  upon  or 
appropriated.  It  will  thus  be  seen  that  there  is  no  authority  for  an  iissess- 
meht  of  damages  now  for  then,  or  running  back  to  the  time  when  the  railway 
was  Igoiited  and  constructed  in  the  street  or  alley.  The  act  was  done  by  the 
defendant  in  direct  violation  of  a  plain  provision  of  the  statute,  and  for  which 
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ft  is  liable  in  damages.  And,  it  appears  to  us,  it  is  the  plaintiff*s  right  to 
recover  such  damages  as  he  sustained  up  to  the  commencement  of  his  suit  or 
until  a  hew  appropriation  of  the  land  was  made  by  the  assessment  of  the 
damages  and  conilemning  the  right  to  use  the  alley  for  railroad  purposes.  As 
the  plaintiff  had  no  right  to  institute  the  proceedings,  and  the  defendant  is 
required  to  da  so  before  locating  its  line  and  laying  down  its  tracks,  it  seems 
to  us  that  it  is  fair  and  equitable  to  require  the  defendant  to  pay  the  proper 
damages  down  to  the  time  that  it  commences  anew  to  appropriate  tlie  right, 
which,  under  the  statute,  may  be  regarded  as  a  new  entry  upon  the  street  and 
appropriation  of  the  right.  We  think  the  ruling  of  the  court  below  was  correct. 
3.  There  are  other  questions  made  by  counsel  for  appellant.  They  do  not 
appear  to  us  to  be  well  taken;  and  if  they  were  such  as  to  demand  serious 
consideration,  we  would  be  precluded  from  examining  them  because  the  as- 
aignmenta  of  error  are  not  sufQciently  speciAc.    Affirmed. 


CuNNiNOHAM  V.  Chioago,  B.  A  Q.  B.  Co. 

Filed  December  11.  1885. 

Appeal— Cebtiftcatb— Record. 

Where  a  cose  involving  less  than  $100  is  certified  to  the  supreme  court,  only  ques- 
tions which  are  properly  presented  in  the  record  can  be  answered. 

Appeal  from  Clark  circuit  court. 

Action  to  recover  under  the  statute  double  the  value  of  a  cow  killed  by  a 
train  upon  defendant's  road.  There  was  a  judgment  upon  a  verdict  for  plain- 
tiff.   Defendant  appeals. 

Stuart  Bros,,  for  appellant,  Chicago,  B.  &  Q.  E.  Co.  James  Rice  and  W^ 
B,  Tolman,  for  appellee,  Laura  Cunningham. 

Beck,  C.  J.  1.  The  amount  in  controversy  being  less  than  $100,  the  case 
is  brought  here  for  decision  upon  questions  certified  by  the  judge  of  the  cir- 
cuit court.  These  questions  involve  the  correctness  of  an  instrument  which 
is  set  out  in  the  certificate  in  the  following  lauguage:  "It  would  be  negligence 
to  run  a  train  at  a  high  rate  of  speed  in  view  of  the  crossing  of  a  public  high- 
way that  was  known  to  be  frequented  by  stock,  when  such  high  rate  of  speed 
would  involve  additional  peril  to  both  train  and  stock.'*  Upon  inspection  of 
the  record,  we  find  the  instruction  in  question  in  the  following  language: 
''It  would  be  negligence  to  run  a  train  at  a  high  rate  of  speed,  when  done  in 
view  of  a  known  danger,  when  such  high  rate  of  speed  would  increase  the 
danger  or  hazard,  or  in  view  of  the  crossing  of  a  public  highway  that  was 
known  to  be  frequented  by  stock,  when  such  high  rate  of  speed  would  involve 
additional  peril  to  both  train  and  stock." 

The  following  questions  are  certified  for  our  decision:  "Would  such  in- 
structions tend  to  mislead  the  jury  as  to  the  law  ?  Is  it  necessarily  negligence 
in  a  railroad  company  to  run  its  trains  at  a  high  or  rapid  rate  of  spe^  when 
approaching  the  crossing  of  a  public  highway  which  is  known  to  be  fre- 
quented by  stock,  although  it  is  not  at  the  time  known  that  there  is  any  stock 
on  or  near  such  crossing,  when  such  high  rate  of  speed  would  involve  addi- 
tional peril  to  both  train  and  stock?"  The  instruction  referred  to  in  the  first 
question  is  in  the  form  first  quoted  above. 

2.  It  will  be  observed  that  the  first  question  demands  our  opinion  upon  an 
instruction  differing  in  form  from  the  one  given.  The  whole  of  an  instruc- 
tion must  be  considered  in  determining  its  correctness,  and  not  selected  parts 
of  it. 

3.  The  second  question  assumes  that  no  stock  was  on  or  near  the  crossing 
where  the  accident  happened.  This  is  in  conflict  with  the  record,  which  con- 
tains evidence  tending  to  show  that  cattle  were  near  the  crossing;  some  had 
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just  crossed  the  railroad  track,  and  others  were  approaching  it  at  the  time. 
This  fact  presents  an  entirely  different  question  from  the  one  certified.  We 
cannot,  in  a  case  of  this  character,  answer  questions  wliich  are  not  presented 
in  the  record.  As  neither  of  the  questions  certiHed  are  in  the  case,  we  can- 
not pass  upon  them. 
The  decision  of  the  circuit  court  is  affirmed. 


Boyle  v,  Mallett, 

Filed  December  11,  1885. 

Appeal — Tkial  de  Novo — Evidence. 

Where  it  does  not  appt*ar  that  the  evidence  offered  below  is  all  oontained  in  the 
abstract,  or  that  it  was  certified  by  the  judge,  the  csiae  cannot  be  tried  d«  novo^  and, 
in  such  a  case,  where  there  is  no  assignment  of  errorj  tlie  case  cannot  be  tried,  but 
must  be  dismissed. 

Appeal  from  Decatur  circuit  court. 

Plaintiff  brought  this  action  in  equity,  to  quiet  iii  him  tlie  title  to  certain  real 
estate.  Defendant  answer,  denying  plaintiff's  claim,  and  in  a  cross-petition 
he  asked  that  the  conveyance  under  which  plaintiff  claimed  to  own  the  prem- 
ises be  canceled  and  set  aside,  and  that  his  title  to  the  property  be  quieted. 
The  cause  was  sent  to  a  referee,  who  heard  the  evidence,  and  reported  that 
the  equities  of  the  case  were  with  plaintiff.  The  circuit  court  approved  the 
report,  and  entered  judgment  granting  to  plaintiff  the  relief  demanded  in  his 
petition.     Defendant  appeals. 

8.  H,  Amos  and  Young  &  Parrish,  for  appellant,  C.  D.  Mallett.  S.  A,  Gates 
and  Warren  8,  Dungan,  for  appellee,  AVilliam  Boyle. 

Heed,  J.  Counsel  for  appellant  have  arj^rued  certain  questions  of  far't, 
which  they  claim  arise  under  the  evidence.  We  cannot  consider  these  ques- 
tions. It  is  not  shown  by  the  abstract  that  the  evidence  offered  or  introduced 
on  the  trial  was  ever  certified  by  the  judge  of  the  circuit  court,  as  is  reqiiir«*d 
by  the  statute;  nor  is  it  in  any  manner  made  to  appear  that  all  of  the  evidence 
is  contained  in  the  abstract.  The  cause  cannot,  therefore,  be  tried  de  noco 
in  this  court;  and  as  there  is  no  assignment  of  errors,  we  cannot  treat  it  as 
ordinary  action.    The  judgment  must  therefore  be  affirmed. 


State  t>.  Ball. 

Same  v,  Evans. 

Same  t>.  Decoto  and  others. 

Same  t>.  Decoto. 

Filed  December  11,  18S6. 

OuHiirAL  Law— Afpeal—Record — Change  op  Venue. 

Judgment  affirmed,  the  transcript  failing  to  show  th«  ground  upon  which  th« 
rulings  of  the  court  were  based. 

Appeals  from  Harrison  district  court. 

Ko  appearance  for  appellants.    A,  J.  Baker,  Atty.  Gen.,  for  the  State. 

Seevers,  J.  These  causes  have  been  submitted  upon  written  transcripts. 
The  first  three  contain  the  indictment,  to  which  the  defendants  pleaded  guilty, 
upon  which  the  court  rendered  judgment  in  each  case.  The  hist  case  is  lik« 
the  others,  except  that  the  transcript  does  not  contain  a  copy  of  the  indict* 
ment.    Motions  were  made  in  each  case  for  a  change  of  venue,  which  wer« 
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overruled.  The  grounds  upon  wliicli  the  motions  were  based  are  not  stated 
in  the  transcripts.  It  is  ul)vioas  that  we  can  do  nothing  but  affirm  the  judg- 
ments of  the  district  court.    AtTirmed. 


Fendrick  V,  Fendrick  and  another. 

Filed  December  11,  1885. 

Vendor  and  Vkndeb — Payment  ok  Purchase  Money — Gift. 
On  examination  of  evidence,  decree  below  affirmed. 

Appeal  from  Carroll  circuit  court. 

This  is  an  action  in  equity  to  recover  the  purchase  money  of  certain  real 
estate  alleged  to  have  been  conveyed  by  the  plaintiff  to  the  defendant,  and  to 
establish  and  enforce  a  vendor's  lien  upon  the  same.  There  was  a  decree  in 
the  court  below  for  the  plaintiff.     Defendants  appeal. 

/.  M,  Drees  and  M,  W,  Beach,  for  appellants,  Anton  Fendrick  and  another. 
Brown  ct-  Cloud,  for  appellee,  John  B.  Fendrick. 

lioTHROCK,  J.  The  land  was  conveyed  by  the  plaintiff  to  the  defendant 
Anton  Fendrick  on  the  twentieth  day  of  February,  1882.  The  deed  of  con- 
veyance expressed  a  consideration  of  $2,500.  There  Wiis  a  mortgage  on  tht* 
laud  for  $1,500,  which,  by  the  terms  of  the  deed,  Anton  Fendrick  agreed  to 
pay.  The  balance  of  $1,000  is  the  subject  of  this  controversy.  Tlie  defend- 
ants do  not  claim  that  this  sum  has  been  paid,  but  their  contention  is  that 
tlie  farm  was  a  gift  or  present  from  plaintiff  to  the  defendant.  The  Ciise  turns 
upon  this  question  of  fact.  A  careful  examination  of  the  evidence  has  hni  us 
to  the  conclusion  that  the  decree  of  the  court  below  is  correct.  As  the  case 
involves  no  other  question,  further  elaboration  is  unnecessary.    Affirmed. 


Pollock  and  others  v.  Simpson  and  others. 
Filed  December  11,  1885. 

Judgment  on  Service  by  Publication — Motion  to  Reopen — Notice — Code,  ^  2877. 

Notice  of  a  motion  to  retry  a  case  in  which  judgment  has  been  rendered  against 
defendant  served  by  publication  only,  and  who  has  not  appeared  personally,  need 
not  be  given  to  the  opposite  party,  biit  the  court  should  exercise  a  proper  discretion 
as  to  the  time  for  which  the  case  should  be  set  for  trial. 

Appeal  from  Kossuth  district  court. 

Action  in  equity  to  cancel  a  deed  purporting  to  be  made  to  the  defendant 
Simpson,  but  alleged  to  have  been  forged;  and  also  to  set  aside  two  other 
deeds  made  by  Simpson,  one  of  them  to  the  defendant  Viele,  and  one  to  th« 
defendant  Wiles.  The  defendants  were  served  by  publication  only.  No  ap- 
pearance was  made,  and  decree  was  taken  against  them  by  default.  After- 
wards, and  within  two  years,  they  appeared,  and  moved  for  a  retrial.  The 
motion  was  at  first  sustained,  but  the  order  sustaining  it  was  afterwards  set 
aside,  and  the  motion  was  dismissed.  From  the  order  dismissing  the  motion 
the  defendants  appeal. 

/.  ]V»  Corey t  for  appellants,  Simpson  and  others.  No  appearance  for  ap- 
pellees. 

Adams,  J.  The  plaintiffs  were  represented  in  the  court  below  at  the  time 
the  decree  was  rendered  by  Mi\  J.  F.  Buncombe.  He  now  appears  in  this 
court,  but  claims  to  do  so  merely  as  a  friend  of  the  court,  and  for  the  purpose 
of  suggesting  that,  at  the  time  the  defendantB^  motion  for  a  retrial  was  dis- 
missed, the  plaintiffs  had  not  been  brought  in  by  notice,  and  had  not  ap- 
peared, and  that  the  court,  being  without  jurisdiction  of  the  plaintiffs,  could 
not  rule  upon  the  motion,  nor  properly  make  any  other  order  than  an  order 
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of  dismissal.  The  object  of  Mr.  Buncombe  in  disclaiming  an  intention  to  ap- 
pear for  the  plaintiffs  is,  of  course,  to  avoid  giving  the  court  jurisdiction  of 
the  plaintiffs,  the  want  of  which  he  suggests  justified  the  order  of  dismissal, 
and  will  justify  this  court  in  affirming  the  order.  There  is  some  controversy 
between  the  parties  as  to  whether  the  plaintiffs  were  not  in  fact  notified  of 
the  motion  for  a  retrial.  It  seems  that  Mr.  Buncombe  was  informed  by  letter 
of  such  motion.  But  he  claims  that  he  had  ceased  to  be  attorney  for  the 
plaintiffs  in  the  case,  and,  besides,  that  the  mode  of  service  could  not  be  held 
to  be  sufficient  if  his  relation  to  the  case  as  attorney  for  the  plaintiffs  had  not 
ceased.  The  question  as  to  whether  there  was  notice  in  fact  presents  some 
difficulties,  but  we  do  not  find  it  necessary  to  determine  it  because  we  are  of 
the  opinion  that  no  notice  was  necessary. 

The  statute  under  which  the  motion  was  made  is  section  2877  of  the  Code, 
and  is  in  these  words:  "When  a  judgment  has  been  rendered  against  a  de- 
lendant  or  defendants  served  by  publication  only,  and  who  do  not  appear, 
such  defendants,  or  any  one  or  more  of  tliem,  or  any  person  legally  represent- 
ing him  or  them,  may,  at  any  time  within  two  years  after  the  rendition  of 
the  judgment,  appear  in  court,  and  move  to  have  the  action  retried;  and 
security  for  costs  being  given,  they  shall  be  admitted  to  make  defense,  and 
thereupon  the  action  shall  be  retried  as  to  such  defendants  as  if  there  had 
been  no  judgment. "  The  statute  does  not  provide  that  notice  of  the  motion 
shall  be  served  upon  the  plaintiffs,  and  we  see  nothing  in  the  nature  of  the 
case  which  would  justify  us  in  ingrafting  such  provision  upon  the  statute  by 
judicial  construction.  Service  by  publication  is  but  a  poor  substitute  for 
actual  service, — ^justifiable  only  by  necessity;  and  we  are  not  disposed  to 
strain  the  statute  in  the  least  for  the  purpose  of  giving  force  and  efficacy  to 
such  notice.  On  the  other  hand,  we  should  be  disposed,  if  necessary,  to  take 
a  liberal  view  of  all  the  provisions  enacted  for  the  purpose  of  avoiding  the 
hardships  which  otherwise  might  be  sustained  by  defendants  brought  in  by 
such  notice.  But  we  are  very  clear  as  to  the  meaning  of  the  statute.  It  pro- 
vided in  express  terms  that  any  defendant  so  served,  and  not  appearing,  shall 
afterwards,  within  two  years,  be  admitted  to  defend  upon  filing  the  requisite 
ujotion  and  giving  security  for  costs.  For  the  purpose  of  a  retrial  the  judg- 
ment theretofore  rendered  is  to  be  treated  as  a  nullity.  The  theory  of  the 
statute  unquestionably  is  that  the  case  remains  virtually  in  court  for  two 
years  for  the  purpose  of  a  motion  for  a  retrial,  if  any  defendant  shall  see  fit 
to  make  it.  The  plaintiff,  being  in  court,  does  not  need  to  be  brought  in.  The 
court  should,  of  course,  exercise  some  proper  discretion  as  to  the  time  for 
which  the  case  should  be  set  for  trial.  A  reasonable  opportunity  should  be 
allowed  the  plaintiff  to  appear  and  prepare  for  trial,  and  an  abuse  of  dis- 
cretion in  this  respect  would  probably  be  a  ground  of  reversal.  But  more 
than  that  we  do  not  feel  justified  in  saying.  We  think  that  the  defendants' 
motion  was  improperly  dismissed.     Reversed. 


GuNSELL  9.  McBoNNELL  and  another. 
Filed  December  11,  1S85. 

1.  ChXttel  Mortgage—Lien— -Waiveb  by  Failure  to  Assert  Interest  When  Prop- 

erty IS  Levied  on. 

A  party  claiiiung  a  lien  on  personal  property  under  a  chattel  mortgage  does  not 
waive  Iiis  right  by  a  failure  to  assert  it  at  the  time  of  a  levy  on  the  property,  unless 
the  party  making  the  seizure  is  thereby  misled,  or  induced  to  change  his  relation 
with  reference  to  the  property. 

2.  Same — Instructions — Action  for  Wrongful  Levy. 

Instructions  examined,  and  held  not  erroneous. 

3.  Appeal— Verdict— Evidence. 

Where  there  was  evidence  fVom  which  the  Jury  might  fairly  have  found  as  they 
did,  their  finding  will  not  be  disturbed. 
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Appeal  from  Clay  district  court. 

ri.untiff  brought  this  action  to  recover  the  value  of  a  buggy  and  a  pair  of 
buggy  shafts,  which  he  alleges  the  defendants  wrongfully  and  maliciously  took 
i/uni  his  possession  and  converted  to  their  own  use.  He  alleges  that  he  had 
a  special  property  in  the  buggy,  and  that  he  was  entitled  to  the  present  pos- 
Bessioii  of  it,  and  that  he  was  the  absolute  owner  of  the  shafts.  In  one  count 
of  his  petition  he  demands  punitory  damages  on  account  of  the  malicious 
taking  and  conversion  of  said  property  by  defendants.  In  one  division  of 
thcir  answer  the  defendants  deny  all  the  allegations  of  the  petition.  In 
anotlier  division  they  allege  that  defendant  McDonnell  is  the  sheriff  of  Palo 
Alio  county,  and  that  McXally  is  marshal  of  Erametsburgh,  in  said  county, 
and  that  there  was  placed  in  their  hands,  for  foreclosure,  a  chattel  mortgage 
given  by  one  A.  F.  Mayne  to  John  R.  Leinmon,  and  that  said  mortgage  covered 
the  buggy  in  question;  that  said  buggy  was  in  plaintiff's  barn,  and  they  took 
])('Hceable  possession  of  the  same  under  said  mortgage,  and  removed  it  from 
said  barn,  and  that  plaintiff  made  no  objection  at  the  time  to  their  taking  it, 
and  ass^'rted  no  claim  to  it,  but  that  he  afterwards  asserted  that  he  had 
bnmglit  the  buggy  from  Illinois,  and  attempted  to  take  it  out  of  their  posses- 
sion by  force.  There  was  a  verdict  and  judgment  for  plaintiff,  and  defend- 
ants appeal. 

T,  W,  Harrison,  for  appellants,  T.  McDonnell  and  another.  P.  O,  Cassidy, 
for  appellee,  Justice  Gunsell. 

Uekd,  J.  The  evidence  tended  to  prove  that  Mayne,  the  owner  of  the  buggy 
In  question,  delivered  it  to  plaintiff  as  a  security  for  a  debt  he  was  owing 
]iini,  and  that  this  pledge  of  the  property  was  made  before  the  execution  of 
the  mortgage  under  which  defendant  took  possession  of  it.  It  al30  shows 
that,  at  the  time  defendants  took  the  buggy  from  plain tiff^s  possession,  he 
oiijected  to  their  taking  it,  and  asserted  that  he  had  brought  it  from  Illinois, 
but  made  no  claim  that  he  had  a  lien  upon  it. 

1.  In  instructing  tlie  jury,  the  court  did  not  expressly  tell  them  that  the  al- 
legations of  t lie  petition  were  denied  by  the  answer.  This  omission  is  the 
gri>und  of  the  ilrst  assignment  of  error  argued  by  counsel.  We  are  of  the 
opinion  tliat  defendants  were  not  prejudiced  by  the  omission.  The  court  told 
the  jury  that  before  plaintiff  could  recover  under  the  issue  on  account  of  the 
taking  by  defendants  of  the  buggy,  he  must  prove — First,  that  Mayne,  the 
owner  of  the  buggy,  was  indebted  to  him;  second,  that  said  buggy  was  placed 
in  his  possession  by  Mayne  as  a  pledge  to  secure  the  payment  of  said  debt; 
and,  third,  that  this  was  done  before  the  execution  by  Mayne  of  the  mortgage 
to  Lpmmon.  He  also  told  them  that  before  plaintiff  could  recover  for  the 
shafts  (which  were  shown  to  be  his  own  property)  he  must  prove  that  defend- 
ants took  and  converted  them.  He  also  told  them  that  if  plaintiff  was  enti- 
tled to  recover  on  account  of  the  taking  of  the  buggy,  the  measure  of  his  re- 
covery therefor  would  be  the  amount  of  the  indebtedness  for  the  security  of 
which  it  was  pledged;  and  that,  if  he  was  entitled  to  recover  on  account  of 
the  conversion  of  tlie  shafts,  the  measure  of  his  recovery  therefor  would  be  the 
value  of  said  shafts.  By  these  instructions  the  burden  of  proving  the  ma- 
terial allegations  of  his  petition  was  as  certainly  placed  upon  plaintiff  as  it 
could  have  been  done  by  an  express  direction  that  they  were  all  denied  by  the 
ansbwer,  and  the  question  of  punitory  damages  was  eliminated  from  the  case, 

2.  It  is  next  insisted  that  the  instruction  that  plaintiff  might  recover  for 
the  taking  of  the  buggy  on  proof  that  Mayne  was  indebted  to  him,  and  that  ho 
placed  the  buggy  in  his  possession  as  a  pledge  for  the  security  of  such  debt 
betore  the  execution  of  the  mortgage  to  Leramon,  is  not  applicable  to  any  is- 
sue in  the  case.  Tlie  allegation  in  the  petition  that  plaintiff  had  a  special 
property  in  the  buggy,  is  certainly  very  general  and  indefinite.  If  defend- 
ants had  moved  for  a  more  specitic  statement  in  the  petition,  plaintiff  would 
doubtless  have  been  required  to  state  the  extent  of  his  property  in  si^id  buggy, 
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^nd  how  the  same  was  derived.  Defendants,  however,  did  not  move  for  such 
statement;  but  put  in  issue  the  general  averment  that  plaintiff  had  a  special 
property  in  it.  Under  the  issue  thus  made  phiintiff  was  entitled  to  introduce 
evidence  tending  to  establish  whatever  special  right  or  property  he  held  in 
said  buggy.  The  evidence,  as  stated  above,  tended  to  prove  that  the  property 
had  been  pledged  to  plaintiff  as  security  for  a  debt.  The  instruction  was  ap- 
plicable to  the  evidence,  and  as  the  parties  had  chosen  to  go  to  trial  upon  an 
issue  which  did  not  clearly  define  the  right  which  plaintiff  was  seeking  to  es- 
tablish, the  court  very  properly  determined  from  the  evidence  intnxluced 
the  character  or  nature  of  the  right  he  was  asserting,  and  instructed  with 
reference  to  it. 

8.  The  court  did  not  Instruct  the  jury  as  to  the  effect  of  the  failure  by  plain- 
tiff to  notify  defendants,  when  they  took  possession  of  the  property,  that  he 
claimed  to  have  a  lien  upon  it.  Defendants  insist  that  by  neglecting  at  that 
time  to  assert  his  right  to  the  property  he  waived  such  right,  and  tliat  the 
court  erred  in  not  instructing  the  jury  that  such  was  the  legal  effect  of  his 
failure  to  assert  it.  It  may  be  that  if  plaintiff  had  permitted  defendants  to 
take  possession  of  the  property  without  asserting  any  claim  to  it,  or  if  he  had 
made  a  false  claim  with  reference  to  his  rip;ht,  and  thereby  indu(  ed  them  to 
take  it,  that  he  would  be  estopped  from  afterwards  asserting  the  claim  he  is 
now  seeking  to  establish.  But  he  did  not  permit  them  to  take  it  w.thout 
objection.  He  resisted  them  to  some  extent,  and,  in  effect,  asserted  tliat  he 
-was  the  owner  of  the  property;  and  they  cannot  claim  tliat  they  were  misled 
hj  anything  he  did  at  the  time  of  the  transaction.  There  is  no  element  of 
estoppel  in  the  case,  and  we  think  plaintiff  did  not  waive  his  lien  upon  the 
property  by  failing,  at  that  time,  to  assert  it.  The  case  is  different  in  prin- 
ciple from  Angell  \,  Johnson,  51  Iowa,  626,  S.  C.  2  N,  W.  Rep.  435,  cited  and. 
relied  on  by  appellants.  It  was  held  in  that  case  that  the  right  to  hold  por- 
Bonal  property  exempt  from  execution  is  a  mere  personal  right  which  is  waived. 
If  not  asserted  at  the  time  the  property  is  seized  on  execution.  But  the  right 
which  plaintiff  is  seeking  to  enforce  in  the  action  is  an-  interest  in  the  prop- 
-erty  itself,  and  a  right  of  that  character  would  not  be  waived  by  the  failure 
to  assert  it  at  the  time  of  the  seizure,  unless  the  party  making  the  seizure  was 
thereby  misled,  or  induced  to  change  his  relation  with  refercMice  to  the  prop- 
erty. There  was  no  conrtict  in  the  evidence  with  reference  to  what  occurred 
between  the  parties  when  defendants  seized  the  property,  and  we  think  the 
court  correctly  held  that  plaintiff  did  not  waive  his  lien  upon  it. 

4.  It  is  insisted  that  the  verdict  is  not  sustained  by  the  evidence;  but  we 
think  otherwise.  There  was  evidence  from  which  the  jury  might  fairly  have 
found  as  they  did;  and,  under  the  well-settled  rule  prevailing  here,  we  can- 
not interfere  with  their  finding.    Affirmed. 


Garden  Grove  Bank  c.  Humeston  &  S.  R.  Co. 

Filed  December  11,  lJ<5r>. 

•Cabrieb  of  Goods— Bill  of  Lading — Consignee  Slank — Advancement  of  Money  bt 
Bank — Negligent  Delivery  of  Goods— Right  of  Bank — Kvidexce  to  Kxflai:? 
Bill  of  Lading. 

A.  purchased  lumber  from  B.,  intending  to  ship  it  to  CliicaRo,  but  B.  attached  it 
for  non-payment  of  purchase  money,  whereupim  it  was  agreed  by  A.,  B.,  and  the 
station  agent  that  the  bill  of  lading  should  be  issued  to  B.  as  consignor,  ami  that 
he  should  hold  it  as  security  for  his  claim  against  A.,  and  that  they  would  take  the 
bill  of  lading  to  a  bank  and  draw  sullicient  money  to  pay  B.'s  claim.  Tlio  bill  of 
lading  was  issued  without  filling  in  any  consignee,  and  was  a.ssigne<l  and  delivorod 
with  a  draft  attached  which  the  bank  had  discounted  to  the  cashier  of  the  bank. 
A.  directed  the  station  agent,  if  he  received  no  further  instructions,  to  slup  the  lum- 
ber to  Chicago  to  C,  which  was  done,  and  the  lumber  was  delivered  to  0.  oefore  th* 
bank  knew  of  it.    Held^  in  an  action  by  the  bank  against  the  railroad  for  deliver- 
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ing  the  lumber  to  C,  that  parol  evidence  was  not  admissible  to  show  Hiat  the  name 
of  the  consignee  had  been  omitted  by  agreement  of  the  parties ;  that  the  bank  had 
a  right  to  rely  on  the  bill  of  lading,  ana  was  entitled  to  recover. 

Appeal  from  Lucas  district  court. 

The  plaintiff  seeks  to  recover  of  the  defendant  the  sura  of  $550  which  it 
advanced  upon  a  bill  of  lading  issued  upon  the  shipment  of  certain  walnut 
lumber  by  the  defendant,  and  which  bill  of  lading  was  assigned  to  the  plain- 
tiff. The  right  of  action  is  based  upon  the  claim  that  the  defendant  failed 
to  comply  with  its  contract  of  shipment,  and  by  negligence  delivered  the 
lumber  to  parties  not  authorized  to  receive  the  same,  by  which  plaintiff  was 
damaged  in  the  amount  advanced,  and  interest.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  defendant.    Plaintiff  appeals. 

r.  M,  Stuart,  for  appellant,  Garden  Grove  Bank.  W,  W,  Morsemafij  for 
appellee,  Humeston  &  S.  B.  Go. 

RoTHROCK,  J.  The  facts  necessary  to  a  determination  of  the  questions  of 
law  involved  in  the  case  are  not  disputed.  They  are  as  follows:  One  Henry 
Zohn  was  engaged  in  buying  walnut  logs  and  walnut  lumber  along  the  line 
of  the  railroad  of  the  defendant  and  shipping  the  same  to  Chicago.  About 
the  twentieth  day  of  August,  1881,  he  caused  three  cars  to  be  loaded  with 
said  lumber,  for  shipment,  at  Van  Wert,  a  station  on  the  defendant's  railroad. 
Zohn  was  indebted  to  Wells  Bros,  in  the  sum  of  $550  for  this  lumber,  and  on 
the  twenty-third  day  of  August,  1881,  before  any  bill  of  lading  was  issued  for 
the  shipment  of  the  property,  WelLs  13ros.  causetl  the  lumber  on  said  ears  to 
be  attached  to  secure  their  claim  against  Zohn.  On  the  same  day  Wells  Bros, 
and  Zohn  met  at  said  station,  and  agreed  that  the  bill  of  hiding  should  be  is- 
sued to  Wells  Bros,  as  consignors,  and  thc-y  should  hold  it  as  security  for  their 
claim  against  Zohn,  and  that  they  would  take  such  bill  of  huling  to  the  Gar- 
den Grove  Bank,  and  draw  a  sufficient  amount  of  money  thereon  to  pay  tlie 
claim  of  Wells  Bros.  The  conversjition  in  regard  to  this  arrangement  Wiis 
in  the  presence  of  the  station  agent  of  the  defendant,  and  lie  knew,  \^hcn  he 
issued  the  bill  of  lading,  that  Zohn  and  Wells  Bros,  expected  and  intended  to 
use  the  same  at  the  Garden  Grove  Bank  to  draw  or  receive  money  there<"»n. 
The  said  agent  thereupon  issued  and  delivered  to  Weils  Bros,  a  bill  of  lading, 
of  which  the  following  is  a  copy: 

"Humeston  &  Shenandoah  R.  R.  Co.    Bill  of  Lading. 

"FiiEiGHT  Office,  Van  Wert,  August  23, 1881. 
"Received  from  Wells  Bros.,  in  apparent  good  order,  by  the  Humeston  & 
Shenandoah  R.  R.  Co.  the  following  described  packages  (contents  and  value 
unknown)  consigned  as  marked  and  numbered  in  the  margin,  upon  the  terms 
and  conditions  hereinafter  contained,  and  which  are  hereby  made  a  part  of 
this  agreement,  also  subject  to  the  conditions  and  regulations  of  the  published 
tariffs  in  use  by  said  railroad  company,  to  be  transportetl  over  the  line  of  this 
road  to  Chicago  station,  and  there  delivered  in  like  good  order  to  the  consignee 
or  owner,  at  said  station,  or  to  such  company  or  carriers  (if  same  are  t^  be 
forwarded  beyond  said  station)  whose  line  may  be  considered  a  part  of  the 
route,  to  the  place  of  destinatic]^  of  said  goods  or  packages;  it  being  distinctly 
understood  and  agreed  that  the  responsibility  of  this  company  as  a  common 
carrier  shall  cease  at  the  station  where  delivered  or  tendered  to  such  person  or 
carrier;  but  it  guaranties  that  the  rate  of  freight  for  the  transportation  of 
said  packages  shall  not  exceed  rates  as  specified  below,  and  charges  advanced 
by  this  company,  upon  the  following  conditions,  [read  the  conditions.]  The 
owner  or  consignee  to  pay  freight  or  charges  as  per  specified  rates  upon  the 
goods  as  they  arrive.  Freight  carried  by  the  company  must  be  removed  from 
the  station  during  business  hours  on  the  day  of  its  arrival,  or  it  will  be  stored 
at  the  owner's  risk  and  expense;  and  in  the  event  of  Its  destruction  or  dam- 
age from  any  cause  while  in  the  depots  of  the  company,  either  in  transit  or 
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at  the  torminal  point,  it  is  agreed  that  the  company  shall  not  be  liable  except; 
as  warehousemen.  It  is  agreed,  and  is  a  part  of  the  consideration  of  this 
agreement,  that  the  company  will  not  be  responsible  for  the  leakage  of  liquors 
or  liquids  of  any  kind ;  breakage  of  glass  or  queen's- ware ;  the  injury  or  break- 
age of  castings,  carriages,  furniture,  glass  show-cases,  hollow- ware,  looking- 
glasses,  machinery,  musical  instruments  of  any  kind,  packages  of  eggs,  or 
picture  frames;  loss  of  weight  of  coffee,  or  grain  in  bags  or  rice  in  tierces;  or 
for  any  decay  of  perishable  articles;  nor  for  damage  arising  from  effects  of 
heat  or  cold ;  nor  for  loss  of  nuts  in  bags,  lemons  or  oranges  in  boxes,  unless 
covered  with  canvass;  nor  for  loss  or  damage  of  hay,  hemp,  cotton,  or  an}'  ar- 
ticle the  bulk  of  which  renders  it  necessary  to  transport  in  open  cars,  unless 
it  can  be  shown  that  such  loss  or  damage  occurred  through  negligence  or  de- 
fault of  the  agents  of  this  company.  Goods  in  bond  subject  to  custom-liouse 
regulations  and  expenses.  The  company  is  not  responsible  for  accidents  or 
delays  from  unavoidable  cause;  the  responsibility  of  this  company,  as  carriers, 
to  terminate  on  the  delivery  or  tender  of  the  freight  as  per  this  bill  of  lading 
to  the  company  whose  line  may  be  considered  a  part  of  the  route  to  the  place 
of  destination  of  said  goods  or  packages.  In  the  event  of  the  loss  of  any  prop- 
erty for  which  the  carriers  may  be  responsible  under  this  bill  of  lading,  the 
value  or  cost  of  the  same  at  the  point  and  time  of  shipment  is  to  govern  the 
Bettlement  for  the  same,  except  the  value  of  the  article  has  been  agreed  upon 
with  the  shipper,  or  is  determined  by  the  classification  upon  which  the  rates 
are  bfwed.  And  in  case  of  loss  or  damage  of  any  of  the  goods  named  in  this  bill 
of  lading  for  which  the  company  may  be  liable,  it  is  agreed  and  understood  that 
this  company  may  have  the  benefit  of  any  insurance  effected  by  or  on  account 
of  the  owner  of  said  goods.  This  receipt  to  be  presented  without  erasure  or 
alteration. 


Marks  and  Con- 
signees. 


Car  No. 


5fiO  A.  &N 

100<i  K.  S.  J.  &  C.  B, 
9450  S 


Description  of  Articles 
Given  by  Consignee. 


Walnut  lumber.. 


Weight,  Subject 
to  Correction. 


22,000 
22,000 
22,000 


«♦  ♦  ♦  Freight  to  be  paid  upon  the  weight  by  the  company's  scales,  but 
no  single  shipment  to  be  rated  at  less  than  100  lbs.  Car-load  freight  subject 
to  the  current  rules  as  to  the  minimum  and  maximum  weights.  Charges  ad- 
vanced, (if  any.)  This  bill  of  lading  to  be  surrendered  before  property  is 
delivered,  S.  O.  Campbell,  Freight  Agent." 

The  bill  of  lading  was  issued  and  delivered  on  the  evening  of  the  twenty- 
third  day  of  August.  On  the  next  morning  Wells  Bros,  and  Zohn  appeared  at 
the  Garden  Grove  Bank,  and  requested  the  cashier  to  advance  them  $550  on 
Baid  bill  of  lading.  He  consented  to  do  so.  Thereupon  Wells  Bros,  assigned 
the  bill  of  lading  to  Zohn,  and  he  assigned  the  same  to  G.  S.  Stearns,  cashier  of 
the  bank,  and  at  the  same  time  Zohn  executed  a  draft  of  $550  in  favor  of  said 
cashier  on  one  J.  H.  Wallace,  of  Chicago,  and  the  bill  of  lading,  and  draft  at- 
tached thereto,  were  delivered  to  the  cashier,  in  consideration  whereof  he  ad- 
vanced and  paid  for  said  bank  to  Wells  Bros,  the  sum  of  $550.  It  will  be 
observed  that  there  is  no  person  named  as  consigned  in  the  bill  of  lading. 
The  space  under  the  head  of  "Marks  and  Consignees"  is  left  blank.  The  de- 
fendant introduced  parol  evidence  by  which  it  was  shown  that  when  the  bill 
of  lading  was  issued,  the  name  of  the  consignee  was  intentionally  omitted, 
because  Zohn  had  not  then  determined  to  whom  he  would  ship  the  lumber. 
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He  did  not  intend  to  return  to  Van  Wert,  and  he  directed  the  station  agent  to 
ship  to  Stokes  &  Son,  of  Chicago,  unless  he  received  other  instructions  from  him 
hy  telegraph.  No  such  instructions  were  received,  and,  on  the  next  day, 
being  tlie  same  day  the  plaintiff  advanced  the  money  on  the  bill  of  lading,  the 
agent  of  the  railroad  company  shipped  the  lumber  consigned  to  Stokes  &  Son, 
to  whom  the  same  was  delivered,  and  it  was  immediately  shipped  to  Canada. 
The  plaintiff  forwarded  the  bill  of  lading  and  draft  to  Chicago,  and  demanded 
the  lumber  of  the  C,  B.  &  Q.  B.  Co.,  the  railroad  connecting  with  defendant, 
and  delivery  was  refused  because  a  delivery  had  already  been  made  to  Stokes 
&  Son.  Wells  Bros,  knew  of  the  arrangement  between  the  station  agent  and 
Zohn,  that  the  lumber  was  to  be  consigned  to  Stokes  &  Son  unless  Zohn  should 
name  another  consignee;  but  this  arrangement  was  wholly  unknown  to  the 
])laintiff  until  it  was  too  late  to  prevent  the  delivery  of  the  lumber  to  Stokes 
&Son. 

The  plaintiff  objected  to  the  parol  evidence  upon  the  ground  that  it  contra- 
dicted the  written  contract  as  evidenced  by  the  bill  of  lading.  The  objection 
was  overruled,  and  the  evidence  received,  and  the  court  instructed  the  jury 
as  follows:  "(4)  You  are  instructed  that  the  bill  of  lading,  as  shown  upon 
its  face,  does  not  name  a  consignee,  and  does  not  express  the  full  agreement 
between  the  parties;  and  you  are  instructed  that  if  Zohn  and  Wells  Bros,  con- 
sented at  the  time  that  the  way-bills  should  be  made  to  Stokes  &  Son,  unless 
the  agent  should  be  advised  to  the  contrary,  then  it  was  proper  for  the  said 
ag'^nt  to  ship  said  lumber  to  Stokes  &  Son,  and  your  verdict  should  be  for  the 
defendant.  But  if  there  was  no  such  agreement  then  the  bill  of  lading  is  a 
contract  bi^tween  the  paiiiies  thereto,  whereby  said  defendant  agreed  to  tnins- 
fer  said  lumber  to  Chicago  to  Wells  Bros,  or  their  assigrnee.  The  burden  of 
proof  is  upon  the  defendant  to  establish  said  agreement.  (5)  If  you  find  that 
Wells  Bros,  and  Zohn  went  to  the  bank  of  plaintiff,  in  order  to  get  money  so 
that  Wells  Bros.'  claim  could  be  satisfied,  and  you  further  find  that  Wells 
Bros,  assigned  their  interest  to  said  Henry  Zohn,  tliat  then  Zohn  drew  a 
draft  on  Chicago  upon  said  Wallace,  which  said  draft  was  cjished  by  the  plain- 
tiff, and  Zohn  then  assigned  and  delivered  the  bill  of  lading  to  the  plaintiff, 
then  you  are  instructed  that  it  was  the  duty  of  plaintiffs,  in  order  to  protect 
their  rights,  to  have  notified  the  defendant  that  they  were  the  owners  of  sjiid 
bill  of  la<ling;  and  if  you  find  that  the  defendant  shipped  said  lumber  to 
Stokes  &  Son,  and  said  consignment  was  with  the  consent  of  Zohn,  and  he 
was  satisfied  with  such  assignment,  and  you  further  find  that  the  defendant 
did  not  know  that  said  bill  of  lading  had  been  assigned  to  plaintiff,  and  had 
no  knowledge  of  plaintiff's  rights,  then  the  plaintiff  cannot  recover  in  this 
action,  and  your  veidict  should  be  for  the  defendant." 

These  instructions  are  complained  of  by  counsel  for  appellant,  and,  in  con- 
nection with  the  admission  of  the  parol  evidence,  they  present  the  questions 
which,  in  our  opinion,  are  decisive  of  the  rights  of  the  parties.  A  bill  of 
lading  is  both  a  receipt  and  a  contract,  and  in  its  character  as  a  contract  it  is 
no  more  open  to  explanation  or  alteration  by  parol  than  otiier  written  con- 
tracts. This  proposition  seems  to  be  conceded  by  counsel  for  appellee;  and 
the  court  below,  in  the  fourth  instruction  cited  above,  appears  to  have  Ijeen 
of  opinion  that,  as  the  contract  did  not  name  any  one  as  consignee,  it  shows 
upon  its  face  that  it  does  not  express  the  full  agreement  between  the  parties, 
and  the  parol  evidence  was  doubtless  admitted  upon  the  ground  that  the  con- 
tract was  partly  in  writing  and  partly  in  parol.  It  is,  however,  conceded  in 
th(3  same  instruction  that  if  it  was  not  agreed  by  parol  that  Zohn  should  desig- 
nate the  consignee,  then  the  bill  of  lading  is  a  contract  whereby  the  defend- 
ant agreed  to  transfer  the  lumber  to  Chicago  to  Wells  Bros,  or  their  assignees. 
We  tliink  the  proposition  that  the  bill  of  lading  shows  on  its  face  thiit  it  is  an 
obligation  to  convey  the  property  to  Chicago  and  deliver  to  Wells  Bros,  or  their 
assignees  is  correct,  and  that  it  is  a  complete  and  valid  contract  not  susceptible 
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of  explanation  by  parol,  notwithstanding  the  space  left  in  the  instrument  for 
the  name  of  a  consignee  does  not  contain  the  name  of  any  person.  It  was  an 
obligation  to  deliver  the  goods  at  Chicago  to  the  ''consignee  or  owner. "  Wells 
&  Co.,  according  to  the  contract,  were  consignora,  consignees,  and  owners, 
in  Chandler  v.  Spragtie,  5  Mete.  306,  it  is  said:  "Ordinarily  the  name  of  a 
consignee  is  inserted,  and  then  such  consignee  or  his  indoraee  may  receive  the 
goods  and  acquire  a  special  property  in  them.  Sometimes  the  shipper  or  con- 
signor is  himself  named  as  consignee,  and  then  the  engagement  of  the  ship- 
owner or  master  is  to  deliver  them  to  him  or  his  assigns.  Sometimes  no  per-  • 
eon  is  named;  the  name  of  the  consignee  being  left  blanlf,  which  is  under- 
stood  to  import  an  engagement  on  the  part  of  the  master  to  deliver  the  goods 
to  the  person  to  whom  the  shipper  shall  order  the  delivery,  or  to  the  assignee 
of  such  person;"  citing  Abb.  JShipp.  (4th  Amer.  Ed.)  215.  See,  also,  City 
Bank  v.  Railroad  Co.,  44  N.  Y.  136;  Low  v.  De  Wolf,  8  Pick.  101 ;  Qlidden  v. 
Ltieas,  7  Cal.  26.  In  Hutchinson  On  Carriers,  §  134,  it  is  said:  "When  there 
has  been  no  agreement  to  ship  the  goods  which  will  make  the  delivery  of  them 
to  the  carrier  a  delivery  to  the  consignee,  and  vest  the  property  in  him,  the 
shipper  may,  even  after  the  delivery  to  the  carrier,  and  after  the  bill  of  lading 
has  been  signed  and  delivered,  alter  their  destination,  and  direct  their  deliv- 
ery to  another  consignee  unless  the  bill  of  lading  has  been  forwarded  to  the 
consignee  first  named,  or  to  some  one  for  his  use,  [citing  Blanchard  v.  Page, 
8  Gray,  285;  Mitchel  v.  Ede,  11  Adol.  &  E.  888;  and  other  cases.]  But  after 
the  carrier  or  his  agent  has  given  one  bill  of  lading  or  receipt  for  the  goods,  he 
cannot  give  another  unless  the  first  and  all  duplicates  of  the  same  have  been 
returned  to  him." 

The  reason  of  this  rule  is  obvious.  An  assignment  of  a  bill  of  lading  op- 
erates as  a  transfer  of  the  title  to  the  property  therein  described.  As  is  said 
in  Jfeyerstein  v.  Barber,  L.  B.  2  C.  P.  45:  "While  the  goods  are  afloat  it  is 
common  knowledge,  and  I  would  not  think  of  citing  authorities  to  prove  it, 
that  the  bill  of  lading  represents  them;  and  this  indorsement  and  delivery  of 
the  bill  of  lading,  while  the  ship  is  at  sea,  operates  exactly  the  same  as  the 
delivery  of  the  goods  themselves  to  the  assignee  after  the  ship's  arrival  would 
do."  Now,  it  is  perfectly  manifest  that  if  a  carrier  may  issue  a  second  bill 
of  lading  without  requiring  the  return  of  the  first,  no  reliance  can  be  placed 
upon  any  such  an  instrument  by  those  dealing  with  the  consignor  with  ref- 
erence to  the  property.  And  the  same  consequences  would  ensue,  if  he  should 
be  permitted,  without  the  surrender  of  a  bill  of  lading,  to  ship  the  property 
to  any  one  other  than  that  named  in  the  instrument.  In  view  of  the  well- 
known  fact  that  the  live-stock,  grain,  and  other  products  of  this  country  are 
paid  for  upon  advancem^ts  made  upon  bills  of  lading  just  as  was  done  in 
this  case,  the  interests  of  commerce  seem  to  require  that  the  rule  that  no  al- 
teration shall  be  made  in  contracts  of  this  character  without  the  production  of 
the  original  should  be  strictly  enfoi*ced.  The  defendant  appears  to  have  had 
due  regard  to  this  rule  when  preparing  its  blank  bills  of  lading.  The  last 
provision  therein  contained,  to-wit,  "This  bill  of  lading  to  be  surrendered 
before  property  is  delivered,"  was  printed  across  the  face  of  the  instrument. 
It  is  claimed  by  counsel  that  this  part  of  the  contract  was  no  part  of  the  mu- 
tual obligation,  but  that  it  was  a  provision  for  the  protection  of  the  defend- 
ant which  it  might  well  waive.  It  is  true,  it  could,  as  it  did  in  this  case,  de- 
liver the  property  without  the  surrender  of  the  bill  of  lading.  But  it  did  so 
at  its  peril.  This  bill  of  lading  was  issued  with  a  full  knowledge  that  it  was 
intended  to  procure  an  advancement  of  money  upon  it;  but  whether  the 
agent  had  such  knowledge  or  not,  third  persons  dealing  with  Wells  &  Co. 
were  justified  in  believing  that  their  assignee  would  receive  the  property  upon 
the  surrender  of  the  instrument. 

It  is  claimed,  however,  and  the  court  below  seems  to  have  been  of  the  opin- 
ion, that  because  a  bill  of  lading  is  not  negotiable  the  defendant  had  the  right 
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to  ship  the  property  to  Stokes  &  Co.  by  the  direction  of  Zohn,  and  is  not  liable 
to  the  plaintiff  because  it  had  no  notice  that  tlie  bill  of  lading  had  been  assigned 
to  plaintiff.  It  is  true  that  a  bill  of  lading  is  not  negotiable.  It  is,  however, 
assignable,  and  the  assignor  may  maintain  an  action  thereon  in  his  own 
name.  It  possesses  attributes  not  common  to  the  ordinary  non-negotiable 
instruments  enumerated  in  section  2084  of  the  Code.  The  instruments  there 
enumei-ated  are  obligations  for  the  payment  of  money  or  promises  to  discharge 
obligations  or  debts  by  the  delivery  of  property.  Such  obligations  may  be 
assigned,  but  they  are  "subject  to  any  defense  or  counter-claim  which  the 
maker  or  debtor  had  against  any  assignor  thereof  before  notice  of  his  assign- 
ments," 

It  is  claimed  that  the  defendant,  under  this  statute,  may  avail  itself  of  any 
defense  it  could  have  interposed  against  Zohn,  because  he  was  the  assignor 
of  the  plaintiff.  A  bill  of  lading  is  a  different  character  of  instrument.  It 
stands  for  and  represents  the  property,  and  an  assignment  of  it  pjisses  the 
title  to  the  property.  When  issued,  it  can  only  be  altered  or  changed,  as  we 
have  seen,  by  a  surrender  of  the  original,  and  the  contract  is  that  the  bill  of 
lading  must  be  surrendered  before  the  property  is  delivered. 

This  is  a  plain  contract,  which  persons  dealing  with  the  consignor  are 
justified  in  believing  will  be  performed.  They  have  also  the  undoubted  right 
to  rely  upon  the  rule  that  no  change  can  be  made  in  the  contniet  which  is 
issued  and  sent  out  into  the  commercial  world,  as  every  business  man  knows, 
for  the  very  purpose  of  using  it  as  the  means  by  which  to  procure  money  to 
move  the  produce  of  the  countiy  to  market.  If  bankers  cannot  rely  upon 
bills  of  lading  as  being  what  they  plainly  import,  and  in  order  to  protect 
themselves  against  private  oral  agreements  between  the  carrier  and  thi 
shipper,  varying  and  contradicting  the  bill  of  lading,  must  give  notice  to  the 
carrier  of  rights  acquired  in  the  property  as  assignees,  it  would  very  seriously 
embarrass  the  business  interests  of  the  country,  and  would  produce  a  state  of 
affairs  that  we  think  is  neither  warranted  by  sound  legal  principles  nor  by 
any  consideration  of  public  policy. 

We  think  that  the  parol  evidence  should  not  have  been  admitted,  and  that 
the  instructions  above  set  out  are  erroneous.    Reversed. 


BowLiN  V,  Lyon  and  another. 

Filed  December  11,  1885. 

Civil  Rights— Place  of  Public  Amubement— Refusal  to  Admit  Colored  Pebsonb  to 
Skating  Rink — Damages. 

A  skating  rink  carried  on  by  the  owner  of  the  building  without  any  license  firom 
the  municipal  or  state  authorities  is  not  a  place  of  public  amusement,  nor  is  the 
business  carried  on  therein  of  such  a  public  character  that  a  refusal  to  admit  a  par- 
ticular person  thereto  would  be  a  denial  of  a  legal  right  for  which  he  could  recover 
damages  from  the  owner. 

Appeal  from  Linn  circuit  court. 

It  is  alleged  in  the  first  count  of  the  petition  that  defendants  were  the  pro- 
prietors of  a  place  of  public  amusement  in  the  city  of  Cedar  llapids,  known 
as  a  skating  rink,  and  that  plaintiff,  at  a  time  when  said  rink  was  open  to 
the  public,  applied  to  them  for  admission  thereto,  but  that  they  wrongfully, 
maliciously,  and  insolently,  and  without  any  cause,  except  that  he  is  a  col- 
ored man,  refused  to  admit  him  to  said  rink.  In  the  second  count  it  is  al- 
leged that,  on  another  occasion,  defendants,  by  a  printed  circular,  which  they 
caused  to  be  circulated  in  the  comm\inity,  advertised  and  announced  to  the 
public  that  said  rink  would,  on  an  evening  which  ^yas  named  in  the  circular, 
be  open  to  all  persons  on  the  payment  of  an  admission  fee,  and  that,  at  the 
time  named,  plaintiff  went  to  said  rink  and  offered  to  pay  the  fee  charged 
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other  members  of  the  public  for  admission,  and  requested  to  be  admitted 
thereto,  but  that  defendants  wrongfully,  maliciously,  and  insolently  refused 
to  receive  said  fee  from  him,  or  to  permit  him  to  enter  the  rink;  and  that 
their  only  reason  for  treating  him  in  this  manner  was  that  he  is  a  colored 
man.  Defendants  demun*ed  to  the  petition  on  the  ground  that  it  did  not  ap* 
pear  by  the  averments  thereof  that  plaintiff  had  any  legal  right  to  enter  said 
skating  rink  on  either  of  the  occasions  mentioned  in  the  petition.  The  de- 
murrer was  sustained,  and  plaintiff  appeals. 

W.  6^.  Thompson  and  Albert  <fe  Albert,  for  appellant,  Joseph  Bowlin.  I. 
N.  Whittam,  for  appellee,  Mi-s.  M.  C.  Lyon  and  another. 

Beed,  J.  The  demurrer  admits  that  plaintiff  was  excluded  from  the  place 
in  question  on  the  sole  ground  that  he  is  a  colored  man;  and  we  will  a««sunie, 
in  our  consideration  of  the  case,  that  Ihere  was  nothing  in  his  character  or 
conduct  which  rendered  him  offensive  or  afforded  any  ground  for  excluding 
him.  The  single  question  presented  by  the  record  is  whether  the  refusal  by 
defendants  on  the  occasions  mentioned  in  the  petition  to  permit  plaintiff  to 
enter  their  skating  rink  was  a  denial  to  him  of  a  privilege  which  he  had  the 
right,  under  the  law,  to  enjoy;  and,  in  the  outset,  we  deem  it  proper  to  say 
that  the  question  whether  plaintiff  had  the  right  to  demand  admission  to  the 
place  is  in  no  manner  affected  by  the  fact  that  he  is  a  colored  man.  His  legal 
right  in  the  premises  is  not  different  from  that  of  white  men  whose  character 
and  conduct  are  not  different  from  his  own.  And  if  a  white  man  of  unob- 
jectionable character  and  conduct  could  have  demanded  admission  as  a  legal 
right  on  the  occasions  in  question,  the  refusal  of  defendants  to  admit  him 
operated  as  a  denial  to  him  of  a  legal  right;  for  the  law  is  no  respecter  of 
persons,  and  it  guaranties  no  rights  or  privileges  to  one  class  of  citizens  which 
may  not  be  enjoyed  by  every  other  class  upon  the  same  terms,  and  under  like 
circumstances.  If,  then,  the  defendants  had  the  right  to  deny  plaintiff  ad- 
mission to  their  skating  rink,  this  right  must  be  based  upon  some  considera- 
tion upon  which  they  migtit  have  denied  any  other  man  of  like  character  ad- 
mission to  it. 

The  allegation  of  the  petition  is  that  defendants  kept  and  operated  the  rink 
as  a  place  of  public  amusement,  but  it  is  not  shown  by  any  averment  that  the 
business  of  operating  it  is  carried  on  under  a  license  or  privilege  granted  by 
the  state,  or  the  municipal  corporation  in  which  it  is  conducted,  or  that  it  is 
in  any  manner  regulated  or  governed  by  any  of  the  police  regulations  of  the 
city.  The  reasonable  inference  from  the  allegations  of  the  petition  is  that 
defendants  are  the  owners  of  a  building  in  which  they  permit  parties  to  en- 
gage in  the  exercise  of  roller  skating,  for  which  privilege  they  charge  a  con- 
sideration, and  where  exhibitions  are  sometimes  given  by  experts  in  the  art 
of  skating,  on  which  occasions  an  admission  fee  is  charged,  and  that  the 
general  public  was  invited  to  resort  to  the  place  for  amusement  and  recrea- 
tion. It  may  be  said,  as  a  general  rule,  that  the  law  does  not  undertake  to 
govern  or  regulate  the  citizen  in  the  conduct  of  ^jis  private  business.  In  all 
matters  of  mere  private  concern  he  is  left  free  to  deal  with  whom  he  pleases, 
and  to  make  such  bargain5«  as  he  is  able  to  make  with  those  with  whom  he 
does  deal.  There  are,  however,  classes  of  business  in  the  conduct  and  man- 
agement of  which,  notwithstanding  they  may  be  conducted  by  private  par- 
ties for  their  own  emolument,  the  general  public  has  such  interest  as  that 
they  are  properly  the  subject  of  regulation  by  law,  and  those  engaged  in  them 
are  subject  to  restrictions  and  limitations  which  do  not  apply  to  persons  en- 
gaged in  other  kinds  of  business.  Innkeepers  and  carriers  of  pcissen^ers  are 
of  this  class.  All  members  of  the  general  public  are  entitled  to  demand  ac- 
commodations from  them,  and  they  are  bound  to  afford  such  accommodations 
if  they  are  able  to  do  so.  If  the  innkeeper  has  room  in  his  house  he  is  bound 
to  receive  and  entertain  any  traveler  or  wayfaring  person  who  applies  for 
accommodation,  and  is  able  and  willing  to  pay  a  reasonable  consideration 
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therefor,  and  whose  character  and  conduct  are  unobjectionable;  and  the  car- 
rier  is  also  bound  to  receive  all  members  of  the  public  who  apply  for  accom- 
modation, and  whom  he  is  able  to  accommodate.     Story,  Bailm.  §§  475,  476. 

While  tliey  have  the  right,  doubtless,  to  make  reasonable  and  proper  rules 
for  the  conduct  of  the  business  in  which  they  are  engaged,  they  are  not  per- 
mitted to  discriminate  in  favor  of  or  against  any  class.  Nor  are  they  at  liberty 
to  refuse  accommodations  to  any  whom  they  are  able  to  accommodate.  Rex 
v.  locus,  7  Car.  &  P.  213;  Rallrocul  Co,  v.  Williajm,  55  111.  185;  Coger  v. 
NorthioeHt  Union  P,  Co.^  37  Iowa,  145.  The  ground  upon  which  these  re- 
strictions are  imposed  is  that  persons  engaged  in  these  vocations  are  in  some 
sense  servants  of  the  public,  and  in  conducting  their  business  they  exercise 
a  privilep:e  conferred  upon  them  by  the  public,  and  they  have  secured  to 
them  by  the  law  certain  privileges  and  rights  which  are  not  enjoyed  by  the 
members  of  the  public  generally. 

It  may  be  that  the  manager  of  a  place  of  public  amusement,  who  carries  on 
his  business  under  a  license  granted  him  by  the  state,  or  a  municipal  corpora- 
tion organized  under  the  laws  of  the  state,  would  be  subject  to  the  same  re- 
strictions. We  incline  to  think  that  he  would;  for,  as  he  carries  on  the  bus- 
iness under  an  authority  conferred  by  the  public,  the  presumption  is  that 
the  intention  was  that  whatever  of  advantage  or  benefit  should  result  to 
the  public  under  it  should  be  enjoyed  by  all  its  members  alike.  The  power 
whi(  h  granted  the  license  represented  each  member  of  the  public  in  making 
the  grant,  and  each  member,  with  reference  to  these  privileges  which  accrue 
to  the  public  under  it,  must  be  on  an  equality  w^ith  every  other  member. 
It  seems  to  us,  however,  that  the  business  conducted  by  the  defendants  was 
not  of  tliis  chanicter.  The  public  has  assumed  no  control  of  it,  and  it  does 
not  appear  that  it  is  a  business  in  which  the  public  have  a  concern.  Any  cit- 
izen of  the  state  has  the  right  to  establish  himself  in  it  at  his  own  election, 
and  no  license  or  authority  from  the  public  is  required  therefor.  It  seems  to 
us  that  it  IS  essentially  a  private  business,  and  that  it  will  remain  so  until 
the  })ublic  assumes  some  control  of  it.  Defendants  were  using  their  own 
property  in  conducting  the  business,  and  were  carrying  it  on  according  to 
their  own  notions.  When  members  of  the  public  enter^  the  building,  they 
did  so  by  permission  of  defendants,  or  under  a  contract  with  them.  When 
they  invited  the  members  of  the  public  to  go  to  the  place,  they  offered  simply  te 
extend  to  tiiem  permission  to  enter  or  to  contract  with  them  for  that  permis- 
sion. We  see  no  reason  why  they  might  not  have  limited  their  invitation  to 
certain  individuals  or  classes.  As  the  place  belonged  to  them,  and  was  under 
their  exclusive  control,  and  the  business  was  a  private  business,  it  cannot  be 
said,  we  think,  that  any  person  had  the  right  to  demand  admission  to  it.  They 
had  the  right,  at  any  time,  to  withdraw  the  invitation,  either  as  to  the  gen- 
eral public,  or  as  to  particular  individuals. 

Th^  2ict  complained  of  by  plaintiff  was  the  withdrawal  by  defendants  as  to 
him  of  the  offers  which  they  had  made  to  admit  him,  or  to  contract  with  him, 
for  admission.  They  had  the  right  to  do  this  as  to  him,  or  any  other  mem- 
bers of  the  public.  This  right,  as  we  have  seen,  is  not  based  upon  the  fact 
that  he  belongs  to  a  particular  race,  but  arises  from  the  consideration  that 
neither  he,  nor  any  other  person,  could  demand,  as  a  right  under  the  law, 
that  the  privilege  of  entering  the  place  be  accorded  to  them.  The  legal  rights 
of  the  parties  would  not  have  been  different  from  what  they  are  if  defendant 
had  excluded  plaintiff  on  account  of  the  cut  of  his  coat  or  the  color  of  his 
hair,  instead  of  the  color  of  his  skin;  or  if  they  had  excluded  him  without  as- 
signing any  reason  for  their  action  in  the  premises.    Affirmed. 
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LuoAs  Go.  t).  CmcAOO*  B.  &  Q.  Rt.  Co. 

Chicago,  B.  &  Q.  By.  Co.  «•  Union  Co. 

Filed  December  11,  1885. 

Counties— PooB  Tax— Code,  i  1381,  as  Amended  by  Act  of  1876,  Ch.  149. 

The  board  of  supervisors  of  a  county  having  a  population  of  less  than  83,000  in- 
habitants has  power  to  levy  a  tax  nut  exceeding  one  mill  on  the  dollar,  for  the  sup- 
port of  the  poor  therein,  when  the  ordinary  revenue  of  the  county  is  insufficient. 

These  causes  present  the  same  questions,  and  have  been  submitted  together, 
and  will  be  disposed  of  in  a  single  opinion.  The  first  case  is  an  appeal  from 
Lucas  district  court.  The  other,  from  Union  district  court.  The  facts  are 
stated  in  the  opinion. 

T.  M.  Stuart,  for  appellant,  Chicago,  B.  &  Q.  By.  Co.  Mitchell  cfr  Pennick, 
for  appellee,  Lucas  Co.    McDill  cfe  Sullivan,  for  appellee,  Union  Co. 

B£ED,  J.  The  ciiuses  involve  the  legality  of  certain  taxes  levied  by  the 
board  of  supervisors  of  the  respective  counties  for  the  support  of  the  poor. 
At  the  time  of  making  the  annual  tax  levy  for  the  year  1884  said  boards  of 
supervisors  each  made  an  order  reciting  that  the  ordinary  revenue  of  the 
county  had  proven  insufficient  for  the  support  of  the  poor,  and  levying  a  tax 
of  one  mill  on  the  dollar  on  all  the  taxable  property  in  the  county  for  that 
purpose.  The  counties  each  have  a  population  of  less  than  33,000  inhabitants. 
It  is  admitted  that  the  ordinary  revenue  of  the  counties  w^is  insufficient  for 
the  support  of  the  poor  witliin  them,  and  the  single  question  presented  by  tlie 
cases  is  whether  tlie  boards  of  supervisors  had  power,  under  the  statute,  to 
levy  the  taxes  in  question.  Prior  to  1876  the  powers  of  the  board  of  super- 
visors with  reference  to  the  levying  of  taxes  for  the  support  of  the  poor  were 
defined  by  section  1381  of  the  Code.  The  provision  is  as  follows,  viz. :  "The 
expenses  of  supporting  the  pooi^house  shall  be  paid  out  of  the  county  treasury 
in  the  same  manner  witli  other  disbui*sements  for  county  purposes;  and,  in 
case  the  ordinary  revenue  of  the  county  prove  insufficient  for  the  support  of 
the  poor,  the  board  may  levy  a  poor  tax  not  exceeding  one  mill  on  the  dollar, 
to  be  entered  on  the  county  list,  and  be  collected  as  ordinary  county  taxes.'' 

The  legislature  in  1876  passed  an  act  to  amend  this  section.  The  act  is 
chapter  149  of  the  Acts  of  the  Sixteenth  General  Assembly,  and  it  is  as  fol- 
lows: "Section  1.  Tliat  section  1381,  tit.  11,  c,  1,  Code,  be  amended  by  strik- 
ing  out  the  words  *one  mill '  in  the  fifth  line  of  the  said  section  and  insert- 
ing therein  in  lieu  thereof  the  words  « one  and  a  half  mills,'  so  that  the  sec- 
tion will  read  as  follows:  Sec.  1381.  The  expenses  of  the  poor-house  shall  be 
paid  out  of  the  county  treasury  in  the  same  manner  with  other  disbursements 
for  county  purposes;  and,  in  case  the  ordinary  revenue  of  the  county  prove 
insufficient  for  the  support  of  the  poor,  the  board  may  levy  a  poor  tax  not 
exceeding  one  and  a  half  mills  on  the  dollar,  to  be  entered  and  collected  as 
the  ordinary  county  tax:  provided,  that  the  provisions  of  this  act  shall  not 
apply  to  counties  in  which  the  population  is  less  than  thirty-three  thousand 
(33,000)  inhabitants." 

The  question  to  be  determined  is  as  to  the  effect  of  the  enactment.  It  is 
contended  by  appellant  that  its  effect  is  to  strike  out  absolutely  from  the  sec- 
tion the  words  "one  mill"  and  insert  in  lieu  thereof  the  words  "one  and  a 
half  mills,"  and  that  the  proviso  is  made  part  of  the  section  as  amended,  and 
has  the  effect  to  limit  its  operation  to  counties  having  a  population  of  33,000 
inhabitants,  or  more;  and  hence  that  in  counties  having  less  than  that  num- 
ber of  inhabitants  the  board  of  supervisors  has  no  power  to  levy  a  special  tax 
in  any  amount  for  the  support  of  the  poor.  In  our  opinion,  however,  this 
position  cannot  be  maintained.  The  proviso  was  intended  by  the  legislature, 
we  think,  as  a  limitation  of  the  amendatory  act,  and  it  does  not  constitute 
any  part  of  section  1381  as  amended.  This  view  is  sustained  by  a  number  of 
v.25N.w.,no.8— 49 
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considerations.  In  the  first  place,  the  act  is  simply  amendatoiy  of  section 
1381.  It  does  not  repeal  and  re-enact  that  section,  but  strikes  out  certain 
words  from  it,  and  inserts  others  in  lieu  of  them.  The  other  provisions  of 
the  section  are  in  no  manner  affected  by  the  act,  but  remain  in  force  just  as 
they  were  before  it  was  enacted.  It  was  passed  simply  for  the  purpose  of 
modifying  the  section.  The  language  of  the  proviso  is  "that  the  provisions 
of  this  act  shall  not  apply,"  etc.  What  act  is  referred  to?  Clearly  not  the 
section  of  the  Code;  for  that,  as  we  have  seen,  is  not  repealed  and  re-enacted. 
But  the  words  "this  act"  designate  the  amendatory  act, — that  is,  the  act  in 
which  they  are  used.    There  is  no  other  subject  to  which  they  can  relate. 

In  the  next  place,  the  language  preceding  the  proviso  clearly  indicates  an 
intention  by  the  legislature  to  amend  the  section  in  the  single  respect  of  strik- 
ing out  the  words  "one  mill"  and  inserting  "one  and  a  half  mills."  The 
language  is  "  that  section  1381  *  *  *  be  amended  by  striking  out  the  words 
'one  mill,'  in  the  fifth  line,  *  *  *  and  inserting  therein  in  lieu  thereof 
the  words  <one  and  a  half  mills,'  so  that  the  section  will  read  as  follows;" — 
and  this  is  followed  by  the  amendment,  and  there  is  no  provision  expressly 
making  the  proviso  a  part  of  the  section.  We  think  it  clear,  then,  from  the 
language  made  use  of,  that  the  proviso  was  intended  as  a  limitation  of  the 
amendatory  act,  and  that  it  does  not  constitute  any  part  of  the  section  as 
amended.  If  the  construction  contended  for  by  appellant  were  correct,  it 
would  follow,  not  only  that  the  boards  of  supervisors  in  counties  having  less 
than  33,000  inhabitants  have  no  power  to  levy  a  special  tax  for  the  support  of 
the  poor,  and  that  they  have  no  power  to  pay  the  expense  of  supporting  the 
poor-house  out  of  the  genefal  fund  of  the  county,  for  section  1381  contains 
the  only  provision  authorizing  the  payment  of  such  expenses;  and  if  said  pro- 
viso is  part  of  that  section,  the  power  to  pay  such  expenses  is  limited  by  it  to 
counties  having  33,000  inhabitants  or  more.  Nobody  believes  that  such  a  re- 
sult was  intended  by  the  legislature  when  it  enacted  the  statute  in  question, 
and  there  is  nothing  in  the  language  of  the  act  which  re<^ires  us  to  put  a  con- 
struction upon  it  which  would  lead  to  that  result.  The  effect  of  the  amenda- 
tory statute  is  to  empower  counties  having  a  population  of  33,000  inhabitants 
or  more  to  levy  a  poor  tax  of  one  and  a  half  mills  on  the  dollar,  but  the  power 
conferred  upon  counties  having  a  less  number  of  inhabitants  by  the  section 
before  it  was  amended  to  levy  a  tax  of  one  mill  for  such  purpose  is  not  taken 
away.  This  is  the  view  taken  by  the  district  court.  The  judgments  will  be 
atUrmed. 


Shuveb  9.  Klinkenbsbg-. 
Filed  December  12,  1886. 

1.  FOBOIBLV  EnTBT  AHD  DeTAIKKB— NoTIOE  to  QunV-JUBISDICnON  OF  JUBTIOS  OP  THl 

Peace. 

In  an  action  of  forcible  entry  and  detainer  before  a  Justice  of  the  peace,  a  tenant 
cannot  object  that  the  three-days'  notice  required  by  the  statute  was  given  as  a  thirty- 
days'  notice,  as  the  service  of  such  a  notice  is  a  mere  irregularity,  and  does  not  af- 
fect the  jurisdiction  of  the  justice. 

2.  Same — Original  Notice— Time  of  Sbbvioe. 

In  such  an  action,  that  the  orlgnal  notice  was  served  on  the  defendant  nine  days 
before  the  time  fixed  for  appearance  is  not  a  fatal  defect,  and  does  not  affect  the. 
jurisdiction  of  the  justice  or  the  peaoe. 

Appeal  from  Butler  circuit  court. 

The  plaintiff  commenced  an  action  of  forcible  entry  and  detainer  against 
the  defendant  before  a  justice  of  the  peace.  The  defendant  did  not  appear 
at  the  time  fixed  in  the  original  notice.  A  default  was  entered,  and,  after 
hearing  the  proofs,  a  judgment  was  entered  for  the  plaintiff.  Two  days  aft- 
erwards the  defendant  filed  a  motion  "to  vacate  the  judgment  and  dismiss  the 
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complaint."  The  motion  was  overruled  on  the  same  day.  Thereupon  the 
defendant  sued  out  a  writ  of  error,  and  upon  return  of  the  writ  the  circuit 
court  reversed  the  ruling  of  the  justice,  and  remanded  the  cause,  with  in- 
structions to  the  justice  to  sustain  the  motion.    The  plaintiff  appeals. 

/.  H.  Scales,  for  appellant,  Elsie  Shuver.  0,  B,  Courtright^  for  appellee, 
Mary  Klinkenberg. 

BOTHROCK,  J.  The  petition  filed  before  the  justice  of  the  peace  avers  in 
substance  that  plaintiff  leased  a  town  lot  to  the  defendant  for  the  term  of  one 
year,  and  that  defendant,  at  the  end  of  the  year,  refused  to  quit  the  premises. 
The  lease  expired  on  the  twenty-ninth  of  March,  1884.  That  on  the  fourth 
day  of  April,  1884,  the  plaintiff  served  a  written  notice  on  the  defendant  io 
quit  the  possession  of  the  lot  by  the  fifth  day  of  May,  1884.  The  original 
notice  in  the  action  was  served  on  the  defendant  on  the  eighth  day  of  May, 
1884,  and  required  the  defendant  to  appear  before  the  justice  of  the  peace  on 
the  seventeenth  day  of  that  month.  The  motion  upon  which  the  justice  made 
the  ruling  demanded  that  the  judgment  be  vacated,  and  the  complaint  dis- 
missed, on  the  ground  that  the  court  had  no  jurisdiction  of  the  subject-mat- 
ter, as  the  records  show  that  three  days'  notice  to  quit  was  not  served  on  the 
defendant,  and  for  the  further  reason  that  the  court  had  no  jurisdiction  of  the 
defendant,  or  of  the  subject-matter,  as  shown  by  the  original  notice,  and  the 
return  thereon,  as  returned  by  the  officer  serving  the  same. 

Two  questions  appear  to  be  raised  by  this  motion.  The  first  is  that  a  three- 
days'  notice  to  quit  was  necessary  to  be  given  to  the  defendant  in  order  to  give 
the  justice  jurisdiction  of  the  cause.  It  is  true  that,  under  section  3614  of 
the  Code,  before  a  suit  of  this  kind  can  be  brought,  three  days'  notice  to  quit 
must  be  given  to  the  defendant  in  writing.  It  appears  that  a  notice  was  given, 
but  that  it  was  some  30  days  before  the  suit  was  brought.  We  think  that  the 
defendant  cannot  complain  because  she  was  allowed  more  than  three  days 
after  service  of  the  notice  in  which  to  surrender  the  possession.  The  defend- 
ant was  not  entitled  to  the  30-days'  notice  provided  by  section  2015  of  the 
Code,  because  the  tenancy  ceased  at  the  time  agreed  upon,  which  was  one 
year.  Grosvenar  v.  Henry,  27  Iowa,  269.  Even  if  the  defendant  may,  under 
the  statute,  demand  that  the  notice  shall  be  exactly  three  days,  a  service  of  a 
notice  for  a  longer  time  would  not  affect  the  jurisdiction  of  the  justice.  It 
was  nothing  more  than  a  mere  irregularity. 

Next  the  motion  raises  a  question  to  the  effect  that  the  justice  had  no  juris- 
diction on  account  of  defect  in  the  original  notice.  We  are  not  advised  by 
the  record  what  the  alleged  defect  is.  We  cannot  determine  from  the  record 
whether  any  defect  was  brought  to  the  attention  of  the  justice  of  the  peace, 
or  the  circuit  court.  We  have  examined  the  statute  to  ascertain,  if  possible, 
what  the  defendant  complains  of  in  regard  to  the  original  notice.  It  appears 
from  section  3617  of  the  Code  that  the  time  for  appearance  and  pleading  in 
this  proceeding  must  not  be  less  than  two  nor  more  than  six  days  from  the 
time  the  notice  is  served  on  the  defendant.  It  appears  that  the  service  was 
made  in  this  case  nine  days  before  the  time  fixed  for  an  appearance.  If  this 
defect  is  the  one  complained  of,  it  cannot  avail  the  defendant.  It  was  not 
the  case  of  a  want  of  notice.  The  notice  was  merely  defective,  and  did  not 
affect  the  jurisdiction  of  the  justice.  Shea  v.  Quintinf  30  Iowa,  58;  Dough- 
erty V.  MoManus,  36  Iowa,  657.  The  first  of  the  above  cited  cases  is  in  prin- 
ciple precisely  in  point  on  this  question. 

It  will  be  observed  that  the  defendant  did  not,  in  her  motion,  ask  that  the 
default  beset  aside  because  of  the  irregularities  of  which  she  complained,  and 
that  she  should  be  permitted  to  defend  the  action.  The  demand  was  that,  a3 
the  justice  had  no  jurisdiction,  the  judgment  must  be  vacated  and  suit  dis- 
missed. We  think  the  justice  was  correct  in  his  ruling,  and  that  the  circuit 
court  erred  in  remanding  the  cause,  with  directions  to  the  justice  to  sustain 
the  motion.    Reversed. 
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Walxagb  f>.  Ghioaoo,  St.  P.,  M.  ft  0.  B.  Co. 

Filed  December  12,  1885. 

SnTLSMvirT  OF  Gi«AiM— Relbasb— Failubb  to  Read— Estoppbl. 

A  party  who,  having  the  capacity  and  opportunity  to  read  a  release  of  claims  for 
damages  for  personal  injuries,  signed  bjr  him,  and  not  being  prevented  by  fraud 
practiced  on  iiim  from  so  reading  it,  failed  to  do  so,  and  relied  upon  what  the 
other  party  said  about  it,  is  estopped  by  his  own  negligence  from  claiming  that 
tiie  release  is  not  legal  and  binding  upon  him  according  to  its  terms. 

Appeal  from  Woodbury  district  court. 

Tlie  plaintiff,  who  was  a  train  conductor  on  defendant's  railroad,  claims 
damages  tor  a  personal  injury  which  he  alleges  he  received  by  reason  of  the 
negligence  of  the  defendant  in  failing  to  surface  up  and  fill  in  earth  be- 
tween the  ties  upon  which  the  iron  rails  of  the  track  were  laid.  There  was 
a  trial  by  jury.  Verdict  and  Judgment  for  the  plaintiff.  Defendant  ap- 
peals. 

/.  If.  dt  0,  M.  Stoan,  for  appellant,  Chicago,  St.  P.,  M.  &  O.  B.  Co.  fif.  I. 
Quinny  and  Isaac  Pendleton,  for  appellee,  A.  Wallace. 

RoTiiROCK,  J.  The  plaintiff  was  the  conductor  of  a  transfer  train  engaged 
in  moving  cars  across  the  Missouri  river  between  Sioux  City,  Iowa,  and  ('ov- 
ington,  Nebraska,  by  means  of  boats,  and  in  making  up  trains  and  switch- 
ing cars  upon  transfer  tracks  and  side  tracks.  These  transfer  tracks  were 
not  permanent  structures.  By  reason  of  the  changing  of  the  channel  and 
banks  ot  the  river  the  landing  of  the  boats  and  the  transfer  tracks  were  re- 
quired to  be  frequently  moved.  The  tracks  were  laid  down  in  a  temporary 
manner,  and  the  spaces  between  the  ties  were  not  filled  up,  and  the  ties  were 
not  placed  at  uniform  distances  from  each  other.  Tlie  plaintiff  claims  that 
in  attempting  to  make  a  coupling  on  one  of  these  tracks  at  Covington,  and 
while  the  cars  to  be  coupled  were  in  motion,  his  foot  caught  between  two- 
ties,  and  in  attempting  to  extricate  it  he  involuntarily  threw  up  his  hand  in 
such  a  position  that  it  came  between  the  draw-heads  of  said  cars,  and  he  was 
severely  injured.  He  was  in  full  command  of  the  train,  and  the  cars  were 
moving  by  his  direction,  and  he  makes  no  complaint  of  any  negligence  of  the 
engineer  or  other  train-men ;  and  he  admits  that  he  was  aware  of  the  condi- 
tion  of  the  track.  But  he  alleges  that  the  defendant  was  negligent  in  the 
construction  of  the  track,  and  that  he  made  complaint  of  the  track  to  the 
proper  officers  of  the  company,  and  that  they  promised  to  repair  and  properly 
construct  it,  and  that  the  injury  was  received  by  reason  of  the  negligence  of 
the  defendant  to  keep  its  promise  to  make  the  proper  repairs.  The  injury 
was  such  that  it  became  necessary  to  amputate  the  third  and  fourth  fingers  of 
the  left  hand.  Soon  after  the  injury  the  plaintiff  resumed  work  for  the  com- 
pany, and  continued  In  said  employment  for  several  months. 

It  is  urged  by  counsel  for  appellant  that  the  evidence  does  not  show  that 
the  plaintiff  made  any  complaint  of  the  condition  of  the  track  in  question  to 
any  officer  of  the  defendant  who  had  any  authority  over  repairs  upon  theroad^ 
and  that  the  evidence  shows,  without  conflict,  that  the  injury  was  properly^ 
attributable  to  the  plaintiff's  own  carelessness  and  negligence.  We  do  noi 
deem  it  necessary  to  determine  these  questions,  because,  in  our  opinion,  the 
judgment  must  be  reversed  upon  another  ground,  which  we  will  now  pro- 
ceed to  consider. 

2.  The  defendant,  as  a  full  defense  to  the  action,  pleaded  that  in  February, 
1883,  several  months  after  the  injury  was  received,  the  plaintiff  and  the  de- 
fendant made  a  full  and  fair  settlement  of  all  claims  for  damages  by  reason 
of  said  injury,  and  the  defendant,  in  pursuance  of  said  settlement,  paid  the 
sum  agreed  upon,  to  the  full  satisfaction  of  the  plaintiff.  Said  settlement  and 
the  release  were  in  writing,  signed  by  the  plaintiff.  These  instruments  were 
introduced  in  evidence.    It  is  unnecessary  to  set  them  out  here.    It  is  suffi- 
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oient  to  say  that  they  are  a  full  acquittance  and  discharge  of  the  defendant 
for  all  damages  for  the  injury  complained  of.  The  injury  is  so  fully  dascribed 
therein  that  no  one  could  read  the  writings  without  knowing  that  they  were 
a  settlement  of  all  claims  for  damages  on  account  of  the  cause  of  action  upon 
which  the  suit  was  brought.  The  defendant  showed,  by  the  testimony  of  its 
station  agent  at  Covington,  that  he  read  the  release  to  the  plaintiff,  and  that 
he  affixed  his  signature  thereto  with  full  knowledge  of  its  contents,  and  that 
the  witness  had  several  conversations  with  the  plaintiff  before  the  settlement 
was  made,  and  that  the  amount  was  agreed  upon  and  fully  understood  by 
plaintiff. 

The  plaintiff  claimed  that  the  release  was  obtained  from  him  by  fraud,  and 
was  not  binding  upon  him  for  that  reason.  To  establish  the  charge  of  fraud 
he  testified,  in  substance,  that  whetn  he  signed  the  writings  they  were  not 
read  over  to  him,  but  that  the  agent  who  procured  his  signature  thereto  stated 
to  him  that  they  were  vouchers  for  his  back  pay,  and  that  he  had  no  knowledge 
of  the  contents  of  the  writings  which  he  signed.  The  plaintiff  was  a  man  of 
sufficient  intelligence  to  be  a  railroad  conductor.  He  had  been  deputy  sheriff 
of  Woodbury  county,  and  could  read  writing  and  make  out  papers  and  trans- 
act any  kind  of  ordinary  business.  He  stated  in  his  testimony  that  there  was 
nothing  to  hinder  him  from  reading  the  papers  before  signing  them,  and  noth- 
ing was  done  to  keep  him  from  reading  them.  An  examination  of  all  the 
facts  and  circumstances  disclosed  in  the  evidence  leads  the  unprejudiced  mind 
to  the  conclusion  that  the  plaintiff  was  fully  aware  of  the  contents  of  the  writ- 
ings when  he  signed  them.  But  that  was  a  question  for  the  jury.  The  ques- 
tion for  us  to  determine  is,  did  the  plaintiff  show  that  his  signature  was  pro- 
cured by  fraud,  conceding  his  own  testimony  to  be  true?  Or,  rather,  did  he 
show  such  a  state  of  facts  as  that  a  jury  might  properly  find  that  the  con- 
tract which  he  signed  was  procured  by  fraud?  We  think  it  is  very  clear  that 
his  testimony  did  not  authorize  the  finding  oi  the  jury.  He  was  laboring 
under  no  infirmity  which  prevented  him  from  reading  the  writings,  as  by  rea- 
son of  defective  sight  or  the  like.  He  does  not  claim  that  he  requested  the 
instruments  to  be  read  to  him,  and  that  the  contents  were  purposely  misrep- 
resented in  the  reading,  or  that  he  was  deceived  by  any  sleight  of  hand,  leger- 
demain, or  artifice.  On  the  contrary,  he  admits  that  he  could  have  read  the 
papers,  and  that  he  had  full  opportunity  to  do  so,  and  the  words  "release  of 
damages, ''  in  bold  faced  printed  letters,  were  at  the  head  of  the  release,  and 
could  have  been  seen  at  a  mere  glance. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows:  "(3)  That 
if  you  find  that  the  plaintiff  had  the  capacity  to  read  the  release  signed  by  him, 
and  had  an  opportunity  to  do  so,  and  no  fraud  was  practiced  upon  him  to 
prevent  him  from  reading  it,  but  that,  having  full  opportunity  to  read  it  be- 
fore signing,  and  chose  to  rely  upon  what  Mr.  Flint  said  about  it,  he  is  es- 
topped by  his  own  negligence  from  claiming  that  the  same  are  not  legal  and 
binding  upon  him,  according  to  its  terms."  This  request  to  charge  was 
refused.  It  should  have  been  given.  It  is  in  exact  accord  with  the  cases 
of  Bell  y.  Ryerson,  11  Iowa,  283;  McCormaek  v.  Ifolburg,  43  Iowa,  ^61 ;  and 
McKinney  v.  fferrick,  23  N.  W.  Rep.  767.  See,  also.  Pars.  Cont.  772;  Kerr, 
Fraud  &  M.  77. 

Beversed. 
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TuRCHNER  t>.  Edmonds. 

Filed  December  12,  1885. 

Mechanic's  Lien— Foeeclosube— Payment. 

Evidence  examined  and  held  to  show  payment  as  allied  by  defendant,  and  Judg- 
ment affirmed. 

Appeal  from  Plymouth  district  court. 

Action  in  chancery  to  foreclose  a  mechanic's  lien  for  work  done  inerectiiig^ 
a  building.    There  was  a  decree  for  defendant.    Plaintiff  appeals. 

8truble,  Sishie  &  Saiton,  for  appellant,  Carl  Turchner.  Argo,  Kelly  d* 
Attger,  for  appellee,  D.  B.  Edmonds. 

Beck,  C.  J.  There  is  no  dispute  between  the  parties  involving  the  terms 
of  the  contract  between  them,  or  the  performance  thereof  by  plaintiff.  They 
only  differ  upon  the  question  of  a  single  payment.  Each  party  was  a  witness 
in  his  own  behalf.  Defendant  testified  positively  that  he  made  a  payment  of 
81,000  to  plaintiff  during  the  progress  of  the  work;  plaintiff  as  positively  de- 
nies it.  We  think  defendant's  testimony  is  sufficiently  corroborated  to  out- 
weigh the  evidence  in  plaintiff's  behalf.  This  corroboration  is  by  quite  clear 
testimony  of  at  least  one  witness,  and  by  circumstances  shown  by  others. 
It  is  true  that  the  testimony  given  by  plaintiff  is  not  without  corrobonition 
to  some  extent,  but  we  are  satisfied  that  the  weight  of  the  evidence  is  upon 
defendant's  side  of  the  case.  The  decree  of  the  district  court  must  be  af- 
firmed. 


Card  v.  Dalb. 

Filed  December  12,  1886. 

Fences— Division  Fence— Code,  ?  1498. 

Where  parties  use  a  fence  as  a  partition  between  their  fiirms,  it  ia  wholly  imma- 
terial whether  it  is  on  the  exact  ooundary  line  or  not,  so  far  as  the  obligation  to 
maintain  the  fence  or  contribute  to  its  construction  is  concerned. 

Appeal  from  Harrison  district  court. 

This  controversy  involves  the  rights  of  the  parties  in  regard  to  a  fence  be- 
tween their  farms.  The  plaintiff  brought  the  action  to  recover  an  award  of 
$18  made  by  township  trustees,  as  fence  viewers.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.    Defendant  appeals. 

8.  N.  Cochran,  for  appellant,  S.  K.  Dale.  L.  R.  Bolter  <t  Sons,  for  ap- 
pellee, K.  Card. 

BoTHROCK,  J.  The  case  involves  less  than  $100,  and  it  comes  to  us  upon 
the  following  certificate  of  the  trial  judge:  '*1.  Is  the  following  instruction 
given  by  the  court,  to-wit:  *If  the  fence  built  by  plaintiff  was  on  the  line 
between  the  plaintiff's  and  defendant's  lands,  or  was  so  near  the  line  as,  in 
your  judgment,  to  serve  the  purpose  of  aline  fence  for  the  parties  who  owned 
the  land  on  either  side  of  the  fence,  then  it  may  be  regarded  as  a  partition  or 
line  fence,' — a  correct  definition  of  the  term  *  division  fence,'  as  used  in 
section  1498,  Code  1873,  or  is  a  division  fence,  one  on  the  exact  true  line? 
2.  What  is  the  meaning  of  the  term  *  division  line '  when  applied  to  parti- 
tion fences,  as  contemplated  by  section  1498,  Code  1873?"  Counsel  have 
argued  the  facts  and  the  law  of  the  case  under  several  assignments  of  error. 
They  do  not  seem  to  understand  that  in  this  class  of  cases  they  have  no  right 
to  an  appeal,  and  that  this  court  is  not  authorized  to  determine  anything  but 
the  questions  of  law  certified  by  the  trial  judge.  It  depends  altogether  upon 
the  facts  in  a  case  whether  a  fence  is  a  partition  fence.  The  question  certified 
contemplates  that  the  fence  in  controversy  served  the  purpose  of  a  partition 
fence;  that  is,  that  the  parties  used  it  as  such.    Now,  if  this  was  thefact,  the 
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instruction  was,  doubtless,  correct.'  If  parties  use  a  fence  as  a  partition  be- 
tween their  farms  it  is  wholly  immaterial  whether  it  is  on  the  exact  boundary 
line,  so  far  as  the  obligation  to  maintainJUie  fence  or  contribute  to  its  con- 
struction  is  concerned.  It  will  be  presumed  that  the  fence  in  question  was 
so  near  the  boundary  line  between  the  farms,  and  that  the  parties  had  used  it 
as  a  partition  fence  for  such  a  length  of  time  as  to  authorize  the  instructioD 
given  by  the  court  to  the  jury.    Affirmed. 


State  o.  Orton. 

Filed  December  12, 1885. 

1.  DisTUitBiNO  Rkliotottb  Mbetino— JuBisDicnoir  OF  JusncB  or  ths  Pbacb. 

A  justice  of  the  peace,  under  Code,  §  4023,  has  jurisdiction  to  try  a  party  charged 
with  disturbing  a  worshiping  congregation. 

2.  Habeas  Cobpus— What  DETBRMXirBD  in  C&iminal  Cabi. 

Habeas  corpus  cannot  be  invoked  for  the  purpose  of  obtaining  relief  for  mere  errors 
and  irregularities  of  a  court  in  the  trial  of  a  case  of  which  it  has  jurisdiction. 

Appeal  from  an  order  of  the  Hon.  E.  E.  Ayleswobth,  judge  of  the  supe- 
rior court,  Council  Bluffs. 

An  information  was  tiled  before  a  justice  of  the  peace  charging  defendant 
with  the  crime  of  disturbing  a  worshiping  congregation.  He  was  convicted, 
and  the  justice  adjudged  that  he  should  pay  a  fine  of  825  and  costs,  and,  in 
default  of  immediate  payment,  that  he  should  be  confined  in  the  count}'  jail 
for  the  period  of  eight  days.  A  mittimus  was  served,  and  the  defendant  talcen 
into  custody  by  the  sheriff.  Thereupon,  a  writ  of  habeas  corpus  was  sued 
out,  and  the  defendant  discharged.    The  state  appeals. 

Stone  &  Qilliland  and  A,  B,  ThomelU  for  the  State.  No  appearance  for 
appellee. 

Seevers,  J.  The  justice,  under  section  4028  of  the  Ck)de,  had  undoubted 
jurisdiction  of  the  crime  charged  in  the  information.  In  the  petition  for  the 
habeas  corpus  the  defendant  claimed  that  he  was  entitled  to  be  discharged 
from  custody  on  three  grounds  only:  The  first  is  that  there  was  a  jury  trial, 
and  that  the  jury  returned  a  sealed  verdict,  and  thereon  the  judgment  was 
rendered ;  the  record  is  that  the  defendant  was  not  guilty  of  any  crime  known 
to  the  laws  of  Iowa;  and  the  third  is  that  the  judgment  included  the  costs, 
and  that  illegal  fees  or  costs  were  taxed. 

Conceding  that  all  these  grounds  existed,  the  defendant  was  not  entitled 
to  be  discharged.  The  return  of  a  sealed  verdict  by  the  jury,  and  the  recep- 
tion of  the  same  by  the  justice,  may  have  been  irregular  and  erroneous,  but 
clearly  it  did  not  have  the  effect  of  ousting  the  justice  of  jurisdiction.  Hab- 
eas corpus  cannot  be  invoked  for  the  purpose  of  obtaining  relief  for  mere 
errors  and  irregularities  of  a  court.  The  question  whether  a  crime  was  com- 
mitted by  the  defendant  cannot  be  determined  on  habeas  corpus,  and  it  can- 
not be  seriously  claimed  that  an  erroneous  taxation  of  costs  can  be.  The 
foregoing  views  are  supported  by  Piatt  v.  Harrison,  6  Iowa,  79;  Zelle  v,  Mo- 
Henry,  51  Iowa,  572;  S.  C.  2  N.  W.  Kep.  264;  Jackson  v.  Boyd,  53  Iowa, 
636;  8.  C.  5  N.  W.  Rep.  734. 

The  order  of  the  judge  of  the  superior  court  of  Council  Bluffs,  discharging 
the  defendant  from  custody,  is  therefore  reversed. 
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HuNTEB  9.  Waynece  and  another.  Appellants,  (Chapin  and  others.  Inter- 
im venors.) 

Filed  December  12,  1885. 

Pabtnetwhip— Power  to  Dispose  op  Firm  Propeety. 

One  partner  has  no  power  to  sell  the  whole  firm  property  withoot  consaltatioA 
with  or  consent  of  Iiis  absent  copartner,  who  could  be  easily  communicated  with 
by  mail  or  telegraph. 

Appeal  from  Shelby  circuit  court. 

Action  in  equity.  Decree  for  the  plaintiff  and  intervenors.  The  defend- 
ant Kestler  appeals. 

Wicks  &  Burke,  for  appellant,  D.  J.  Kestler.  D,  0,  8tuart,  and  Macp  ^ 
Gammon,  for  plaintiff,  E.  H.  Hunter.  Lehman  &  Park,  for  intervenors, 
Chapin  and  others. 

8EEVER8,  J.  The  plaintiff  and  defendant  Wayneck  were  partners,  engaged 
in  the  retail  grocery  business  at  Harlan.  The  plaintiff  resided  at  Corning, 
and  was  occasionally  at  Harlan  and  had  some  personal  knowledge  of  the 
business.  On  the  second  day  of  February,  1884,  the  defendant  Wayneck 
sold  tlie  goods,  wares  and  merchandise,  and  all  the  partnership  property  to 
the  appellant,  Kestler,  for  the  sum  of  $3,000.  This  sale  was  made  without 
the  knowledge  or  consent  of  the  plaintiff,  and  he  and  the  partnership  credi- 
tors ask  that  it  be  set  aside,  on  the  ground  that  it  was  fraudulent,  and  be- 
cause the  defendant  Wayneck  did  not  have  power  and  authority  to  make  it. 
There  is  some  evidence  which  has  a  tendency  to  establish  the  fraudulent 
chanicter  of  the  sale,  but  we  shall  not  refer  more  particularly  thereto,  for 
the  reason  that  we  are  of  the  opinion  the  sale  must  be  set  aside  upon  the 
other  ground. 

It  is  said  there  is  some  conflict  of  authority  as  to  the  power  of  one  partner, 
without  the  knowledge  or  consent  of  his  copartner,  to  sell  or  assign  all  the 
partnership  property.  Conceding  this  to  be  so,  such  question  must  be  re- 
garded iis  settled  in  this  stiite.  It  was  held  in  Loeb  v.  Tuttle,  58  Iowa,  469, 
8.  C.  12  N.  W.  Rep.  544,  that  one  partner  did  not  have  such  power,  where 
his  copartner  resided  in  the  same  town  and  could  have  been  readily  consulted. 
The  difference  between  that  case  and  this  is  that  in  the  present  case  the  plain- 
tiff resided  about  75  miles  distant  from  Harlan,  where  the  sale  was  made. 
But  there  was  a  daily  mail  by  railroad  between  the  two  places,  and  also  a 
telegraph  line.  There  was  no  reason  for  making  the  sale  at  the  time  it  was 
m^ide  except  a  simple  desire  on  the  part  of  the  resident  partner  to  do  so. 
There  is  no  evidence  tending  to  show  that  a  few  hours^  or  days'  delay  would 
have  been  detrimentiil  to  the  interest  of  one  or  both  of  the  partnera.  For 
all  practical  business  purposes,  except  some  urgent  necessity,  the  plaintiff 
could  have  been  readily  consulted  before  such  an  important  step  as  a  sale  of 
the  whole  partnership  property  was  taken.  The  means  of  consulting  him 
were  as  convenient  as  tliose  in  the  CJtse  al)ove  cited.  The  sale  was  concluded 
about  11  o'clock,  and  the  plaintiff  was  informed  of  it  that  evening,  and  the 
next  day  he  was  in  Harlan  protesting  against  it.  Practically,  the  plaintiff 
was  present  when  the  sale  was  made,  and  yet  he  was  not  consulted.  The 
appellant  had  knowledge  of  the  partnership,  the  residence  of  the  plaintiff, 
and  that  he  was  not  consulted.    Affirmed. 
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State  d.  Stevens. 

Filed  December  12, 1885. 
1.  BuBOX«ABT— Eyidxnox  ON  Skpasatk  Tbial  of  Onb  of  Sbyxbal  DsFSiVDAim—  Aon 

AVD  AdMIBBIONS  OF  Ck>NFJEDEBATBB. 

'  Evidence  of  the  acts  and  conversation  of  other  parties  indicted  with  defendant  for 
burglary,  tending  to  show  that  defendant  and  such  parties  were  associates  and  con- 
federates for  the  commission  of  the  crime,  and  tending  to  connect  defendant  with 
the  commission  of  the  crime,  are  admissible  on  the  separate  trial  of  defendant 
j2,  BvinmroB— Attempt  of  Cbihinal  to  Esoapb  fbom  Custody. 

An  attempt  or  effort  on  the  part  of  a  party  accused  of  crime  to  escape  from  cus- 
tody may  be  shown  as  tending  to  establish  his  guilt. 
3.  Cbimiwal  Law— Tbial— Iwstbuction—Failueb  of  Accused  to  Testify. 

Where  no  request  is  made  at  the  trial  to  instruct  the  lury  that  they  are  not  to  con- 
sider the  failure  of  the  accused  to  testify  on  his  own  behalf^  to  his  prejudice,  the 
&ilure  to  so  instruct  will  not  be  considered  error. 
-4.  Same— Adjoubwmejit. 

Pending  the  trial,  the  judge  of  a  district  court  may  adjourn  the  term,  to  be  next 
held  in  another  county,  for  one  week,  to  give  sufficient  time  to  complete  the  trial, 
which,  but  for  such  adjournment,  would  proceed  alter  the  day  fixed  for  the  next 
term. 

Appeal  from  Hardin  district  court. 

Defendant  was  convicted  of  burglary,  and  now  appeals  to  this  court. 

Tom  if.  Milner,  for  appellant,  William  Stevens.  -4.  /.  Bak^r,  Atty.  Gen., 
for  the  State. 

Beck,  C.  J.  1.  The  defendant  was  indicted,  with  two  others,  for  burglary 
-committed  by  breaking  into  a  jewelry  store  and  taking  goods  and  money  of 
the  aggregate  value  of  $678.  Upon  his  request  he  was  tried  separate  from 
his  co-defendants. 

2.  Various  objections  were  made  to  testimony  on  the  trial,  showing  acts 
and  conversation  of  the  other  persons  indicted  with  defendant,  whicli  tended 
to  establish  familiar  relations  and  association  of  all  the  parties ;  that  they 
were  in  compan7  about  the  time  of  the  commission  of  the  crime,  and  otlier 
matters  tending  to  connect  defendant  therewith.  Evidence  as  to  certain 
bonds  found  in  possession  of  the  defendants  was  also  made  the  subject  of  ob- 
jection. All  of  these  objections  may  be  disposed  of  upon  the  considi;ration 
that  the  evidence  tends  to  connect  defendant  with  tlie  crime,  the  cotd mission 
ot  which  was  clearly  established.  It  tends  to  show  that  defendant,  and  those 
connected  with  him,  were  familiar  associates  and  confederates  for  the  com- 
mission of  crime. 

3.  Evidence  was  admitted,  against  defendant's  objection,  tending  to  show 
an  attempt  or  effort  on  the  part  of  defendant  to  escape  from  custody.  It  is 
admitted  by  counsel  for  defendant  that  an  escape  and  Hight  may  be  shown  as 
a  fact  tending  to  establish  guilt;  but  it  is  insisted  that  an  attempt  to  escape 

-cannot  be  proved.  We  discover  no  distinction  between  an  actual  est^pe  and 
an  attempt  to  escape.  Each  equally  tends  to  show  a  consciousness  of  guilt. 
and  is  therefore  alike  admissible  against  the  accused. 

4.  Certain  instructions  as  to  the  effect  of  evidence  of  possession  of  property 
recently  stolen  are  made  the  subject  of  criticism.  They  present  the  familiar 
rules  upon  this  subject  in  language  sufficiently  clear  and  certain.  The  same 
:remark  may  be  made  applicable  to  instructions  applying  the  action  of  reason- 
able doubt  to  different  branches  of  the  case.  Counsel,  in  their  objections  to 
these  instructions,  fail  to  recognize  the  obvious  meaning  of  their  language. 
The  instructions  present  rules  as  they  are  laid  down  and  recognized  in  decis- 
ions of  the  courts. 

5.  The  defendant  did  not  testify  in  his  own  behalf.  His  counsel  now  urge 
4hat  the  court  erred  in  not  instructing  the  jury  that  this  fact  was  not  to  be 
^considered  to  his  prejudice.    Had  such  instruction  been  requested,  it  doubt- 
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less  would  have  been  given.  In  the  absence  of  this  request,  we  do  not  think 
it  was  the  duty  of  the  court  to  allude  to  the  matter.  It  cannot  be  presumed 
that  defendant's  case  was  prejudiced  by  his  silence,  in  the  absence  of  any  allu- 
sion thereto  by  the  state,  the  court,  or  any  person  connected  with  the  case. 

6.  Pending  the  trial  in  the  district  court  the  judge  made  an  order  adjourn- 
ing the  term  to  be  next  held  in  another  county,  for  one  week.  This,  in  order 
to  give  sufficient  time  to  complete  the  trial  of  this  cause,  which  proceeded 
after  the  day  fixed  for  the  commencement  of  the  next  term  had  it  not  been 
adjourned.  It  is  now  insisted  that  the  trial  was  had  and  completed  during 
a  time  fixed  for  the  court  to  be  held  in  another  county.  But  section  169 
authorizes  the  judge,  for  sufficient  cause,  to  adjourn  a  term  before  it  is  began. 
The  term  following  the  one  at  which  defendant's  trial  was  commenced  was 
lawfully  adjourned,  and  nothing  prevented  the  continuance  of  the  trial  dur- 
ing the  time  at  which  the  next  term  would  have  been  held  had  it  not  been 
adjourned.  The  statute  does  not  fix  a  day  for  the  ending  of  a  term.  It  may 
continue  until  the  next  term  in  another  county  should  be  commenced. 

We  think  defendant  had  a  lawful  and  fair  trial,  and  the  evidence  well  sup- 
ports the  verdict.  We  discover  no  errors  in  the  proceedings.  The  judgment 
of  the  district  court  is  affirmed. 


Seibold  v.  Davis  and  others. 

Filed  December  12,  1885. 

1.  Principal  and  Agent — Special  Agent  Ezoeedino  Authobitt — ^Knowledge  of  Con- 

TBACTiNo  Party. 

The  law  restricts  the  exercise  of  power  by  a  special  agent  to  the  limits  prescribed 
by  the  principal,  and  one  dealing  with  such  agent,  with  knowledge  of  tlie  limita- 
tion u^on  his  power,  cannot  enforce  a  contract  made  by  him  for  his  principal, 
which  IS  beyond  such  limitation. 

2.  Same— Contract  in  Excess  of  Authoritt— Conditional  Offer— Terms  of  Sale  of 

Land. 

Evidence  examined,  and  field  to  show  that  the  contract  made  by  the  agent  in  this 
case  was  in  excess  of  his  authority,  and  that  the  offer  of  plaintiff  was  only  a  condi- 
tional offer,  and  that  the  contract  should  not  be  specifically  enforced. 

Appeal  from  Woodbury  district  court. 

Action  in  chancery  to  enforce  the  specific  performance  of  a  contract  for  the 
sale  and  conveyance  of  land.  The  relief  prayed  for  in  the  petition  was  denied . 
by  the  decree  of  the  court  below.    Plaintiff  appeals. 

Joy,  Wright  <&  Htidson,  for  appellant,  W.  T.  Seibold.    /.  8.  Latorence  and 
/.  H,  c6  0.  M,  8wan,  for  appellees.  Prank  Davis  and  others. 

Beck.  C.  J.  1.  The  petition  alleges  that  defendant  Pierce,  being  the  owner 
of  certain  land,  authorized  his  agents,  Ostrom  &  Mensinger,  to  contract  for 
him  its  sale  and  conveyance;  that  plaintiff  entered  into  a  contract  for  the  pur- 
chase of  the  land  with  these  agents,  and  in  pursuance  thereof  paid  a  part  of 
the  purchase  money,  and  entered  into  the  possession  of  the  land,  and  that 
Pierce  subsequently  sold  and  conveyed  the  land  to  his  co-defendant  Davis. 
The  defendants  deny  that  the  agents  were  authorized  to  sell  the  land  on  the 
terms  accepted  by  them,  of  which  plaintiff  had  full  knowledge.  The  evi- 
dence  shows  that  Ostrom  &  Mensinger,  as  agents  of  Pierce,  had  sold  for  him 
other  tracts  of  land,  and  had  negotiated  the  sale  of  the  tract  in  question,  be- 
fore the  alleged  sale  involved  in  this  case  to  other  parties,  which  had  not  been 
consummated  on  account  of  some  supposed  defect  in  the  title.  These  agents 
then  had  a  negotiation  with  plaintiff,  who  offered  $2,000  for  the  land;  $500 
cash,  and  the  balance  in  five  equal  payments.  This  offer  was  communicated 
T)y  them  to  Pierce,  with  a  request  that  he  send  in  reply  an  abstract  of  the  title- 
io  the  land.    They  received  the  following  reply  to  their  letter: 
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"SioiTX  City,  Ia.,  February  19,  '84. 

''Messrs,  Ostrom  <fe  Mensinger^  Banbury^  la.^ — Dear  Sirs:  At  your  re- 
quest I  enclose  abstract  of  title,  which  please  examine  and  return.  You  see 
I  have  both  titles  now,  as  Goss  sued  the  B.  B.  Co.,  and  they  defended,  and 
the  court  gave  a  good  decree.  No  better  title  in  the  United  States.  I  will 
only  make  three  notes  of  $500  each  for  balance.  They  can  have  all  the  time 
they  want, — say  8,  4,  and  5  years, — but  I  wont  make  little  bits  of  payments 
out  of  $1,500.  Will  pay  you  a  full  commission,  which  is  $75,  being  5  per 
cent,  on  first  $1,000,  and  2  per  cent  on  excess,  which  is  what  I  always  get 
from  my  clients.  "John  Pierce. 

"Come  up  quick,  as  I  am  on  a  trade  with  another  party  at  Denison." 

This  letter  was  received  the  day  after  its  date,  and  read  by  the  agents  to 
plaintiff.  They  gave  him  the  abstract  accompanying  it.  Thereupon  they  en- 
tered into  a  contract  with  plaintiff,  as  disclosed  by  a  receipt  executed  by  them 
in  the  following  language: 

"DANBtniT,  lA.,  February  21,  1884. 

"Beceived  from  W.  F.  Seibold  five  hundred  dollars,  ($500,)  being  the  first 
payment  on  S.  E.  \  sec.  17,  in  township  86,  range  42  west  of  5th  P.  M.,  con- 
taining, according  to  government  survey,  160  acres,  more  or  less,  which  he 
has  purchased  for  the  sum  of  $2,000,  to  be  paid  as  follows,  to- wit:  $500  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  and  the  balance  of 
the  $2,000  in  three  equal  annual  payments,  the  first  deferred  payment  on  or 
before  three  yeai^s  from  date  of  deed.  All  deferred  payments  to  draw  interest 
at  8  per  cent,  per  annum,  payable  annually,  at  Sioux  City,  the  deferred  pay- 
ments to  be  secured  by  mortgage  on  above-described  land. 

"OSTROM  &  MeNSINGER, 

"Agents  for  John  Pierce." 

The  day  following  the  execution  of  this  receipt  they  wrote  the  following 
letter  to  Pierce: 

"Danbury,  Ia.,  February  22,  '84. 

''John  Pierce — Dear  Sir:  Enclosed  find  abstract  of  title.  Bring  it  down 
to  date,  and  show  that  all  taxes  are  paid,  and  if  the  decree  is  not  appealed 
from,  and  you  bring  the  abstract  down  to  date,  everything  will  be  all  satis- 
factory, and  you  can  send  abstract,  deed,  and  mortgage  either  to  us  or  to  the 
express  office,  and  $500  will  be  paid,  less  commission ;  the  deferred  payments 
as  follows,  to- wit:  Three  equal  annual  payments,  3,  4,  and  5  years'  notes, 
made  on  or  before.  Make  deed  to  W.  F.  Seibold,  but  if  this  decree  is  appealed 
from  Mr.  S.  does  not  want  it.  Please  attend  to  this  at  once.  The  considera- 
tion, you  understand,  is  $2,000.  Ostrom  8c  Mensinger." 

On  the  twenty-third  of  February,  Pierce  sold  and  conveyed  the  land  to 
Davis. 

2.  Counsel  for  plaintiff  insist  that  Ostrom  &  Mensinger  were  the  general 
agents  for  Pierce.  We  thi  nk  the  evidence  does  not  support  this  position.  But 
whatever  may  have  been  the  character  of  their  agency  as  to  prior  transaction, 
it  was  surely  special  and  limited  as  to  this  transaction.  They  were  restricted 
to  the  terms  of  sale  dictated  by  Pierce,  of  which  plaintiff  had  full  knowledge. 
A  consideration  of  the  facts  above  stated  will  leave  no  doubt  upon  this  point. 
A  familiar  rule  of  the  law  restricts  the  exercise  of  power  by  a  special  agent 
to  the  limits  prescribed  by  the  principal,  and  one  dealing  with  such  agent, 
with  knowledge  of  the  limitation  upon  his  power,  cannot  enforce  a  contract 
made  by  him  for  his  principal  which  is  beyond  such  limitation. 

3.  It  will  be  observed  that  the  agents  were  directed  to  extend  the  time  of 
the  deferred  payments  to  three,  four,  and  five  years.  This  was  coupled  with 
the  instruction  that  purchasers  could  "have  all  the  time  they  want.''    But  it 
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clearly  appears  from  Pierce's  letter  of  February  19th  that  payments  were  to 
be  made  annually.  No  authority  is  given  therein  to  provide  for  payments 
to  be  made  at  the  option  of  the  purchaser  before  the  days  fixed  therefor.  The 
contract  of  sale,  as  shown  both  by  the  receipt  and  the  agent's  letter  of  Feb- 
ruary 22d,  authorized  payroenta  to  be  made  of  at  least  the  first  instalment  be- 
fore such  time.  In  this  regard  the  contract  of  sale  exceeded  the  limits  of  the 
agents'  authority,  and  is  not  therefore  binding  upon  the  principal. 

4.  It  may  be  further  remarked  that  the  letter  of  Ostrom  &  Mensinger,  of 
February  22d,  shows  nothing  more  than  a  conditional  offer  to  purchase.  It 
was  dependent  upon  the  fact  that  some  appeal  had  not  been  taken.  iNothing 
of  the  kind  is  made  a  condition  in  Pierce's  letter  of  authority  to  the  agents. 
He  was  therefore  authorized,  upon  receipt  of  the  agents*  letter,  to  regard  his 
prior  offer  as  not  accepted. 

Under  these  views  of  the  case,  the  plaintiff  has  no  contract  which  equity 
will  specifically  enforce.    The  decree  of  the  district  court  is  a£9rmed. 


State  ©.  Peterson. 
Filed  December  12, 1885. 

1.  Larceny— PossERBioir  of  Stolkk  Pbopertt — Evtdence  to  Overcome  Pbebumption. 

Evidence  which  creates  a  reasonable  doubt  whether  a  party,  in  whose  possesion 
stolen  property  was  found,  did  not  come  honestly  by  such  possession,  will  be  suf- 
ficient to  overcome  the  presumption  of  his  guilt  arising  from  such  possession.  State 
V.  Hopkimy  21  N.  VV.  Rep.  585,  followed. 

2.  Criminal  Law—Appeal — Record — Argument  of  Counsel. 

A  mere  statement,  on  argument  in  the  supreme  court,  that  the  district  attorney 
was  guilty  of  such  misconduct  in  his  argument  to  the  jury  as  to  demand  a  reversal 
of  the  jucle:ment  will  not  be  considered. 

3.  Same— Trial— AmouRNMENT  of  Term  in  Another  County  to  Proceed  with  Trial. 

Where  tlie  judge,  being  unable  to  dispose  of  the  business  of  the  term  before  the 
commencement  of  a  term  of  court  in  another  county,  postpones  the  term  in  such 
county,  and  ])roceeds  with  the  trial  of  a  criminal,  it  cannot  be  objected  that  the 
accused  was  unlawfully  tried. 

Appeal  from  Hardin  district  court. 

The  defendant  was  tried,  convicted,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  the  crime  of  larceny  from  a  building  in  the  night-time,  and 
he  appeals. 

T,  H,  Milner,  for  appellant,  John  Peterson.  A.  J,  Baker,  Atty.  Gen.,  for 
the  State. 

KoTHROOK,  J.  1.  On  the  night  of  the  seventh  of  August,  1883,  the  jewelry 
store  of  J.  W.  Smith,  at  Union,  Hardin  county,  was  broken  into  and  entered, 
and  money,  jewelry,  and  watches,  of  the  value  of  about  $700,  were  stolen  there- 
from. The  defendant,  Peterson,  and  one  Maurice  and  Stephens  were  arrested 
about  tliree  days  after  the  crime  was  committed,  at  Moline,  Illinois,  with 
nearly  all  of  the  stolen  property  in  their  possession.  They  were  brought  to 
Hardin  county  and  jointly  indicted  for  tlie  crime.  They  demanded  se|Kirate 
trials,  and  the  defendant,  Peterson,  was  convicted  and  sentenced  to  the  peni- 
tentiary for  10  years.  There  was  no  direct  evidence  that  the  three  pei-sons 
named*  stole  the  money  and  property.  The  evidence  show^s,  however,  that 
they  were  traveling  about  the  country  together  for  a  mouth  or  more  preced- 
ing the  time  of  the  larceny.  They  were  at  Union,  at  Marahalltown.  at  Grundy 
Center,  and  at  other  places.  They  had  no  occupation  or  business.  They 
each  p:issed  under  one  name  at  one  place  and  another  name  at  another  place. 
When  they  traveled,  they  usually  adopted  that  inexpensive  mode  of  convey- 
ance known  as  free  rides  on  freight  trains.  They  were  at  Marshalltown  on 
the  evening  before  the  crime  was  committed,  which  place  is  some  20  miles 
by  rail  from  Union,  and  there  was  a  train  from  the  former  place  to  the  latter 
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early  in  the  night.  When  arrested  at  Moline  they  pretended  not  to  be  ac- 
quainted with  each  other.  They  stopped  at  a  hotel,  and  the  defendant,  Peter- 
son, delivered  a  satchel,  which  contained  most  of  the  stolen  goods,  to  the 
hotel  clerk.  After  he  was  arrested  he  denied  being  the  owner  of  tlie  satchel. 
These  facts  are  not  disputed.  The  defendant,  Peterson,  testified  as  a  witness 
in  his  own  behalf.  He  stated  that  he  was  in  Marshalltown  all  of  tlie  night 
of  August  7,  and  on  the  next  day  he  went  fishing  and  found  the  stolen  goods 
partially  covered  with  grass,  and  that  he  borrowed  the  satchel  and  put  the 
the  goods  in  it,  and  on  that  night  he  started  with  the  goods  in  the  satchel, 
and  made  his  way  for  Moline,  traveling  mostly  on  f  reiglit  trains. 

As  is  usual  with  men  of  this  character,  they  were  defended  at  the  expense 
of  the  county  by  counsel  appointed  by  the  court,  and  their  counsel,  not  being 
content  with  the  judgment  of  the  court  below,  applied  to  this  court  for  leave 
to  present  the  appeal  in  writing,  and  an  order  to  that  effect  was  made.  A 
written  abstract  of  196  pages  was  filed,  and  it  is  so  illegibly  written  as  to  be 
almost  impossible  to  read,  and  the  brief  and  argument  of  counsel  was  written 
by  the  same  hand.  The  attorney  general,  probably  appreciating  the  dithculty 
in  deciphering  the  record  as  presented  by  the  appellant,  has  caused  a  com- 
plete abstract  of  the  record  to  be  presented,  and,  as  this  abstract  is  not  denied, 
we  are  thus  enabled  to  dispose  of  the  case.  Counsel  for  appellant  makes  some 
objection  to  rulings  upon  the  introduction  of  the  evidence.  In  some  of  these 
objections  he  does  not  cite  us  to  vrhat  part  of  his  abstract  the  evidence  is  to 
be  found,  and  when  he  does  cite  us  to  tlie  page  no  such  evidence  or  ruling  is 
to  be  found.  His  abstract  is  not  indexed.  Accepting  the  abstract  prepared 
by  the  attorney  general  as  correct,  we  find  no  error  in  any  ruling  of  the  court 
made  pending  the  introduction  of  the  evidence. 

2.  There  are  numerous  objections  to  the  instructions  of  the  court  to  the  jury. 
With  one  single  exception  these  objections  are  utterly  without  merit,  and  we 
cannot  take  the  time  to  notice  them  in  detail.  The  exception  referred  to  is 
this:  The  court  instructed  the  jury  as  follows:  "The  defendant  claims,  and 
has  offered  testimony  to  prove,  that  he  came  into  the  possession  of  tlie  goods 
in  controversy  in  this  case  by  finding  them.  If  this  be  satisfactorily  shown 
by  the  evidence,  the  defendant  should  be  acquitted.  It  is  only  necessary  for 
this  explanation  to  be  shown  by  a  preponderance  of  the  evidence,  or  to  such 
extent  as  to  leave  it  reasonably  doubtful  whether  he  acquired  the  possession 
by  theft." 

In  the  case  of  State  v.  RicTiart,  57  Iowa,  245,  S.  C.  10  N.  W.  Rep.  657,  it 
was  held  that  an  instruction  that  the  presumption  arising  from  the  possession 
of  property  recently  stolen  must  be  overcome  by  a  preponderance  of  evidence 
was  erroneous,  and  that  case  was  followed  in  State  v.  Hopkins,  21  N.  W.  Rep. 
585.  The  true  rule,  as  stated  in  those  cases,  is  that  it  is  sufficient  to  acquit 
if  the  evidence  is  such  as  to  raise  a  reasonable  doubt  whether  the  defendant 
honestly  came  into  the  possession  of  the  stolen  goods.  This  instruction  is 
unlike  the  instructions  which  were  disapproved  in  the  two  cases  above  cited. 
It  is  true  that  in  one  clause  it  is  stated  that  it  is  only  necessary  to  explain  tlie 
possession  by  a  preponderance  of  the  evidence,  but  this  is  immediately  fol- 
lowed by  what  may  be  regarded  as  explanatory  of  what  is  meant  by  a  pre- 
ponderance of  the  evidence ;  that  is,  that  it  is  sufficient  to  acquit  if  the  evi- 
dence leaves  it  "reasonably  doubtful  whether  he  acquired  the  possession  by 
theft"  Taking  the  whole  instruction  together,  we  think  it  is  in  substan- 
tial accord  with  the  rule  announced  by  this  court  in  the  cited  cases. 

3.  A  claim  ia  made  that  the  district  attorney  was  guilty  of  such  miscon- 
duct in  his  argument  to  the  jury  as  to  demand  a  reversal  of  the  judgment. 
We  have  not  been  able  to  find  anything  in  the  record  upon  this  subject.  It 
does  not  appear  what  the  objectionable  line  of  argument  was.  No  mention 
is  made  of  it  in  the  motion  for  a  new  trial,  and  we  find  nothing  but  the  as- 
sertion of  appellant^s  counsel  that  the  district  attorney  "hurled  volley  after 
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volley  of  invective  upon  the  head  of  Kate  Virden,"  (a  witness  in  the  case.) 
We  cannot  accept  the  statement  of  counsel  as  true.  His  argument  is  no  part 
of  the  record. 

4.  An  objection  is  made  that  the  defendant  was  unlawfully  tried  because 
the  court  was  illegally  in  session  at  the  time  of  the  trial.  The  facts  up<m 
which  this  complaint  is  based  are  that  the  judge  of  the  court  was  not  able  to 
dispose  of  the  business  of  the  term  before  the  commencement  of  the  next 
term  of  his  court  in  Marshall  county.  He  made  an  order  postponing  and  ad- 
journing the  term  in  Marshall  county  for  one  week,  and  he  continued  to  hold 
court  in  Hardin  county  that  week  during  which  the  defendant  was  tried.  It 
is  very  plain  that  the  court  was  legally  in  session;  it  was  but  a  continuation 
of  the  regular  term. 

We  have  passed  upon  everything  in  this  record  which  appears  to  us  to  de- 
mand consideration,  and  our  conclusion  is  that  the  Judgment  should  be  af- 
firmed. 


MoClean  v.  Chicago,  L  &  D.  Bt.  Co. 
FUed  December  12,  1885. 

1.  Railboab  Ck>MPAiriB&— Appropriation  of  Land — Damagbs—Evidsngk-— Opinion. 

A  witness  who  states  that  land,  before  the  construction  of  a  railroad,  was  worth 
$750,  and  afterwards  not  more  than  $50,  may  state  as  bis  reason  for  such  opinion 
that  the  land  would  have  been  suitable  for  residence  purposes. 

2.  Same — ^Use  of  Strbkt — Deprkciatinq  Value  of  Abuttino  Lots. 

Where  a  railroad  track  is  laid  down  in  a  street,  the  abutting  lot-owners  may  re- 
cover damages  for  the  depreciation  in  the  value  of  their  property  caused  by  suclb  ap- 
propriation of  the  street  for  railroad  purposes. 

Appeal  from  Cerro  Gordo  circuit  court. 

Defendant  instituted  a  proceeding  for  the  condemnation  of  a  right  of  way 
for  its  railway  across  certain  lots  in  the  town  of  £ldora»  Hardin  county,  be- 
longing to  plaintiff.  An  appeal  was  taken  from  the  award  of  damages  by 
the  commissioners  appointed  by  the  sheriff.  Afterwards  a  change  of  the  place 
of  trial  was  taken,  and  the  case  was  sent  to  the  circuit  court  of  Cerro  Gordo 
county.  It  was  then  tried  to  a  jury,  who  assessed  plaintiff's  damages  on  ac- 
count of  the  appropriation  of  said  right  of  way  at  $300.    Defendant  appeals. 

John  Porter  and  C  E.  Albrook,  for  appellant,  Chicago,  I.  &  D.  Ry.  Co. 
Taylor  <fe  Bvans,  for  appellee,  C.  F.  McClean. 

Keed,  J.  Plaintiff  is  the  owner  of  a  block  of  ground  in  Eldora,  and  de- 
fendant has  appropriated  a  strip  along  one  side,  next  to  the  street  which 
bounds  it  on  that  side.  The  road-bed,  as  constructed,  is  partly  in  the  street 
and  partly  on  plaintiff*s  ground.  The  block  is  unimproved,  and  is  situated 
in  a  part  of  the  town  which  is  not  much  improved.  Plaintiff  was  examined 
as  a  witness  in  his  own  behalf,  and  was  permitted,  against  defendant's  objec- 
tion, to  testify  that,  before  the  appropriation  by  defendant  of  the  right  of  way, 
the  ground  was  well  adapted  to  residence  purposes,  and  that  its  adaptability 
to  that  use  gave  it  its  principal  value,  and  that  after  defendant  appropriated 
the  right  of  way  it  was  no  longer  adapted  to  that  use. 

The  objection  urged  against  the  admission  of  this  testimony  was  that  it  was 
not  the  statement  of  any  fact  known  to  the  witness,  but  was  the  expression 
merely  of  the  conclusion  or  opinion  which  he  had  formed  from  the  facts.  If 
the  testimony  had  been  offered  for  the  purpose  of  affording  a  basis  for  an 
estimate  by  the  jury  of  the  damages  which  plaintiff  sustained  in  consequence 
of  the  appropriation  of  the  right  of  way,  there  might  be  force  in  the  objection. 
But  it  was  not  offered  for  that  purpose.  The  witness  wa,s  examined  with 
reference  to  the  value  of  tlie  property  before  and  after  the  appropriation,  and 
he  expressed  the  opinion  that  its  value  before  the  appropriation  was  8750. 
and  that  after  the  right  of  way  was  taken  it  was  worth  not  more  than  350. 
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"The  evidence  was  offered  for  the  purpose  of  showing  the  ground  of  this  opin- 
ion, and  we  think  it  was  competent  for  that  purpose.  Pelamourges  v.  Clark, 
9  Iowa,  1;  StaU  v.  Stickley,  41  Iowa,  232. 

2.  The  defendant  asked  the  court  to  instruct  the  jury  that  plaintiff  was  not 
-entitled  to  recover  on  accoant  of  the  occupancy  by  it  of  the  street  on  which 
his  property  abutted,  unless  he  was  specially  damaged  thereby,  and  that  the 
law  affords  him  no  remedy  for  such  damages  as  he  sustains  in  common  with 
the  members  of  the  public  generally  on  account  of  such  occupancy  of  the  street 
The  court  added  the  following  clause  to  the  instruction,  and  with  that  mod- 
ification gave  it  to  the  jury:  "But  if  you  should  find  that  the  occupation  of 
the  street  by  defendant  for  right  of  way  purposes  depreciated  the  value  of 
plaintiff's  property,  then  the  depreciation  of  the  value  of  the  property  from 
this  cause  would  constitute  such  special  or  individual  damage  as  to  entitle 
him  to  recover  the  same."  Defendant  assigns  the  giving  of  this  clause  as 
•error. 

The  town  council  had  given  defendant  authority  to  occupy  the  street  with 
its  track.  Under  section  464  of  the  Code  the  council  has  the  power  to  au- 
•thorize  the  appropriation  of  the  street  to  such  use.  But  the  section  further 
provides  that  no  railway  track  shall  be  laid  on  a  street  until  after  the  injury 
which  the  abutting  property  will  sustain  has  been  ascertained  and  compen- 
"Sated  in  the  manner  provided  by  statute  for  taking  private  property  for  works 
of  internal  improvement.  The  condemnation  proceedings  were  instituted  by 
the  railway  company,  and  under  this  provision  it  is  clear,  we  think,  that 
plaintiff  is  entitled  in  this  proceeding  to  be  compensated  in  damages  for  the 
injury  which  he  will  sustain  on  account  both  of  the  laying  down  of  the  rail- 
Toad  track  in  the  street  on  which  his  property  abuts,  and  the  appropriation  of 
the  portion  of  his  land  which  has  been  taken  for  right  of  way  purposes. 
Counsel  for  appellant  do  not  deny  this.  Their  position,  however,  is  that  the 
mere  depreciation  of  the  value  of  the  property  caused  by  the  laying  down  of 
the  track  in  the  street  is  not  an  injury  for  which  the  statute  affords  a  remedy; 
that  such  depredation  of  value  is  occasioned  by  the  construction  of  the  road 
near  the  property,  and  the  injury  resulting  therefrom  is  shared  alike  by  all 
persons  owning  property  in  proximity  to  the  road. 

But  this  position  is  not  sound.  It  is  a  well-known  fact  that  the  construc- 
tion of  a  railway  upon  a  street  has,  as  a  rule,  a  much  more  injurious  effect  on 
property  abutting  on  the  street  than  upon  other  adjacent  property.  It  is  to 
some  extent  a  diversion  of  the  street  from  its  former  use,  and  it  necessarily  in- 
terferes with  the  use  and  enjoyment  of  the  property,  and  impairs  its  value. 
The  owner  of  the  abutting  property  sustains  an  injury  from  the  appropria- 
tion of  the  street  to  such  use  which  is  quite  distinct  from  that  sustained  by  the 
owners  of  other  adjacent  property,  and  the  object  of  the  statute  is  to  afford 
him  a  remedy  for  such  injury.  The  instruction  complained  of  limits  plain- 
tiff's right  of  recovery  to  such  sum  as  will  compensate  him  for  the  injury 
which  he  will  sustain  in  the  depreciation  of  the  value  of  the  property  caused 
by  the  construction  of  the  railroad  in  the  street.  We  are  clearly  of  the  opin- 
ion that  it  is  right. 

3.  Defendant  insists  that  the  damages  awarded  are  excessive,  and  that  a 
new  trial  should  have  been  granted  on  that  ground.  We  deem  it  sufficient  to 
say  that  there  was  a  conflict  in  the  evidence  as  to  the  value  of  the  property 
before  and  after  the  appropriation  of  the  right  of  way,  and  that  the  award  of 
the  jury  is  sustained  by  the  testimony  of  a  number  of  witnesses.  We  cannot 
disturb  the  verdict  on  this  ground. 

4.  Complaint  is  also  made  of  the  action  of  the  court  in  refusing  to  give  cer- 
tain instructions  asked  by  defendant.  But  the  points  covered  by  these  in- 
4}tructions  are  fully  covered  by  those  given  by  the  court  on  its  own  motion. 

Affirmed. 


Digitized  by 


Google 


784  TUX  VOBTHWEBTEBN  BEPORTEB*  [lowa*. 


HuFP  V.  Olxstbad. 

FUed  December  14,  1885. 

1.  ApFKAir— Pabtt  vot  Appsauiio  cawmot  Complain. 

Oil  an  appeal  by  defendant,  the  plaintiff  cannot  compUdn  of  the  decree. 

2.  Ybndob  and  Vendee — Vendor^s  Lien. 

On  examination  of  the  evidence  held  that  the  vendor  had  not  accepted  the  mort- 
gage pre])iared  by  the  vendee  because  not  in  accordance  with  their  agreement,  and 
that  a  vendor's  uen  sboold  be  enforced. 

Appeal  from  Warren  district  court. 

Action  in  chancery  to  enforce  a  vendor's  lien.  There  was  a  decree  in  the 
district  court  granting  the  relief  prayed  for  in  the  petition.  Defendant  ap» 
peals. 

Parsons  db  Perry,  for  appellant,  James  G.  Olmstead.  Bryan  dk  Bryan,  tor 
appellee,  H.  A.  Huff. 

Beck,  C.  J.  1.  Tlie  pleadings  and  evidence  show  the  following  facts  aa 
we  find  them  in  the  record:  Plaintiff  conveyed  to  defendant  the  lands  upon 
which  the  lien  is  claimed  in  this  suit,  and  was  to  receive  in  part  payment 
therefor  certain  lands  in  Nebraska,  which  were  to  be  taken  by  plaintiff  a» 
payment  of  $1,500.  The  balance  of  the  purchase  price  of  the  land  sold  bj 
the  plaintiff  was  to  be  paid  in  cash.  Before  the  land  was  conveyed  to  de- 
fendant he  discovered  that  there  was  a  defect  in  his  title  to  the  Nebraska 
lands.  But  it  was  agreed  by  the  parties  that  plaintiff  should  pay  the  money 
consideration  in  a  manner  agreed  upon;  that  defendant  should  convey  to 
plaintiff,  the  lands  conveyed  to  defendant,  to  secure  the  sum  remaining  un- 
paid, SI, 500,  within  three  months,  unless  within  that  time  defendant  should 
convey  a  good  title  to  plaintiff  of  the  Nebraska  lands.  The  defendant  failed 
to  execute  a  mortgage  in  compliance  with  the  agreement  of  the  parties,  but 
he  did  execute  a  mortgage  which  extended  the  time  of  payment  of  the  $1,500 
about  seven  months,  and  made  no  provision  for  interest,  and  sent  it  himself 
to  the  proper  office  for  record.  This  mortgage  the  plaintiff  refused  to  accept, 
or  to  regard  as  a  compliance  with  the  agreement,  and  so  Informed  defendant, 
and  brings  this  action  to  enforce  his  vendor's  lien  for  the  amount  of  the  pur- 
chase money  remaining  unpaid. 

'  These  are  the  facts  as  we  find  them  from  the  evidence,  upon  which  the 
case  is  to  be  determined.  Many  other  facts  are  disclosed  in  the  evidence,  and 
recited  in  the  argument  of  the  respective  counsel,  which  are  not  in  dispute^ 
and  are  collaterid  and  unimportant  in  the  determination  of  the  case. 

2.  Upon  some  of  the  controlling  facts  found  by  us,  especially  the  agreement 
as  to  the  time  for  payment  of  the  Sl,500,  or  conveyance  of  the  Nebraska  lands, 
there  is  a  conflict  in  the  evidence;  but  the  strong  preponderance  of  proof  sup* 
ports  our  conclusion.  We  are  not  accustomed  to  discuss  conflicting  evidence, 
and  point  out  the  grounds  for  our  conclusions  in  cases  of  this  character. 

3.  Tliere  are  no  questions  of  law  in  this  case  demanding  discussion.  The 
defendant's  counsel  claim  that  as  there  was  no  debt  payable  in  money,  and  a 
mortgage  was  given,  the  vendor  has  no  lien  on  the  land.  But  the  debt  was 
payable  in  money ;  it  was  provided,  however,  that  it  could  be  paid  by  the  con- 
veyance of  the  Nebraska  lands  by  defendant  within  a  time  prescribed  by  the 
agreement.  This  condition  was  not  complied  with,  and  the  debt  continued 
to  be  a  money  claim.  The  mortgage  executed  by  defendant  was  not  in  accord 
with  the  agreement  of  the  parties,  and  was  not  accepted  by  plaintiff.  It  can- 
not be  regarded  in  this  action  as  a  mortgage  security  for  the  debt. 

4.  The  plaintiff  insists  that  the  decree  is  erroneous  in  that  it  does  not  pro- 
vide for  interest.  But  as  he  did  not  appeal  from  the  decree,  he  cannot  com- 
plain of  it  in  this  court. 

A  motion  of  plaintiff  need  not  be  considered.  We  reach  the  conclusion  that 
ih'i  decree  of  the  court  below  ought  to  be  affirmed. 
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SUPREME  COURT  OF  WISCONSIN. 


PiTZGERALD,  Adm'x,  t>.  CONNECTICUT  FlRB  INS.  CO.* 
Filed  December  1,  1885. 

1.  FiRR  Insurance — Policy — Occupation  op  Dwelling. 

A  dwelling-house  on  a  farm  which  is  not  occupied,  except  by^  the  men  working 
the  farm  during  the  time  they  tire  so  employed  for  cooking  their  meals  and  sleep- 
ing, is  not  occupied  within  the  meaning  of  a  policy  of  fire  insurance  that  provides 
that  buildings  unoccupied  shall  not  be  covered  by  the  policy. 

2.  Same— Findings — Evidence. 

Special  findings  of  the  jury  hddnoi  justified  by  the  evidence,  and  judgment  re- 
versed. 
Taylor  and  Obtow,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Winnebago  county. 

James  Freeman  and  Oabe  Boucky  for  respondent,  Joanna  Fitzgerald,  Adm'x, 
etc.    /.  W,  Lusk,  for  appellant,  Connecticut  Fire  Ins.  Co. 

Cole,  C.  J.  This  is  an  action  upon  a  policy  of  insurance.  The  policy  was 
issued  Kovember  22,  1880,  on  a  dv^relling-house,  frame  granary,  and  horse- 
barn — three  separate  buildings — for  the  term  of  three  years.  The  policy  stated 
that  the  premises  were  occupieil  by  a  tenant.  The  tenant  remained  on  the 
premises  for  a  year  or  more  and  then  left.  It  is  practically  conceded  that  the 
buildings  were  vacant  and  unoccupied  for  some  time  thereafter.  The  policy 
contained  the  condition  that  if  the  premises  became  vacant  or  unoccupied, 
and  so  remained  for  more  than  10  days,  without  notice  to  and  consent  of  the 
company  in  writing,  it  should  be  void.  On  the  twentieth  of  June,  1883,  the 
iissured  went  to  the  agent  of  the  company  and  said  this,  to  use  his  own 
words:  '*!  came  in  to  Mr.  Lawson,  and  told  him  that  I  was  not  going  to 
leave  a  tenant  in  the  house  any  more;  that  I  couldn^t  work  the  farm  and 
keep  the  tenant  there;  that  I  had  to  have  my  own  men  there  while  I  was  put- 
ting in  the  crops  and  taking  it  out  and  cutting  the  hay.  I  kept  my  cattle 
there  :ill  the  time,  and  there  was  no  use  of  my  keeping  it  Insured  unless 
I  couUl  keep  it  insured  in  that  way.  He  said  he  would  sooner  have  it  that 
way  llian  liave  a  tenant  in,  so  he  indorsed  on  the  policy  in  that  way.  He  put 
that  indorsement  on  there,  and  said  that  would  make  it  all  right.  I  ex- 
plained to  him  at  that  time  that  I  wanted  my  men  to  go  there  and  put  in  the 
crops  and  take  it  out,  and  also  cut  the  hay  and  do  the  plowing,  the  same  as 
we  had  to  do  on  any  farm.  I  told  him  my  men  had  to  go  from  one  place  to 
the  other,  and  while  we  were  there  we  wanted  to  live  in  that  house,  and  that 
was  the  way  it  was  going  to  be  occupied, — that  way  and  no  other.  That  is 
the  precise  way  I  stated. "  The  agent  then  indorsed  on  the  policy  this  writ- 
ing: "June  20,  1883.  It  is  imderstood  that  the  buildings  insured  hereunder 
are  now  occupied  for  dwelling  and  farm  purposes.  H.  L.  Lawson  &  Bro., 
Agts."  The  assured  lived  about  two  miles  distant  on  another  farm,  and  car- 
ried on  the  farm  upon  which  the  insured  buildings  were  situated  during  the 
summer  and  fall  of  1883,  his  men  going  back  and  forth,  sometimes  sleeping 
and  eating  in  the  insured  dwelling-house,  and  there  was  some  little  house- 
hold furniture  therein.  As  to  the  kind  or  extent  of  occupancy  of  the  dwell- 
ing, the  assured  further  said :  "All  the  occupancy  there  was,  was  while  these 
men  were  there. — while  they  were  there  to  work.  *  *  *  When  there  was 
not  anything  being  done  on  that  farm  there  would  be  no  men  staying  in  the 
house  at  all.    If  they  had  no  work  to  do  there,  there  was  nobody  staying  there 

*  See  note  at  end  of  case. 

v.25N.w.,no.9— 50 
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at  all.  When  there  was  work  to  do  the  workmen  cooked  and  slept  there,  the 
same  as  the  house  where  I  live."  This  was  the  character  of  the  occupancy, 
as  appears  from  the  plaintiff's  own  case.  When  there  was  work  to  be  done 
upon  that  farm  the  men  cooked,  ate,  and  slept  in  the  house.  Often,  w-hen 
men  were  not  at  work  there,  some  member  of  the  family  would  go  to  the 
farm  or  to  the  house,  go  through  it,  and  see  if  things  were  right.  But  it  is 
not  claimed,  nor  could  it  be  on  the  testimony,  that  some  person  usually  lived 
at  the  house,  or  stayed  upon  the  premises  and  slept  there.  For  periods  of 
more  than  10  days  there  was  no  one  in  the  house  nights,  and  it  was  abso- 
lutely vacant  and  unoccupied  as  a  dwelling-house.    . 

A  number  of  questions  were  submitted  to  the  jury,  to  which  answers  were 
given.  The  fourth  question  was  this:  "Was  the  dwelling-house  insured 
unoccupied  and  vacant  at  any  time  after  the  indorsement  of  June  20,  188^ 
and  did  it  still  remain  vacant  and  unoccupied  for  above  ten  days  at  any  one 
time?"  To  this  question  the  jury  answered  in  the  negative,  in  the  teeth  of 
an  instruction  given  that  the  term  "occupied,"  within  the  meaning  of  the 
policy,  means  that  the  house  must  be  habitually  occupied;  that  is,  somebody 
must  have  lived  there  and  slept  there  habitually, — not  every  night,  but  usu- 
ally and  ordinarily. 

The  ninth  question  was  this:  "After  the  twentieth  of  June,  1883,  was  the 
said  building  occupied  for  dwelling  and  farm  purposes?"  This  the  jury  an- 
swered in  the  affirmative.  After  a  careful  examination  of  the  testimony  it 
seems  to  me  that  both  these  findings  are  wholly  unsupported  by  the  proofs  in 
the  case.  Certainly,  the  word  "occupancy,"  as  used  in  the  policy,  is  not  to 
be  understood  in  any  technical  sense.  It  is  not  that  occupancy  or  possession 
which  follows  the  legal  title,  and  which  the  assured  might  be  said  to  have  by 
reason  of  owning  and  cultivating  the  farm.  It  means  something  more  than 
this.  As  applied  to  the  dwelling,  it  is  to  be  understood  in  the  popular  sense  as 
defined  in  the  following  cases:  "For  a  dwelling-house  to  be  in  a  state  of  occu- 
pation there  must  be  in  it  the  presence  of  human  beings  as  at  their  customary 
place  of  abode,  not  absolutely  and  uninterruptedly  continuous,  but  that  must  be 
the  place  of  usual  return  and  habitual  stoppage."  Folger,  C.  J.,  Herrman 
y,  Adriatic  Fire  Ins,  Co,,  85  K.  Y.  169.  "A  dwelling-house  and  barn  are 
unoccupied,  within  the  meaning  of  an  insurance  policy,  which  provides  that 
buildings  unoccupied  shall  not  be  covered  by  the  policy  where  the  house  is 
only  used  by  the  insured  and  his  servants  for  the  purpose  of  taking  their 
meals  there  when  engaged  in  carrying  on  a  contiguous  farm,  and  the  barn 
is  only  used  for  the  purpose  of  storing  hay  and  farming  tools."  Ashtoorth 
V.  Builders'  M,  F,  Ins.  Co,,  112  Mass.  422.  To  the  same  effect  are  Keith  v. 
Quincy  M.  Ins,  Co,,  10  Allen,  228;  Atnericanlns,  Co.  v.  Padfteld,  78  111.  167, 
It  is  impossible  to  affirm  that  there  was  any  actual  use  or  occupation  of  the 
dwelling-house  after  the  twentieth  of  June,  1883,  in  this  manner. 

The  fifth  and  sixth  questions  are  as  follows:  "Did  the  plaintiff's  Intestate 
state  to  the  agent  of  the  defendant  at  the  time  the  indorsement  of  June  20, 
1883,  was  made  that  it  (the  dwelling-house  in  question)  was  going  to  be  used 
in  the  manner  in  which  it  was  afterwards  used?"  (6)  "Did  the  insurance 
agent  assent  to  the  building  being  used  by  the  plaintiff*s  intestate  as  the  tes- 
timony shows  it  was  used?"  Both  of  these  questions  were  answered  in  the 
affirmative.  We  have  already  given  the  testimony  of  the  assured  of  "the 
precise  way"  he  explained  to  the  agent  how  he  proposed  to  use  and  occupy 
the  building  and  farm;  and  we  think  no  one  would  suppose  from  what  was 
then  said  that  the  dwelling-house  was  only  to  be  occupied  when  the  men  were 
at  work  on  the  farm,  and  at  all  other  times  it  was  to  be  vacant  and  unoccu- 
pied, with  no  one  living  in  it  by  day  nor  sleeping  in  it  by  night.  On  tlie 
contrary,  we  think  the  agent  might  well  suppose  that  some  one  (not  a  tenant, 
but  some  member  of  tlie  family  of  the  assured)  was  going  to  live  in  the  house, 
and  would  usually  be  in  it  nights  to  look  after  it. 
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In  answer  to  the  tenth  question  the  jury  found  that  the  building  was  used 
in  accordance  with  the  arrangement  made  between  the  assured  and  the  agent 
on  the  twentieth  of  June.  We  have  shown  from  the  testimony  of  the  assured 
himself  just  what  that  understanding  or  arrangement  was.  No  comment  is 
necessary  to  point  out  the  entire  absence  of  proof  to  support  the  finding  of  a 
different  arrangement. 

The  eleven  til  question  was:  "Does  the  indorsement  of  June  20, 1888,  state 
the  agreement  and  understanding  between  the  agent  and  Mr.  Fitzgerald  as 
to  how  the  insured  building  was  to  be  thereafter  used  and  occupied?"  The 
answer  was  as  follows:  "Yes ;  we  mean  by  *  yes '  on  question  eleven  that  the 
premises  were  occupied  as  understood  by  the  assured  and  the  agent,  Lawson, 
at  the  time  of  the  indorsement  on  the  twentieth  of  June,  1883."  This  an- 
swer is  clearly  an  evasive  one.  The  question  admitted  of  a  direct  and  un- 
qualified answer,  and  the  defendant  was  entitled  to  it.  Davis  v.  Totrni  of 
Farmingtonj  42  Wis.  426.  The  learned  circuit  judge  had  stated,  on  submit- 
ting this  question,  that  it  had  been  claimed  on  the  part  of  the  plaintiff  that 
the  writing  on  the  policy  of  June  20th  did  not  express  the  whole  agreement 
that  was  at  the  time  made,  but  that  there  was  some  further  undei-standing 
between  the  parties  not  expressed  in  the  writing  itself;  and  the  circuit  judge 
directed  the  jury  that  they  were  not  to  answer  this  question  in  the  negative, 
unless  satisfied  beyond  a  reasonable  doubt,  by  testimony  that  was  clear  and 
convincing,  that  the  writing  did  not  contain  the  whole  agreement  which  was 
made  at  the  time.  Presumably  the  writing  contained  the  agreement  or  un- 
derstanding of  the  parties.  True,  it  is  not  very  explicit,  and  seems  to  refer 
merely  to  tlie  state  of  things  existing  when  it  was  made.  It  reads:  "It  is 
understood  that  the  buildings  insured  hereunder  are  now  occupied  for  dwelU 
ing  and  farm  purposes."  The  writing  seems  to  relate  to  present  not  future 
occupancy.  But,  if  construed  in  the  light  of  the  testimony  of  the  assured, 
we  should  infer  from  it  that  he  had  some  doubt  whether  the  policy  did  not  re- 
quire an  occupany  by  a  tenant;  perhaps  he  feared  that  it  had  already  become 
forfeited  by  reason  of  non-occupancy.  It  does  not  appear  that  the  assured 
communicated  to  the  agent  the  fact  that  the  buildings  had  been  vacant  and 
unoccupied  for  a  year  or  more.  The  agent  says  he  did  not  "communicate  to 
him  that  fact.  But  we  are  now  considering  the  findings  with  reference  to 
the  plaintiff's  case,  seeking  to  ascertain  what  evidence  there  is  to  sustain 
them.  If  the  agent  made  a  mistake  in  reducing  the  agreement  to  writing, 
this  doubtless  might  be  shown  by  parol  testimony.  But  we  find  no  satisfac- 
tory evidence  that  any  mistake  was  made.  Por,  as  we  have  said,  the  obvious 
legitimate  inference  from  the  testimony  of  the  assured  is  that  the  buildings 
were  not  to  be  occupied  by  a  tenant  longer,  but  that  his  men  would  occupy 
them  while  at  work  on  the  farm  for  farm  purposes.  But  that  there  was  to  be 
an  occupancy  by  some  one  seems  to  be  fairly  implied,  as  well  from  the  testi- 
mony of  the  assured  as  the  writing  itself,  so  fai*  as  it  bears  upon  the  question. 

The  motion  made  by  the  defendant  to  set  aside  the  findings  of  the  jury,  be- 
cause contrary  to  or  unsupported  by  the  testimony,  should  have  been  granted. 
The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Taylor,  J.,  (dissenting,)  The  only  material  question  in  the  determina- 
tion of  this  appeal  arises  upon  the  construction  of  the  indorsement  made 
upon  the  policy  of  insurance  by  the  agent  of  the  company,  as  shown  upon  the 
trial.  The  property  insured  is  a  dwelling  house,  granary,  and  horse-barn. 
The  policy  is  for  three  years,  and  bears  date  November  22,  1880.  AVhen  the 
policy  was  taken  it  was  stipulated  therein  that  the  premises  were  occupied 
by  a  tenant,  and  there  was  a  condition  in  the  policy  that  if  the  premises  be- 
came vacant  or  unoccupied,  and  so  remained  for  more  than  10  days  without 
notice  to  and  consent  of  the  company  obtained  in  writing,  it  should  be  void. 
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The  proofs  on  the  trial  showed  that  previous  to  the  twentieth  day  of  June» 
1883,  the  tenant  had  left  the  premises,  and  they  had  been  vacant  and  unoccu- 
pied for  more  than  10  days  without  notice  to  or  assent  of  the  company.  On 
the  day  last  mentioned  the  insured  came  to  the  agent  of  the  company  with 
his  policy,  and,  as  he  testifies,  made  the  statement  quoted  in  the  opinion  of 
the  court  filed  in  this  case,  and  thereupon  the  agent  made  the  following  in- 
dorsement on  the  policy:  "June  20,  1883.  It  is  understood  that  the  build- 
ings insured  hereunder  are  now  occupied  for  dwelling  and  farm  purposes. 
II.  L.  Lawson  &  Brc,  Agts.** 

As  the  jury  were  to  judge  as  to  the  truth  of  the  statement  alleged  to  have 
I)een  made  by  the  assured  to  the  agent  of  the  company  at  the  time  this  in- 
dorsement was  made,  and  they  having  found  that  such  statement  was  in  fact 
made  as  testified  to  by  the  assured,  it  seems  to  me  the  indorsement  must  be 
construed  in  the  light  of  such  statement,  and  is  intended  to  so  change  the 
original  policy  as  to  permit  the  assured  thereafter  to  occupy  the  property  in 
the  way  he  clearly  indicated  it  would  be  thereafter  occupied.  If  we  consider 
this  indorsement  made  to  carry  out  the  wishes  and  purposes  of  the  insured 
as  to  the  manner  of  occupying  the  premises  insured  thereafter,  it  seems  to 
us  quite  clear  that  it  should  not  be  so  construed  as  to  require  an  actual  and 
continued  occupation  of  the  dwelling-house  thereafter,  either  by  the  insured 
or  by  some  one  in  his  employ. 

The  statement  made  clearly  negatived  the  idea  that  the  insured  would  oc- 
cupy the  insured  dwelling  in  person,  and  the  proofs  show  more  clearly  that 
there  could  not  have  been  any  such  intention,  or  that  the  agent  could  have 
so  understood  the  assured ;  as  it  appears  he  had  another  and  much  larger 
farm,  and  a  much  more  convenient  and  comfortable  house,  where  he  was  then 
living  with  his  family,  Is  it,  then,  fairly  to  be  inferred  that  the  insured  was 
to  keep  the  same  constantly  occupied  by  an  employe,  or  some  member  of 
his  family  ?  If  there  was  any  understanding  that  it  should  be  constantly 
occupied  thereafter,  it  must  have  been  that  an  employe,  or  some  member 
of  his  family,  should  so  occupy  it,  because  the  agent  was  informed  that 
it  would  not  be  thereafter  occupied  by  a  tenant  of  the  insured.  To  me  it  is 
sufiiciently  plain  that  the  fair  inference  to  be  drawn  from  the  statement  made 
liy  the  insured  was  that  thereiifter  the  buildings  would  not  be  constantly  oc- 
cupied by  any  one,  but  they  would  be  so  occupied  only  when  he  and  his  men 
were  tlicre  on  the  farm  at  work  putting  in  the  crops  or  harvesting  the  same, 
lie  says:  ''I  explained  to  him  that  I  wanted  my  men  to  go  there  and  put  in 
the  crop  and  take  it  out,  and  also  cut  the  hay  and  do  the  plowing,  the  same 
as  we  had  to  do  on  any  farm.  I  told  him  [the  agent]  my  men  had  to  go  from 
one  place  to  anotJieVf  and  while  we  were  there  we  wanted  to  lite  in  that  Tumse^ 
and  that  was  the  way  it  was  going  to  be  occupied;  that  way,  and  no  other." 
It  cannot,  I  think,  be  fairly  inferred  from  this  statement  that  the  insured  in- 
tended to  or  did  convey  to  the  agent  the  idea  that  some  one  would  be  con- 
stantly in  the  actual  occupation  of  the  insured  buildings  within  the  ordinary 
meaning  of  those  words;  and  that  the  Words  of  the  indorsement  may  well  be 
construed  in  the  light  of  this  statement  to  mean  just  such  an  occupancy  as  the 
assured  stated  they  were  to  have,  and  that  such  occupancy  would  not  be  a  con- 
tinuous one,  but  would  conform  to  the  necessities  and  convenience  of  the 
insured  in  carrying  on  and  working  the  farm  on  which  they  were  situated. 

While  the  findings  of  the  jury  are  undoubtedly  subject  to  the  criticism 
made  in  the  opinion  of  the  majority  of  the  court,  still,  if  the  indorsement  be 
construed  as  I  think  it  must  be  in  view  of  the  evidence,  the  inconsistencies  of 
the  findings  are  not  fatal  to  the  plaintiff's  right  of  recovery,  and  ought  not  to 
reverse  the  judgment;  or  if  the  judgment  should  be  reversed  on  account  of 
the  inconsistent  and  unsupported  findings  pf  fact  by  the  jury,  then  it  should 
be  reversed  lor  that  reason  alone,  and  not  because,  upon  the  whole  evidence 
in  the  case,  the  plaintiff  is  not  entitled  to  recover. 
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Orton,  J.  I  most  respectfully  concur  in  this  dissenting  opinion  as  ex- 
pressing my  views  of  the  case. 

NOTE. 

Hre  Ififurance — Non- Occupancy. 

Vacancy  is  not  snch  a  change  of  risk  as  to  forfeit  a  fire  insurance  policy  without  ex- 
press agreement.  Becker  v.  Farmers'  Miit.  Ins.  Co.,  (Mich.)  12  N.  W.  Rep.  874.  Where 
a  policy  provided  that  it  should  be  void  if  the  premises  became  and  remained  vacant, 
And  the  premises  were  sold  and  the  policy  assigned,  with  the  consent  of  the  insurance 
company  indorsed,  the  indoraement  stipulating  that  the  policy  should  be  subject  to  the 
same  terms  and  conditions  as  before,  the  supreme  court  of  Illinois  held  that  the  policy 
was  nut  absolutely  void  in  case  of  vacancy,  but  only  voidable  at  the  option  of  the  com- 
pany, and  that  the  company  must  exercise  its  right  of  election  before  the  property  be- 
comes again  occupied.  Insurance  Co.  of  N.  A.  v.  Garland,  13  Ins.  Law  J.  409.  See 
i^chmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  41  111.  295  ;  Insurance  Co.  of  N,  A.  v.  McDowell,  50 
III.  120 ;  Westchester  Fire  Ins.  Co.  v.  Foster,  90  111.  121.  Where  a  policy  provided  that 
if  tire  house  ceased  to  be  occupied  as  a  dwelling  the  policy  should  cease,  and  the  ten- 
ant moved  out  about  six  in  the  evening  and  the  fire  broke  out  about  eight  hours  later, 
it  was  held  by  the  Connecticut  court,  Bennett  v.  Agricultural  Ins.  Co.,  12  Ins.  Law  J. 
^l,  that  the  terms  of  the  policy  were  explicit  and  non-occupancy  would  avoid  the  pol- 
icy. See  to  same  eifect  Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553.  But  a 
provision  as  to  vacancy  does  not  apply  where  a  man  and  his  family  leave  home  for 
twelve  days  to  visit  a  sick  daughter,  and  engajje  a  person  to  go  tp  the  house  daily  and 
look  after  it.  Stupetzki  v.  Transatlantic  Fire  Ins.  Co.,  (Mich.)  5  N.  W.  Rep.  401.  And 
under  a  provision  of  forfeiture  if  the  property  was  allowed  to  remain  vacant  for  more 
than  30  davs,  the  proof  must  show  a  continuous  vacancy  for  that  period.  Aurora  P. 
&  M.  Ins.  Co.  V.  Hopkins  Manuf  g  Co.,  (Mich.)  11  N.  W.  Rep.  846.  Where  the  property 
was  a  distillery  and  the  policv  prohibited  its  use  as  such,  covering  a  carpenter's  risk, 
and  the  repairs  were  completed  before  the  end  of  the  term,  when  the  building  remained 
unoccupied,  it  was  held  that  the  policy  was  not  forfeited  by  a  provision  that  it  should 
become  void  if  the  premises  should  remain  vacant  or  unoccupied.  Alkau  v.  New  Hamp- 
shire Ins.  Co.,  (Wis.)  10  N.  W,  Rep.  91. 


Thompson  and  another  o.  Western  Union  Tel.  Co.* 

Filed  December  1,  1885. 

Telegraph  Companies — Condition  on  Blank — Negligent  Tbansmission  ob  Delivery 
OP  Message — Damages. 

Where  an  unrepeated  telegram,  sent  on  a  printed  blank  that  provides  that 
(< «  «  «  it  is  agreed  between  the  sender  and  the  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non-de- 
livery, of  any  unrepeated  mes.sage,  whether  happening  by  negligence  of  its  servants 
or  otherwise,  beyond  the  amount  received  for  sending  the  same,"  is  delayed,  and 
by  reason  of  such  delay  the  sender  loses  the  sale  of  a  horse,  he  may  recover  the 
amount  of  loss  actually  sustained  by  him. 

Appeal  from  circuit  court,  Grant  county. 

Wilson  &  Provis,  for  respondents,  William  Thompson  and  another.  Brooks 
<t  Butcher,  for  appellant.  Western  Union  Tel.  Co. 

Taylor,  J.  The  respondents  brought  their  action  in  justice's  court  against 
the  appellant  company  to  recover  damages  of  the  company  for  negligently 
delaying:  the  transmission  and  delivery  of  the  following  telegram,  delivered 
by  the  plaintiffs  to  the  agent  of  the  appellant  at  Boscobel,  in  this  state,  viz. : 

"BoscoBEL,  April  26. 1884. 
"To  E.  G.  Thompson,  Fennimore,  Wis.:  Send  bay  horse  to-day.    Mock 
loads  to-night. 
[Signed]  "William  Thompson." 

This  message  was  delivered  to  the  agent  of  the  company  at  Boscobel  at  10 
A.  M.,  on  the  twenty-sixth  of  April,  1884,  and  was  not  delivered  at  Fennimore 


^  See  note  at  end  of  case. 
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until  about  10  A.  m.,  on  the  twenty-eighth  of  April,  1884.  The  distance  l>e- 
tween  Boscobel  and  Fennimore  is  about  12  miles.  The  company  has  a  tele- 
graph line  betwe<*.n  the  two  places.  To  send  the  message  over  the  lines  it 
would  go  first  to  Milwaukee  and  from  there  to  Fennimore.  The  figent  of  the 
company  at  Fennimore  sajrs  he  received  the  message  at  10  o'clock  a.  m.,  on 
the  twenty-eighth,  and  delivered  it  to  the  person  to  wliora  it  was  sent  in  Ihi-ee 
minutes  after  it  was  received.  The  usual  time  for  sending  a  dispatch  from 
Milwaukee  to  Fennimore  is  about  20  minutes.  It  was  also  stated  by  the 
operator  at  Boscobel  that  he  sent  the  message  to  Milwaukee  as  soon  as  it  was 
received  by  him  from  the  plaintiff.  The  delay  was  between  Milwaukee  and 
Fennimore.     The  twenty-sixth  of  April,  1884,  was  Saturday. 

The  respondents  recovered  in  justice's  court,  and  the  company  appealed  to 
the  circuit  court.  A  trial  was  had  in  that  court,  and  the  respondents  recov- 
ered a  verdict  for  S25  damages,  for  which  they  had  judgment,  and  the  company 
appeals  to  this  court  Upon  the  argument  in  this  court,  the  counsel  for  the 
appellant  insists  that  upon  the  proofs  the  plaintiflP  was  entitled  to  recover 
only  the  money  paid  for  sending  the  message,  and,  as  that  had  been  tendered 
after  the  action  was  commenced,  together  with  the  costs  of  the  action  up  to 
the  time  of  the  tender,  the  judgment  should  have  been  In  favor  of  the  appel- 
lant. This  proposition,  it  is  insisted,  should  be  sustained  upon  two  grounds: 
(1)  Because  such  was  the  contract  between  the  parties  at  the  time  the  mes- 
sage was  sent;  and,  (2)  upon  the  facts  proved  and  under  the  complaint,  such 
is  the  extent  of  the  damages  the  plaintiff  is  entitled  to  recover  against  the 
appellant  in  this  action.  The  telegram  was  written  upon  one  of  the  blanks  of 
the  company,  and  the  plaintiff  admits  that  he  knew  the  contents  of  said  blank 
when  he  sent  the  message.  The  following  is  printed  on  such  blanks,  viz.: 
**  AH  messages  taken  by  this  company  are  subject  to  the  following  terms:  To 
guard  against  mistakes  or  delays  the  sender  of  a  message  should  order  it  re- 
peated', that  is,  telegraphed  back  to  the  originating  office  for  comparison. 
For  this  one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery of  any  unrepetited  message,  whether  happening  by  negligence  of  its 
servants  or  otlierwise,  beyond  the  amount  received  for  sending  the  same;  nor 
for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non-delivery,  of 
any  repeated  message  beyond  fifty  times  the  sum  received  for  sending  the 
same,  unless  specially  insured;  nor  in  any  case  for  delays  arising  from  una- 
voidable interruption  in  the  working  of  its  lines,  or  for  errors  in  cipher  or 
obscure  message.  And  this  company  is  hereby  made  the  agent  of  the  sender 
without  liability  to  forward  any  message  over  the  lines  of  any  other  company 
when  necessary  to  reach  its  destination.  Correctness  in  the  transmission  of 
messages  to  any  point  on  the  line  of  this  company  can  be  insured  by  contract 
in  writing,  stating  agreed  amount  of  risk,  and  payment  of  premiums  thereon 
at  the  following  rates,  in  addition  to  the  usual  charges  for  repeated  mess<iges, 
viz.:  One  per  cent,  for  any  distance  not  exceeding  1,000  miles,  and  two  per 
cent,  for  any  greater  distance.  No  employe  of  the  company  is  authorized  to 
vary  the  foregoing." 

It  is  not  alleged  in  the  complaint,  nor  proved  upon  the  trial,  that  any  rea- 
son was  given  by  the  plaintiff  to  the  agent  at  Boscobel  for  sending  the  mes- 
sage, except  what  appears  on  the  face  of  it,  but  he  testifies  that  he  told  the 
agent  to  "hurry  it  up."  It  is  insisteil  that,  according  to  the  terms  of  the 
contract  signed  by  the  plaintiff  when  he  sent  his  message,  the  company  is  re- 
lieved from  all  liability  to  respond  in  damages  to  the  plaintiff  for  any  neglect 
or  delay  in  forwarding  or  delivering  the  message  beyond  the  repayment  of 
the  money  paid  to  the  company  for  sending  the  same.  Whatever  may  be  the 
decisions  of  other  courts  in  other  st^ites  upon  this  question,  we  think  the  de- 
cisions of  this  court  settle  the  question  against  the  appellant.     Candee  v.  IV.  2/. 
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TeL  Co.,  34  Wis.  471;  Hihhard  v.  W.  U,  Tel.  Co.,  33  Wis.  558,  568.  In  these 
cases  the  telegrams  were  sent  as  night  dispatches,  upon  printed  blanks  of  the 
company  by  the  terms  of  which  such  messages  were  sent  at  half  the  usual 
rates  for  day  messages,  "on  condition  that  the  company  should  not  he  liable 
for  errors  or  delay  in  the  tranftmission  or  delivery  or  nondelivery  of  tnich 
fnessages,  from  whatever  cause  occurring,  and  should  only  be  bound  in  such 
cases  to  return  the  amount  paid  by  the  sender.  ^  In  both  cases  it  was  held 
that  the  contract  was  void  as  against  public  policy  so  far  as  it  undertakes  to 
protect  the  company  from  liability  for  the  negligence  or  fraud  of  its  agents. 
In  the  last  case  cited  the  present  chief  justice  says,  quoting  from  the  opinion 
in  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  751:  "While  telegraph  companies  are 
not  insurers,  and  do  not  guarantee  the  delivery  of  all  messages  with  entire 
accuracy  and  against  all  contingencies,  they  do  undertake  for  ordinary  care 
and  vigilance  in  the  performance  of  their  duties,  and  to  answer  for  the  neglect 
and  omission  of  duty  of  their  servants  and  agents;"  "and  this  degree  of  lia- 
bility the  law  imposes  upon  them,  as  well  in  the  transmission  and  delivery  of  a 
night  as  of  a  day  dispatch."  Chief  Justice  Dixon,  in  the  Candee  Case,  says: 
"Either  the  company  enters  into  a  contract  with  him,  (the  sender  of  the  mes- 
sage,) and  takes  upon  itself  the  burden  of  some  sort  of  legal  obligation  to  send 
the  message,  or  it  does  not.  It  would  be  manifestly  against  reason,  and  what 
all  must  assume  to  be  the  intention  of  the  parties,  to  say  that  no  contract  what- 
ever is  made  between  them,  and  nobody,  not  even  the  oflicers  or  representatives 
of  the  company,  asserts  such  a  doctrine.  It  would  seem  utterly  absurd  to  assert 
it.  Holding  itself  out  as  ready  and  willing  and  able  to  perform  the  service 
for  whosoever  comes  and  pays  the  consideration  itself  fixed  and  declared  to 
be  sufficient,  and  actually  receiving  such  consideration,  it  cannot  be  denied, 
we  think,  that  a  legal  obligation  arises  and  duty  exists  on  the  part  of  the  com- 
pany CO  transmit  the  message  with  reasonable  care  and  diligence,  according 
to  the  request  of  the  sender."  We  are  quite  satisfied  with  the  decisions  of 
this  court  above  cited,  and  with  the  reasons  given  to  sustain  them,  and  we  be- 
lieve they  are  in  accord  with  the  weight  of  authority  in  other  courts.  See  U. 
8.  Tel.  Co.  V.  Gildersleve,  29  Md.  248;  Baldwin  v.  Same,  45  N.  Y.  744;  Breese 
V.  Same,  48  N.  Y.  140;  Bartlett  v.  W.  U.  Tel.  Co.,  62  Me.  209;  New  York  & 
W.  P.  Tel.  Co.  V.  Dryhurg,  35  Pa.  St.  298;  Telegraph  Co.  v.  Grisu)old,31 
Ohio  St.  301 ;  W.  U.  Tel.  Co.  v.  Fenton,  52  Ind.  1 ;  Abraham  v.  W.  U.  Tel.  Co., 
23  Fed.  Rep.  315;  Express  Co.  v.  Caldwell,2l  Wall.  269;  Parks  v.  Alta  Cal. 
Tel.  Co.,  13  Cal.  422;  White  v.  W.  U.  Tel.  Co.,  14  Fed.  Rep.  710-718;  Trtie  v. 
International  TeL  Co.,  60  Me.  9;  Wann  v.  W.  U.  Tel.  Co.,  37  Mo.  482. 

In  holding  that  the  telegraph  company  was  liable  to  the  plaintiff  upon  the 
facts  proved  in  this  case,  we- do  not  wish  to  be  understood  as  holding  that  the 
company,  under  the  agreement  in  question,  would  be  liable  for  a  mere  mistake 
as  to  the  accuracy  of  the  massage  sent,  or  in  its  delivery,  which  might  occur 
in  the  transmission  and  delivery  notwithstanding  the  exercise  of  ordinary 
care  on  the  part  of  the  company,  its  agents,  and  servants.  The  evidence  in 
this  case  shows  a  want  of  ordinary  care  and  diligence  in  the  transmission  and 
delivery  of  the  message  when  unexplained,  and  not  a  mere  mistake  which 
might  occur  consistently  with  the  exercise  of  ordinary  care.  The  learned  cir- 
cuit judge  did  not  err  in  charging  the  jury  that  "it  was  the  duty  of  the  de- 
fendant company  to  transmit  the  message  with  reasonable  care  and  diligence, 
and,  in  so  far  as  the  contract  at  the  head  of  the  message  blank  undertakes  to 
limit  or  change  this  liability,  it  is  void." 

The  only  other  question  in  the  case  is  whether  the  plaintiff,  upon  the  facts 
proved,  was  entitled  to  recover  more  than  nominal  damages.  It  seems  to  us 
thlit  the  telegram  itself  informed  the  agent  of  the  company  that  it  was  of  im- 
portance that  the  hoi-se  mentioned  therein  should  be  sent  to  Boscobel  imme- 
diately on  receipt  of  the  telegram,  so  that  he  would  arrive  there  before  Mock 
would  load  his  horaes  that  evening.     It  was  shown  on  the  trial  that  Mock  was 
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a  well-known  purchaser  of  horses  in  that  vicinity,  and  wss  in  the  habit  of 
shipping  horses  purchased  from  that  place  to  Milwaukee;  and,  in  the  absence 
of  evidence  to  the  contrary,  it  may  be  presumed  that  the  agent  of  the  com- 
pany knew  that  fact.  The  telegram  fairly  conveyed  the  idea  to  the  agent 
that  this  horse  was  wanted  on  that  day  at  Boscobel  for  the  purpose  of  sale  to 
Mock.  This  was  indicated  by  the  words  in  the  telegram,  "Mock  loads  to- 
night." The  evidence  clearly  tended  to  show  that  the  plaintiffs  lost  the  sale 
of  the  horse  to  Mock  by  reason  of  the  delay  in  transmitting  the  message,  and 
that  the  loss  of  such  sale  was  a  damage  to  them  of  $25,  which  was  the  amount 
they  recovered. 

We  think  the  case  was  correctly  decided  at  the  circuit,  and  there  are  no  er- 
rors in  the  record  which  should  cause  a  reversal  of  the  judgment.  This  de- 
cision, as  well  as  the  two  above  quoted  made  by  this  court,  are  in  accord  with 
the  policy  of  this  state  as  evidenced  by  the  enactment  of  chapter  171,  Laws 
1885.  This  chapter  expressly  declares  that  all  telegraph  companies  doing 
business  in  this  state  shall  be  liable  "for  all  damages  occasioned  by  failure  or 
negligence  of  their  operators,  servants,  or  employes  in  receiving,  copying, 
transmitting,  or  delivering  dispatches  or  messages." 

The  judgment  of  the  circuit  court  is  affirmed. 

NOTE. 

Telegraph  Oompany — Limiting  Liahility  hy  Qmtract. 

It  was  held  by  the  supreme  court  of  Nebraska  in  Becker  v.  W.  U.  Tel.  Co.,  7  N.  W. 
Rep.  808,  that  a  telegraph  company  has  a  right  to  make  reasonable  rules  relative  to 
sending  dispatches,  and  thereby  limit  its  liability  for  errors  not  occasioned  by  gross 
negligence  or  willful  misconduct.  A  condition  that  the  company  will  not  be  respon- 
sible tor  the  correct  transmission  of  message  beyond  the  amount  received  therefor,  un- 
less repeated,  at  an  additional  expense,  is  a  reasonable  regulation,  and  if  brought  home 
to  tlie  sender  of  a  message,  or  made  the  subject  of  special  contract,  will  be  enforced  as 
to  all  errors  not  caused  by  gross  negligence  or  willful  misconduct.  The  same  view  has 
been  taken  in  several  cases.  The  supreme  judicial  court  of  Massachusetts  held,  in  Red- 
path  v.  W.  U.  Tel.  Co.,  112  Mass.  71,  that  in  such  a  case  the  company  is  not  liable  be- 
yond the  amount  received  for  sending  the  same,  where  the  mistake  in  the  transmission 
or  the  delay  in  the  delivery  was  not  caused  by  gross  negligence  or  fraud.  To  same  effect 
are  Ellis  v.  American  Tel.  Co.,  13  Allen,  226,  and  MacAndrew  v.  Electric  Tel.  Co.,  17  C. 
B.  3.  See  Camp  v.  W.  U.  Tel.  Co.,  1  Mete.  (Ky.)  164 ;  Breese  v.  U.  8.  Tel.  Co.,  45  Barb. 
274 ;  S.  C.  48  N.  Y.  132;  Wann  v.  W.  U.  Tel.  Co.,  37  Mo.  472. 

It  is  said  in  Breese  v.  U.  S.  Tel.  Co..  48  N.  Y.  132,  that  the  conditions  in  a  telegraphic 
message  as  to  repeating  are  a  reasonable  regulation ;  and  that  when  a  person  writes  a 
dispatch,  and  signs  his  name,  upon  a  blank  containing  a  printed  condition  that  the 
company  will  not  be  responsible  for  the  correct  transmission  of  the  message  unless  it 
is  repeated  at  an  additional  expense,  he  cannot  recover  for  an  error  in  transmission,  » 
the  condition  as  to  repeating  not  being  complied  with, -and  there  being  no  all^ation 
of  gross  negligence  or  willful  misconduct  on  the  part  of  the  company.  It  has  been  said 
that  the  printed  top  to  the  blank  furnished,  ujjon  which  telegrams  are  to  be  written,  are 
"rules  and  regulations  "  until  the  message  is  signed  and  delivered  for  transmission,  sub- 
ject to  them,  when  they  become  a  binding  contract  between  the  compaiiy  and  the 
sender.  Becker  v.  W.  U.  Tel.  Co.  (Neb.)  7  N.  W.  Rep.  868 ;  Wolf  ▼.  W.  U.  Tel.  Co.,  62 
Fa.  St.  83.  It  is  held  to  be  immaterial  whether  the  conditions  are  actually  read  and 
assented  to  by  the  sender  or  not.  Grace  v.  Adams,  100  Mass.  505;  Redpath  v.  W.  U.  Tel. 
Co.,  112  Mass.  71.  See,  also,  Grinnell  v.  W.  U.  Tel.  Co.,  113  Mass.  299,  and  W.  U.  Tel. 
Co.  V.  Carew,  16  Mich.  625. 
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Filed  December  15,  1885. 

1.  HoHioiDs—MniiDra  nr  Fibst  Dkobeb— Kiluno  Ofticbr  Making  Abrest. 

An  attempt  to  make  an  arrest  by  an  officer  antfaorized  to  make  it  is  of  itself  no 
provocation  in  law,  since  every  person  is  bound  to  submit  to  the  ordinary  course 
of  justice,  and  the  officer's  warrant  is  a  protection  to  him  for  all  acts  reasonably  re- 
quired for  its  execution.  Hence  the  intentional  killing  of  an  officer  acting  m  the 
proper  discharge  of  his  duty  must  ordinarily  constitute  the  offense  of  murder  in  the 


2.  8ai»— Officbb  Actikg  undbb  Void  Pbocbss— PBOvocxnoN. 

So  the  malicious  and  x>remeditated  killing  of  an  officer  acting  under  void  pro- 
cess, or  without  process,  is  murder,  notwithstanding  circumstances  of  provocation 
or  conflict  which  might  otherwise  reduce  the  offense  to  manslaughter. 

8.  Same— Exclusion  of  Evidence  as  to  Chabacteb  of  Warrant. 

But  where  the  question  of  actual  malice  or  premeditation  is  in  dispute,  and  the 
question  of  the  grade  of  the  offense  is  open  for  the  jury,  in  the  case  of  an  attempte<i 
arrest,  the  existence  of  process  or  its  validity  becomes  material.  Hence  error  in  the 
reception  of  evidence  of  the  existence  or  contents  of  a  warrant  (in  cases  where  \l& 
possession  is  required)  is  presumptively  prejudicial. 

4.  Criminal  Law— Tbial— Accused  Tbstifyino —Commenting  on  Testimony. 

Where  the  defendant  in  a  criminal  case  is  sworn  as  a  witness  in  his  own  belialf. 
his  failure  to  explain  or  contradict  evidence  of  conduct  or  admissions  tending  to 
criminate  him  is  the  proper  subject  of  comment  before  the  jury,  and  may  be  con- 
sidered by  them  on  the  question  of  his  credibility. 

6.  Homicide — Mubder — ^Abbest — Warrant — Evidence. 

Where,  ujwn  the  trial  of  an  indictment  for  murder,  the  state  undertook  to  jus- 
tify an  attempted  arrest  bv  the  deceased  under  a  warrant  issued  by  a  justice  of  tlie 
p^u;e,  which  was  claimea  to  be  lost,  before  secondary  evidence  can  properly  be  re- 
ceived of  its  contents  the  foundation  must  be  laid  therefor,  by  evidence  sufficient 
to  establish  a  reasonable  presumption  of  its  loss.  The  testimony  of  the  magistrate 
who  delivered  it  to  the  officer  "that  he  had  not  since  seen  it,  and  did  not  know 
where  it  was ,  that  he  had  searched  for  it  thoroughly  and  had  not  been  able  to  find 
it," — is  not  alone  sufficient  to  raise  such  presumption. 

6.  Criminal  Law— Tbial — Rejection  of  Evidence. 

Where  an  offer  of  evidence  embraces  several  distinct  facts,  some  of  which  are 
incompetent  or  immaterial,  the  whole  may  be  rejected. 

7.  Homicide — Mubdeb — Officeb  Making  Abbest — Evidence  Kebuttino  Malice. 

A  defendant  on  the  trial  of  an  indictment  for  killing  an  officer  while  attempting 
his  arrest  may,  for  the  purpose  of  rebutting  evidence  of  malice  and  of  preparation 
to  resist  an  arrest  by  the  officer,  show  tliat  ne  had  armed  himself  in  expectation  of 
a  felonious  assault  by  another  party  with  whom  he  had  a  quarrel,  and  who  had 
threatened  or  attempted  to  kill  him  the  same  day ;  but  evidence  of  the  transactions 
out  of  which  such  quarrel  arose  would  be  immaterial  and  improper  upon  exami- 
nation in  chief. 

8.  Witness— Impeaching  Evidence. 

Evidence  offered  to  contradict  a  witness  by  way  of  impeachment  must  relate  to  a 
material  issue. 

9.  Abrebt— Exhibition  of  Warrant. 

A  party  whose  arrest  is  attempted  should  first  be  notified  of  the  purpose  of  the 
officer.  For  this  no  particular  lorm  of  words  is  necessary.  It  is  enough  that  the 
officer  and  his  business  be  known.  Where  an  officer,  in  the  first  instance,  used  the 
words,  "You  are  my  prisoner."  held,  competent  evidence  of  notification  by  him  of 
his  business.  It  is  not  necessary  that  he  should  exhibit  his  warrant  before  the  ar- 
rest. 

10.  Homicide— Murder  of  Officer  Making  Arrest— Justification— Self-Defrnse— 
Evidence. 

Whether  or  not  in  a  case  of  homicide  in  resisting  an  officer  the  accused  under- 
stood him  to  be  an  officer  and  knew  his  business,  and  also  any  irroi^iilarity  or 
want  of  authority  in  making  the  arrest,  are  matters  proper  to  be  consiilored  in  de- 
termining the  question  oi  provocation  or  the  grade  of  the  offense  ;  but  in  no  event 
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wonld  he  be  justified  in  killing  the  officer  (whether  the  arrest  were  duly  authorized 
or  not)  unless  in  self-defense  in  order  to  protect  himself  from  great  an'd  imminent 
personal  injury,  as  the  case  would  appear  to  men  of  fair  average  intelligence,  pru- 
dence, and  firmness. 

Appeal  from  a  judgment  of  the  district  court,  "Wright  county. 

W  J.  Hahn  and  James  M.  Martin,  for  the  State.  Albert  F,  Foster  and  /. 
C.  Tarbox,  for  appellant,  Granville  L.  Spaulding. 

Vanderburgh,  J.  The  defendant  shot  and  fatally  wounded  one  Charles 
A.  Washburn  while  the  latter,  a  constable,  was  attempting  his  arrest,  and  was 
tried  and  found  guilty  of  murder  in  the  first  degree.  The  alleged  ofifense 
was  committed  at  the  house  of  one  Konkler,  a  brother-in-law  of  defendant, 
wliere  deceased  went  to  make  the  arrest  in  the  evening  of  October  19,  1884. 
Both  parties  were  armed  with  pistols,  and  each  shot  and  wounded  the  other. 
It  appears  that  Washburn  proceeded  to  the  house,  but  did  not  go  in ;  that  soon 
after  the  defendant  made  his  appearance  at  the  door,  and  just  after  he  passed 
out  the  former  summoned  him  to  surrender,  using  the  words,  "You  are  my 
prisoner;  hands  upl"  and  that  thereupon  the  firing  immediately  occurred. 
There  is  some  conflict  in  the  evidence  on  the  part  of  the  respective  parties  in 
respect  to  the  circumstances  of  the  attempted  arrest,  the  position  occupied  by 
the  parties,  and  the  order  in  which  the  shots  were  exchanged,  whicli  must 
have  followed  one  after  tlie  other  in  quick  succession,  the  whole  affair  occu- 
pying but  a  brief  space  of  time. 

The  evidence  in  behalf  of  the  prosecution  also  tended  to  show  that  the  de- 
fendant had  the  same  day  procured  the  pistol  used  by  him,  caused  it  to  be 
loaded,  and  made  threats  to  resist  any  attempt  to  arrest  him  at  all  hazards; 
that  he  held  a  pistol  in  his  right  hand  as  he  came  out  of  the  house;  and  that 
he  fired  first  as  soon  as  he  was  spoken  to  by  Washburn,  and  without  waiting 
for  or  seeking  any  explanations.  The  defendant*s  evidence  does  not  directly 
controvert  the  threats,  but  tended  to  prove  that  he  was  surprised,  and  as- 
saulted and  fired  on  before  he  shot  Washburn.  The  credibility  of  the  wit- 
nesses, and  the  intrinsic  probability  or  Improbability  of  their  stories,  was  of 
course  for  the  jury. 

1,  This  statement  of  the  evidence  in  this  case  is  made  with  reference  to  the 
first  error  assigned  by  the  defendant  upon  this  appeal,  which  involves  tlie 
question  of  the  materiality  of  the  possession  of  legal  process  by  the  officer, 
and  the  competency  and  sutliciency  of  the  proof  thereof  introduced  at  the  trial. 
An  attempt  to  make  an  arrest,  by  an  officer  authorized  to  make  it,  can,  of 
itself,  be  no  provocation  in  law,  since  every  person  is  bound  to  submit  to  the 
regular  course  of  justice,  and  the  officer's  warrant  is  a  protection  to  him  for 
all  acts  reasonably  required  in  order  to  its  execution.  Hence  the  intentional 
killing  of  an  officer  so  acting  under  process,  in  the  proper  discharge  of  his 
duty,  must  ordinarily  warrant  a  conviction  of  murder  in  the  first  degree. 
But  all  the  circumstances  connected  with  any  particular  case  are  for  the  jury, 
having  respect  to  any  mistake  or  misunderstanding  of  the  parties,  or  irregu- 
larity or  want  of  authority  in  making  the  arrest,  as  beaiingupou  the  question 
of  the  grade  of  the  offense.  And  where  there  is  no  warrant,  or  it  is  so  de- 
fective in  matt^^r  of  substance  as  to  be  void  on  its  face,  (in  cases  where  a  war- 
rant is  necessary,)  the  officer  is  not  eniitled  to  such  peculiar  legal  protection; 
and  the  crime  may  be  reduced  to  manslaughter  where  he  unwarrantably  at- 
tempts or  persists  in  making  the  arrest,  and  it  is  committed  under  such  rear 
sonable  provocation,  or  other  circumstances,  as  to  bring  the  case  within  the 
statute  defining  manslaughter.  1  Buss.  Cr.  (9th  Ed.)  *736,  824;  Reg.  v. 
Allen,  Steph.  Dig.  Orim.  Law,  App. 

But  the  malicious  and  premeditated  killing  of  an  officer,  or  other  person, 
is  mui-der  notwithstanding  circumstances  of  provocation  or  conflict  which 
might  otherwise  reduce  the  offense  to  manslaughter.  State  v.  Hoyt,  13  Mmn. 
149,  (Gil.  125;)  State  v.  Qut,  13  Minn.  361,  (Gil.  315.)    Where,  however,  the 
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question  of  actual  malice  or  premeditation  is  in  dispute,  and  the  question  of 
the  grade  of  the  offense  or  of  justification  is  open  for  the  jury  in  the  case  of 
attempted  arrest,  the  existence  of  process  or  its  validity  becomes  material* 
In  certain  aspects  of  the  case  at  bar,  therefore,  the  question  whether  the  war- 
rant under  which  Washburn  assumed  to  act  authorized  the  arrest  of  defend- 
ant was  material;  and  hence  error  in  the  reception  of  the  evidence  of  the 
existence  or  contents  of  such  warrant  was  substantial  and  presumptively 
prejudicial. 

It  is  suggested  by  the  prosecution  that  the  evidence  of  the  threats  showing 
malice  and  premeditation  is  undisputed,  and  hence,  for  that  reason,  the  war- 
rant was  immaterial.  It  is  true  this  evidence  was  not  contradicted,  and  the 
defendant,  who  was  sworn  as  a  witness  for  himself,  made  no  allusion  to  or 
explanation  of  the  threats;  but  that  went  rather  to  the  credibility  of  his  tes- 
timony, leaving  the  burden  upon  the  state  to  make  out  its  ciise,  and  the  jury 
to  determine  tlie  truth  upon  the  whole  evidence  in  respect  to  the  question  of 
intent  and  the  nature  of  the  defendants  assault.  State  v.  Staley,  14  Minn. 
118,  (Gil.  75.) 

The  warrant  itself  was  not  produced  at  the  trial,  and  the  prosecution  en- 
deavored to  lay  the  foundation  for  secondary  evidence  by  the  testimony  of  the 
justice  who  issued  it,  who  testified  as  follows:  "1  don't  remember  tlmt  I 
have  seen  the  warrant  since  I  placed  it  in  ray  brother's  hands.  I  don't  know 
anything  at  all  about  where  it  is.  1  have  searched  for  it.  I  have  not  been 
able  to  find  it.  I  have  looked  for  it  thoroughly."  Parol  evidence  was  there- 
upon offered  and  received,  against  the  objections  of  the  defendant,  of  the 
charge  stated  in  the  warrant.  The  objections  should  have  been  sustained. 
No  proper  foundation  was  laid  for  secondary  evidence.  It  does  not  appear 
that  he  made  search  in  the  proper  place,  nor  what  measures  he  took  to  find 
the  warrant.  It  may  be  that  in  the  interval  it  was  lost,  but  we  do  not  think 
tliis  evidence  was  sufficient  to  establish  a  re^isonable  presumption  of  its  loss, 
which  is  the  object  of  the  proof  in  such  cases.  1  Greenl.  Ev.  §  508;  Thayer 
v.  Bat-Tiey,  12  Minn.  510,  (Gil.  406.) 

If  we  assume  that  secondary  evidence  was  admissible,  then  we  have  no 
doubt  that  it  was  not  necessary  to  produce  the  complaint  and  records  of  the 
justice,  but  the  contents  of  the  warrant  might  be  shown  by  parol.  It  is, 
however,  objected  that  the  court  should  have  required  the  production  of  the 
complaint  as  the  next  best  evidence  in  degree.  Conceding,  for  the  purpose  of 
this  case,  that  the  court  may  require  the  best  evidence  accessible,  yet,  as  the 
warrant  need  only  recite  ^he  substance  of  the  complaint,  and  not  a  copy  of  it, 
it  is  manifest  that  the  court  was  right  in  admitting  parol  evidence  instead. 
If  the  complaint  had  been  offered  as  secondary  evidence,  it  could  not  have 
been  received  against  defendant's  objection.  The  evidence  received  was 
proper,  but  it  should  have  been  more  full  and  explicit. 

2.  The  defendant  offered  to  prove  by  his  wife  that  one  Andrews  had  grossly 
insulted  and  abused  her  in  his  absence,  and  '*had  made  threats  to  kill  defend- 
ant, which  had  that  day  been  communicated  to  him ;  and  that  in  the  afternoon 
of  that  day  Andrews  had  attempted  to  carry  these  threats  into  execution;  that 
he  was  a  hard  character ;  and  that  defendant  had  good  reason  to  believe,  at  the 
time  of  the  shooting,  that  this  man  who  turns  out  to  be  Washburn  was  An- 
drews." This  was  offered  as  one  entire  proposition,  and  as  such  was  properly 
rejected.  In  view  of  another  trial,  however,  it  is  proper  to  say  tliat  so  much 
of  the  offer  as  proposed  to  prove  threats  of  Andrews  communicated  to  de- 
fendant, and  the  alleged  attempt  to  kill  him  on  the  same  day,  might  be  con- 
sidered material  in  connection  with  the  fact  of  the  existence  of  hostile  feelings 
or  a  quarrel  between  them  as  tending  to  support  defendant's  tlieory  of  tlie 
Cise,  and  to  explain  the  fact  of  his  being  armed  and  in  expectation  of  an  at- 
tack, and  as  bearing  on  the  question  of  premeditation.  8o,  also,  any  legiti- 
mate evidence  tending  to  show  that  defendant  mistook  Waaliburn  for  An- 
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drews  would  bo  proper.  But  a  statement  or  narrative  of  the  particulars  out 
of  which  the  supposed  difficulty  arose,  including  matters  which  had  trans- 
pired between  Andrews  and  defendant's  wife,  would  certainly  not  be  ma- 
terial or  proper  in  chief;  and,  whatever  the  purpose  may  have  been  in  offering 
the  evidence,  it  would  naturally  tend  to  distract  the  attention  of  the  jury  to 
a  collateral  issue. 

3.  In  respect  to  the  evidence  received  to  contradict  the  witness  Konkler, 
by  way  of  impeachment,  the  point  of  the  defendant's  objection  is  whether  the 
inquiry  related  to  a  material  matter.  It  is  evident  that  the  subject  in  view 
was  what  defendant  might  have  said  to  the  witness  in  reference  to  an  ex- 
pected attempt  by  Washburn  to  arrest  him.  This  was,  of  course,  material. 
But  the  proper  order  of  examination  was  not  observed,  and  some  of  the  ob- 
jections of  the  defendant  appear  to  be  well  taken ;  but,  as  we  do  not  think  the 
siime  questions  likely  to  arise  on  a  retrial,  it  is  unnecessary  to  enter  upon  a 
more  particular  examination  thereof  here. 

4.  The  declaration  or  summons,  "You  are  my  prisoner;  hands  upl"  made 
by  the  deceased  in  the  first  instance,  as  testified  to  by  several  witnesses,  was 
competent  evidence  of  a  suflicient  notification  of  his  object,  especially  in  view 
of  t)ie  fact  that  he  was  a  constable,  acting  within  his  jurisdiction.  Boscoe. 
dim.  Ev.  (7th  Ed.)  *760;  People  v.  Pool,  27  Gal.  578.  It  might  have  Ijeen 
followed  by  a  more  full  disclosure  had  an  opportunity  been  given;  and  if  the 
defendant  understood  the  deceased  to  be  an  officer,  and  that  he  came  to  make 
an  arrest,  and  for  no  other  purpose,  it  was  his  duty  to  give  such  opportunity, 
or  make  proper  inquiry  to  ascertain  his  authority,  and  to  refrain  from  becom- 
ing tlie  aggressor;  and  even  if  it  were  apparent  that  the  officer  was  trans- 
gressing his  authority  in  using  or  threatening  violence,  the  defendant  would 
only  be  warranted  in  using  force  and  inflicting  personal  injury  upon  him  in 
self-defense,  the  necessity,  or  apparent  necessity,  for  which  must  appear;  and 
in  no  event  would  he  be  justified  in  killing  the  officer  (whether  the  arrest  was 
duly  authorized  or  not)  unless  it  should  appear  to  be  necessary  in  order  to  pro- 
tect himself  from  great  and  imminent  personal  injury,  as  it  would  be  re- 
garded by  men  of  fair  average  intelligence,  prudence,  and  firmness.  State  v. 
Soremon,  32  Minn.  120;  S.  C.  19  N  W.  Rep.  738. 

It  was  not  necessary  for  the  officer  to  exhibit  his  warrant  before  the  arrest. 
The  matter  of  notification  in  this  case  was,  however,  for  the  jury,  as  well  as 
the  question  of  defendant's  recognition  of  the  deceased;  and  it  was  the  duty 
of  the  court  to  submit  it  to  them  ^as  we  think  the  court  intended  to  do)  to  de- 
termine whether  the  officer  and  his  business  were  known  to  defendant,  un- 
der the  circumstances. 

5.  The  instructions  asked  by  the  defendant  were  properly  disposed  of  by 
the  court,  and  the  instructions  given  by  the  court  upon  the  points  raised  here 
were  in  conformity  with  the  well-settled  rules  of  law  applicable  to  this  class 
of  cases,  and  need  not  be  particularly  considered.  But  for  the  reasons  be- 
fore stated  there  must  be  a  new  trial.  Judgment  vacated,  and  new  trial  or- 
dered. 


BORIGHT  V.  SPRINOriELD  F.  &  M.  INS.  C0« 

Filed  December  12,  1885. 

Insurance  on  Animals — Policy. 

Defendant  insured  plaintiff  against  loss  or  damage  by  fire  "  on  his  horses  and  colts 
while  in  barn,  and  by  lightning  only  while  in  use,  or  running  in  pasture,  or  yard 
on  his  farm,  in  the  town  of  Le  Sueur."  Held,  that  the  risk  against  lightning,  while 
the  horses  were  "  in  use  "  or  "running  in  pasture,''  was  not  liuiited  to  the  farm  oc- 
cupied by  plaintiff  at  the  date  of  the  issue  of  the  policy,  but  extended  to  any  place 
in  the  town  of  Le  Sueur. 
Same— Changing  Punctuation  in  Policy. 

Upon  an  issue  made  by  defendant  that  the  punctuation  of  the  policy  had  been 
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altered  aft^r  its  issue  by  the  insertion  of  certain  commas,  so  as  to  change  its  mean- 
ing, fieid,  that  it  was  not  competent  to  introduce  in  evidence  a  former  policy  issued 
by  defendant  to  plaintiff  on  the  same  class  of  property,  and  ajjainst  the  same  class 
of  risks,  for  the  purpose  of  showing  that  it  was  punctuated  differently. 
3.  Appeal — Evidence — Pri-bumitions. 

Where  the  record,  neither  in  the  body  of  the  case  nor  in  the  judge's  certificate, 
purports  to  contain  all  the  evidence,  this  court  cannot  presume  that  tliere  was  no 
other  evidence  tending  to  support  the  verdict  or  tindings,  (following  former  decis- 
ions.) 

Appeal  from  an  order  of  the  district  court,  Le  Sueur  county,  denying  new 
trial,  June  8,  1885. 

Cadwell  <fc  Parker^  for  respondent,  Washington  Boright.  Berry  d-  Morey^ 
for  appellant,  Springfield  F.  &  M.  Ins.  Co. 

Mitchell,  J.  Action  on  a  policy  of  insurance  to  recover  the  value  of  a 
colt  alleged  to  have  been  killed  by  lightning.  The  policy  was  issued  Decem- 
ber, 1883.  At  that  time  plaintiff  owned  and  occupied  a  farm  in  the  town  of 
Le  Sueur.  In  1884  he  leased  a  pasture  in  the  same  town,  but  distant  some 
two  miles  from  the  farm  referred  to.  The  colt  was  killed  in  July,  1884, 
while  in  this  pasture.  The  here  material  part  of  the  policy  is  that  the  de- 
fendant insured  the  plaintiff  against  damage  or  loss  by  fire,  to  the  amount  of 
8500,  "on  his  horses  and  colts  while  in  barn,  and  by  lightning  only  while  in 
use,  or  running  in  pasture,  or  yard  on  his  farm,  in  the  town  of  Le  8ueur, 
Minn." 

Aside  from  that  of  the  cause  of  the  death  of  the  colt,  the  principal  issue 
of  fact  upon  the  trial  was  whether  this  policy  had  been,  as  contended  by  de- 
fendant, altered  after  its  execution  by  inserting  commas  after  the  words  "ptos- 
ture"  and  "farm,"  respectively.  It  may  admit  of  serious  doubt  whether  the 
presence  of  these  commas  would  in  any  way  affect  the  meaning  of  the  pol- 
icy. It  has  been  well  said  that  punctuation  is  a  most  fallible  standard  by  whicli 
to  interpret  a  writing.  It  may  be  resorted  to  when  all  other  means  fail ;  but 
the  court  will  take  the  instruoient  by  its  four  corners  in  order  to  ascertain  its 
meaning.  If  that  is  apparent  on  judicially  inspecting  the  whole,  the  punc- 
tuation will  not  be  suffered  to  change  it.    Ewing  v.  Burnet,  11  Pet.  41. 

But  be  this  as  it  may,  the  policy  with  its  present  punctuation  is  fairly  and 
reasonably  susceptible  of  the  construction  claimed  for  it  by  plaintiff,  to- wit, 
that  it  covered  the  horses  and  colts  while  in  use,  or  wlille  at  pasture,  any- 
where in  the  town  of  Le  Sueur;  and  that  the  risk  was  not  liuiitinl  to  th'.'  farm 
of  plaintiff;  and,  even  if  it  was  equally  susceptible  of  another  meaning,  it 
should  be  construed  most  strictly  against  the  insurer.  In  determining  whether 
a  loss  is  within  the  policy,  so  far  as  location  is  concerned,  the  nature  of  the 
property  and  the  uses  to  which  it  is  devoted  may  be  considered  in  construing 
the  language  used  in  order  to  ascertain  the  meaning  of  the  parties,  unless  the 
location  is  specifically  defined.  Wood,  Ins.  109.  This  was  not  inanimate 
property,  like  household  goods,  having  a  fixed  location,  but  animals  designed 
for  domestic  use  on  the  farm  and  elsewhere,  as  occasion  required.  The  place 
of  use,  as  well  as  the  place  of  keeping  them,  would  necessarily  change  from 
time  to  time, — a  fact  which  the  parties  must  be  presumed  to  have  understood. 
If  the  risk  when  the  animals  were  at  pasture  is  to  be  limited  to  this  farm,  the 
risk  while  they  were  in  use  must  be  limited  to  the  same  location;  for,  as  the 
policy  reads,  we  see  no  room  for  any  distinction.  Had  the  insurer  intended 
to  limit  the  risk  to  the  farm  then  owned  by  plaintiff,  it  could,  and  naturally 
would,  have  used  more  explicit  and  unambiguous  language. 

2.  The  policy,  also  the  record  of  it  kept  by  defendant's  agent,  and  the  re- 
port of  it  sent  by  him  to  the  company,  were  all  introduced  in  evidence  by  de- 
fendant without  objection,  and  examined  and  compared  upon  the  issue  us  to 
the  alleged  alteration.  The  defendant  then  offered  a  former  policy  issued  to 
plaintiff  by  defendant,  through  the  same  agent,  on  the  same  class  of  property, 
and  against  the  same  class  of  risks,  but  for  a  smaller  amount;  also  the  agent's 
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record  and  report  of  it.  These  were  offered  for  the  purpose  of  showing  that 
they  contained  no  such  commas.  The  inference  sought  to  be  drawn  from 
this  fact  was  that  the  policy  in  suit,  as  issued,  did  not  contain  these  commas; 
and  this  inference  was  based  upon  tlie  assumption  that  the  agent  punctuated 
botii  policies  alike.  In  our  judgment,  the  evidence  was  inadmissible;  the  rec- 
ord and  report  for  the  manifest  reason  that  they  were  the  mere  statements  of 
defendant's  agents,  and  the  policy  for  the  reason  that  there  is  no  presumption 
that  the  second  policy  was  worded  or  punctuated  the  same  as  the  first.  There 
was  no  evidence  that  the  second  was  copied  from  the  first,  or  that  there  was 
any  agreement  of  the  parties  to  that  effect.  The  second  policy  was  in  no 
proper  sense  a  renewal  of  the  first,  although  the  first  was  surrendered  and 
canceled  when  the  second  was  issued.  It  was  in  itself  a  new,  complete,  and 
independent  contract.  Whatever  moral  force  there  may  be  in  the  suggestion 
that  the  agent  would  probably  write  and  punctuate  the  second  policy  the 
same  as  the  first,  it  certainly  has  no  legal  probative  weight  whatever. 

The  only  other  point  made  is  that  the  findings  are  not  sustained  by  the 
evidence.  Inasmuch  as  the  record,  neither  in  the  body  of  the  case  nor  in  the 
judge's  certificate,  purports  to  contain  all  the  evidence,  the  question  cannot, 
under  the  repeated  rulings  of  this  court,  be  considered.  Henry  v.  Hinman, 
21  Minn.  378;  Koethe  v.  O'Brien,  32  Minn.  78;  S.  C.  19  N^.  W.  Rep.  388; 
Craver  v.  Christian,  32  Minn.  525;  S.  C.  21  N.  W.  Rep.  716.  And  even  if 
the  record  purported  to  contain  all  the  evidence,  although  the  testimony  as  to 
the  cause  of  the  death  of  the  colt  is  quite  scant,  yet  we  hardly  think  we  would 
be  justified  in  saying  that  there  was  not  enough  to  sustain  the  finding.  Or- 
der aflarmed. 


Austin  v.  Northern  Pao.  R.  Co. 

Filed  December  12,  1886. 

New  Trial— Newly-Di80ovebed  Evidence. 

Motion  for  a  new  trial,  on  the  ground  of  newly-discovered  evidence,  held  to  have 
been  properly  denied  in  this  caae. 

Appeal  from  an  order  of  the  district  court,  Otter  Tail  county, 

/.  W,  Mason,  for  respondent,  Jacob  Austin.  W,  P,  Clough  and  if.  22.  Tyler, 
for  appellant,  Northern  Pac.  R.  Co. 

Mitchell,  J.  Action  for  damages  for  the  destruction  of  growing  timber  by 
fire  caused  by  sparks  from  one  of  defendant's  engines.  The  principal  item 
of  damage  claimed  was  the  killing  of  young  timber.  The  fire  occuiTed  May 
16, 1884.  This  action  was  commenced  August  4th,  issue  joined  August  18th, 
and  the  trial  had  November  21st. 

In  July,  1885,  defendant  moved  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  This  evidence  consisted  of  the  alleged  facts  that  when  the 
foliage  came  out  in  the  spring  of  1885,  it  appeared  that  very  little  of  the  plain- 
tiff's timber  had  been  killed,  and  that  this  fact  could  not  have  been  so  easily 
and  definitely  ascertjiined  or  positively  proven  in  November,  when  the  case 
was  tried,  because  forest  leaves  had  then  fallen.  We  fail  to  see  that  this  can 
be  called  newly-discovered  evidence.  Defendant  knew,  before  the  trial  as 
well  as  now,  that  it  is  more  diflScult  to  distinguish  a  dead  tree  from  a  living 
one  after  the  leaves  have  fallen,  and  that,  in  the  order  of  nature,  leaves  would 
come  out  again  on  living  trees  the  following  spring.  Neither  was  proper 
diligence  shown.  Defendant  was  advised  of  the  nature  of  this  action  early 
in  August,  which  was  before  leaves  fall.  An  examination  of  this  timber  would 
have  been  as  satisfactory  then  as  the  following  spring.  Defendant  knew  that 
leaves  fall  in  the  autumn.  If  an  examination  when  the  leaves  were  on  tiie 
trees  was  necessary,  there  is  no  reason  why,  in  the  exercise  of  ordinary  dili- 
gence in  preparing  for  trial,  the  defendant  should  not  have  had  the  exami- 
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nation  made  then.  There  was  certainly  no  abuse  of  discretion  in  refusing  a 
new  trial  on  such  a  state  of  facts.  Lampsen  v.  Brander,  28  Minn.  526;  S.  C. 
11  N.  W.  Rep.  94;  Peterson  v.  Faust,  30  Minn.  22;  S.  C.  14  N.  W.  Rep.  64; 
Eldridge  v.  Minneapolis  &  St.  L.  Ry.  Co.,  32  Minn.  253;  S.  G.  20  N.  W.  Rep. 
151. 

Order  affirmed. 


Johnson  v.  Cobseb  and  others. 
Filed  December  12.  1885. 

1.  COBPOBATIONS — LIABILITY  OP  PaBTIES  AtTKMPTINQ  TO  FOBIC  COBPORATIOW. 

Several  persons  who  have  entered  into  articles  of  association,  with  the  intention 
of  becoming  incorporated,  but  who  have  failed  to  perfect  an  incorporation,  are  in- 
dividually liable  upon  a  contract  which  they  may  oe  found  to  have  authorized  to 
be  made,  or  which  they  may  have  ratified,  although  such  contract  may  have  been 
in  terms  the  contract  of  the  association  or  assumed  corporation. 

2.  Same — Evidence  to  Fix  Liability. 

Evidence  considered  sufficient  to  charge  the  defendants  with  snch  liability. 
8.  Same — Gbabikg  and  Extension  op  Street — Membebs  not  Pabtnebs. 

The  purposes  of  such  an  association  being  to  secure  the  extension  and  grading  of 
a  public  street,  not  for  gain  or  profit,  held^  that  the  prosecution  of  the  contemplated 
work  by  the  unincorporated  association  did  not  constitute  the  association  a  partner- 
ship proper,  nor  the  associates  copartners,  with  authority  (implied  from  their  rela- 
tions) in  each  member  to  bind  all  of  the  associates  by  any  act  within  the  scope  of 
the  business  undertaken. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

Christianson  <&  Qjertsen  and  Thos.  Canty,  for  respondent,  John  Johnson. 
Rea,  Kitchel  i&  Shaw  and  Scott,  Longhrake  i&  Van  Cleve,  for  appellants,  E. 
S.  Corser  and  others. 

Dickinson,  J.  In  the  spring  of  1884  the  defendants  entered  into  articles 
of  association,  intending  to  acquire  a  corporate  character,  and  probably  sup- 
posed that  this  purpose  had  been  accomplished.  No  incorporation  was,  how- 
ever, effected.  The  articles  of  association  executed  by  the  defendants  declared 
the  purpose  of  the  proposed  corporation  to  be  to  secure  the  extension  of  a  cer- 
tain street  in  Minneapolis,  and  to  improve  and  beautify  the  same.  They 
provided  for  no  capital  stock,  but  that  the  funds  necessary  for  the  accom- 
plishment of  the  contemplated  purpose  should  be  raised  by  subscription  from 
the  members.  The  usual  officers  were  named,  and  a  board  of  five  directoi*s 
provided  for;  meetings  of  the  members  were  held;  officers  and  a  board  of  di- 
rectors elected;  by-laws  adopted,  which  provided  for  the  appointment  of  an 
executive  committee,  whose  duty  was  declared  to  be  to  direct  and  superintend 
the  work  and  to  employ  the  necessary  labor;  subscriptions  were  made  by  all 
of  the  defendants,  excepting  Stark,  for  the  purposes  of  the  association ;  a  con- 
tract was  made  between  the  association,  by  its  adopted  nanie,  and  certain 
contractors,  (Eagan  &  Salter,)  for  grading  and  improving  the  street;  and  the 
performance  of  the  work  under  the  contract  was  entered  upon.  The  plain- 
tiff was  an  employe  of  Eagan  &  Salter,  and  engaged,  with  others,  in  the 
work.  During  the  progress  of  the  work,  the  employes  of  the  contractors,  be- 
coming dissatisfied  with  their  employers,  cetised  to  work.  Then  two  of  the 
defendants,  Mathews  and  Kiebeth,  who  were  respectively  vice-president  and 
secretary  of  the  association,  made  an  agreement  with  the  laborers,  the  precise 
nature  of  which  is  in  dispute.  The  evidence  on  the  part  of  the  plaintiff  is 
sufficient  to  support  what  must  have  been  the  conclusion  of  the  jury,  that 
the  agreement  was  that  if  the  men  would  go  on  with  the  work,  the  associa- 
tion would  pay  them;  while  the  evidence  for  the  defendants  tended  to  show 
that  the  agreement  w<is  merely  to  pay  directly  to  the  laborers  the  money 
which  should  be  due  to  Eagan  &  Salter  on  their  contract.    By  this  action 
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the  plaintiff  seeks  to  recover  against  the  defendants  individually  upon  this 
agreement. 

The  attempt  to  become  incorporated  was  ineffectual  to  limit  the  individual 
liability  of  the  associates;  and  upon  any  contract  which  they  may  be  found 
to  have  authorized  to  be  made,  or  which  they  may  have  ratified,  although  in 
terms  the  contract  was  made  as  the  contract  of  the  association  or  assumed 
corporation,  the  members  may  be  held  to  an  individual  responsibility.  Hes9 
V.  Werts,  4  Serg.  &  R.  356;  PettU  v.  Atkins,  60111.454;  Bigelowv,  Gregory^ 
73  111.  197;  Gamett  v.  Richardson^  35  Ark.  144;  Kaiser  v.  Laiorance  Sa^ 
Bank,  56  Iowa,  104;  S.  C.  8N.  W.Rep.  772;  Abbott  y.  Omaha  Smelting  Co.^ 
4  Neb.  416;  Field  v.  Cooks,  16  La.  Ann.  153;  Jessup  v.  Carnegie,  44  2f. 
Y.  Super.  Ct.  (12  Jones  &  S.)  260.  While,  if  the  other  contracting  party  were 
to  charge  the  defendants  in  their  assumed  corporate  capacity,  they  might  not 
in  some  cases  be  heard  to  deny  their  corporate  existence,  yet,  there  being  in  fact 
no  such  existence,  the  plaintiff  may  go  behind  the  assumed  corporate  charac- 
ter, and  hold  the  real  principals  to  responsibility  for  the  acts  of  those  whom 
they  may  have  clothed  with  authority  to  act  in  behalf  of  the  association. 
Bigelow  v.  Gregory,  supra;  Kaiser  v.  Lawrence  8av,  Bank,  supra;  Jessup 
V.  Carnegie,  supra;  Hurt  v.  Salisbury,  55  Mo.  310. 

We  deem  the  evidence  to  have  been  sufficient  to  sustain  a  conclusion  on 
the  part  of  the  jury  that  all  of  the  defendants,  the  members  of  the  associa- 
tion, authorized  the  prosecution  of  the  contemplated  work,  and  knew  that  it 
was  actually  being  carried  forward  under  the  direction  of  the  appointed  agents 
of  the  association;  that  the  executive  committee  was  authorize  by  the  asso- 
ciation to  prosecute  the  work  as  its  agent,  and  for  that  purpose  to  employ  la- 
borers; that  the  alleged  contract  upon  which  this  action  is  brought,  was  made 
by  two  members  of  the  committee  in  behalf  of  the  association ;  and  that  the 
whole  committee,  having  knowledge  of  that  fact,  ratified  the  agreement,  mak- 
ing payments  from  time  to  time  in  accordance  with  it.  Only  as  to  two  of 
these  particulars  does  the  sufficiency  of  the  evidence  seem  questionable,  and 
only  to  that  evidence  shall  we  papticularly  refer. 

It  is  in  evidence  that  the  defendant  Stark  did  not  subscribe  or  pay  anything 
for  the  purposes  of  the  association,  and,  after  executing  the  articles  of  asso- 
ciation, took  no  active  part  in  the  enterprise.  He,  however,  subscribed  to 
the  articles  of  association,  the  declared  purpose  of  which  was  the  prosecution 
of  this  work.  He  was  present  on  the  occasion  when  the  agreement  sued  on 
was  made,  and,  as  the  evidence  tends  to  show,  heard  the  agreement  then 
made, — ^that  the  association  would  pay  the  laborers, — although,  according  to 
his  own  testimony,  the  agreement  was  not  such  as  is  shown  On  the  part  of 
the  plaintiff.  We  think  this  sufficient  to  warrant  the  conclusion  that  Stark 
was  aware  that  the  work  was  being  carried  on  in  behalf  of  the  association 
with  which  he  had  united,  and  that  Mathews  and  Biebeth  in  his  presence 
assumed  to  make  this  contract  as  the  contract  of  the  association.  If  the  fact 
were  so,  the  mere  silence  of  Stark  might  be  deemed  to  signify  his  acqui- 
escence. 

It  is  not  entirely  clear  from  the  evidence  whether  the  agreement  made  by 
^lathews  and  Riebeth  was  communicated  to  all  the  other  members  of  tlie  ex- 
ecutive committee.  The  by-laws  adopted  by  the  association  declared  that 
there  should  be  an  executive  committee  of  five,  of  which  the  president,  vice- 
president,  and  secretary  should  be  ex  officio  members,  and  of  which  three 
members  should  constitute  a  quorum.  But  it  is  testified  to  tlmt  five  members 
of  the  executive  committee  were  elected.  We  are  left  in  doubt  whether  the 
association  in  fact  named  three  or  five  of  its  members,  in  addition  to  the  ex 
officio  members,  as  its  executive  committee.  But  this  is  not  very  material. 
It  is  distinctly  testified  to  that  the  agreement  made  by  two  of  the  ex  officio 
members  of  the  committee  was  communicated  to  three  of  the  other  members 
of  the  committee,  one  of  whom  was  the  president,  and  that  they  assented  to 
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it.  It  farther  appears  that  other  members  named  as  members  of  that  com- 
mittee were  present  when  computations  w«re  made  of  the  amounts  to  be  paid 
to  the  laborers;  that  meetings  of  the  committee  were  held,  at  which  they  took 
action  relative  to  the  work  being  carried  forward  under  the  agreement  made 
by  Mathews  and  Riebeth;  and  that  during  a  period  of  several  weeks  the  la- 
borers were  paid  by  direction  of  the  committee.  Wliile  this  evidence  is  not 
the  most  satisfactory,  it  is  still  such  as  to  justify  the  conclusion  that  the  agree- 
ment, as  testified  to  on  the  part  of  the  plaintiffs,  wtu  communicated  to  the 
executive  committee  as  a  whoie,  and  was  ratified  and  adopted  by  them.  Noth- 
ing further  was  necessary  to  charge  the  defendants  with  liability. 

The  plaintiff  asserts,  as  a  rule  of  law  applicable  to  the  case,  that,  from  the 
mere  failure  to  perfect  the  contemplated  incorporation,  the  association,  after 
proceeding  to  carry  on  the  proposed  enterprise,  became  a  partnership,  and  the 
members  copartners,  with  authority  (Implied  from  their  relations)  in  each 
member  to  bind  all  of  the  associates  by  any  act  within  the  scope  of  the  busi- 
ness carried  on  by  the  association.  We  cannot  sanction  the  application  to  this 
case  of  the  doctrine  of  implied  agency  as  it  is  recognized  in  ordinary  business 
copartnerships.  If  it  be  conceded  that  the  principle  upon  which  the  plaintiff 
relies  exists,  and  is  applicable  in  cases  where  the  business  contemplated  and 
carried  on  by  the  association,  and  the  purposes  for  which  it  is  prosecuted,  are 
such  as  involve  the  essential  elements  of  a  partnership  undertaking;  or  where 
the  articles  of  association  contain  all  that  is  essential  to  create  a  partnership, 
— still  the  principle  is  not  applicable  to  this  case,  in  which  those  conditions  do 
not  exist.  So  far  as  appears,  the  business  undertaken  and  carried  on  by  the 
defendants  was  not  of  a  partnership  character,  nor  the  purposes  such  as  to 
suggest  the  relation  of  copartners  between  those  engaged  in  it.  It  was  only 
the  grading  of  a  public  street  by  the  co-operation  of  these  several  persons,  and 
that,  so  far  as  appears,  for  no  purpose  of  gain  or  profit.  This  would  not  have 
cqnstituted  those  uniting  and  contributing  for  such  a  purpose  copartners;  nor 
ciin  such  a  result  have  been  accomplished  by  the  further  fact  that  an  incorpo- 
ration was  contemplated,  and  attempted  to  be  perfected,  but  failed.  We  deem 
the  liability  of  the  defendants  to  rest  upon  the  ordinary  principles  of  contract 
and  agency,  and  not  upon  the  ground  of  an  existing  copartnership. 

The  articles  of  association  executed  by  the  defendants  were  properly  received 
in  evidence.  This  evidence  went  to  show  the  co-operation  of  the  defendants 
in  the  enterprise,  in  carrying  on  which  the  contract  sued  on  was  made.  The 
same  is  true  of  the  proof  of  contributions  of  money  from  the  defendants. 
The  order  refusing  a  new  trial  is  affirmed. 

Mitchell,  J.»  did  notthear  argument,  and  took  no  part  in  decision. 


Upton  v.  Cosper  and  others. 
Filed  December  12,  1886. 

Appeal  firom  an  order  of  the  district  court,  Hennepin  county. 

Cfiristianton  dt  Ojertten  and  fhomcu  OarUVf  for  respondent,  James  Upton.  Rea^  EUchd 
A  Shaw  and  Scatty  Longbrake  &  Van  Cleve^  for  appellants,  E.  8.  Corser  and  others. 

Dickinson,  J.  The  questions  involved  in  this  case  are  the  same  as  those  considered 
in  Johnson  v.  Corser ^  ante,  799,  the  decision  in  which  has  Just  been  filed,  and  the  result 
is  controlled  by  that  decision.    Order  afiirmed. 

v.25N.w.,no.9 — 61 
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Nksbitt  v.  Bobbins. 

Filed  December  19,  1886. 

Findings  Sustained  by  Evidence. 

Held,  that  the  findings  were  justified  by  the  evidence. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county. 

/.  Af,  Oilman,  for  appellant,  Geo.  W.  Nesbitt.  C.  J.  Thompson,  for  re- 
spondent, D.  M.  Bobbins. 

Mitchell,  J.  The  only  question  raised  on  this  appeal  is  whether  the  find- 
ings of  the  trial  court  were  justified  by  the  evidence.  The  evidence  is  very 
voluminous,— over  500  folios.  It  would  be  impracticable  to  attempt  to  state 
or  even  discuss  it  at  length.  To  do  so  would  subserve  no  good  purpose  as  a 
precedent  in  other  cases.  Hence  we  might  content  ourselves  with  saying 
that,  after  carefully  reading  the  record  and  the  arguments  of  counsel,  we  are 
clearly  of  opinion  that  the  evidence  amply  justified  the  decision  of  the  trial 
judge.  There  are,  however,  some  features  of  the  case  to  which  it  might  be 
proper  to  allude  briefly. 

The  evidence,  with  the  exception  of  one  letter  written  by  plaintiff  to  de- 
fendant in  February,  1873,  was  entirely  oral,  depending  on  the  slippery  mem- 
ory of  witnesses  as  to  conversations  and  transactions  which  occurred  over  12 
yeara  b3fore  the  trial.  The  testimony  of  plaintiff  and  Bassett  as  to  what  oc- 
curred between  the  parties  is  flatly  contradicted  by  that  of  defendant.  The 
preponderance  of  direct  and  positive  testimony  aato  the  arrangement  betw^een 
them,  if  number  of  witnesses  alone  be  considered,  was  no  doubt  on  the  side  of 
plaintiff.  But  there  were  certain  facts,  in  the  nature  of  circumstantial  evi- 
dence, which  we  think  militated  strongly  against  the  plaintiff's  claim.  His  own 
testimony  leaves  the  exact  terms  of  the  alleged  agreement  quite  indefinite  and 
uncertain.  The  bargain,  as  he  states  ifc,  was  not  such,  in  some  of  its  features, 
as  business  men  would  naturally  and  ordinarily  make.  The  authoritj''  of 
plaintiff  was  left  wholly  unlimited  as  to  the  quantity  of  land  he  might  select, 
or  the  amount  of  expenditures  he  might  make.  Neither  would  it  be  usual 
fur  two  men,  comparative  strangers  to  each  other,  to  enter  into  a  deal  of  this 
kind,  involving  thousands  of  dollars,  without  a  word  of  writing  between  them. 
The  fact  that  plaintiff  never  kept  any  accounts  or  written  memoranda  of  his 
expenditures,  amounting  as  he  says  to  some  $8,000,  is  rather  significant. 
Moreover,  the  unaccountable  indifference  and  delay  of  plaintiff  from  1873  to 
1879  in  asserting  his  rights,  or,  at  least,  in  attempting  to  get  some  writing 
to  evidence  them,  is  quite  remarkable,  especially  in  view  of  the  fact  that,  as 
he  claims,  he  had  $8,000  cash  invested;  and  finallj^his  letter  to  defendant, 
written  a  month  after  the  land  sale  at  Duluth,  and  which  is  the  only  piece  of 
documentary  evidence  in  the  case,  strongly  corroborates  defendant's  version 
of  the  affair;  for,  like  the  learned  judge  who  tried  this  case,  we  are  of  opinion, 
notwithstanding  the  arguments  of  appellant's  counsel  to  the  contrary,  that 
this  letter,  when  read  in  the  light  of  all  the  other  evidence,  appears  to  have 
reference  to  the  "  Duluth  lands."  These  and  other  facts  and  circumstances 
which  might  be  mentioned  were  entitled  to  much  weight  in  the  consideration 
of  the  other  evidence  in  the  case.    Order  affirmed. 
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Laib  o.  Brandenburg. 
Filed  December  18, 1885. 

1.  Appeal — Exclusion  of  Evidence. 

An  erroneous  rejection  of  evidence  held  not  pr^udicial  in  this  case. 

2.  HUBBAND  AND  WlPB— OWNEBSUIP  OV  StOCK  OF  GoODS  CLAIMED  BY  HUBBAND^S  CbED- 

iTOBs — Issue,  how  Pboved. 

Under  oar  statutes  giving  a  married  woman  absolute  control  over  her  personal 
property,  and  authorizing  her  to  carry  on  business  on  her  own  account,  and,  ex- 
cept as  respects  her  real  estate,  to  constitute  her  husband  her  agent,  and  authoriz- 
ing husband  and  wife  to  contract  with  each  other  as  fully  as  if  the  marriage  rela- 
tion did  not  exist  between  them,  a  controversy  between  a  wife  and  her  husband's 
•creditors  as  to  whether  certain  personal  property  belongs  to  her  or  her  husband  is, 
as  in  other  caaeSi  to  be  determined  upon  the  fair  preponderqnce  of  the  evidence. 

Appeal  from  an  order  of  the  district  court.  Otter  Tail  county,  denying  mo- 
tion for  new  trial. 

H,  E,  RaiOifo^i,  for  respondent,  {j.  Laib.  John  P.  Williams,  for  appellant, 
A.  Brandenburg. 

Berry,  J.  1.  The  main  issue  in  this  case  was  whether  certain  liquors  and 
cigars,  being  the  stock  of  a  saloon,  belonged  to  plaintiff  or  to  her  husband. 
In  behalf  of  one  of  whose  judgment  creditors  they  had  been  seized  upon  execu- 
tion by  defendant  as  sheriff.  The  plaintiff  having  put  in  evidence  clearly 
tending  to  show  that  the  stock  belonged  to  her,  and  that  the  business  of  the 
saloon  was  carried  on  by  her  husband  for  her,  the  defendant  offered  to  show 
that,  at  different  dates  during  a  period  of  several  months  prior  to  the  seizure, 
and  while,  as  plaintiff  claimed,  the  saloon  was  being  run  for  her  by  her  hus- 
band as  her  agent,  packages  of  cigars  and  liquors  were  received  at  Fergus 
Falls,  (where  the  saloon  was,)  by  railroad  and  express,  consigned  to  her  hus- 
band.   The  evidence  offered  was  excluded,  and  in  our  opinion  erroneously. 

Upon  the  evidence  in  the  case,  there  being  fair  ground  for  inferring  that 
the  packages  thus  consigned  were  intended  for  the  saloon,  and  were  actually 
used  in  it,  the  circumstance  that  they  were  consigned  to  the  husband  had  a 
tendency  to  show  that  they  were  his  property,  and  that  he  was  doing  the 
business  for  which  they  were  got  for  himself, — a  tendency  strengthened  by 
the  consideration  that  this  mode  of  consignment  was  usual  or  frequent.  But 
although  the  exclusion  was  error,  we  are  clear  that  it  cannot  reasonably  be 
supposed  to  have  prejudiced  the  defendant,  and  that  its  admission  upon  anew 
trial  would  not  change  the  result  already  reached  in  the  case.  For  it  had  al- 
ready appeared  from  defendant's  cross-examination  of  the  husband  (a  witness 
for  plaintiff)  that  most  of  the  goods  used  in  the  business  had  been  "shipped" 
and  "consigned"  to  him.  It  also  appeared  from  the  testimony  of  several  wit- 
nesses for  defendant  that  none  of  the  goods,  the  consignment  of  which  to  the 
husband  was  offered  to  be  proved,  were  consigned  to  the  plaintiff.  No  at- 
tempt was  made  by  plaintiff  tx)  dispute  the  testimony  thus  given  by  her  hus- 
band and  defendant's  witnesses.  We  are  unable  to  see  how^  the  excluded  tes- 
timony could  have  added  anything  to  that  which  was  thus  admitted  without 
question,  and  we  are  therefore  of  opinion  that  the  exclusion  was  not  preju- 
dicial error. 

2.  Under  our  statutes  a  married  woman  is  invested  with  absolute  author- 
ity over  her  personal  property,  and  may  carry  on  business  on  her  own  ac- 
count, and,  as  respects  anything  except  her  real  property,  she  may  consti- 
tute her  husband  her  agent,  and  they  may  contract  with  each  other  "as  fully 
as  if  the  relation  of  husband  and  wife  did  not  exist."  Gen.  St.  1878,  c.  69, 
§§  1,  3,  4.  In  this  state  of  the  law,  although  business  transactions  between 
husband  and  wife  are  naturally  looked  upon  with  suspicion  when  the  hus- 
band is  insolvent,  and  a  controversy  as  to  whether  a  right  of  property  is  in 
a  husband  or  wife  arises  between  her  and  her  husband's  creditor,  there  is  no 
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reason  why  this  controversy  should  not  be  determined  by  a  Jury  upon  the 
fai7' preponderance  of  the  evidence,  as  in  other  cases.  And  such  appears  to 
be  the  view  acted  upon  by  this  court  in  Ladd  v.  Newell,  24  N.  W.  Rep.  866; 
Leonard  v.  Green,  Id.  915.  If  the  rule  in  regard  to  proof  of  a  wife's  right  to 
her  alleged  separate  property  at  common  law  required  more  than  this,  it  must 
be  n'garded  as  modified  by  the  statutes  cited,  and  by  which  a  wife  appears  to 
be  put  upon  the  same  footing  as  her  husband  as  respects  her  personal  prop- 
erty. To  hold  that,  notwithstanding  this  melioration  of  the  law  in  favor  of 
married  women,  she  is  still  required  to  establish  her  right  by  something  more 
than  a  fair  preponderance  of  proof,  would  be  against  the  manifest  policy  of 
the  statute,  and  place  her  at  a  disadvantage  for  which  the  statute  furnishes 
no  countenance.  The  action  of  the  trial  court  in  charging  and  refusing  to 
cliarge  the  jury  was  substantially  in  accoixi  with  these  views. 

3.  The  verdict  is  abundantly  sustained  by  the  evidence.     Order  denying  a 
new  trial  affirmed. 


Erickson  v.  Elder  and  others. 

Filed  December  18,  1886. 

Appeal — Bond — Action — Amount. 

Where  an  order  of  the  district  court  requiring  the  payment  of  money  is  apxMsaled 
to  this  court,  and  a  stay-bond  executed,  conditioned  under  section  30,  c.  86,  Gen.  St. 
1878,  '*  to  abide  and  satisfy  the  judgment  or  order  which  the  appellate  court  may- 
give  therein,  and  the  order  appealed  from  is  aflirmed,  an  action  may  be  main- 
tained upon  the  bond  for  tlie  sum  of  money  required  to  be  paid  by  the  order  ap- 
pealed from,  with  interest  thereon. 

Appeal  from  a  judgment  of  the  district  court,  Clay  county. 

F,  b.  Larrahee,  for  appellant,  John  Erickson.  Bumham^  Mills  c6  Tillotson^ 
for  respondents,  F.  A.  Elder  and  others. 

Berry,  J.  Section  10,  c.  86,  Gen.  St.  1878,  provides  that  an  appeal  to  this 
court  from  an  order  of  the  district  court  "shall  stay  all  proceedings  thereon, 
and  save  all  rights  affected  thereby,"  upon  the  execution  (as  directed)  of  a 
bond  "conditioned  to  pay  the  costs  of  said  appeal,  and  the  damages  sustained 
by  the  respondent  in  consequence  thereof,  if  said  order,  or  any  part  thereof, 
is  affirmed  or  said  appeal  dismissed,  and  abide  and  satisfy  the  judgment  or  or- 
der which  the  appellate  court  may  give  therein."  As  tije  condition  thus  pre- 
scribed is  to  pay  costs  and  damages,  and  to  abide  and  satisfy  the  judgment 
or  order,  its  natural  import  is  that  to  abide  and  satisfy  the  judgment  or  order 
will  involve  something  in  addition  to  the  payment  of  costs  and  damagf^s, 
if  the  judgment  or  order  include  anything  more;  and  if  this  be  so,  the  condi- 
tion, in  the  absence  of  any  limitation,  mast  be  a  condition  to  abide  and  sat- 
isfy the  judgment  or  order  generally  and  as  a  whole.  If  this  construction  is 
wrong,  it  is  not  easy  to  attribute  any  sensible  meaning  to  the  statute.  If  the 
judgment  or  order  intended  be  one  for  costs  and  damsiges  only,  as  held  by  the 
trial  judge,  it  would  appear  to  liave  been  superfluous  to  provide  for  the  pay- 
ment of  costs  and  damages,  also  for  a  judgment  or  order  for  the  same,  and 
in  fact  the  word  "order"  would  appear  to  have  no  effect;  for  costs,  and  such 
damages  as  might  be  allowed  in  this  court,  would  be  included,  not  in  an 
order,  but  in  a  judgment. 

"Toabide"  a  judgment  or  order  is  to  "perform,"  "to  execute,"  "to  conform 
to,"  such  judgment  or  order.  Hodge  v.  Hodgdon,  8  Gush.  294;  1  Abb.  Law 
Diet.  3.  So  that  to  abide  and  satisfy  a  judgment  or  order,  is  to  perform,  ex- 
ecute, conform  to,  and  to  satisfy  it;  that  is  to  say,  to  carry  it  into  complete 
effect.  And  in  a  case  like  this  at  bar,  when  the  judgment  of  the  appellate 
court  is  for  costs,  and  that  an  order  of  the  district  court  requiring  the  pay- 
ment of  money  be  affirmed,  a  condition,  or,  what  is  in  substance  the  same 
thing,  an  undertaking,  to  abide  and  satisfy  the  judgment  is  one  to  perform 
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it,  to  execute  it,  to  conform  to  it,  to  satisfy  it,  to  darry  it  into  effect.  This 
can  mean  no  less  than  to  pay  the  sum  of  money  directed  to  be  paid  by  the 
order  appealed  from  and  affirmed. 

The  fact  would  appear  to  be  that  the  substance  of  section  10  was  first  in- 
troduced into  our  law  by  chapter  22,  Laws  1861.  Prior  to  that  time  no  stay 
of  proceedings  upon  an  order  appealed  from  appears  to  have  been  provided 
for  by  the  statute.  What  is  now  section  9,  c.  86,  Gren.  St.  1878,  was  then  in 
force,  but  it  did  not  provide  foi:  a  stay.  The  evident  purpose  of  that  part  of 
chapter  22,  Laws  1861,  which  relates  to  the  matter  now  in  hand,  and  of  sec- 
tion 10,  which  we  are  now  considering,  was  the  same,  viz.,  to  provide  for  a 
stay  of  proceedings  upon  an  order  appealed  from,  and  to  assimilate  the  con- 
dition of  the  appeal-bond  to  that  required  in  other  cases  of  stay;  as,  for  in- 
stance, by  sections  11  and  12  immediately  following  it  The  three  sections 
(10, 11,  and  12)  show  that  the  policy  of  our  statute  is  to  indemnify  a  respond- 
ent, and  prevent  a  stay  from  operating  to  his  disadvantage,  by  requiring  se- 
cnrity  for  carrying  into  effect  the  action  of  the  appellate  court  with  respect 
to  appeals  from  orders.  That  policy  is  not  peculiar  to  this  state.  Section  3186 
of  the  Code  of  Iowa  contains  provisions  to  the  same  effect. 

Tlie  judgment  is  reversed,  and  the  case  remanded  fot  judgment  for  9508.83, 
the  amount  ordered  to  be  paid  by  the  district  court  of  Chis^o  county,  with 
interest  from  May  2.  1884,  and  for  the. further  sum  of  $48.75,  costs  of  this 
court,  and  interest  from  February  21,  1885»  together,  of  course,  with  the 
costs  of  the  district  court  in  the  present  action. 
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SUPREME  COURT  OF  DAKOTA. 


Murphy  v.  Murphy. 

Filed  December  12,  1886. 

■r 

District  Coubtb— Jurisdiction— -Division  of  District. 

When  a  case  is  pending  in  any  county  within  the  limits  of  a  judicial  dwctrict, 
the  district  court  has  such  jurisdiction  as'the  territorial  legislature  lias  prescribed, 
and  must  hear  and  determine  all  such  matters  and  causes,  at  all  i>oints  where  courts 
have  been  or  mav  be  appointed  to  be  held,  except  those  in  which  the  United  States 
is  a  pariy,  without  regard  to  the  time  when  commenced,  or  any  change  that  has 
been  made  in  the  district. 

Appctil  from  district  court  of  Burleigh  county. 

i.  O,  Wilson,  for  appellant,  Patrick  Murphy. 

Hudson,  J.  The  only  question  on  this  appeal  is  one  of  jurisdiction.  The 
action  was  brought  by  the  appellant  against  the  respondent  for  a  divorce  in 
said  county  of  Burleigh,  in  the  Third  judicial  district.  Subsequently,  and 
before  a  hearing  of  the  case,  the  Third  judicial  district  was  divided  by  an  act 
of  congress,  and  the  Sixth  judicial  district  was  created  by  taking  a  number  of 
counties  olT  from  the  west  side  of  the  Third  district,  among  which  is  Burleigh 
county,  and  a  judge  was  appointed  for  the  new  district.  The  proofs  in  tliis 
ciise  having  been  taken,  application  was  made  by  the  plaintiff  to  the  judge  of 
tlie  Sixth  district  for  a  hearing  at  his  chamt)ers,  (no  appearance  having  been 
made  by  the  defendant,)  and  for  a  decree  according  to  the  prayer  of  the 
complaint;  upon  which  the  judge  of  said  court  refus^  to  entertain  jurisdic- 
tion, on  the  ground  that,  the  action  having  been  commenced  and  the  venue 
laid  in  the  Third  judicial  district,  the  case  could  not  be  heard  and  a  decree 
entere<l  in  the  Sixth,  although  it  embraced  Burleigh  county.  Judgment  of 
dismissal  was  thereupon  entered,  from  which  this  appeal  is  brought 

Some  confusion  has  arisen  in  the  minds  of  many  persons,  from  the  pecul- 
iar construction  of  territorial  courts,  as  to  jurisdiction.    The  organic  act  has    I 
established  a  territorial  court  for  this  territory,  denominated  the  supreme    | 
court,  originally  with  a  chief  justice  and  two  associate  justices,  to  which  three 
associate  justices  have  been  added.     This  is  purely  an  appellate  court.    It 
is  provided  by  the  same  act  that  the  judges  of  the  supreme  court  shall  be  as- 
signed to  districts,  and  shall  hold  courts  therein.    By  section  1910  their  ju- 
risdiction is  defined,  being  the  same  as  that  vested  in  the  circuit  and  district 
courts  of  the  United  States,  in  all  cases  arising  under  the  constitution  and 
laws  of  the  United  States.    This  is  federal  jurisdiction.    If  this  were  all,  there 
would  be  no  court  in  this  territory  of  greneral  jurisdiction  to  try  causes  aris- 
ing under  the  territorial  laws.     But  section  1874  of  the  same  act  provides 
"that  these  judges  are  authorized  to  hold  court  within  their  respective  dis- 
tricts in  the  counties  wherein,  by  the  laws  of  the  territory,  courts  have  been 
or  may  be  established,  for  the  purpose  of  hearing  all  matters  and  causes,  ex- 
cept tliose  in  which  the  United  States  is  a  party;  but  the  expense  of  holding 
such  courts  shall  be  paid  by  the  territory,  or  by  the  counties  in  whicli  the 
courts  are  held,  and  the  United  States  shall  in  no  case  be  chargeable."    This 
is  the  same  court  exercising  jurisdiction  under  the  laws  of  the  territory,  whioh 
laws  have  prescribed  its  jurisdiction.    Congress  has  not  attempted  to  define 
the  jurisdiction  of  these  courts  except  as  federal  courts.    It  has  only  given 
them  the  authority  to  hear  and  determine  all  matters  and  causes  arising  un- 
der the  territorial  laws.     Chapter  3  of  the  Code  of  Civil  Procedure  prescribes 
their  jurisdiction  in  such  causes,  among  which  are  all  actions  for  a  divorce 
from  the  marriage  contract,  and  to  obtain  a  decree  of  nullity  of  marriage. 

It  is  the  United  States  court  administering  the  laws  of  the  territory,  aud  the 
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fact  that  the  number  of  the  district  or  the  presiding  judge  has  been  changed 
is  of  no  moment.  It  is  quite  immaterial  what  the  district  may  be  called;  if 
a  case  is  pending  in  any  county  within  its  limits,  the  court  has  such  juris- 
diction as  the  territorial  legislature  has  prescribed,  and  must  hear  and  deter- 
mine all  such  matters  and  causes,  at  all  points  where  courts  have  been  or  may 
be  appointed  to  be  held,  except  those  in  which  the  United  States  is  a  party, 
without  regard  to  the  time  when  commenced,  or  any  change  tliat  has  been 
made  in  the  district.  The  venue  in  this  case  having  been  laid  in  Burieigh 
county,  the  cause  must  be  heard  by  the  judge  whose  district  embraces  that 
county,  whoever  he  may  be,  or  whatever  the  number  of  the  district  at  the 
time  he  is  called  upon  to  act.  Congress  has  the  power  to  change  tlie  districts, 
or  to  create  new  ones,  but  cannot  by  such  change  divest  the  court  of  such 
jurisdiction  as  the  territorial  legislature  has  prescribed  for  territorial  causes. 

The  judgment  and  order  of  the  district  court  dismissing  the  case  is  re- 
versed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  IOWA. 


Burroughs  v,  Satbrlee  and  another. 
Filed  December  8,  1885. 

1.  Ikjuwction— No  Adequate  Remedy  at  Law— Insolvency  of  Defendants. 

An  averment  in  a  petition  for  an  injunction  that  defendants  have  very  litUe  prop- 
erty not  exempt  from  execution,  and  are  not  responsible  for  the  damages,  for  whi& 
they  are  liable  b^  reason  of  their  invasion  of  plaintiflTs  rights,  is  a  sufficient  aver- 
ment as  to  their  insolvency  to  entitle  plaintiff  to  an  injunction. 

2.  Waters  and  Water-Courses— Undsbobound  Stbbamb  of  Medicinal  Wateb — Riobtb 

OF  Adjoining  Land-Owners. 

Where  an  underground  stream  or  vein  of  water  containing  medicinal  properties 
flows  under  the  land  of  adjoining  owners,  thev  should  each  use  the  water  from  wells 
sunk  on  their  respective  lands  so  as  not  to  injure  the  other,  upon  the  same  principle 
that  the  owner  of  land  over  which  a  stream  of  water  has  its  course  may  have  a  rea- 
sonable and  proper  use  of  the  water  as  it  flows,  but  may  not  wholly  divert  it  from 
the  adjoining  proprietor. 

Appeal  from  Buena  Vista  district  court 

This  is  an  action  In  equity  by  which  the  plaintiff  seeks  to  enjoin  the  de- 
fendants from  interfering  with  the  flow  of  an  artesian  well,  the  property  of 
the  plaintiff.  There  was  a  trial  by  the  court,  and  a  decree  for  the  plaintiff. 
Defendants  appeal. 

/.  F.  Duncotnb  and  A.  E.  Clarke,  for  appellants,  George  Saterlee  and  an- 
other. Joy,  Wright  c&  Hudson  and  A.  F,  Meservey,  for  appellee,  Melson  F. 
Burroughs. 

BoTHROOK,  J.  1.  The  plaintiff  claims  that  he  is  the  owner  of  certain  land 
in  Cherokee  county,  and  that  he  leased  part  thereof  to  the  defendant  George 
Saterlee  for  mining  purposes;  that  in  1879,  while  boring  for  coal  on  said  land, 
Saterlee  struck  three  distinct  veins  of  water,  one  of  which  is  magnetic,  and 
possesses  medical  properties  of  great  value;  that  pipes  were  put  in  said  well 
in  the  year  1879,  so  that  the  veins  of  water  flow  high  enough  above  the  sur- 
face of  the  ground  that  the  water  can  be  distributed  to  both  rooms  built  near 
said  well;  that  in  1880  the  plaintiff  conveyed  a  half  interest,  in  the  welU  and 
eight  acres  of  land  surrounding  the  same,  to  said  Saterlee,  and  in  the  latter 
part  of  that  year  the  defendants  conveyed  all  their  interest  in  said  well  and 
land  to  the  plaintiff  for  the  consideration  of  $2,500,  and  the  defendants  sur- 
rendered to  the  plaintiff  all  right  to  the  well  and  the  land  and  improvements 
thereon.  Soon  after  defendants  conveyed  their  interest  in  the  land  and  well 
to  the  plaintiff  they  purcliased  a  small  tract  of  land  adjoining  plaintiff *8  land, 
and  commenced  boring  for  water.  A  well  was  sunk  on  this  land  at  a  point 
about  200  feet  from  plaintiff's  well,  and  the  same  vein  of  water  was  struck 
which  flowed  from  plaintiff's  well.  Before  defendants  purchased  this  tract 
of  land  they  and  plaintiff  were  intending  to  buy  it  for  the  purpose  of  protect- 
ing the  original  well  on  plaintiff's  land,  and  it  was  agreed  between  them  that 
if  any  well  sunk  on  this  tract  affected  the  flow  of  water  from  plaintiff's  well, 
defendant's  well  was  to  be  closed  up.  And  at  the  time  defendants  commenced 
boring  for  water  on  their  land  it  was  agreed  between  them  and  plaintiff  that 
if  water  was  found  by  them,  and  the  flow  therefrom  injured  plaintiff's  well, 
the  defendants  would  close  up  their  well,  or  in  some  manner  regulate  the  flow 
therefrom  so  as  not  to  interfere  with  the  flow  of  plaintiff's  well;  that  the  de- 
fendants urged  the  plaintiff  to  go  on  with  improvements  on  his  property, 
with  the  positive  assurance  that  they  would  not  divert  the  water  from  his 
well;  that  in  pursuance  of  such  promise,  and  on  the  faith  thereof,  the  plain- 
tiff expended  about  $23,000  in  improvements  consisting  of  a  large  hotel  and 
appurtenances,  and  beautifying  the  adjacent  grounds;  that  he  advertised  the 
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medicinal  properties  of  said  water,  and  exported  large  quantities  thereof,  and 
many  people  frequented  said  watering-place  for  treatment  and  for  plejisure, 
and  that  the  said  property  became  a  source  of  great  revenue  to  him;  that 
when  the  defendants  struck  the  vein  of  water  which  flowed  from  plaintiff's 
well,  the  ground  at  defendants'  well  being  lower  than  the  discharge-pipes  at 
plaintiff's  well,  the  latter  almost  ce^ised  to  flow;  that,  in  pursuance  of  the 
agreement  between  the  parties,  plaintiff  furnisliexi  a  pipe  to  place  on  lop  of 
the  pipe  in  defendants'  well  so  as  to  make  the  discharge-pipes  in  the  two  wells 
on  the  same  level;  that  the  defendants  put  the  said  pipe  upon  the  pipo  in  their 
well,  and  when  that  was  done  there  was  a  flow  of  water  from  botli  wells  suf- 
ficient for  all  purposes;  that  the  pipes  were  so  maintained  in  both  wells,  and 
plaintiff  continued  to  make  improvements,  relying  on  the  defendants'  carry- 
ing out  their  agreement  and  representations  in  good  faith,  until  a  short  time 
before  the  commencement  of  this  suit,  when  the  defendants,  disregarding 
their  agreements  and  plaintiff's  rights  in  the  premises,  and  for  the  purpose  of 
annoying  him  and  preventing  him  from  carrying  on  his  business  and  render- 
ing valueless  his  property,  have,  at  different  times,  and  when  plaintiff  had 
large  onlers  for  the  shipment  of  water  from  his  well,  removed  the  pipe  from 
their  well,  and  prevented  the  flow  of  water  from  plaintiff's  well,  to  the  great 
damage  of  the  plaintiff;  that  defendants  thus  intei*fcred  with  the  flow  of 
plaintiff's  well  out  of  mere  wantonness,  they  having  no  use  for  all  the  water 
from  said  vein,  and  that  a  very  small  part  of  the  flow  from  their  well  is  suffi- 
cient for  their  purposes  when  the  discharge-pipes  are  on  a  level:  that  if  de- 
fendants are  permitted  to  thus  draw  the  water  from  plaintiff's  well,  the  plain- 
tiff's property  will  be  greatly  damaged  and  his  business  broken  up  and  de- 
stroyed, and  the  plaintiff  fears  that,  unless  restrained,  the  defendants  will 
continue  to  divert  the  water  from  his  well;  that  the  defendants  have  but  a 
small  amount  of  property  exempt  from  execution  and  are  not  responsible  for 
the  damages  to  the  plaintiff's  property  and  business  by  reason  of  their  wrong- 
ful acts. 

Counsel  for  appellants  claim  that  the  averments  of  the  petition  do  not 
show  that  the  plaintiff  is  entitled  to  maintain  an  action  for  an  injunction. 
It  is  urged  that  the  petition  does  not  aver  the  insolvency  of  the  defendants. 
It  is  true,  it  is  not  stated  in  the  petition  that  the  defendants  are  proof  against 
an  execution ;  but  it  is  averred  that  they  are  not  responsible  for  the  damages 
for  which  they  are  liable.  In  the  absence  of  a  motion  for  more  speciflc  st^- 
ment  this  is  suflicient.  This  question  wiis  not  made  in  the  court  below.  In- 
stead of  making  the  question,  the  following  concession  was  made  upon  the 
trial:  *'It  is  admitted  that  if  the  plaintiff  is  entitled  to  relief  under  the  bill, 
he  is  entitled  to  an  injunction  irrespective  of  the  financial  standing  of  the  de- 
fendants. !For  the  purposes  of  this  case  it  is  conceded  that  the  defendants  do 
sot  own  a  dollar's  worth  of  property  in  the  world." 

2.  The  evidence  in  the  case  fully  sustains  the  material  averments  of  the  pe- 
tition. These  facts  have  already  been  stated,  and  need  not  be  repeated.  The 
court  decreed  "that  the  discharge-pipe  upon  defendants'  said  well  be  kept  and 
maintained  at  a  height  not  lower  than  the  discharge-pipe  at  plaintiff's  well  at 
the  bath-house  on  his  said  premises,  and  be  of  such  size  as  not.  by  the  flow  of 
water  therefrom,  to  interfere  with  the  flow  of  water  at  plaintiff's  well;  and 
the  defendants  are  ordered,  adjudged,  and  decreed  to  so  maintain,  keep,  and 
operate  their  said  well  that  the  water  therefrom  shall  be  discharged  through 
the  pipe  sunk  therein,  and  shall  not  be  permitted  or  suffered  to  flow  up  around 
the  outside  of  said  pipe. " 

The  evidence  shows  that  by  an  observance  of  this  decree  both  parties  will 
have  an  ample  supply  of  water  for  all  purposes  and  neither  will  have  just 
cause  of  complaint  against  the  other.  The  defendants  ought  to  be  satisfied 
-with  the  decree.  It  is  nothing  more  than  an  exemplification  of  the  broad 
equitable  principle  that  a  person  ought  to  use  his  own  in  such  a  way  as  not 
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to  injure  another  when  it  can  be  done  without  injury  to  himself.  But  the 
defendants  insist  tliat  when  one  in  good  faith  sinks  a  well  on  his  own  land, 
the  owner  of  a  well  on  the  adjoining  land  has  no  cause  of  complaint  if  the 
water  from  his  well  is  drawn  off  or  decreased  by  percolation  through  the  earth. 
That  th  is  is  a  correct  proposi  tion  of  law  seems  to  be  well  settled.  See  Hougan 
V.  Milwaukee  <fc  Hi,  P,  H.  Co,,  35  Iowa,  658,  and  authorities  there  cited. 
Defendjint's  counsel  have  cited  many  authorities  in  support  of  this  proposi- 
tion. These  authorities,  however,  as  counsel  concede,  are  quite  decisive  on 
another  proposition,  which  is  that  when  subterranean  water  flows  in  a  dis- 
tinct channel  an  adjoining  owner  of  land  has  no  more  right  to  divert  its 
course  than  if  the  stream  were  on  the  surface  of  the  earth. 

'  In  Gould,  Watera,  §  281,  the  rule  is  thus  announced:  "If  underground 
currents  of  water  flow  in  cl early-defined  channels,  the  rule  of  law  which 
governs  the  use  of  similar  streams  flowing  upon  the  surface  is  applicable  to 
them.  *  *  ♦  An  action  will  equally  lie  for  the  obstruction  or  misuse  of 
a  subterranean  stream  or  of  surface  water  after  it  has  become  a  part  of  an 
open  stream  or  spring,  and  the  owner  of  land  has  no  right  to  construct  his 
well  or  other  structure  in  such  manner  as  to  create  upon  his  own  land  an 
artificial  underground  current  from  a  running  stream. "  And  see  also  Washb. 
Easem.  3-47,  and  Ang.  Water-courses,  §  112. 

All  of  the  cases  define  underground  streams  which  one  proprietor  of  land 
may  not  divert  from  those  of  the  adjoining  owner  as  those  having  clearly- 
defined  channels,  and  it  must  be  admitted  thatUhis  fact  is  very  difficult  to 
establish  by  evidence.  But  here  we  have  a  case  of  two  flowing  wells.  The 
evidence  shows  conclusively  that  the  water  does  not  percolate  or  filter 
through  the  earth  from  one  to  the  other.  When  the  defendants,  in  boring 
their  well,  struck  the  vein,  the  water  almost  immediately  ceased  to  flow  from 
plaintiff's  well,  and  the  water  that  did  come  to  plaintiff's  well  was  filled 
w.th  sand,  which,  no  doubt,  was  caused  by  the  disturbance  of  the  vein  or 
stream  by  the  operations  in  defendants*  well ;  and  when  the  auger  used  in 
boring  defendants'  well  was  removed,  the  well  of  plaintiff  ceased  to  flow. 
And,  pending  the  trial,  the  defendants  admitted  of  record  "that  the  vein 
tapped  by  Mr.  Saterlee's  well  is  the  same  vein  which  supplies  the  well  first 
sunii  on  the  property  now  owned  by  Burroughs,"  (the  well  in  controversy;) 
and  this  was  nothing  but  an  admission  of  a  fact  that  was  not  disputed  and 
could  not  be  controverted  on  the  trial.  When  the  discharge-pipe  on  defend- 
ants' well  is  lower  than  that  on  plaintiff's  well,  all  of  the  water  flows  from 
defendants'  well;  and  when  the  change  is  made,  the  water  finds  its  way,  not 
by  mere  filtration,  but  the  effect  is  immediate.  These  being  the  facts  we 
think  the  court  very  properly  held  that  these  parties  should  each  use  the  water 
from  two  wells  so  as  not  to  injure  the  other,  upon  the  same  principle  that 
the  owner  of  land  over  which  a  stream  of  water  has  its  course  may  have  a  rea- 
sonable and  proper  use  of  the  water  as  it  flows,  but  may  not  wholly  divert  it 
from  the  adjoining  proprietor.    Aflirmed. 


Bank  of  Carroll  r>,  Taylor. 

Filed  December  12,  1885. 

Promissort  Note — Negotiability — Certainty — Time  op  Payments-Mortgage  Clause 
—Sale  op  Property. 

A  promissory  note,  given  for  the  purchase  money  of  a  drill,  that  is  otherwise 
valid  is  not  rendered  non-negotiable  by  containing  a  ''condition  that  if  the  note 
and  mortgage  shall  be  paid  on  or  before  the  maturity  thereof  then  the  mortage 
shall  be  void,  otherwise  in  full  force,  and,  *  *  *  in  case  of  failure  to  pay  the 
amount  due  thereon  at  maturity,  or  whenever  the  holder  may  deem  himself  inse- 
cure, then  he  may  take  said  property  by  virtue  of  the  mortj^ge,  and  sell  the  same 


Digitized  by 


Google 


Iowa.]  BANK  OF  CARROLL  V.  TAYLOR.  811 

at  public  anction  as  by  law  provided,  the  proceeds  of  sale,  after  deducting  all  ex- 
penses, to  be  applied  on  the  note  and  mortgage,  and  the  residue,  if  any,  to  be  re- 
turned to  the  maker." 

Appeal  from  Guthrie  circuit  court. 

This  H..'tion  was  brouglit  by  plaintiff  on  two  instruments  in  writinf?,  exe- 
cuted by  defendant,  by  which  lie  agreed  to  pay  J.  W.  Stoddard,  or  bearer,  dif- 
ferent sums  of  money.  Plaintiff  alleges  that  it  purchased  said  instruments 
for  a  valuable  consideration,  before  maturity.  Defendant  answered,  plead- 
ing a  failure  of  the  consideration  of  said  instruments;  but  the  averment  in 
the  jietition  that  plaintiff  is  a  purchaser  of  th«  instruments  before  maturity 
for  value  is  not  denied  by  the  answer.  Plaintiff  demurred  to  the  answer  on 
the  gn>und  that  the  failure  of  the  consideration  of  said  instruments  was  not 
a  (leiense  against  them  in  the  hands  of  a  purchaser  for  value  before  maturity. 
This  demurrer  was  overruled,  and  plaintiff,  electing  to  stand  thereon,  judg- 
ment was  entered  against  it  dismissing  the  petition,  and  for  costs.  Plaintiff 
appeals. 

William  H,  Stiles,  for  appellant.  Bank  of  Can-oil.  Arthur  8pahr  and  Ly- 
man Porter,  for  appellee,  Samuel  Taylor. 

R£Ei>,  J.  The  following  is  a  copy  of  one  of  the  instruments  sued  on:- 
"S40.00.  Coon  Uapids,  Iowa,  5,  4, 1881.  On  the  twenty-fifth  day  of  Decern, 
ber,  1881,  for  value  received,  I  promise  to  pay  J.  W.  Stoddard,  or  bearer- 
forty  dollars,  with  interest  at  ten  per  cent.,  payable  annually,  from  date  un- 
til paid,  and  ten  per  cent,  is  to  be  added  to  the  amount  if  this  note  remains 
unpaid  after  maturity  and  is  collected  by  suit.  For  the  consideration  men- 
tioned above  the  undersigned  hereby  sells  and  conveys  to  J.  W.  Stoddard  the 
following  property:  One  Triumph  Drill,  No.  — ,  upon  condition,  however, 
that  if  this  note  and  mortgage  shall  be  paid  on  or  before  the  maturity  thereof 
then  this  mortgage  to  be  void,  otherwise  in  full  force;  and  it  is  further  agreed 
that  in  case  of  failure  to  pay  the  amount  due  thereon  at  maturity,  or  when 
ever  the  holder  hereof  may  deem  iilmself  insecure,  then  he  may  take  said 
property  by  virtue  of  this  mortgage  and  sell  the  same  at  public  auction,  as  by 
law  provided;  the  proceeds  of  said  sale,  after  deducting  all  expenses,  to  be 
applied  on  this  note  and  mortgage,  the  residue,  if  any,  be  returned  to  the  un- 
dei-signed."  Theonly  respect  in  which  the  other  instrument  differs  from  this 
is  in  the  amount  received  and  the  time  of  payment. 

The  question  presented  is  whether  these  instruments  are  negotiable.  Cer- 
tainty as  to  the  payor  and  payee,  the  amount  to  be  paid,  and  the  time  of  pay- 
ment is  an  essential  quality  of  a  negotiable  promissory  note.  The  first  pro- 
vision of  the  instruments  in  suit  is  an  undertaking  by  the  maker  to  pay  to 
the  person  named  as  payee,  or  to  bearer,  a  specified  sum  of  money,  with  in- 
terest thereon  at  a  certain  date.  This  provision,  standing  alone,  contains 
all  the  elements  of  negotiability.  If  the  instruments  are  not  negotiable,  then 
it  is  because  the  undertaking  of  the  maker  is  qualified,  and  some  element  of 
uncertainty  in  these  respects  is  created  by  the  subsequent  provision.  By  this 
subsequent  provision  of  the  contract  a  mortgage  of  certain  personal  property 
for  the  security  of  the  debt,  evidenced  by  the  preceding  provision,  is  created. 
It  does  not,  by  any  express  terms,  modify  the  undertaking  of  the  maker  in  the 
preceding  provision,  either  as  to  the  amount  which  is  to  be  paid,  the  time  of 
payment,  or  the  person  to  whom  it  is  to  be  made.  But  it  is  intended  that,  as 
it  confers  upon  the  payee  or  the  holder  of  the  instrument  the  right  to  take 
possession  of  the  mortgaged  property,  and  (as  is  claimed)  sell  it,  even  before 
the  maturity  of  the  debt,  and  apply  the  proceeds  in  satisfaction  thereof,  it  has 
the  effect  to  render  the  instrument  uncertain  as  to  the  amount  which  may  be 
recovered  upon  it  at  maturity.  It  is  claimed  that  the  case,  in  that  respect,  is 
within  the  holdii;g  in  Smith  v.  Marland,  59  Iowa,  645;  S.  C.  13  N.  W.  Rep. 
852.  The  instrument  sued  on  in  that  case  contained  a  provision  that  the 
title  and  right  of  possession  to  the  personal  property,  for  the  price  of  which 
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the  note  was  given,  should  remain  in  the  vendor  (the  payee  of  the  note)  un- 
til the  debt  should  be  paid,  and  that  he,  or  any  indorser  of  the  note,  might, 
at  any  time  he  deemed  the  debt  insecure,  declare  tlie  note  due,  and  take  pos- 
session of  the  property,  and  sell  the  same  on  five  days'  notice,  and  apply  the 
proceeds  in  payment  of  the  debt;  and  the  holding  of  the  case  is  that,  as  bj 
this  provision  the  debt  evidenced  by  the  instrument  was  liable  to  be  dimin- 
ished before  its  maturity  by  the  amount  for  which  the  property  should  bo 
sold,  it  was  thereby  rendered  uncertain  as  to  the  amount  which  might  be 
recovered  upon  it  at  maturity,  and  hence  that  it  was  not  negotiable.  If,  by 
the  provisions  of  the  Instruments  in  question,  the  mortgaged  property  might 
have  been  sold,  and  the  proceeds  applied  in  satisfaction  of  the  debts  before  its 
maturity,  it  is  possibly  true  that  they  would  be  governed  by  the  same  hold- 
ing. 

But  whether  this  is  true  or  not  we  need  not  determine,  for,  in  our  opinion, 
the  mortgaged  property  could  not,  under  the  provisions  of  the  instrument, 
be  sold  for  the  satisfaction  of  the  debt  until  after  the  maturity.  It  is  true 
that  one  provision  of  the  instrument  is  "that,  in  case  of  failure  to  pay  the 
amount  due  hereon  at  maturity,  or  whenever  the  holder  hereof  may  deem 
himself  insecure,  then  he  may  take  said  property  by  virtue  of  this  mortgage, 
and  sell  the  same  at  public  auction,  *  *  *  and  the  proceeds  of  said  sale 
to  be  applied  on  said  note.'' 

This  provision,  standing  alone,  would  doubtless  empower  both  the  seizure 
and  sale  of  the  property  before  the  maturity  of  the  debt,  and  the  application 
of  the  proceeds  of  such  sale  in  satisfaction  of  the  debt,  if  the  holder  considered 
himself  insecure.  But  preceding  this  is  the  following  condition,  viz.,  "that 
if  this  note  and  mortgage  shall  l^  paid  on  or  before  the  maturity  thereof,  then 
this  mortgage  to  be  void."  This  condition  clearly  gives  the  mortgagor  the 
right  to  discharge  the  property  from  the  lien  of  the  mortgage  by  paying  the 
debt  either  at  its  maturity  or  before  that.  In  determining  the  effect  of  the 
instruments,  both  conditions  must  be  cdnsidered,  and  when  they  are  consid- 
ered together  we  think  that,  while  they  empowered  the  holder  to  take  posses- 
sion of  the  mortgaged  property  before  the  maturity  of  the  debt  if  he  deemed 
himself  insecure,  they  did  not  empower  him  to  sell  it  until  after  its.  maturity, 
for  the  mortgagor's  equity  of  redemption  did  not  expire  until  the  maturity  of 
the  debt.  The  debt,  evidenced  by  the  instruments,  was  not  subject  to  be  di- 
minished before  its  maturity,  and  there  is  no  uncertainty  as  to  the  amount 
to  be  recovered  thereon  at  maturity.  The  fact  that,  by  these  terms,  a  mort- 
gage is  created  by  which  the  debt  is  secured,  and  under  which  payment  in 
whole  or  in  part  may  be  enforced  after  maturity,  does  not,  in  our  opinion,  af- 
fect the  question  whether  or  not  the  instruments  are  negotiable.  They  pos- 
sess all  the  elements  of  negotiability.  The  judgment  of  the  circuit  court  will 
be  reversed,  and  the  cause  will  be  remanded. 


Tuck  v.  Singer  Manitf'o  Ca 
Filed  December  12,  1885. 

1,  Appeal— Instruction— Erbor  without  Prejudice. 

A  reversal  is  not  justified  bv  error  committed  by  the  trial  conri  In  instructing  the 
jury  when  no  prejudice  coul^  result  from  such  instruction. 

2.  Principal  and  Agent— Compensation  of  Agent— Contract. 

Contracts  entered  into  between  a  sewiuK-raachine  company  and  an  agent  for  the 
sale  and  lease  of  machines  construed,  and  instructions  based  thereon,  in  an  action 
by  the  agent  to  recover  commissions,  held  proper,  and  Judgment  in  favor  of  the 
agent  affirmed. 

Appeal  from  Woodbury  district  court. 
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Plaintiff  brought  this  action  to  recover  certain  commissions  which  he  al- 
leges are  due  him  on  the  sale  of  30  sewing-machines,  such  sales  being  made 
under  a  written  contract  between  the  parties,  whereby  plaintiff  was  to  receive 
a  commission  on  each  sale.  There  was  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Joy,  Wright  <&  HudsoUy  for  appellant.  Singer  Manuf'g  Co.  W,  G.  Clark,  for 
appellee,  H.  W.  Tuck. 

Beed,  J.  On  the  seventh  day  of  August,  1881,  the  parties  executed  a  writ- 
ten contract,  the  material  provisions  of  which  are  as  follows:  "The  Singer 
Miinufacturing  Company,  a  corporation  duly  organized,  party  of  the  first  part, 
and  IT.  W.  Tuck,  party  of  the  second  part,  enter  into  a  contract  as  follows: 
(1)  The  party  of  the  tirst  part  agrees  to  pay  to  party  of  second  part  86  per 
week  for  his  services  in  selling  and  leasing  Singer  sewing-machines.  (2)  That 
said  first  party  agrees  to  pay  to  second  party  15  per  centum  on  all  cash  that 
may  be  realized  during  the  continuance  of  this  agreement  from  sales  or  leases 
made  by  said  second  party,  which  per  centum  shall  be  in  consideration  of  all 
other  services,  aside  from  selling  and  leiising  machines,  which  he  may  be  called 
upon  to  render  said  first  party.  *  *  ♦  (4)  No  per  centum  shall  be  paid 
on  any  time  sales  made  at  a  discount  of  more  than  $5  from  retiiil  cash  price, 
or  for  any  cash  sales  made  at  a  discount  of  more  than  ;j^lO  from  retail  csish 
price,  and  no  per  centum  shall  be  paid  on  any  sale  in  which  an  old  machine 
is  taken  in  exchange  at  an  alio  wan  ge  of  more  than  $10  on  a  time  sale,  or 
more  than  $12  on  a  cash  sale;  said  allowance  to  be  made  only  on  tlie  full  re- 
tail cash  price-list  for  the  new  machine.  *  *  ♦  (8)  It  is  also  agreed  be- 
tween the  parties  hereto  that  this  iigreement  may  be  terminated  at  the  pleas- 
ure of  either  party,  and  that  the  salary  and  per  centum  aforesaid  shall  both 
cease  at  the  date  of  said  termination:  provided,  however,  that  if  the  said  sec- 
ond party  shall  not  enter  into  business  either  for  himself  or  others  in  selling 
sewing-machines  of  any  other  manufacture,  he  shall  receive,  in  consideration 
therefor,  the  aforesaid  per  centum  on  the  net  cash  realized,  after  the  termi- 
nation of  this  agreement,  on  business  done  by  him."  The  parties  subsequently 
entered  into  the  following  supplementary  agreement:  **  An  agreement  sup- 
plementary to  an  agreement  made  between  said  parties  August  7,  1881.  Con- 
cerning compensation  to  said  second  party,  it  is  hereby  agreed  that  the  fol- 
lowing shall  take  the  place  of  the  original  agreement  wherein  it  conflicts  with 
it,  and  take  the  place  of  the  original  agreement  wherein  that  is  silent.  (1) 
Party  of  the  first  part  agrees  to  pay  party  of  the  second  part  $6  per  week  for 
his  services  in  selling  and  leiising  Singer  sewing-machines:  provided,  how- 
ever, that  said  second  party  shall  make  one  approved  sale  each  week;  and  if 
said  second  party  sliall  make  more  than  one  approved  sale  any  week,  he  shall 
receive  $8  for  the  service,  instead  of  $6,  for  each  such  week  as  he  shall  make 
two  or  more  approved  sales.  (2)  If  said  second  party  make  more  than  one 
approved  sale  any  week,  he  shall  receive,  on  all  cash  realized  on  sales  made 
by  him  during  the  continuance  of  this  agreement,  15  per  centum  on  the  first 
and  20  per  centum  on  the  second  sale,  25  per  centum  on  the  third,  and  25  per 
centum  on  all  sales  made  thereafter  during  such  week  in  which  he  makes 
more  than  two  approved  sales.     *    *     *" 

Plaintiff  continued  in  defendant's  employment  until  the  twelfth  of  Febru- 
ary, 1882,  when  the  agreement  was  terminated  by  defendant.  Plaintiff  al- 
leges that  the  contract  wiis  terminated  by  defendant  without  any  fault  on  his 
part,  and  this  allegation  is  denied  by  defendant  in  its  answer.  During  the 
time  he  Wivs  in  the  employment,  plaintiff  made  a  number  of  time  sales  of  ma- 
chines, which  were  approved  by  defendant,  but  on  which  the  cash  had  not 
been  realized  when  the  agreement  wjis  terminated.  It  is  for  cpmmission  on 
these  sales  that  defendant  seeks  to  recover  in  this  action.  The  evidence 
shows  that  defendant  had  realized  the  cash  for  the  sales  before  the  action  was 
brought.    It  also  shows  that  plaintiff,  on  more  than  one  occasion,  sold  two  of 
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said  machines  in  one  week,  and  it  tends  to  prove  that  nearly  all  of  said  sales 
were  made  at  a  disoount  of  more  than  five  dollars  from  the  retail  cash  price  of 
the  machines.  One  of  the  defenses  pleaded  by  defendant  was  that,  under  the 
contract,  plaintiff  was  not  entitled  to  any  commission  on  time  sales  made  at  a 
discount  of  more  than  five  dollars  from  the  retail  cash  price.'  Anotiier  de- 
fense pleaded  in  the  answer  was  that  plaintiff,  after  the  termination  of  the 
agreement,  entered  into  the  business  of  selling  sewing-machines  of  another 
manufacture,  and  this  allegation  was  proven  on  the  trial.  But  there  was  no 
evidence  on  the  question  whether  the  contract  was  terminated  because  of  the 
fault  of  plaintiff.  In  stating  the  issues  to  the  Jury,  the  court  made  no  refer- 
ence to  the  claim  set  up  by  defendant,  that  plaintiff's  right  to  a  commission 
on  the  sales  was  defeated  by  the  fact  that  they  were  made  at  a  discount  of 
more  than  five  dollars  from  the  retail  cash  price  of  the  machines.  Nor  was 
any  express  instruction  given  as  to  the  effect  which  that  fact  (if  it  was  proven) 
would  have  on  plaintiffs  right  of  recovery.  The  court,  however,  told  the 
jury  that  if  the  contract  was  terminated  by  defendant  without  any  fault  on 
the  part  of  plaintiff,  he  was  entitled  to  recover  the  commission  provided  for 
in  the  second  paragraph  of  the  supplementary  agreement,  on  the  time  sales 
made  by  him  on  which  defendant  iiad  realized  the  cash  after  the  contract  was 
terminated,  and  that  his  right  to  recover  such  commission  was  not  defeated 
-by  the  fact  of  his  engaging  in  the  business  of  selling  sewing-machines  of  an- 
other manufacture  after  the  agreement  was  terminated.  Counsel  for  appel- 
lant contends  (1)  that  the  court  erred  in  that  it  failed  to  instruct  the  jury  at 
all  with  reference  to  one  issue  in  the  case;  and  (2)  that  the  instructions  given 
are  erroneous. 

1.  That  it  is  the  duty  of  the  trial  court  to  properly  instruct  the  jury  with 
reference  to  all  material  issues  arising  under  the  pleadings  is  not  doubted. 
This  court  has  often  held  that  the  failure  to  so  instruct  is  ground  for  reversal. 
But  it  is  equally  clear  that  the  failure  to  give  any  instructions  with  reference 
to  immaterial  questions,  or  matters  which  are  pleaded  by  way  of  defense,  but 
which  do  not  constitute  a  defense  in  law,  is  prejudicial  to  the  party  who  seeks 
to  raise  the  immaterial  questions,  or  who  has  pleaded  the  incompetent  matter. 
The  question,  then,  whether  the  district  court  should  have  in8tru<^ted  the 
jury  as  to  the  effect  on  plaintiff's  right  of  recovery  of  the  fact  (if  it  was 
proven)  that  the  sales  in  question  were  made  at  a  discount  of  more  than  five 
dollars  from  the  retail  cash  price,  depends  upon  whether  plaintiff's  right  of  re- 
covery would  be  defeated  by  it.  If  the  fourth  paragraph  of  the  original 
contract  was  not  modified  or  abrogated  by  the  supplementary  argument,  it  is 
clear  that  the  question  made  by  the  answer,  with  reference  to  the  discount 
at  which  the  machines  were  sold,  is  very  material. 

We  think  it  clear,  however,  that  this  paragraph  was  superseded  by  the  sub- 
sequent contract.  It  is  a  provision  of  the  supplementary  contract  ''that  it 
should  take  the  place  of  the  original  agreement  wherein  it  conflicts  with  it." 
And  the  provisions  of  the  second  paragraph  of  this  agreement  are  clearly  in 
conflict  with  those  of  that  paragraph  of  the  original  contract  By  the  latter, 
it  is  provided  that  no  per  centum  shall  be  paid  on  any  time  sale  made  at  a  dis- 
count of  more  than  five  dollars  from  the  cash  retail  price,  while  by  the  former 
it  is  provided  that  a  per  centum  shall  be  paid  on  all  cash  realized  from  ap- 
proved sales  made  by  plaintiff  during  the  continuance  of  the  contract.  By 
the  one  provision  the  right  to  the  per  centum  is  made  to  depend  on  the  rate 
of  discount  from  the  retail  price  at  which  the  sale  is  made,  while  by  the  other 
it  depends  upon  whether  the  sale  is  approved  by  defendant.  The  conflict  be- 
tween the  two  paragraphs  is  apparent  from  this  statement  of  their  provisions. 
And  the  rights  of  the  parties  are  to  be  determined  with  reference  to  the  lat- 
ter provision.  The  matter  pleaded  by  defendant  did  not,  therefore,  consti- 
tute a  defense,  and  the  court  did  not  err  in  refusing  to  submit  that  ques- 
tion to  the  jury. 
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2.  It  is  contended  that  the  instructions  given  by  the  district  court  are  er- 
roneous because  in  conflict  with  second  and  eighth  paragraphs  of  the  original 
contract.  The  second  paragraph  provides  tliat  plaintiff  shall  be  paid  a  per 
centum  on  all  cash  realized  during  the  continuance  of  the  agreement  from 
sales  or  leases  made  by  him,  and  the  eighth  provides  that  the  salary  and  per 
centum  shall  cease  at  the  date  of  the  termination  of  the  contract.  It  also 
provides  that  if  plaintiff  shall  not  engage  in  the  business  of  selling  sew  ng- 
machines  of  other  manufacture  after  the  termination  of  the  agreement,  he 
shall  be  paid  the  per  centum  provided  for  in  the  contract  on  the  net. cash  re- 
ceived, after  the  contract  is  terminated,  on  business  done  by  him.  The  dis- 
trict court  held  that  the  second  paragraph  of  the  supplementary  agreement 
took  the  place  of  these  provisions.  And  we  think  this  holding  is  correct. 
There  is  a  conflict  between  the  provisions  of  the  two  instruments  which  is 
apparent  in  the  most  casual  reading  of  them.  By  the  provisions  of  the  sec- 
ond and  eighth  paragraphs  of  the  original  contract,  plaintiff  is  entith  d  to  a 
per  centum  on  the  moneys  realized  after  the  termination  of  the  agrecnnent 
only  in  case  he  shall  not  engage  in  the  business  of  selling  mivohines  of  other 
manufacture,  wliile  paragraph  2  of  the  supplementary  contract  is  an  express 
undertaking  by  defendant  to  pay  him  a  per  centum  on  all  cash  realized  by  it 
on  approved  sales  made  by  him  during  the  existence  of  the  contract.  The 
only  condition  of  his  right  to  receive  the  per  centum  under  this  provision  is 
that  the  sales  shall  have  been  approved  by  defendant.  By  the  express  pro- 
visions of  the  supplementary  agreement  this  paragraph  takes  the  place  of  tlie 
two  paragraphs  of  the  original  contract. 

3.  By  the  instructions  given  by  the  district  court  the  jury  were  told  that 
plaintiff  was  entitled  to  recover  if  the  contract  was  terminated  without  fault 
on  his  part.  As  stated  above,  there  was  no  evidence  as  to  the  ground  on 
which  the  agreement  was  terminated.  The  court  erred,  therefore,  in  submit- 
ting that  question  to  the  jury.  But  we  will  not  reverse  the  judgment  for  an 
error  committed  by  the  trial  court  unless  the  appellant  has  been  prejudiced  by 
such  error.  And  it  is  clear,  we  think,  that  defendant  suffered  no  prejudice 
from  the  ruling  in  question.  By  the  provisions  of  the  second  paragraph  of 
the  supplementary  contract,  which  we  hold  took  the  place  of  the  second  and 
eighth  paragraphs  of  the  original  agreements,  plaintiff's  right  to  the  commis- 
sions depended  alone  on  whether  the  sales  made  by  him  had  been  approved 
by  defendant.  The  verdict  of  the  jury  establishes  that  they  had  been  so  ap- 
proved. Indeed,  there  was  no  question  as  to  that  fact.  Under  the  instruc- 
tions he  was  required  to  prove,  in  addition  to  that,  however,  as  a  condition 
of  his  right  to  recover,  that  the  contract  was  not  terminated  because  of  any 
fault  of  his.  Under  this  instruction  the  jury  should  have  found  for  the  de- 
fendant, perhaps.  But  their  verdict  for  plaintiff  necessarily  implies  that  they 
found  every  fact  established  which,  under  the  law,  he  was  required  to  estab- 
lish in  order  to  entitle  him  to  a  recovery.  There  is  therefore  no  ground  for 
setting  aside  their  verdict.  The  error  of  the  court  in  submitting  that  ques- 
tion to  the  jury  clearly  affords  defendant  no  ground  of  exception.  We  think 
the  judgment  is  right,  and  it  will  be  affirmed. 
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Knoxville  Kat.  Bank  and  another  v.  Hanirtck,  Assignee. 
Filed  December  12,  1885. 
Assignment  for  Brnkfit  of  Creditors  —  JuRiRDrcrioN  of  State  Court — Removax,  or 
Cask  to  United  States  Court— Effect  of  Decision. 

TJie  court  in  which  an  assignment  is  filed  does  not  obtain  the  jurisdiction  and 
power  to  determine  the  priorities  between  creditors  under  the  general  assij^imieiit 
act,  but  under  the  general  ecjuity  powers  and  jurisdiction  of  the  court ;  and  where 
one  of  the  parties  to  the  suit  is  a  non-resi<lent,  the  case  may  be  removed  to  the 
United  States  court,  and  a  decision  in  that  court  will  be  binding  on  the  parties 
thereto,  and  those  claiming  in  privity  with  them. 

Appeal  from  Marion  district  court. 

J.  Oppenheimer  made  an  assignment  for  the  benefit  of  his  creditors,  and 
the  appellants  having  filed  claims  against  the  estate  asked  an  order  directing 
the  assignee  to  pay  suck  claims.  Tlie  relief  asked  was  denied,  and  plaintiffs 
appeal. 

Aijr&f  Bros.,  for  appellants,  Knoxville  Nat.  Bank  and  another.  J.  Gamble^ 
for  appellee,  Allen  Hani  rick,  Assignee. 

See  VERS,  J.     The  material  facts  are  that  J.  Oppenheimer  executed  his 
promissory  notes,  payable  to  the  plaintiffs,  and  the  same  were  signed  by  O. 
B.  Ay  res,  as  surety.     At  the  same  time  the  notes  were  executed  Oppenheimer 
gave  Ay  res  chattel  mortgages  on  a  stock  of  goods,  wares,  and  merchandise, 
to  indemnify  him.   The  condition  of  the  mortgages  is  that  if  the  notes  which 
Ayres  had  signed  as  surety  were  paid  the  mortgages  were  to  be  void.    After- 
wards, Oppenheimer  assigned  the  mortgaged  property  to  the  defendant  for  the 
benefitof  hiscreditors.  The  plaintiffs  filed  claims  against  theestate  as  provided 
by  law.     No  objections  were  made  thereto,  and,  ordinarily,  the  plaintiffs 
would  have  been  entitled  to  a  pro  rata  share  of  the  assets  in  the  hands  of  the 
assignee.     The  plaintiffs  did  not  ask  such  an  order,  but  did  ask  tliat  their  claims 
be  paid  in  full  on  the  ground  that  Ay  res  had  the  prior  lien  on  the  assigned 
property  under  the  mortgages,  the  benefit  of  which  the  plaintiffs  claim.   This 
order  was  inserted  by  the  appellee  in  a  pleading  filed  by  him,  in  which  he 
pleaded  that  the  validity  of  the  mortgages  had  been  adjudicated  in  an  action 
in  the  circuit  of  the  United  States,  to  w^ich  Ayres  was  a  party,  and  that  it 
had  been  held  to  be  invalid.    To  this  pleading  the  plaintiffs  demurred  on  the 
ground  that  the  federal  court  had  no  jurisdiction  of  the  parties  or  subject* 
matter,  and  therefore  the  adjudication  pleaded  was  void. 

Simon  Strauss  &  Co.  were  creditors  of  Oppenheimer  at  the  time  the  as- 
signment was  made,  and  filed  their  claim  with  the  assignee.  No  objection 
was  made  thereto.  On  the  twenty-first  day  of  April,  1882,  Ayres  filed  a 
motion  and  asked  the  court  to  order  the  assignee  to  pay  the  full  amount  due 
the  plaintiffs.  On  the  same  day,  and  as  a  defense  thereto,  it  wsis  pleaded  that 
the  mortgages  given  Ayres  were  fraudulent  and  void.  Strauss  &  Co.  inter- 
vened and  asked  that  the  pending  question  be  transferred  to  the  federal  court 
on  the  ground  that  they  were  non-residents  of  Iowa.  On  the  twenty-first 
day  of  May,  1882,  but  after  Ayres  had  made  the  applications  above  sUited, 
Strauss  &  Co.  commenced  an  action  against  the  assignee,  Ayres,  and  others, 
in  which  they  pleaded  that  the  mortgages  were  fraudulent  and  void,  and 
asked  a  removal  thereof  to  the  federal  court.  Afterwards,  Strauss  &  Co. 
filed  a  petition  of  intervention  in  the  assignment  proceeding.  The  object  of 
these  actions  commenced  by  Strauss  &  Co.  was  to  test  the  validity  of  the 
mortgages  given  to  Ayres.  Said  actions  were  transferred  to  the  federal 
court,  and  Ayres  moved  said  court  to  remand  the  same  to  the  state  court  on 
the  ground  that  the  federal  court  "had  no  jurisdiction  to  try  and  decide  the 
matters  involved."  This  motion  was  overruled,  and  afterwards  issues  were 
joined  in  said  several  actions,  and  the  circuit  court  of  the  United  States  held 
that  the  mortgages  aforesaid  were  void,  and  the  judgment  of  said  court  is  in 
full  force  and  effect.    See  20  Fed.  Rep.  553. 
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1.  Counsel  for  the  appellants  contend  that  under  and  bj  virtue  of  the 
assignment  the  state  court  first  obtained  jurisdiction  of  the  property  or  sub- 
ject-matter of  the  several  actions  above  referred  to,  and  that  such  court  had 
therefore  the  sole  jurisdiction  and  power  to  determine  the  several  equities  of 
the  various  creditors  who  may  have  filed  their  claims  with  the  assignee.  It 
is  further  claimed  that  ''when  a  state  court  has  first  obtained  the  custody 
and  control  of  property  with  power  and  authority  to  dispose  of  tlie  same, 
the  federal  courts  will  not  and  cannot  interfere. '*  For  the  purposes  of  this 
case  this  last  proposition  will  be  conceded.  The  question  then  to  be  deter- 
mined is  whether,  under  the  general  assignment  law,  the  district  court  did 
have  such  possession  and  control  of  the  property  as  to  deprive  any  other 
court  of  the  power  and  jurisdiction  under  the  statute  to  determine  the 
equities  or  priority  of  liens  of  the  creditors  of  the  assignor  on  the  property 
or  fund  in  court.  The  general  assignment  law  is  contained  in  sections 
2115  to  2128,  inclusive,  of  the  Code,  and  thereunder  the  assignee  has  the 
power  and  it  is  his  duty  to  take  possession  of  the  assigned  property,  and 
he  is  subject  to  the  order  and  direction  of  the  court.  Claims  against  tlie 
estate  may  be  tiled,  and  if  no  creditor  objects  thereto  within  a  specified  time 
"the  court  may  order  and  direct  the  assignee  to  make  fair  and  equal  divi- 
dends among  the  creditors  of  the  assets  in  his  hands." 

It  is  probably  true  that  the  creditors  could,  by  filing  proper  pleadings  in  the 
assignment  proceeding  prior  to  the  distribution  of  the  assets,  have  determined 
the  equities  and  priorities  belween  them,  and  that  such  adjudication  would  be 
final  and  conclusive.  But  there  is  nothing  in  the  statute  that  requires  this 
to  be  done.  It  may  be  that  the  correctness  of  the  claims  must  be  determined 
in  the  manner  indicated  by  the  statute.  But  it  has  been  held  that  an  original 
and  independent  action  in  equity  may  be  brought  in  the  same  court  in  which 
the  assignment  is  filed  for  the  purpose  of  determining  equities  and  priorities 
of  the  creditors  to  the  fund  in  court  under  the  assignment.  Wurtz  v.  Hai% 
13  Iowa,  515.  If  such  hc  action  can  be  maintained  we  see  no  reason  why  a 
similar  action  in  any  sic^te  court  other  than  the  one  in  whicii  the  assignment 
is  pending  cannot  be  maintained.  The  court  in  which  the  aisnignment  is  filed 
does  not  obtain  f  he  jurisdiction  and  power  to  determine  the  priorities  between 
creditors  under  the  general  assignment  law,  but  under  the  general  powers 
and  jurisdiction  of  the  court.  In  this  respect  the  statute  relating  to  assign- 
ment is  different  from  the  recently  repealed  bankrupt  statute  of  the  United 
States.  If  the  state  courts  have  original  jurisdiction,  independent  of  the 
statute  relating  to  assignments,  it  must  follow  that  the  federal  court  has  ju- 
risdiction where  one  of  the  parties  is  a  non-resident. 

In  this  case  no  distribution  had  been  made  when  Strauss  &  Co.  intervened 
and  commence<l  their  action,  and  therefore  Perry  v.  Murray,  55  Iowa,  416,  S. 
C.  7  N.  W.  Rep.  46, 680,  is  clearly  distinguishable.  We  are  of  the  opinion  that, 
as  between  Strauss  &  Co.  and  Ayres,  the  fedend  court  had  jurisdiction,  and 
that  its  judgments  must  be  regarded  between  them  as  a  final  and  conclusive 
adjudication  that  the  mortgages  under  which  Ayres  claims  are  void. 

2.  It  is,  however,  claimed  that^f  the  foregoing  proposition  is  correct!  the 
plaintiffs  are  not  bound  by  the  judgment  of  the  federal  court,  because  they 
were  not  parties  to  the  actions  and  proceedings  in  such  court.  From  the 
statement  of  facts  heretofore  made  it  will  be  observed  that  the  plaintiffs  claim 
priority  under  the  Ayres  mortgage.  Throuffh  him  they  claim  their  claims 
must  be  paid  in  full  if  there  are  sufficient  assets  in  the  hands  of  the  assignee. 
But  as  the  mortgages  to  Ayres  have  been  held  to  be  invalid,  and  as  the  plain- 
tiffs claim  through  and  not  independent  of  him,  it  necessarily  follows  that 
the  adjudication  of  the  federal  court  is  binding  on  and  conclusive  as  such 
against  them.     Affirmed. 

v.25N.w.,no.9 — ^52 
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State  v,  Beno  and  another. 
Filed  December  12,  1885. 

1.  Cbimiwal  Law— Conviotiow— CiBcuBisTAWTiAL  Eyidsnob. 

When  the  state  undertakes  to  establish  the  guilt  of  one  accQsed  of  crime  by  dr- 
cunistantial  evidence,  any  competent  evidence  which  tends  to  prove  any  material 
fact  in  the  case  is  admissible.  Any  distinct  iact  which  the  state  is  required  to  estab- 
lish may  be  proven  by  circumstantial  evidence. 

2.  Same— Trial— Refusal  to  Instruct  as  Rbqubsted. 

The  refusal  to  instruct  as  requested  is  not  prejudicial  error  when  the  Babetance 
of  the  instruction  refused  is  given  by  the  court  on  its  own  motion. 
8.  Labceny—Sektbkob— Revision  by  Supreme  Court. 

Under  the  circumstances  of  this  case  the  supreme  court  refuse  to  modify  the  sen- 
tence of  five  years'  imprisonment  imposed  by  the  lower  court. 

Appeal  from  Hardin  district  court. 

The  defendants  were  convicted  of  the  larceny  of  two  pairs  of  harness  and 
a  robe,  and  one  pair  of  fly-nets,  and  one  celluloid  ring,  and  were  each  sen- 
tenced to  a  term  of  imprisonment  in  the  penitentiary,  and  from  this  Judgment 
►  they  appeal. 

Huff  cfe  Pillshury,  for  appellants,  Theodore  Reno  and  another.  A.  /.  Baker, 
Atty.  Gen.,  for  the  State. 

Reed,  J.  The  evidence  introduced  on  the  trial  tends  to  prove  that  the 
property  described  in  the  indictment  was  stolen  from  the  barn  of  the  owner, 
in  Iowa  Falls,  on  the  night  of  September  3, 1884.  On  the  morning  of  the  4th 
the  defendants  left  Iowa  Falls  in  the  way  car  of  a  freight  train  going  north 
on  the  Burlington,  Cedar  Rapids  <&  Northern  Railway.  This  train  was  made 
up  at  Iowa  trails,  and  the  way  car  had  stood  during  the  night  on  a  side  track 
at  that  place.  At  about  20  minutes  after  5  o'clock  in  the  rooming  the  way 
car  was  run  onto  the  main  track  near  the  platform,  where  it  stood  until  the 
train  started,  which  was  at  25  minutes  after  6  o'clock.  While  the  car  stood 
at  the  platform  there  was  put  aboard  of  it  by  some  person  two  small  valises 
and  three  large  ones,  but  it  is  not  shown  by  whom  this  was  done.  This  bag- 
gage was  not  billed  or  consigned  to  any  person.  The  defendants  were  ticketed 
from  Iowa  Falls  to  Livermore,  and  they  were  the  only  passengers  on  the  car 
when  it  left  Iowa  Falls.  The  conductor  and  rear  brakeman  of  the  train, 
however,  rode  in  the  car,  and,  in  addition  to  these,  there  was  also  another  em- 
ploye of  the  railroad  company  who  worked  on  another  division  of  the  road. 
When  the  train  arrived  at  Goldfield  the  defendants  were  arrested  by  an  ofli- 
cer  who  lived  at  that  place,  and  they  and  said  valises  were  removed  from  the 
train.  The  railroad  employe  spoken  of  above  left  the  train  at  Clarion,  a  sta- 
tion between  Iowa  Falls  and  Goldfield.  When  they  were  arrested  the  defend- 
ants admitted  that  the  two  small  valises  belonged  to  them,  but  denied  that 
they  had  anything  to  do  with  the  large  ones.  The  stolen  property,  except 
the  celluloid  ring,  was  found  in  the  large  valises.  Other  articles  were  also 
found  in  them,  among  which  were  parts  of  a  harness  which  did  not  belong  to 
those  stolen  at  Iowa  Falls. 

During  the  day  after  their  arrest  defendants  were  kept  at  a  hotel  in  Gold- 
field.  At  one  time  during  the  day  the  officer  permitted  them  to  goto  a  water- 
closet  in  the  rear  of  the  hotel.  Soon  after  they  returned  from  there  a  man, 
who  was  then  a  resident  of  Goldfield,  went  to  the  same  water-closet,  and 
when  he  returned  to  the  hotel  he  delivered  to  the  officer  who  had  the  defend- 
ants in  custody  a  celluloid  ring,  which  the  evidence  tends  strongly  to  prove 
is  the  same  that  was  stolen  with  the  harness.  This  man,  however,  died  be- 
fore the  trial,  and  the  circumstances  under  which  he  found  the  ring  are  not 
shown  with  certainty. 

It  is  shown  that  the  defendants  were  in  Hampton,  Franklin  county,  on  the 
third  of  September,  and  that  they  then  had  in  their  possession  certain  har- 
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ness  which  they  procured  an  auctioneer  to  sell  at  public  outcry  on  the  street. 
One  pair  of  these  harness  was  not  perfect,  some  of  the  parts  being  wanting; 
and  the  state  claims  that  it  was  tlie  missing  portion  of  this  harness  which  was 
found  in  the  valises  with  the  stolen  property,  and  the  evidence  tends  strongly 
to  establish  this  claim. 

1.  It  is  urged  by  counsel  for  the  defendants  that  the  evidence  with  reference 
to  the  transaction  at  Hampton  on  the  third  of  September  is  incompetent,  and 
should  have  been  excluded  on*  their  objection.  They  contend  that,  as  that 
transaction  had  no  connection  with  the  larceny  of  the  property  at  Iowa  Falls, 
the  evidence  with  reference  to  it  has  no  tendency  to  connect*  the  defendants 
with  the  commission  of  that  offense.  Their  position,  in  effect,  is  that  when 
the  state  undertakes  to  establish  the  guilt  of  one  accused  of  crime  by  circum- 
stantial evidence,  it  is  entitled  to  prove  only  such  circumstances  as  tend 
directly  to  show  his  guilt.  But  this  view  of  the  rule  on  the  subject  is  en- 
tirely too  narrow.  Any  competent  evidence  which  tends  to  prove  any  mate- 
rial fact  in  the  case  is  admissible.  Any  distinct  fact  which  the  state  is  re- 
quired to  establish  may  be  proven  by  circumstantial  evidence;  for  any  cir- 
cumstance which  tends  to  establish  such  fact  has  necessarily  some  tendency 
to  prove  the  charge.  In  this  case  the  effort  of  the  state  was  to  prove  that 
the  defendants  had  the  stolen  property  in  their  possession.  As  tending  to 
establish  this  fact,  it  proved  that  the  valises  containing  the  property  was  put 
on  the  car  at  the  station  at  which  they  entered  it,  and  that  it  was  not  con- 
signed to  any  person,  and  that  they  were  the  only  passengers  who  entered 
the  car  at  that  station.  It  cannot  be  denied  that  these  facts  had  some  tend- 
ency to  prove  that  they  are  the  persons  who  placed  the  valises  on  the  car. 
Now,  if  it  could  be  shown  that,  in  addition  to  the  stolen  property,  the  valises 
contained  portions  of  the  harness  which  they  had  in  their  possession  at 
Hampton  on  the  day  before,  this  would  be  an  additional  circumstance  tend- 
ing to  connect  them  with  said  valises.  While  it  is  true,  then,  that  the  fact 
that  they  sold  harness  at  Hampton  on  the  third  of  September,  standing  alone, 
has  no  tendency  to  prove  that  they  stole  the  property  in  question,  the  fact 
that  the  valises  in  which  the  stolen  property  was  found  also  contained  the 
missing  portions  of  the  harness  which  they  sold  then  does  tend  to  prove  that 
they  are  the  persons  who  placed  the  valises  on  the  train,  and  consequently 
that  they  had  the  stolen  property  in  possession.  It  was  on  this  theory  that 
the  evidence  was  admitted,  and  we  think  it  is  competent. 

2.  Counsel  for  the  defendants  asked  the  district  court  to  instruct  the  jury 
that  they  would  not  be  warranted  in  finding  that  defendants  had  the  stolen 
property  in  their  possession  from  the  fact  alone  that  it  was  found  in  the  way 
€ar  in  which  they  were  traveling.  The  court  refused  to  give  these  instruc- 
tions as  written  by  counsel,  but,  on  his  own  motion,  told  the  jury  substan- 
tially the  same  thing.  The  defendants  were  therefore  not  prejudiced  by  the 
refusal  to  give  the  instructions  asked. 

3.  The  district  court  sentenced  the  defendants  each  to  be  imprisoned  in  the 
penitentiary  for  the  term  of  five  years,  and  we  are  asked  if  we  cannot  reverse 
the  judgment  to  reduce  the  punishment.  The  jury,  we  think,  were  fully 
justified  by  the  evidence  in  finding  the  defendants  guilty.  There  is  nothing 
in  the  circumstances  of  the  crime  to  recommend  the  guilty  parties  to  the 
mercy  of  the  court.  It  was  a  wanton  invasion  of  the  property  rights  of  a 
citizen ;  and  if  the  defendants  are  guilty,  as  we  think  they  are,  they  have  not 
been  dealt  with  too  hardly.  We  think  the  case  is  not  one  in  which  we  would 
be  justified  in  interfering  with  the  judgment  of  the  trial  court.    Affirmed. 
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HALSTEAD  «.  CUPFT. 

FUed  December  14,  1888. 

EviDBNcw— Book  of  Aooouwt— Copt. 

A  mere  copy  of  a  book  of  accoant  is  not  admissible  to  piOTe  an  aoconnt,  and  it 
is  error  to  allow  a  witness  to  testify  that  sach  copy  ia  a  oorrect  copy  of  the  account 
in  the  book. 

Appeal  from  Pottawattamie  circuit  court. 

This  is  an  action  on  account  for  labor  performed  by  plaintiff  for  defend- 
ant, for  merchandise  furnished  him.  and  for  money  paid  out  for  his  use  and 
benefit.  There  was  a  verdict  and  judgment  for  plaintiff.  Defendant  ap- 
peals. 

B.  A.  Babcock,  for  appellant,  W.  B.  Cuppy.  Daily  cfe  Smithy  for  appellee, 
J.  M.  Halstead. 

Heed,  J.  Plaintiff  alleged  in  his  petition  that  between  August  12  and 
December  1,  1881,  he  furnished  to  defendant  goods,  wares,  and  money,  to 
the  aggregate  amount  of  82,155.63,  and  that  there  had  been  paid  him  on  s;iid 
account  at  various  times  simis  aggregating  $1,938.62.  Attached  to  the  pe- 
tition as  an  exhibit  was  a  statement  of  the  account.  The  items  of  debit  set 
out  in  the  account  numbered  something  over  100,  and  it  contains  14  items 
of  credit.  The  defendant  admitted  that  the  sums  of  money  for  which  credit 
was  given  in  the  exhibit  has  been  paid  to  plaintiff,  but  denied  the  items  of  in- 
debtedness  set  out  therein.  On  the  trial  plaintiff  was  examined  as  a  witness 
in  his  own  behalf,  and  was  asked  bj  his  counsel  whether  the  exhibit  attached 
to  his  petition  was  a  correct  copy  of  his  account  against  defendant.  He  an- 
swered that  it  was  a  correct  copy  of  the  account  as  it  was  kept  at  the  time 
he  was  doing  the  work  and  furnishing  the  merchandise  and  paying  out  the 
money  for  which  he  sought  to  recover.  Defendant  objected  to  the  question 
and  answer  on  the  ground  that  they  were  incompetent,  but  the  objection  was 
overruled. 

In  our  opinion  the  objection  should  have  been  sustained.  The  evidence 
was  offered  for  the  purpose  of  laying  the  foundation  for  the  introduction  in 
evidence  of  the  exhibit.  But  the  exhibit  was  not  competent  evidence  to 
prove  the  items  of  the  account.  It  is  but  a  copy  of  the  account  as  it  was 
kept  in  plaintiff's  books  of  account  at  the  time  of  the  transactions  to  which 
the  items  relate.  The  books  themselves  may  have  been  admissible,  but  they 
were  not  introduced  or  offered  in  evidence,  and  it  is  well  settled  that  a  mere 
copy  of  the  books  is  not  admissible  to  prove  the  account.  Churchill  o.  Fui* 
liam,  8  Iowa,  46;  Peck  v.  Parchen,  52  Iowa,  46;  S.  C.  2  N.  W.  Rep.  597. 

For  the  error  in  admitting  this  evidence  the  judgment  will  be  reversed 
and  th«  cause  remanded. 


Allen  v.  Bbyson. 

Filed  December  12.  1885. 

Afpkal— Abstbaop— "When  Sufpiciewt. 

Where  appellant's  abstract  on  its  face  appears  to  be  full  and  complete,  and  it 
claims  to  contain  aU  the  evidence,  unless  the  appellee  files  an  abstract  stating 
wherein  the  appellant's  abstract  is  incorrect,  it  will  be  considered  sufficient. 
EviDBNCE— Parol  to  CoNTBADicrr  Bill  of  Salk. 

Where  an  instrument  that  is  on  Its  face  an  absolute  bill  of  sale,  is  pleaded  as  a 
mere  bailment  of  the  property  for  a  temporary  purpose,  parol  evidence  to  show  such 
purpose,  and  that  the  bill  of  sale  was  not  what  it  professed  to  be,  is  not  admissible. 
CoHTBACT— Gratuitous  Skrvio^— Subsequent  Promise  to  Pay. 

Where  one  person  renders  services  gratuitously  for  another,  and  without  expec- 
tation of  x>ayment  therefor,  no  moral  obligation  is  incurred  by  the  latter  which 
will  support  a  subsequent  promise  to  pay  for  such  services. 
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4.  Account — Settlement— Execxttion  of  Note  or  Mobtgagb. 

The  execntion  of  a  promissory  note,  or  of  a  mortgage,  raises  a  presumption  that 
all  matters  between  the  parties  up  to  the  date  thereof  have  been  settled. 
6.  Evidence — Value  of  Legal  Sebvicbs — Hypothetical  Case. 

The  evidence  offered  to  show  the  value  of  services  rendered  by  plaintiff,  as  at- 
torney, }ield  properly  admitted. 

Appeal  from  Hardin  district  court. 

Both  narties  are  attorneys  at  law,  and  this  action  was  brought  to  recover 
for  professional  services  performed  by  the  plaintiff  for  the  defendant,  and 
for  peraonal  property  sold.  Several  defenses  were  pleaded,  which  are  suf- 
ficiently referred  to  in  the  opinion.  Trial  by  jury.  Verdict  and  judgment 
for  the  plaintiff,  and  defendant  appeals. 

8.  M.  Weaver,  for  appellant,  A.  M.  Bryson.  W.  V.  Allen  and  C.  E.  All- 
brook,  for  appellee,  W.  V.  Allen. 

SEEVEB8,  J.  1.  Preliminary  to  a  consideration  of  the  errors  assigned,  an 
objection  to  the  abstract  made  by  the  appellee  must  be  determined.  The  ab- 
stract states  that  '*all  the  evidence  introduced,  and, all  offers  of  evidence  made, 
on  the  trial,  together  with  all  the  objections  made  and  exceptions  taken  by 
-counsel,  and  all  rulings  of  the  court  upon  said  trial,  and  the  entire  record  in 
said  cause,  is  contain^  therein.**  In  an  abstract  filed  by  appellee  it  is  stated 
that  appellant* s  abstract  is  not  correct.  Th^  evidence  is  not  all  contained  in 
it  in  a  condensed  or  other  form.  It  does  not  contain  over  one-third  of  the 
evidence  taken  on  the  trial,  and  what  it  does  contain  is  disconnected  from 
the  order  in  which  it  was  introduced.  We  understand  that  no  transcript  has 
been  filed,  and  we  are  not  advised  that  one  was  demanded  by  the  appellee. 
We  therefore  cannot  determine  whether  the  abstract  is  correct  or  not.  This 
being  so,  the  appellee  insists  that  many  of  the  errors  assigned  cannot  be  con- 
sidered. But  we  think,  under  the  circumstances  above  stated,  the  correct- 
ness of  the  abstract  must  be  assumed.  On  its  face  it  appears  to  be  full  and 
complete,  and  when  it  so  states  we  think  the  appellee  must,  in  an  abstract 
filed  by  him,  state  wherein  the  one  filed  by  the  appellant  is  incorrect.  We  are 
aware  that  this  rule  in  some  instances  casts  upon  the  appellee  a  burden  not 
contemplated  by  the  rules  of  this  court  in  cases  where  the  appellant  pur- 
posely or  negligently  has  filed  an  incorrect  abstract.  Experience,  however, 
teaches  us  that  in  a  majority  of  cases  in  this  court  the  correctness  of  the  ap- 
pellant's abstract  is  conceded,  and  in  a  large  proportion  of  the  remaining  cases 
the  corrections  miide  therein  by  the  appellee  are  easily  made,  and  because  of 
abundant  caution.  If  we  should  hold  that  a  simple  denial  of  the  con-ectness 
of  the  abstract  has  the  effect  to  require  us  to  examine  the  transcript,  it  is 
obvious  it  would  be  made  in  every  case.  Because  of  the  expense,  the  prepa- 
ration and  filing  of  transcripts  should  not  be  encouraged.  While  this  is  so, 
the  appellee,  as  a  matter  of  right,  may  demand  one  so  as  to  enable  him  readily 
to  ascertain  whether  the  abstract  is  correct.  Ordinarily  this  consideration  is 
sufficiently  strong  to  induce  the  appellant  to  prepare  an  abstract  amply  suf- 
ficient to  enable  the  court  to  determine  the  questions  discussed  by  counsel. 
Experience  also  teaches  us  that,  in  a  majority  of  cases  where  the  appellee 
files  an  abstract,  it  could  have  been  omitted  without  detriment.  If  the  ap- 
pellant purposely  or  negligently  prepares  an  insufficient  or  incorrect  abstract, 
jt  is  the  fault  of  his  attorney,  and  the  court,  if  its  attention  is  called  thereto, 
would  endeavor  to  inflict  such  punishment  as  to  prevent  a  repetition.  The 
objections  made  to  the  abstract  must  be  overruled. 

2.  The  defendant  pleaded,  as  a  defense,  that  in  February,  1881,  which  was 
after  at  least  some  of  the  services  for  which  the  plaintiff  seeks  to  recover  had 
been  performed,  he  and  defendant  had  au  accounting  and  settlement  of  and 
concerning  all  their  mutual  claims  and  demands,  and  it  was  then  found  and 
agreed  that  plaintiff  was  indebted  to  the  defendant  in  the  sum  of  $300;  that 
the  defendant  at  said  time  loaned  the  plaintiff  $300»  and  thereupon  the  plain- 
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tiff  executed  to  the  defendant  a  bill  of  sale,  which  was  made  a  part  of  the  an- 
swer, of  certain  personal  property.  The  bill  of  sale  shows  that  in  considera- 
tion of  $600  the  plaintiff  sold  the  defendant  the  personal  property  described 
therein.  The  plaintiff,  in  a  reply,  pleaded  that  the  sole  and  only  consideration 
for  the  so-called  bill  of  sale  was  the  sum  of  $300  advanced  to  plaintiff  by  the 
defendant;  and  also  that  the  property  therein  described  *'was  placed''  in  the 
hands  of  the  defendant,  or  included  in  the  bill  of  sale,  in  pursuance  of  an 
"oral  agreement  of  the  parties  thereto,  for  the  sole  and  only  purpose  of  allow- 
ing the  defendant  to  use,  manage,  and  control  the  same  during  a  temporary 
absence  of  the  plaintiff  from  the  state  of  Iowa;"  and  within  six  weeks  there- 
after the  bill  of  sale  was  satisfied,  and  the  property  turned  over  to  the  plain- 
tiff. To  this  reply  the  defendant  demurred,  on  the  ground  that  it  sought  to 
vary  the  terms  of  a  written  contract  by  parol.  The  demurrer  was  overruled. 
It  should  have  been  sustained.  The  general  rule  on  this  subject  is  well  un- 
derstood, and  the  only  question  is  whether  this  case  comes  within  it.  The 
consideration  stated  in  a  written  contract,  it  will  be  conceded  for  the  purposes 
of  this  case,  may  be  impeached  and  shown  by  parol  to  have  failed  in  whole 
or  in  part,  or  to  be  illegal;  but  the  reply  goes  much  further  than  this,  and 
states,  in  effect,  that  the  bill  of  sale,  which  is  absolute  on  its  face,  was  in  fact 
a  mere  bailment  of  the  property  for  a  temporary  purpose,  and  it  was  plesided 
that  the  parties  had  thus  limited  the  effect  of  the  bill  of  sale  by  a  contempo- 
rary oral  agreement.  To  our  minds,  it  is  entirely  clear  that  this  cannot  be 
done.  Martin  v.  Hamlin,  18  Mich.  354;  Adams  v.  Wilson,  12  Mete.  138;  Bar- 
ker V.  Buel,  5  Cush.  520;  Peck  v.  Armstrong,  38  Barb.  215;  Forbes  v.'  IFo/- 
ler,  25  N.  Y.  439;  Hurdv.  Qallaher,  14  Iowa,  394;  Isett  v.  Lucas,  17  Iowa, 
503;  Gelpnke  v.  Blake,  19  Iowa,  263;  Atherton  v.  Dearmond,  33  Iowa.  353. 

The  appellee  insists  that  the  bill  of  sale,  although  absolute  on  its  face,  is 
in  fact  a  mortgage,  or  that  it  was  given  for  a  temporary  purpose  which  has 
been  subserved,  and  that  these  matters  can  be  established  by  parol.  Conced- 
ing this  may  be  done,  it  was  not  pleaded  that  the  bill  of  sale  was  a  mortgage. 
That  a  writing  should  be  read  and  construed  in  the  light  of  the  surrounding 
circumstances  is  undoubtedly  true,  {Singer  Manvfg  Co,  v.  ^ofcom6, 40  lo wa, 
33;)  but  no  words  having  a  different  meaning  from  those  used  can  be  added 
thereto.  Under  the  pleadings,  the  instrument  in  question  must  be  regarded 
as  a  bill  of  sale.  The  reply  recognizes  it  to  be  such,  and  no  words  can  be  in- 
terpolated therein  which  have  the  effect  to  change  or  alter  the  meaning  of  the 
words  there  used. 

3.  The  defendant  pleaded  that  he  and  the  plaintiff  were  brothers-in-law, 
and,  in  substance,  that  each  of  them  was  engaged  in  the  practice  of  the  law, 
and  had  been  in  the  habit  of  assisting  each  other  as  a  matter  of  mutusU  ac- 
commodation, and  that  "all  and  each  of  the  professional  services  for  which 
plaintiff  seeks  to  recover  in  this  action  were  rendered  by  him  as  matters  of 
mutual  accommodation  and  interchange  of  courtesies,  and  without  charge  or 
expectation  of  payment  or  reward  by  one  as  against  the  other."  The  court 
instructed  the  juiy:  "If,  however,  such  services  were  rendered  by  the  plain- 
tiff without  expectation  of  reward,  or  intention  on  his  part  to  charge  tlierefor, 
or  by  any  ajrreement  or  understanding  that  the  services  were  to  l)e  gratuitous, 
the  plaintiff  cannot  recover  unless,  after  such  services  were  rendered,  and  in 
consideration  thereof,  defendant  agreed  with  or  promised  plaintiff  to  pay  for 
the  same.  In  the  latter  case  the  valuable  character  of  the  service,  and  the 
moral  obligation  to  pay  for  the  same,  would  be  a  sufficient  consideration  to 
support  the  promise,  and  enable  the  plaintiff  to  recover  the  reasonable  value 
of  such  service."  We  understand  this  instruction  to  mean  that  where  one 
person  renders  services  for  another  gratuitously,  and  with  no  expectation  of 
being  paid  therefor,  that  a  moral  obligation  is  incurred  by  the  latter  which 
will  support  a  subsequent  promise  to  pay.  In  our  opinion,  this  is  not  the 
law.    If  the  services  are  gratuitous,  no  obligation,  either  moi-al  or  legal,  is 
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inctirred  bj  the  recipient.  No  one  is  bound  to  pay  for  that  which  is  a  gra- 
tuity. No  moral  obligation  is  assumed  by  a  person  who  receives  a  gift.  Sup- 
pose the  plaintiff  had  given  the  defendant  a  horse,  was  he  morally  bound  to 
pay  what  the  horse  was  reasonably  worth?  We  think  not.  In  such  case 
there  never  was  any  liability  to  pay,  and  therefore  a  subsequent  promise  would 
be  without  any  consideration  to  support  it.  That  there  are  cases  which  hold 
that  where  a  liability  to  pay  at  one  time  existed,  which,  because  of  the  lapse 
of  time,  or  for  other  reasons,  cannot  be  enforced,  the  moral  obligation  is  suf- 
iieient  to  support  a  subsequent  promise,  will  be  conceded. 

These  cases  are  distinguishable,  because  the  instructions  contemplate  a  case 
where  an  obligation  to  pay  never  existed  until  the  promise  was  made.  We 
do  not  believe  a  case  can  be  found  where  a  moral  obligation  alone  has  been 
held  to  be  a  sufficient  consideration  for  a  subsequent  promise.  To  our  minds, 
however,  it  is  difficult  to  find  a  moral  obligation  to  pay  anything,  in  the  case 
contemplated  in  the  instructions,  prior  to  the  promise.  The  following  cases 
support  the  view  above  expressed:  Cook  v.  Bradley,  7  Conn.  57*;  Williams 
V.  Hathaway,  19  Pick.  387;  Dawson  v.  Dawson,  12  Iowa,  515;  McCarty  v. 
Hampton  BuUding  Ass'n,  61  Iowa,  287;  S.  C.  16  N.  W.  Rep.  114. 

4.  The  defendant  asked  the  court  to  instruct  the  Jury  that  if  they  found  the 
plaintiff  gave  the  bill  of  sale  to  secure  an  actual  or  nominal  'indebtedness,  it  / 
will  be  presumed  that  a  settlement  was  made  between  them  as  of  that  date,  ^' 
and  that  all  their  mutual  claims  were  merged  therein.  This  instruction  was 
asked  on  the  theory  claimed  by  the  plaintiff  that  the  bill  of  sale  was  a  mort- 
gage given  to  secure  the  payment  of  money.  The  execution  of  a  promissory 
note  raises  a  presumption  that  all  matters  between  the  parties  up  to  that  date 
have  been  settled.  Qrimmell  v.  Warner,  21  Iowa,  12.  The  execution  of  a 
mortgage  to  secure  an  indebtedness  must,  it  seems  to  us,  have  the  same  ef- 
fect.    The  instruction  asked  should  have  been  given. 

5.  The  plaintiff  introduced  as  witnesses  three  practicing  attorneys,  for  the 
purpose  of  establishing  the  value  of  his  services.  Hypothetical  questions  were 
asked  them,  to  which  the  objection  was  made  that  it  was  immaterial,  incom- 
petent, and  because  the  witness  does  not  show  sufficient  knowledge  of  the  case 
to  enable  him  to  answer.  The  question  does  not  conform  to  the  facts  proved. 
We  think  the  evidence  was  material,  competent,  and  that  the  witnesses  were 
qualified.  In  the  main  the  hypothetical  case  put  in  the  questions  was  in  ac- 
cord with  the  evidence,  or  with  what  it  tended  to  prove,  unless,  possibly,  the 
amount  in  controversy  in  some  of  the  cases  was  not  stated  with  entire  ac- 
curacy. It  is  now  urged  that  the  witnesses  were  asked  to  state  the  value  of 
the  services  based  upon  the  fact  the  suits  were  successfully  gained  or  de- 
fended, and  that  one  of  the  actions  was  stated  to  be  on  a  sewing-machine 
bond  and  the  number  of  pages  contained  in  a  petition  for  rehearing  made  in 
this  court.  It  is  sufficient  to  say  that  no  such  objections  as  these  were  ramie 
in  the  district  court,  and  therefore  cannot  be  urged  for  the  first  time  here. 

It  is  insisted  the  court  erred  in  other  respects,  but  some  of  them  are  not 
well  taken;  others  are  not  of  a  vital  character.  We  deem  it  unnecessary  to 
take  the  time  to  more  particularly  refer  to  them.    Reversed. 
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Tbulook  t.  Bentlet  and  others. 

Filed  December  14,  1885. 

Tax  Dbed— Dbfective  Proof  of  Publicatioit  of  Notice  of  Expibatiov  of  Rkdkio- 
TiON — Limitations — Code  J  902. 

Wlien  there  has  been  a  notice  of  the  expiration  of  the  redemption  pnblished,  but 
the  proof  of  such  publication  does  not  conform  to  the  requirements  of  the  statute^ 
the  nolder  of  the  tax  deed  may  invoke  the  limitation  prescribed  by  Code,  }  902,  in 
'an  action  to  recover  the  land.    Reed  and  Adaxs,  J  J.,  dissenting. 

Appeal  from  Ringgold  circuit  court. 

Action  to  recover  lands.  After  the  answer  of  the  defendants  was  filed* 
pleading  equitable  defenses,  and  praying  that  their  title  to  the  land  be  quieted* 
the  cause  was  transferred  to  the  chancery  docket,  and,  upon  a  trial  on  the 
merits,  a  decree  was  rendered  granting  the  relief  prayed  for  by  defendants. 
Plaintiff  appeals. 

J,  W.  BrocketU  for  appellant,  Thomas  J,  Trulock.  Henry  <ft  Spense^  for 
appellees,  A.  M.  Bentley  and  others. 

Beck,  C.  J.  1.  The  action  involves  the  validity  of  a  tax  deed,  and  the 
right-s  of  defendant  to  plead  the  statute  of  limitations  (Code,  §  902)  to  the 
action.  The  plaintiff  claims  and  shows  title  by  a  regular  chain  of  convey- 
ances from  the  patentee.  The  defendants*  title  is  based  upon  a  tax  sale  and 
deed  made  after  plaintiff  acquired  the  patent  title. 

2.  Plaintiff  insists  that  the  tax  title  is  invalid,  for  the  reason  that  the  rec- 
ord fails  to  show  sufficient  proof,  required  by  the  statute,  of  the  service  of 
notice  of  the  expiration  of  the  time  for  redemption  prescribed  by  Code,  §  894. 
The  defendants  insist  that  the  notice,  and  the  proof  of  service  therecS,  are 
sufficient;  but  if  this  be  not  so,  the  action  is  barred  by  Code,  §  902,  which 
provides  that  "no  action  for  the  recovery  of  real  property,  sold  for  non-pay- 
ment of  taxes,  shall  lie  unless  the  same  be  brought  within  five  ye^as  after  the 
treasurer's  deed  is  executed  and  recorded"  as  provided  by  the  statute. 

3.  It  may  be  conceded,  for  the  purposes  of  the  case,  that  the  proof  of  the 
services  of  notice  is  not  in  accord  with  the  requirements  of  the  statute,  as 
construed  by  this  court.  But  there  was  an  attempt  to  comply  with  the  stat- 
ute, by  the  presentation  of  the  affidavit  of  the  publisher  of  the  newspaper 
wherein  the  notice  was  printed,  and  a  supplemental  affidavit  of  the  agent  of 
the  holder  of  the  tax-sale  certificate,  which,  however,  is  deficient  in  not  show- 
ing the  manner  and  time  of  the  publication  of  the  notice  and  other  matters. 

4.  The  question  before  us  for  determination  is  this:  When  there  has  been 
a  notice  of  the  expiration  of  the  time  for  redemption  published,  but  the  proof 
of  publication  does  not  conform  to  the  requirements  of  the  statute,  may  the 
holder  of  the  tax  title  invoke  the  limitation  prescribed  by  Code,  §  902?  It 
may  be  conceded,  for  the  purposes  of  the  case,  that  if  there  were  no  notice 
of  redemption  published,  or  no  proof  of  publication  made,  the  bar  of  this 
statute  could  not  be  pleaded.  And  it  may  also  be  admitted,  in  the  same 
manner,  that  if  publication  and  proof  thereof  are  made  in  such  manner  that 
they  will  be  regarded  by  the  law  as  void,  as  having  no  effect  in  law  and  no 
existence,  the  limitation  could  not  be  invoked.  We  think  that  the  proof  in 
question  in  this  case  cannot  be  regarded  as  void  in  this  sense  of  the  word. 
The  proof  of  the  holder  of  the  certificate  was  made  by  the  person  authorized 
by  law,  and  it  is  defective  only  in  that  it  does  not  state  facts  required  by  the 
statute.  Here  was  an  act  attempted  by  a  person  duly  authorized  to  perform 
it  The  performance  was  defective,  but  capable  of  being  helped  or  cured  by 
amendment.  There  was  no  want  of  authority  or  power  of  the  holder  of  the 
certificate  to  make  the  proof.  He  simply  exercised  his  power  and  authority 
in  a  defective  manner.  The  act,  therefore,  cannot  be  regarded  as  void  in 
the  sense  in  which  the  word  is  used  when  applied  to  acts  done  without  au- 
thority.   It  was  an  act  defectively  done.    It  was  regarded  as  sufficient  by  the 
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treasurer.  Nor  can  It  be  said  that  the  tax  deed  is  void  in  the  same  sense. 
We  think  the  law  will  never  regard  acts  defectively  done,  in  the  exercise  of 
lawful  authority,  as  void  in  such  sense.  When  authority  exists  to  do  the  act, 
its  defective  performance  may  deprive  it  of  effect,  but  it  will  not  be  regarded 
as  never  having  been  done.  And  when  its  defects  are  cured  by  amendment 
«r  by  the  lapse  of  time,  the  law  will  protect  rights  based  thereon.  It  must 
be  remembered  that  the  defect  complained  of  consists,  not  of  a  jurisdictional 
^ct  omitted  or  defectively  done,  but  of  defective  proof  of  such  act.  It  is  not 
the  case  of  omission  of  service  of  notice,  or  defective  service,  but  simply  of 
defective  proof  of  service.  The  record  shows  that  a  service  was  given  as 
required  by  law.  The  defect  is  not  the  want  of  an  essential  jurisdictional 
act,  but  consists  of  informal  proof  of  such  an  act.  Surely  time  and  the  stat- 
ute of  limitations  ought  to  afford  the  means  of  curing  such  a  defect.  The 
•object  of  the  statute  of  limitations  above  referred  to  was  doubtless  to  protect 
the  right  of  parties  against  errors  and  irregularities  of  this  character.  If  it 
may  1^  invoked  only  when  they  do  not  exist,  it  would  add  nothing  to  the 
-security  of  titles  based  upon  tax  deeds ;  for  if  there  should  be  no  irregularity 
or  error,  there  would  be  no  need  of  the  statute,  and  if  it  does  not  protect  the 
title  holder  against  them,  then  is  it  a  vain  thing.  These  views  are  not  in 
conflict  with  prior  rulings  of  this  court.  See  Adams  v.  Griffin,  23  N.  W. 
Bep.  295.  The  decree  of  the  circuit  court  is  in  accord  with  these  views.  It 
is  therefore  afQrmed. 

Beed,  J.,  (dissenting,)  It  appears  to  me  that  the  conclusion  reached  by  the 
majority  is  illogical  and  unreasonable.  The  notice  to  redeem  from  the  tax 
sale  embraced  more  than  25  tracts  of  lands,  and  was  directed  to  the  same 
number  of  persons.  We  held,  in  White  v.  Smith,  25  N.  W.  Rep.  115,  that 
:such  a  notice  was  insufficient,  and  that  tlie  right  of  redemption  was  not  ex- 
tinguished by  a  deed  based  thereon.  The  service  of  the  notice  was  proven 
by  the  affidavit  of  the  publisher  of  the  newspaper  in  which  it  was  published. 
It  was  held  in  American  Missionary  AsH^n  v.  Smith,  59  Iowa,  704,  S.  C.  13  N. 
W.  Bep.  849,  that  such  proof  was  insufficient,  and  that  the  right  of  redemp- 
tion from  the  tax  sale  was  not  cut  off  by  it.  There  exists  two  grounds,  then, 
upon  which  it  has  been  held  by  this  court  that  there  was  a  total  want  of 
power  in  the  treasurer  to  execute  the  deed.  But  the  holding  of  the  majority 
is  that,  notwithstanding  the  fact  that  the  deed  was  execruted  without  right  or 
authority,  and  notwithstanding  the  farther  fact  that  plaintiff's  right  of  re- 
demption has  never  been  extinguished,  his  right  of  action  is  barred.  This 
conclusion  seems  to  me  to  be  unsound.  The  statute  should  be  liberally  con- 
strued, and  the  limitation  created  by  it  should  be  held  to  apply  as  against  all 
merely  technical  irregularities  in  the  proceeding.  But  until  a  deed  has  been 
-executed,  under  an  actual  power  to  execute  it,  I  think  it  impossible  that  the 
period  of  limitation  should  begin  to  run.  In  my  opinion  the  judgment  ought 
to  be  reversed.    Adahs,  J.,  concurs  in  this  dissent. 
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Carson  and  others  v.  Bters  and  others. 
Filed  December  14, 1885. 

1.  Partnbbship— TiOAir  of  Mowbt  fob  Firm  Purposes  —  Obligatioh  kot  Sigkbd  bt 

FisM,  BUT  Individual  Mbmbkbs. 

When  money  is  not  only  obtained  and  api>lied  to  the  benefit  of  a  firm,  but  it 
is  so  obtained  by  the  joint  act  and  upon  the  joint  written  obligation  of  all  the  part- 
ners, and  the  credit  is  given  to  all,  tne  transaction  is  in  substance  a  partnership- 
transaction,  thongh  the  firm  name  is  not  signed,  and  the  partners  have  superadded 
to  their  joint  obligation  the  several  liability  of  each  of  them. 

2.  Fbaudulemt  CoKYBTAiroB— Ghattbl  Mobtoaob  fob  Mobb  thah  Debt  —  Expuiha- 

TION. 

When  a  mortgage  is  taken  for  more  than  is  due  from  a  person  known  to  be  in- 
solvent, it  is  incumbent  on  the  mortgagee  to  show  that  the  mortgage  was  executed 
in  good  faith,  for  honest  purposes,  and  to  satisfactorily  explain  why  the  excesB  was 
thus  secured.    Evidence  examined,  and  mortgage  sustained. 

3.  Assignment  fob  Benefit  of  Gbeditobb— Chattel  Mobtgaqb— Fbaudulbbt  Bret- 

BRENCE— Code,  2  2116. 

A  chattel  mortgage  that  does  not  include  all  of  the  mortgagor's  property,  and 
that  at  the  time  of  ks  execution  none  of  the  partners  intended  to  operate  as  an  as- 
signment, will  not  be  considered  a  general  assignment  for  the  bene6t  of  creditors, 
and  void  because  it  gave  a  preference  to  the  mortgagee  over  other  creditors. 

Appeal  from  Shelby  district  court. 

This  is  a  controversy  involving  the  rights  of  the  parties  to  the  proceeds  of  the 
sale  of  a  stock  of  goods  of  an  insolvent  mercantile  partnership.  The  parties 
claiming  said  proceeds  are  P.  K.  Waiters  and  Louisa  Watters,  mortgagees  of  the 
goods,  upon  one  side,  and  a  number  of  the  general  creditors  of  the  firm,  who 
Claim  that  the  mortgage  is  fraudulent  and  void  as  to  them.  The  cause  was 
tried  as  an  action  in  equity,  and  there  was  a  decree  against  the  mortgagees* 
and  they  appeal. 

Smith  <&  nullison  and  George  Getty,  for  appellants,  Byers  &  Eggers  and 
others.    Sapp  <&  Fiufey,  for  appellees,  Caraon,  Pirie,  Scott  &  Ck). 

KoTiiHocK,  J.  1.  Some  time  previous  to  the  month  of  September,  1882,  H.. 
W.  Byers  and  Paul  Eggers  commenced  negotiations  with  a  view  to  forming 
a  partnership  in  keeping  a  country  store.  They  at  one  time  contemplated 
locating  at  Harlan,  Shelby  county.  Some  time  before  September  1, 1882,  they 
concluded  to  open  a  store  at  Earling.  They  were  both  without  means,  ex- 
cepting tliat  Byers  was  possessed  of  a  small  amount  of  money,  not  exceeding 
$800  ill  all.  They  applied  to  a  sister  of  Eggers  for  a  loan  to  enable  them  to- 
stiirt  in  business.  Preparations  were  made  for  embarking  in  the  enterprise 
by  commencing  the  erection  of  a  store  building.  Eggers'  sister  loaned  them 
$2,000.  The  money  was  delivered  to  Eggers  in  the  form  of  a  draft  on  Chicago. 
Tlie  same  day  the  partners  met  in  Harlan,  and  ordered  a  bill  of  goods  of  a 
traveling  salesman  for  a  Council  Bluffs  wholesale  house.  This  Wiis  on  Fri- 
day«  On  the  Monday  following  they  went  to  Chicago  to  purchase  a  stock  of 
goods.  They  bought  goods  of  the  value  of  some  $3,500,  partly  for  cash  and 
l)aitly  on  credit.  On  their  return  from  Chicago  they  executed  a  promissory 
note  to  the  sister  of  Eggers  for  the  $2,000,  due  in  five  years,  with  interest 
at  10  per  cent,  per  anrium,  and  they  then  went  to  Earling  and  opened  up  their 
business  in  the  name  of  Byers  &  Eggers.  in  February,  1883,  H.  W.  Byera 
sold  his  interest  in  the  partnership  to  his  brother,  E.  C.  Byers,  for  $2,000,  and 
E.  C.  Byers  assumed  the  firm  indebtedness.  In  the  mean  time  the  sister  of 
Ejrgers  married  P.  K.  Watters,  and  turned  over  to  him  the  management  of 
all  her  business  in  his  name.  In  March,  1883,  E.  C.  Byers  and  Eggers  Iwr- 
rowed  of  Wattei-s  an  additional  sum  of  $500,  and  executed  to  him  their  note 
for  that  sum,  and  also  one  for  $2,500,  and  gave  him  a  chattel  mortgage  se- 
curing the  payment  of  the  notes.  This  mortgage  was  not  acknowledged  nor 
recorded.  On  May  1,  1883,  Watters  went  to  Earling  with  an  attorney,  and 
learned  that  F.  K.  Byers,  wife  of  £.  C.  Byers,  was  a  member  of  the  partner- 
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ship,  and  new  notes  and  a  new  mortgage  were  then  taken  for  the  same 
amounts  as  in  the  first  mortgage,  and  due  one  day  after  date,  and  signed  by 
all  the  members  of  the  firm,  and  the  old  notes  and  mortgage  were  surrendered. 
The  last  mortgage  was  recorded  on  the  second  day  of  September,  and  on  the 
same  day  it  was  placed  in  the  hands  of  the  sheiiff  for  foreclosure,  who  took 
possession  of  the  goods  under  the  mortgage.  At  this  time  the  partnership 
was  owing  some  $8,000  or  83,500  to  wholesale  merchants  in  Chicago  and  else- 
where. Carson,  Pirie,  Scott  &  Co.  commenced  an  action  on  one  of  these 
claims,  and  garnished  Watters  and  the  person  in  possession  of  the  stock  of 
goods.  Other  creditors  intervened,  and  garnished  the  mortgagee  and  the 
sheriff.  The  garnishee  Watters  answered,  setting  up  his  mortgage,  and  de- 
nying any  indebtedness  to  the  partnership.  The  general  creditors  controverted 
the  answer  of  the  garnishee,  and  the  action  was  tried  upon  these  issues. 
Upon  motion  of  the  plaintiffs  the  cause  was  transferred  to  the  equity  calen- 
dar, and  tried  as  an  action  in  chancery. 

This  motion  was  resisted  by  the  garnishees,  and  the  ruling  of  the  court 
thereon  is  the  first  question  presented  by  counsel  for  appellants.  Counsel 
for  appellees  claim  that  this  ruling  cannot  be  reviewed,  because  no  errors  are 
assigned,  and  that,  as  the  cause  was  tried  in  the  court  below  on  its  merits,  it 
must  be  so  tried  here.  In  the  case  ot  Powers  v.  County  of  O'Bt^en,  54  Iowa, 
501,  S.  C.  6  N.  W.  Bep.  720,  it  was  held  that  when  a  party  in  an  equity  case 
stands  upon  the  ruling  on  a  motion  or  demurrer,  and  appeals  therefrom,  errors 
should  be  assigned.  Whether  the  rule  in  that  case  is  applicable  to  the  case  at 
bar  we  need  not  determine,  because  the  conclusion  we  have  reached  in  this 
case  renders  the  question  immaterial  to  either  of  the  parties;  and,  as  the  case 
has  already  been  twice  tried  in  the  court  below,  once  to  a  Jury  and  again  by 
the  court,  it  is  preferable  that  it  be  determined  here  on  its  merits, 

2.  As  has  already  been  stated,  the  note  given  by  H.  W.  Byers  and  Paul  Eggers 
to  the  sister  of  Eggers  was  for  $2,000.  The  money  for  which  the  note  was 
given  constituted  nearly  the  whole  of  the  means  of  the  firm  with  which  to 
commence  their  business.  That  it  was  so  used  is  not  questioned.  Counsel 
for  the  partnei*ship  creditors  claim  that,  although  Byers  signed  the  note  given 
for  the  $2,000,  yet  it  was  in  fact  the  individual  debt  of  Eggers.  This  claim 
finds  but  very  little  support  from  the  evidence.  The  very  great  preponder- 
ance of  the  evidence  is  to  the  effect  that  the  debt  was  the  joint  debt  of  both 
members  of  the  partnership,  and  when  the  additional  loan  of  $500  was  made, 
and  the  mortgage  given  to  secure  that  and  the  previous  indebtedness,  the 
notes  and  mortgage  were  executed  by  all  of  the  members  of  the  firm,  as 
Watters.  the  payee  and  mortgagee,  then'supposed ;  and  when  the  last  notes  and 
mortgage  were  given,  all  of  the  members  of  the  partnership  joined  in  their 
execution.  After  a  careful  examination  of  the  evidence,  we  iiave  no  doubt 
that  the  money  for  which  the  mortgage  was  given  was  a  partnership  debt. 
The  fact  that  the  mortgages  and  notes  were  not  executed  in  the  partnership 
name,  is  but  of  small  consequence  in  determining  the  rights  of  the  parties. 
In  Berkshire  y.Juillard,  75  N.  Y.  535,  it  is  said:  "But  when  the  property  is 
not  only  obtained  for  and  applied  to  tlie  benefit  of  the  firm,  but  it  is  so  ob- 
tained by  the  joint  act  and  upon  the  joint  written  obligation  of  all  its  mem- 
bers, and  the  credit  is  given  to  all,  the  transaction  is  in  substance  a  copart- 
nership transaction,  though  the  firm  name  is  not  actually  used  in  the  writing, 
and  though  the  partners  have  superadded  to  their  joint  obligation  the  several 
liability  of  each  of  them."  This  disposes  of  any  alleged  equitable  claim  set 
up  by  the  partnership  creditoi-s  as  against  the  claim  of  Watters,  the  mortgagee; 
and  it  will  be  understood  that  we  do  not  pass  upon  the  question  whether  the 
mortgage  to  Watters  would  be  void  as  to  the  firm  creditors,  even  if  it  had 
been  given  for  the  individual  debt  of  one  of  the  partners.  Upon  this  ques- 
tion, see  City  of  Maquoketa  v.  Willey,  35  Iowa,  323. 

3.  It  is  claimed  by  counsel  for  appellee  that  the  mortgage  upon  which 
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the  goods  were  seized  and  disposed  of  is  fraudulent  as  to  the  other  creditors 
of  the  partnership.    It  is  claimed  that  it  is  void  because  it  was  made  with 
the  intent  to  hinder,  delay,  and  defraud  the  other  creditors.    We  do  not  think 
this  proposition  is  sustained  by  the  evidence.    It  is  true  that  both  mortgagea 
were  taken  for  more  than  was  due,  and,  when  a  mortgfage  is  taken  for  uiore 
than  is  due  from  a  peraon  known  to  be  insolvent,  it  is  Incumbent  on  the 
mortgagee  to  show  that  the  mortgage  was  executed  in  good  faith,  for  honest 
pui*pos('S,  and  to  satisfactorily  explain  why  an  amount  greater  than  the  act- 
ual indebtedness  was  secured  by  the  mortgage.    Lombard  v.  Dows,  23  X.  W. 
li»p.  649.     We  think  the  mortgagee  in  this  case  has  made  such  showing. 
When  the  first  mortgage  was  taken  its  amount  was  nearly  8500  in  excess  of 
the  actual  indebtedness.    The  evidence  shows  that  at  that  time  Watters  did 
not  know  that  Byers  &  Eggers  contemplated  insolvency,  or  that  they  would 
be  unable  to  continue  in  business  and  prosper.    They  represented  to  iiim  that 
they  were  in  need  of  S500,  which  he  let  them  have;  and,  in  view  of  the  fact 
that  they  might  need  further  assistance,  the  mortgage  was  made  somewhat 
greater  than  the  debt,  so  that  Watters  could  furnish  them  the  additional  sum 
without  the  necessity  of  giving  further  security.    It  does  not  appear  that 
Watters  then  had  any  knowledge  that  Byers  &  Eggers  intended,  by  giving  the 
mortgage,  to  hinder,  delay,  or  defraud  their  creditors.    When  the  last  mort- 
gage was  taken  the  same  amount  was  named  therein  as  in  the  first  mort- 
gage.   Some  interest  had  accrued  on  the  debt,  and  the  excess  over  the  true 
Ladebtedness  was  8860.    Now,  it  appears  from  a  preponderance  of  the  evidence 
that  this  excess  Wiis  included  in  the  last  mortgage  by  mere  oversight.   There 
was  no  fraudulent  purpose  or  intention  upon  the  part  of  any  of  the  parties 
thereto,  so  far  as  the  amount  of  the  mortgage  was  concerned.    Watters  was 
intent  only  on  securing  the  indebtedness  actually  due  to  him,  and  had  no  pur- 
pose to  aid  the  partnership  in  any  way  to  prejudice  other  creditors.    There 
was  no  collusion  between  Watters  and  Byers  &  Eggers.    The  record  shows 
very  clearly  that  Eggers  knew  nothing  about  the  business  of  the  firm.    He 
had  no  design  to  cheat  or  defraud  any  one.    He  appears  to  have  been  entirely 
under  the  management  and  control,  first  of  H.  W.  Byers,  his  first  partner, 
and  afterwards  of  E.  C.  Byers,  his  last  partner.    So  far  as  the  intention  of 
E.  C.  Byers  in  giving  the  mortgage  is  involved,  he  acted  without  any  col- 
lusion with  Watters.    On  the  contrary,  he  gave  the  mortgage  reluctantly, 
and  only  because  Watters  persistently  demanded  it.    We  are  satisfied  from 
the  evidence  that  the  mortgage  was  not  fraudulent  as  to  the  other  creditors 
of  the  firm.    A  creditor  has  the  right  to  secure  his  debt  in  good  faith,  even  if 
he  knows  that  his  debtor  has  other  creditors,  and  knows  that  the  effect  will 
be  to  prevent  other  creditors  from  collecting  their  claims. 

It  is  urged  by  counsel  for  appellees  that  the  mortgage  operated  as  a  general 
assignment  for  the  benefit  of  creditors,  which  preferred  one  creditor  to  an- 
other, and  that  it  is  void  under  section  2115  of  the  Code.  We  do  not  think 
this  position  is  sound.  It  did  not  operate  as  a  general  assignment,  because 
it  did  not  include  all  of  the  property  of  the  firm,  and  none  of  the  parties 
intended  at  tne  time  that  the  mortgage  was  made  that  it  should  be  operative 
as  an  assignment.  For  aught  that  appears,  it  was  supposed  at  the  time  that 
the  store  would  be  carried  on  as  before. 

Our  conclusion  is  that  there  should  have  been  a  decree  dismissing  the  ao- 
tion  and  the  petition  of  intervention  as  to  the  garnishees.    Reversed. 

As  to  fraudulent  convevance,  see  State  v.  Wallace,  24  N.  W.  Rep.  609,  and  note,  610- 
618.  Respecting  partnership  assignment  for  benefit  of  creditors,  see  Auley  v.  Ostermann, 
25  N.  W.  Rep.  657,  and  note,  662-669. 


Digitized  by 


Google 


Iowa.]        *  WHEELSB  V.  KIRKENDALL.  829 

Wheeler  tj.  Kirkendall. 
Filed  December  14, 1885. 

EXBCUTIOH  SaLB — RiOHT  OF  TeNAKT  TO  CoNTINrE  IN   POSSBBSTOIT — NOTICB. 

A  tenant  who  plants  crops  after  notice  of  claim  of  possession  by  one  who  has 
purchtt.sed  the  land  at  sheriff's  sale,  and  received  a  deed  therefor,  oh  expiration  of 
the  ]>eriod  allowed  for  redemption  is  not  entitled  to  cuutinue  in  posseasiou  of  the 
premises  as  provided  by  Code,  g  3265. 

Ap|)eal  from  superior  court.  Council  Bluffs. 

Action  sit  law  to  recover  the  possession  of  real  estate.  Trial  to  the  court. 
Judgment  for  the  plaintiff,  and/lefendant  appeals. 

Wright,  Baldwin  &  Ilaldane,  for  appellant,  Joseph  Kirkendall. 

A,  J,  Hart  and  &.  A.  Holmes,  for  appellee,  Alonzo  Wheeler. 

Skevers,  J.  The  court  found  that  the  plaintiff  was  the  owner  of  the  real 
estate  in  controversy;  that  he  obtained  sui-h  title  "by  purchase  at  a  special 
execution  sale  of  said  property  against  the  owner,  C.  C.  Clemins;"  that  said 
Bale  was  on  the  twelfth  day  of  JMay,  1884,  and  the  right  to  redeem  expired  on 
the  twelfth  day  of  May,  18o5 ;  that  the  said  Clem  ins  failed  to  redeem,  *  *  * 
and  plaintiff  procured  his  deed  on  the  thirteenth  day  of  May,  1885,  and  on 
the  fourteenth  day  of  May,  1885,  noli  lied  the  defendant  that  he  demanded 
possession,  which  was  refused;  that  the  defendant  claims  to  have  a  right  of 
possession  by  virtue  of  the  written  lease  executed  to  him,  December  9,  1884, 
by  Clemins;  "that  at  the  time  of  the  service  of  said  notice  defendant  was  in 
the  act  of  plowing,  sowing,  and  planting  the  real  estate  to  crops,"  and  con- 
tinued so  to  do.  The  court,  as  a  conclusion  of  law,  found  that  the  plaintiff 
was  entitled  to  the  immediate  possession  of  the  real  estiite,  and  Judgment  was 
rendered  accordingly. 

It  is  insisted  by  the  appellant  that  the  judgment  is  erroneous  because  it 
does  not  provide  that  the  defendant  might  continue  in  possession  of  the  prem- 
ises as  provided  in  Code,  §  32»)5,  which  is  as  follows:  "If  the  defendant  aver 
that  he  has  a  crop  sowed,  planted,  or  growing  on  the  premises,  then  the 
jury  or  court  is  required  to  make  certain  findings,  and  then,  upon  the  execu- 
tion of  a  bond,  possession  of  the  premises  may  be  obtained  until  the  first  day 
of  January  next  succeeding  the  trial."  The  plaintiff  could  have  instituted  an 
action  for  forcible  entry  and  detainer  before  a  justice  of  the  peace,  and,  under 
the  facts  found  by  the  court,  he  could  have  recovered.  Code,  §  3611.  In 
such  an  action  the  defendant  would  not  have  been  entitled  to  retain  possession 
until  he  had  gathered  his  crops,  for  the  reason  that  he  knew,  or  was  bound 
to  know,  that  the  title  to  the  real  estate  might  rest  in  some  one  else  than  his 
lessor  prior  to  the  time  his  crops  could  be  harvested.  His  right  in  this  respect 
was  no  better  than  his  lessor.  For  this  reason  we  do  not  think  the  section 
above  referred  to  contemplated  this  kind  of  a  case,  but  one  where  a  person  is 
in  possession  of  real  estate  as  owner  or  tenant  who  in  good  faith  plants  or 
sows,  with  the  belief  that  he  can  reap  before  another  person  is  entitled  to  and 
can  lawfully  demand  possession  of  the  premises.  The  defendant  was  bound 
to  know  the  extent  of  his  lessor's  right  and  title.  The  statute,  in  our  judg- 
ment, does  not  contemplate  a  case  where  one  plants  a  crop  knowing  at  the 
time  that  his  right  to  possession  will  expire  before  it  can  be  harvested,  or  is 
matured  and  ready  to  be  harvested,  as  was  held  in  Hecht  v.  Dettman,  56  Iowa, 
679;  S.  C.  7  N.  W.  Rep.  495,  and  10  N.  W.  Rep.  241.  In  addition  to  what 
has  been  said,  it  seems  to  us  that  the  question  in  this  case  must  be  regarded 
as  having  been  settled  by  the  adjudications  of  this  court  against  the  appellant. 
Dovntard  v.  Groff,  40  Iowa,  597;  Martin  v.  Knapp.  57  Iowa,  336;  S.  C.  10 
N.  W.  Rep.  721. 

Affirmed* 
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Bradley  v.  Johnson  and  another. 

Filed  December  14.  1885. 

Ebeob— Assignment  voo  Indefinite — Code,  {  3207. 

An  assignment  of  error  in  these  words:  **  The  appellant  assigns  as  error  the  ml- 
ing  of  the  court  sustaining  the  several  demurrers  of  dei'endaots,"— is  insufficieut. 

Appeal  from  Plymouth  circuit  court. 

The  defendants  are  husband  and  wife.  The  plaintiff  seeks  by  this  action 
to  charge  the  property  of  the  wife  with  the  purchase  price  of  certain  lumber 
used  in  the  construction  of  a  dwelling-bouse  for  the  defendants,  upon  the 
ground  that  the  lumber  was  a  necessary  faurily  expense.  He  also  seeks  to 
subject  certain  real  estate,  the  legal  title  to  which  is  in  the  wife,  to  the  pay- 
ment of  a  judgment  obtained  against  the  husband  for  the  said  lumber,  upon 
the  ground  that  the  title  to  the  land  is  held,  by  the  wife  in  fraud  of  the  hus- 
band^s  creditora.  The  defendants  each  separately  demurred  to  the  petition. 
The  demurrers  were  sustained.    The  plaintiff  appeals. 

IT,  C.  Hemenway^  for  appelant*  M.  J.  Bradley.  Struble,  Richel  &  Sartori, 
for  appellees,  James  H.  Johnson  and  another. 

RoTHROCK,  J.  The  demurrers  are  based  upon  several  jdfotinct  grounds, 
which  are  separately  stated  and  numbered.  The  assignment  of  errors  is  in 
these  words:  "The  appellant  assigns  as  error  the  ruling  of  the  court  sustain- 
ing the  several  demurrers  of  the  defendants,  James  H.  Johnson  and  Philinda 
F.  Johnson.''  Ck)unse]  for  appellees  insist  that  this  assignment  of  error  is 
not  sufficiently  specific.  Section  3207  of  the  Code  provides  that  "among  sev- 
eral points  in  a  demurrer,  or  in  a  motion,  or  instructions  or  rulings  in  an  ex- 
ception, an  assignment  of  error  must  designate  which  is  relied  on  as  an  er- 
ror; and  the  court  will  only  regard  errors  which  are  assigned  with  the  re- 
quired exactness."  We  can  see  no  escape  from  holding  that  the  assignment 
in  this  case  is  insufficient,  and  that  it  cannot  be  regarded  by  the  court.  If 
we  were  to  entertain  the  appeal,  we  would  overrule  many  cases.  See  notes 
to  section  3207  of  Miller's  Code. 

Affirmed. 


Blandon  v.  Glover. 

Filed  December  14,  1886. 

Tbial — Striking  Out  Amended  or  Substituted  Answer. 

Where  the  trial  court  has  allowed  defendant  to  file  an  amended  answer  that  in 
the  main  conforms  to  the  evidence,  it  is  error  to  afterwards  strike  out  such  answer 
on  motion  of  plaintiff. 

Appeal  from  Buena  Vista  district  court. 

Action  to  recover  the  price  of  a  cow,  alleged  to  have  been  sold  and  deliv- 
ered by  the  plaintiff  to  the  defendant.  There  was  a  trial  t«  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  plaintiff.    The  defendant  appeals. 

Robinson  &  Milchrist,  for  appellant,  B.  L.  Glover.  A.  E.  ClarJce,  for  ap- 
pellee, L.  Blandon. 

Adams,  J.  After  the  defendant  had  introduced  his  evidence  and  rested, 
he  asked  leave  to  file  an  amended  and  substituted  answer,  for  the  purpose  of 
conforming  his  answer  to  the  evidence.  Leave  was  granted,  but  afterwards, 
upon  motion  filed  by  the  plaintiff,  the  amended  and  substituted  answer  was 
stricken  from  the  files.  The  case,  involving  less  than  $100,  comes  to  us  upon 
a  certificate,  and  one  of  the  questions  certified  is  as  to  whether  the  court  erred 
in  striking  the  amended  and  substituted  answer  from  the  files.  In  our  opin- 
ion it  did.  Oar  statute,  and  practice  under  it,  as  shown  by  the  decisions,  are 
very  liberal  in  allowing  amendments,  and  especially  where  the  object  is  to 
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make  the  pleadings  conform  to  the  evidence.  It  is,  to  be  sure,  objected  in 
this  case  that  the  amended  and  substituted  answer  did  not  conform  to  the 
evidence.  But  it  did  so  in  the  main,  and  the  difference,  if  any,  was  not  such, 
^e  think,  as  to  justify  the  court  in  striking  it  from  the  files. 

Some  other  questions  are  certified,  but  they  will  probably  not  arise  upon 
another  trial.    Reversed. 


State  v.  Bissell  and  another. 

Filed  December  14,  1886. 

Ihtoxicatiwo  Liquobs— Sale  by  DRUGaiBTs—SrATUTEs  Construed. 

Under  the  statute  now  in  force,  a  druggist  holding  a  certificate  from  the  state 
board  of  pharmacv,  authorizing  him  to  engage  in  the  pursuit  of  an  apothecary, 
cannot  lawfully  aell  intoxicating  liquors  for  medical  purposes  without  a  permit 
from  the  board  of  supervisors. 

Appeal  from  Harrison  district  court. 

The  defendants  were  jointly  indicted  and  convicted  for  maintaining  a  nui- 
sance by  keeping  a  place  for  the  sale  of  intoxicating  liquors,  contrary  to  law. 
They  now  appeal  to  this  court. 

Lehman  &  Park^  L,  R.  Bolter,  and  Charles  McKimie,  for  appellants,  F. 
Bissell  and  another.  A,  /.  Baker,  Atty.  Gen.,  and  Baylies  &  Baylies,  for  the 
State. 

Bjbok,  0.  J.  1.  The  facts  of  the  case  are  not  in  dispute,  and  may  be  briefly 
stated.  The  defendants  are  druggists,  and,  without  a  permit  from  the  board 
of  supervisors,  sold  intoxicating  liquors  for  medical  purposes  since  the  fif- 
teenth day  of  October,  1884.  The  question  for  our  determination  is  this: 
Under  the  statute  now  in  force,  may  a  druggist,  holding  a  certificate  from 
the  state  board  of  pharmacy,  authorizing  him  to  engage  in  the  pursuit  of  an 
apothecary,  lawfully  sell  intoxicating  liquors  for  medical  purposes  without  a 
permit? 

2.  Under  the  law  forbidding  the  traffic  in  intoxicating  liquors,  as  found  in 
the  Code,  all  sales  of  such  liquors,  except  those  made  by  persons  holding  a 
permit  from  the  board  of  supervisors  to  sell  for  medical  and  other  lawful  pur- 
poses, are  forbidden.  It  is  insisted  by  defendant's  counsel  that  section  8  of 
<5hapter  75,  Acts  of  the  Eighteenth  General  Assembly,  amends  and  modifies 
the  prior  legislation  so  far  as  to  authorize  apothecaries,  duly  registered  under 
the  act,  to  sell  intoxicating  liquors  for  medical  purposes,  without  a  permit 
required  of  other  persons.  Counsel  for  the  state  deny  this  position.  For  the 
purposes  of  this  case  the  position  may  be  admitted,  as  our  opinion  is  based 
upon  the  ground  that  if  section  8,  c.  75,  Acts  of  the  Eighteenth  General  As- 
sembly, has  the  effect  claimed,  it  is  repealed  by  the  subsequent  acts  of  the 
Twentieth  general  assembly,  (chapter  143,)  which  substantially  re-enacts  the 
provision  of  the  Code  without  any  exception  in  favor  of  apothecaries. 

3.  The  case,  briefly  stated,  is  this:  Under  the  Code  apothecaries  were  for- 
bidden to  sell  intoxicating  liquors  without  a  permit.  Chapter  75,  Acts  Eight- 
eenth General  Assembly,  amends  or  modifles  the  prior  statute,  and  excepts 
apothecaries  from  the  existing  prohibition.  Chapter  143  of  the  Acts  of  the 
Twentieth  General  Assembly  repeals  the  provision  of  the  Code  providing  a 
penalty  for  selling  intoxicating  liquors  without  a  permit,  and  enacts  a  prohi- 
bition in  almost  the  langUcige  of  the  prior  statute;  providing  an  increased 
penalty  for  the  violation  of  tlie  law.  It  thus  appears  that  a  statute,  to  which, 
by  subsequent  legislation,  an  exception  was  made,  was  repealed  and  re-en- 
acted  without  providing  for  the  exception.  The  last  statute  is  inconsistent 
with  the  one  making  the  exception,  and  repeals  it  by  implication.  The  last 
expression  of  the  legislative  will  must  prevail.  That  it  was  the  purpose  of 
the  general  assembly  not  to  continue  the  exception  of  the  pharmacy  act,  or, 
in  other  words»  to  repeal  the  provision  containing  that  exception,  is  estab 
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lished  beyond  controyerey  by  the  fact  that  the  last  act  is  utterly  inconsisfcent 
with  the  prior  pharmacy  statute.  It  contains  a  prohibition  against  all  per- 
sons. The  pharmacy  act  excepts  apothecaries.  It  is  the  last  statute,  and  most 
prevail.  These  conclusions  are  based  upon  familiar  principles  which  will  be 
everywhere  recognized  without  the  citation  of  authorities  in  this  respect,  ^o 
question  of  the  construction  of  the  statute  is  in  the  case,  as  counsel  of  defend- 
ants seem  to  think  and  ai'gue.  The  controlling  question  involves  the  fact  of 
the  repeal  of  the  provision  of  the  pharmacy  statute  in  question.  We  are  to 
go  no  further  than  to  determine  whether  that  provision  is  repealed  by  the 
later  statute,  in  which  we  find  a  general  prohibition  in  conflict  with  that  pro- 
vision. Both  statutes  cannot  be  upheld  as  to  the  subject  involved  in  this  suit. 
The  first  must  give  way  to  the  second. 

4.  Counsel  for  defendant  call  in  question  a  statute  passed  by  the  Nine- 
teenth general  assembly,  repealing  the  provision  of  the  pharmacy  law  consid- 
ered in  this  case,  and  insist  that  it  never  took  effect.  It  was  not  signed  by 
the  governor,  and  is  not  printed  with  the  other  statutes  passed  by  that  gen- 
eral assembly.  Counsel  for  the  state  do  not  attempt  to  support  the  statute, 
but  admit  that  it  never  became  operative.  We  are  not  required  to  give  the 
statute  consideration  in  view  of  the  ground  upon  which  we  decide  this  case. 
We  are  not  permitted  to  consider  the  policy  of  the  statute  in  question,  or  in- 
quire as  to  its  effect.  We  can  do  nothing  more  than  inquire  whether  there 
is  a  conflict  between  the  statutes  in  question,  and  which  one,  under  the  rules 
of  the  law,  must  stand.  Counsel  for  defendant  express  our  duty  in  the  fol- 
lowing language  so  clearly  and  forcibly  that  it  merits  quotation  and  approval : 
"Kot,  however,  according  to  the  desire  of  any  man  or  set  of  men  is  the  law 
to  be  construed.  Who  may  be  hindered,  who  may  be  helped,  is  not  the  ques- 
tion here;  not  what  should  be,  but  what  is,  the  law."  The  judgment  of  the 
district  court  is  affirmed. 


EiKENBURY  and  others  v,  Edwards. 

Filed  December  14.  1S85. 

OojurriTUTioifAL  Law— Imprisonment  op  Party  in  Contempt  for  REfTsnrQ  to  Obst 
Order  of  Court  in  Proceedings  Auxiliary  to  Execution— Code,  J  3155. 

The  statute  authorizing  the  judge  to  commit  to  jail  a  party  who  refuses  to  obey 
an  order  in  proceedings  auxiliary  to  execution,  directing  him  to  turn  over  property 
in  his  possession  to  the  court,  is  not  unconstitutional.  Beck,  C.  J.,  and  AnAUR,  j., 
dissenting. 

Certiorari.  This  is  an  original  proceeding  in  this  court  to  review  an  order 
made  by  the  Hon.  £.  L.  Burton,  Judge  of  the  district  court  of  the  Second 
judicial  district. 

T.  B,  Perry,  for  plaintiffs,  H.  L,  Dashiel  and  G.  D.  Porter,  for  defendant. 

See  VERS,  J.  The  plaintiffs  recovered  a  judgment  against  the  defendant^ 
and  caused  an  execution  to  be  issued  thereon,  which  also  was  returned  un- 
satisfied. Thereupon  the  plaintiffs  filed  a  petition,  in  which  it  was  stated  the 
defendant  had  in  his  possession  property  which  he  unjustly  refused  to  apply 
in  satisfaction  of  the  execution;  and  an  order  for  the  appearance  and  exam- 
ination of  the  debtor  as  provided  in  Ck)de,  §  3155,  was  asked.  Such  an  order 
was  made,  and  the  defendant  appeared  in  response  thereto.  An  examination 
was  had,  and  the  fact  disclosed  that  the  defendant  had  sold  certain  real  es- 
tate, and  received  therefor  promissory  notes  amounting  to  918,760>.  which, 
the  day  after  the  notice  was  served  requiring  him  to  appear  for  examination, 
he  had  sent  to  his  son-in-law  in  Colorado.  The  district  court  of  Monroe 
county,  in  which  the  proceeding  was  pending,  made  an  order  requiring  the 
defendant  to  turn  over  the  notes  to  the  court,  and  a  receiver  was  appointed 
to  redbive  and  take  charge  of  said  notes,  and  it  was  further  ordered  that  tbey 
should  be  regarded  as  assets  subject  to  be  sold  on  execution.    It  was  further 
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ordered  that,  upon  the  notes  being  so  turned  over,  they  should  be  subject  to 
any  further  order  that  might  be  made  in  vacation  in  relation  thereto.  The 
defendant  failed  to  deliver  the  notes  as  required  by  the  order,  and  afterwards 
lie  was,  in  vacation,  adjudged  by  the  judge  of  said  court  to  be  guilty  of  a 
contempt,  and  ordered  to  be  committed  to  the  jail  of  Wapello  county  until  he 
obeyed  the  order  of  the  court. 

1.  Counsel  for  the  defendant  insist  that  the  defendant  was  not  guilty  of  a 
contempt.  The  proceedings  in  question  were  commenced  under  chapter  3, 
tit.  18  of  the  Code,  entitled  "Proceedings  Auxiliary  to  Execution,"  and  sec- 
tion 3145  of  that  chapter  provides  that  "if  any  person,  party,  or  witness  dis- 
obey an  order  of  the  court  or  judge  or  referee,  duly  served,  such  person,  party, 
or  witness  may  be  punished  as  for  contempt."  The  defendant  certainly  re- 
fused to  obey  the  order  of  a  court  or  judge.  He  therefore  is  clearly  guilty  of 
a  contempt,  unless  the  facts  adduced  on  the  examination  will  not  warrant  the 
order  made,  or  the  statute  is  unconstitutional.  We  have  examined  the  record 
witli  care,  and  are  of  the  opinion  that  although  the  notes  were  in  the  actual 
possession  of  another,  yet  they  undoubtedly  were  so  held  for  the  use  and  ben- 
efit of  the  defendant,  and  were  under  his  control.  The  order,  therefore,  waa 
fully  warranted. 

2.  Is  the  statute  unconstitutional  ?  Counsel  for  the  defendant  cite  and  rely 
on  Ex  parte  Grace,  12  Iowa,  208.  It  was  held  in  that  case  that  a  similar 
statute  was  unconstitutional  because  it  conflicted  with  sections  9  and  10  of 
article  1  of  the  constitution,  which  provide  that  the  right  of  trial  by  jury 
shall  remain  inviolate,  and  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  The  only  case  cited  by  counsel  in 
support  of  their  position  ia  Ex  parte  Grace.  It  will  therefore  be  assumed 
that  no  adjudged  case  can  be  found  which  accords  therewith,  and  yet  it  is 
true  that  similar  statutes  have  been  in  force  in  several  of  the  states  for  some 
years.  Possibly  the  first  state  to  enact  such  a  statute  was  New  York,  and 
we  are  not  advised  that  it  has  been  declared  unconstitutional,  although  ques- 
tions under  it  have  frequently  been  determined  in  the  inferior  courts  of  that 
state.  In  re  Pester,  2  Code  Rep.  98 ;  Saridford  v.  Carr,  2  Abb.  Pr .  462 ;  Driggs 
V.  Williams,  15  Abb.  Pr.  477;  Kearney's  Case,  13  Abb.  Pr.  459;  Tompkins 
Co.  Bank  v.  Trapp,  21  How.  Pr.  17;  Gould  v.  Torrance,  19  How.  Pr.  560. 
Statutes  substantially  the  same  as  ours  have  been  held  to  be  constitutional  in 
State  V.  Becht,  23  Minn.  411,  and  In  re  Burrotos,  (Kan.)  7  Pac.  Rep.  149. 

Under  the  chancery  practice  as  it  existed  at  the  time  the  constitution  «fra8 
adopted,  a  person  could  be  deprived  of  his  liberty  or  property,  and  such  de- 
privation has  always  been  regarded  as  having  been  accomplished  by  "due 
process  of  law,"  which  has  been  defined  to  be  "law  in  its  regular  course  of 
administration  through  courts  of  justice."  Happy  v.  Mosher,  48  N.  Y.  313; 
Mason  v.  Messenger,  17  Iowa,  261;  Murray  v.  Hohoken  Land  Co,,  18  How. 
272.  In  so  far  as  the  pleadings  are  concerned,  the  distinction  between  ac- 
tions at  law  and  proceedings  in  chanceiy  have  been  abolished  by  the  Code, 
and  there  is  now  but  one  form  of  action  which  pertains  to  both  law  and 
chancery.  Under  the  chancery  practice  as  it  existed  when  the  constitution 
was  adopted,  and  now  under  the  Code,  a  creditor's  bill  could  be  filed,  the  ob- 
ject of  which  was  the  discovery  and  subjection  of  property  to  the  payment  of 
a  debt  or  j udgment.  Proceedings  auxiliary  to  execution  as  provided  in  the  stat- 
ute were  unknown  to  the  common  law;  and  the  object  to  be  accomplished 
thereby,  and  the  manner  of  doing  it,  are  or  may  be  quite  similar  to  a  cred- 
itor's bill,  and  may  be  well  regarded  as  affording  an  additional  remedy  for  the 
accomplishment  of  the  same  object.  At  least,  it  may  be  said  to  be  a  statu- 
tory proceeding  not  in  accord  with  the  common  law,  but  more  nearly  like  a 
proceeding  in  chancery,  and  should,  under  the  Code,  be  classed  as  a  special 
proceeding  and  tried  as  an  ordinary  action  at  law  or  proceeding  in  chancery, 
and  the  mode  of  trial  will  be  determined  by  assigning  the  proceeding  to  which- 
v.26N.w.,no.9— 53 
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ever  class  it  appropriately  belongs.  Sisters  of  Visitation  v.  Glass,  45  Iowa, 
154.  The  statute  contemplates  a  trial  before  a  court,  judge,  or  referee;  and 
such  always  has  been  tlie  mode  of  trial  in  chancery  cases.  Witnesses  may  be 
examined,  and  the  rights  of  the  parties  as  fully  protected  as  in  any  other  pro- 
ceeding in  chancery.  The  defendant,  therefore,  was  not  deprived  of  his  lib- 
erty or  property  without  due  process  of  law,  and  therefore  the  statute  is  not 
unconstitutional. 

There  is  a  material  difference  between  the  present  statute,  and  that  in  force 
when  Ex  parte  Grace  was  determined.     Under  the  present  statute  the  order 
for  the  appearance  of  the  supposed  debtor  can  only  be  made  by  the  district  or 
circuit  court,  or  a  judge  thereof,,  and  the  examination  must  be  hful  before 
one  of  such  courts  or  judges  or  before  a  referee.     Such  courts  have  full  and 
complete  jurisdiction  of  actions  at  law  and  proceedings  in  chancery.    They  may 
impanel  juries,  before  whom  issues  niMy  be  tried.     The  judges  of  said  courts 
have  all  the  powers  possessed  by  judges  of  courts  of  general  jurisdiction,  and 
the  statute  under  consideration  cannot  be  said  to  be  unconstitutional  because 
the  order  for  the  appearance  and  examination  may  be  made  by  a  judge;  nor 
can  it  be  so  said  because  the  examination  is  had  before  the  judge  unless  the 
defendant  asks  to  have  it  before  the  court;  for  if  such  is  his  constitutional 
right,  it  is  clear  that  such  right  may  be  waived.    The  statute  in  force  when 
Bx  parte  Grace  was  determined  provided  that  the  order  foi:  and  examination 
of  the  debtor  could  be  made  by  the  county  court  or  judge  thereof  and  the  ex- 
amination had  before  such  court  or  judge.    Such  court  was  not  a  court  of 
general  jurisdiction.    It  had  no  power  to  try  actions  at  law  or  proceedings  in 
chancery.    Its  jurisdiction  was  limited  and  defined  by  statute.     The  court, 
in  Bx parte  Grace,  laid  some  stress  on  the  character  and  powers  of  the  court 
before  whom  the  proceeding  was  had,  and  the  decision  of  this  court  in  that 
case  may  be  sustained  because  the  court  and  judge  thereof  did  not  have  the 
power  to  impanel  a  jury,  and  wjis  not  vested  with  the  power  and  jurisdiction 
to  try  issues  in  actions  at  law  or  proceedings  in  chancery. 

3.  The  Code  commissioners  recommended  the  general  assembly  should 
amend  the  statute  under  consideration  in  the  revision  by  striking  out  the 
words  "county  court,  or  judge  thereof,"  and  providing  that  the  order  for  the 
examination  of  the  debtor  should  be  issued  by  the  district  or  circuit  court,  or  a 
judge  thereof,  and  that  all  the  subsequent  proceedings  should  be  had  before 
such  court  or  judge.  The  recommendation  was  adopted,  and  the  statute  re-en- 
acted, and  it  exists  now  in  other  respects  in  substantially  the  same  form  as  it 
did  when  Ex  parte  Grace  wsis  determined.  In  addition  to  the  foregoing,  the 
Code  commissioners  recommended  the  enactment  of  certain  provisions  whicli 
it  maybe  supposed  would,  in  their  opinion,  clearly  make  the  statute  both  con- 
stitutional and  effective.  These  last  provisions  the  general  assembly  failed 
to  adopt,  and  it  is  therefore  insisted,  in  substance,  that  it  was  the  legislative 
intent  that  no  change  should  be  made  to  obviate  the  construction  adopted  by 
this  court.  But  we  tliink  this  conclusion  should  not  be  entertained.  The 
statute,  as  it  had  existed  and  had  been  construed,  failed  to  accomplish  the  re- 
sults intended  by  its  enactment.  It  had  become  practically  obsolete.  In  view 
of  the  change  made,  and  the  re-enactment  of  the  stiitute,  it  may  well  be  sup- 
posed the  legislative  thought  was  that  the  construction  which  had  obbiined 
had  been  obviated.  For  the  reasons  stated  the  orders  and  proceedings  before 
the  district  court  and  judge  thereof  must  be  affirmed. 

Beck,  C.  J.,  {dissenting.)  The  statute  under  which  the  proceedings  in 
this  case  were  had  are  the  sections  of  the  Code  which  are  here  set  out: 

"Sec.  3135.  When  execution  against  the  property  of  a  judgment  debtor,  or 
one  of  several  debtors  in  the  same  judgment,  has  been  issued  from  the  dis- 
trict, circuit,  or  supreme  court  to  the  sheriff  of  the  county  where  such  debtor 
resides ;  or  if  he  do  not  reside  in  the  state,  to  the  sheriff  of  the  county  where 
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the  judgment  was  rendered;  or  a  transcript  of  a  justice's  judgment  has  been 
filed,  and  execution  thereon  is  returned  unsatisfied  in  whole  or  in  part, — the 
owner  of  the  judgment  is  entitled  to  an  order  for  the  appearance  and  exami- 
ticition  of  such  debtor." 

"See.  3137.  Such  order  may  be  made  by  the  district  or  circuit  court  of  the 
county  in  which  the  judgment  was  rendered,  or  to  which  execution  has  been 
issued,  or,  in  vacation,  by  a  judge  thereof;  and  the  debtor  may  be  required 
to  appear  and  answer  before  eitlier  of  such  courts  or  judges,  or  before  a  ref- 
eree appointed  for  that  purpose  by  the  court  or  judge  who  issued  the  ord^r, 
to  report  either  the  evidence  or  the  facts." 

"Sec.  8140.  If  any  property,  rights,  or  credits  subject  to  execution  are  thus 
ascertained,  an  execution  may  be  issued,  and  they  may  be  levied  upon  ac- 
cordiagly.  Tlie  court  or  judge  may  order  any  property  of  the  judgment 
debtor  not  exempt  by  law,  in  the  hands  either  of  himself  or  any  other  person 
or  corporation,  or  due  to  the  judgment  debtor,  to  be  delivered  up,  or  in  any 
other  mode  applied  towards  the  satisfaction  of  the  judgment. 

"Sec.  3141.  The  court  or  judge  may  also,  by  order,  appoint  the  sheriff  of  the 
proper  county,  or  other  suitable  person,  a  receiver  of  the  property  of  the  judg- 
ment debtor,  and  may  also,  by  order,  forbid  a  transfer  or  other  disposition  of 
the  jiroperty  of  the  judgment  debtor,  not  exempt  by  law,  or  may  forbid  any 
interference  therewith. " 

"Sec.  3145.  Should  the  judgment  debtor  fail  to  appear,  after  being  per- 
sonally served  with  notice  to  that  effect,  or  should  he  fail  to  make  full  an- 
swei-s  to  all  proper  interrogatories  thus  propounded  to  him,  he  will  be  guilty 
of  contempt,  and  may  be  arrested  and  imprisoned  until  he  complies  with  the 
requirements  of  the  law  in  this  respect.  And  if  any  person,  party,  or  wit- 
ness disobey  an  order  of  the  court  or  judge  or  referee,  duly  served,  such  per- 
son, party,  or  witness  may  be  punished  as  for  contempt." 

Tlie  statute  autliorizes  the  district  and  circuit  courts,  or  the  judge  thereof, 
to  require  a  defendant  in  execution  to  submit  to  an  examination  under  oath 
(Code,  g  3138)  as  to  the  property  he  owns  and  its  disposition.  Witnesses  may 
be  required  to  appear  and  testify  in  the  proceedings.  Code,  §  3139.  The  court 
or  judge  may,  upon  such  proceedings,  order  the  defendant  to  surrender  any 
jnoperty,  found  to  belong  to  him,  to  the  court,  which  shall  be  held  by  the  re- 
ceiver. If  the  order  bo  disobeyeil,  the  defendant  may  be  committed  as  for  a 
contempt,  and  be  subjev-'ted  to  imprisonment  until  he  obeys  the  order.  The 
effect  of  the  provisions  is  to  authorize  a  summary  proceeding  wherein  the  de- 
fendant may  be  deprived  of  his  liberty. 

Tiie  constitution  of  the  state  (article  1,  §  9)  declares  that  "no  person  shak 
be  deprived  of  life,  liberty,  or  property  without  due  process  of  law."  Tlu. 
term  "due  process  of  law"  means  the  ordinary  judicial  proceedings  recognized 
l>y  law,  and  provided  for  determining  the  rights  of  property  and  for  subject 
ing  the  citizen  to  deprivation  of  his  liberty  for  violation  of  the  law.  Boyo 
V.  BIIL^,  11  Iowa,  98;  Ex  parte  Grace,  12  Iowa,  208;  Stewart  v.  Board  SupWs. 
30  Iowa,  9.  Xo  man  may  be  deprived  of  his  property  or  liberty  under  thir 
constitutional  provision  except  upon  a  judicial  determination  obtained  in  the 
manner  prescribed  by  law  for  proceedings  in  the  courts.  There  must  be  an 
adjudication  had  in  such  proceedings  in  order  to  deprive  the  citizen  of  his 
liberty  or  property.  The  proceedings  authorized  by  the  statute  quoted  above 
are  summary  in  their  nature.  They  do  not  accord  with  tJie  ordinary  course 
pui-sued  in  judicial  proceedings.  The  pivotal  questions  in  the  case, — namely, 
whether  defendant  owned  property,  whether  he  fraudulently  disposed  of  it, 
whether  it  was  under  his  control  so  that  he  could  surrender  it,  and  whether 
he  fraudulently  disposed  of  it,  whether  it  was  under  his  control  so  that  he 
could  surrender  it,  and  whether  he  fraudulently  put  it  out  of  his  control,-- 
were  not  determined  in  the  manner  prescribed  for  the  decision  of  such  ques- 
tions when  the  rights  of  property  depend  thereon.    They  were  decided  in  a 


Digitized  by 


Google 


886  THB  NORTHWESTERN  REPORTER.  fi^OWIL 

summaiy  proceeding,  and  not  in  a  case  wherein  the  usual  course  of  the  law 
was  pursued.  The  difference  between  this  summary  proceeding  and  an  or- 
dinary action  at  law  or  in  chancery  need  not  be  suggested  to  the  legal  mind. 
They  are  many*  and  essential  to  the  just  administration  of  the  law. 

It  is  true  that  a  commitment  for  contempt  may  be  made  in  a  summary  man- 
ner; but  it  can  only  be  made  when  based  upon  a  prior  adjudication  o£  the 
matter  which  is  the  foundation  of  the  contempt.  For  a  disobedience  of  a  law- 
ful order  of  a  court  an  offender  may  be  committed  as  for  a  contempt.  Bat 
the  order  disobeyed,  to  make  the  commitment  lawful,  must  have  been  ren- 
dered in  the  exercise  of  lawful  jurisdiction.  An  order  not  made  in  a  cause 
pending,  or,  if  in  such  a  cause,  not  in  accord  with  the  essential  proceedings 
prescribed  by  law,  will  not  support  a  commitment  for  contempt.  So,  for  con- 
temptuous acts  done  in  the  presence  of  a  court  the  fact  of  such  acts  mqst  be 
lawfully  found  and  adjudicated  by  the  court  before  the  order  of  commitment 
can  be  made.  Such  adjudication  must  be  made  in  the  manner  recognized  by 
statute  or  the  long-continued  practice  of  the  courts.  But  for  contempts  not 
committed  in  the  presence  of  the  court,  the  order  disobeyed  must  have  been 
made  in  proceedings  which  are  recognized  as  being  of  the  '*due  process  of 
law.**  I  reach  the  conclusion  that  the  statute  above  quoted,  authorizing  the 
proceedings  in  this  case,  is  in  conflict  with  the  constitution.  These  views  are 
in  accord  with  and  supported  by  Ex  parte  Qraee,  12  Iowa,  208.  See»  also. 
State  V.  8taH,  7  Iowa,  502. 

It  is  my  opinion  that  the  order  committing  defendant  should  be  set  aside 
and  held  for  naught,  and  that  a  judgment  to  that  effect  should  be  entered  here, 
and  certified  to  the  judge  of  the  Second  judicial  district. 

Adams,  J.,  concurs  in  this  dissent. 

See  State  ▼.  Borrows,  5  Pac  Rep.  449,  where  the  snpTeme  court  of  Kansas  held  thai 
a  judgment  debtor  may  be  committed  for  contempt  for  willful  disobedience  of  an  or- 
der, made  by  a  district  judge  in  proceedings  in  aia  of  ezecation.  requiring  him  to  ap- 
ply property  in  his  possession,  not  exempt,  to  the  satisfoctlon  or  a  judgment  rcndereil 
against  him,  and  upon  which  an  execution  has  been  returned  nnsallsflecl. 
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White  v.  Farlib  and  others. 

FUed  December  14.  1885. 

Appi!AI/—Recobi>— Mistake— Remanding  Cause— REVEBSAL—DiBEonoN  as  to  Fubtheb 
Proceedings  in  District  Court. 

Where  by  mistake  plaintiff  claimed  to  be  entitled  to  a  roadway  over  certain  land 
running  east,  when,  in  fact,  the  agreement  was  for  a  road  running  west,  and  such 
mistake  was  not  discovered  until  after  appeal  from  the  district  court,  hddy  that  the 
judgment  should  be  reversed  and  the  cause  remanded,  with  direction  to  both  par- 
ties to  replead,  and  if  they,  or  either  of  them,  so  desire,  to  take  additional  evidence. 

Appeal  from  Mills  circuit  court. 

Action  in  equity.    Decree  for  plaintiff,  and  defendants  appeal. 

Watkins,  Williafns  i&  Wright,  for  appellants,  barah  Farlieand  others.  8tone 
^  Qilliland,  for  appellee,  Joseph  E.  While. 

Seevers,  J.  The  petition  states  tljat  the  defendant  Farlie,  in  February, 
1883,  was  the  owner  of  certiun  real  estate,  which  is  described  in  the  petition, 
which  she  sold  and  conveyed  to  the  plaintiff;  and  that  siie  agreed  the  plaintiff 
should  have  a  road  about  25  feet  in  width,  commencing  at  the  south-west 
corner  of  the  land  conveyed,  and  running  thence  west  along  and  on  the  south 
line  of  the  tract  of  land  whicli  adjoins  the  above-described  land  on  the  west, 
which,  at  said  date,  was  owned  and  occupied  by  the  defendant  Eulitt.  The 
petition  also,  in  substance,  states  that  the  defendants  have  obstructed  and  in- 
terfered with  the  free  use  of  the  road,  and  an  injunction  was  asked  restrain- 
ing them  from  so  doing.  The  relief  asked  was  granted.  It  will  be  observed 
that  the  road  described  in  the  petition  runs  west  from  the  starting  place. 
The  evidence  conclusively  shows  if  the  defendants  ever  agreed  to  furnish  or 
procure  a  road,  that  it  was  to  run  east  from  the  place  of  beginning.  The  ap- 
pellee concedes  that  the  proposed  road  is  not  properly  described  in  the  pe- 
tition, and  that  wherever  the  word  "west"  occurs  in  the  petition  it  should 
be  "east;"  and  he  asks  to  have  the  case  remanded,  and  the  court  below  di- 
rected to  allow  the  plaintiff  to  amend  his  petition,  and  therein  properly  de- 
scribe the  road,  and  that,  when  this  is  done,  the  decree  be  affirmed.  To 
this  appellants  object,  because  the  case  is  here  for  a  tria\  anew,  and  that 
this  court  must  affirm  or  reverse  the  judgment  appealed  from,  or  render  such 
judgment  as  the  inferior  court  should  have  rendered,  as  provided  in  section 
3194  of  the  CJode. 

It  is  clear  that  we  cannot  affirm  the  judgment,  for  the  simple  reason  that 
the  appellee  is  not,  under  the  evidence,  entitled  to  the  relief  asked  in  the  pe- 
tition. If  we  should  reverse  on  the  ground  that  the  plaintiff  is  not  entitled 
to  the  relief  asked,  it  is  doubtful  whetlier  it  would  bar  another  jiction  in  wJiich 
the  plaintiff  should  ask  proper  relief.  The  appellant  contends  that  he  is  en- 
titled to  a  decree  in  this  court,  and  that  we  have  no  power  to  remand,  but 
must  try  and  determine  the  case  on  the  record  now  before  ns.  That  this  is 
the  ordinary  rule  in  equity  causes  must  be  concetled ;  but  to  it  there  are  excep- 
tions, as  will  appear  from  the  following  adjudgwl  cases:  Tasker  v.  Marshall, 
4  Iowa,  544;  Lyon  v.  Terns,  8  Iowa,  79 ;  Ware  v.  Thompson,  29  Iowa,  65;  Jones 
V.  Clark,  31  Iowa,  497;  Miller  v.  Corbin,  48  Iowa,  525;  Sweet  v.  Brovm,  61 
Iowa.  669;  S.  C.  17  N.  W.  Uep.  44.  While  none  of  these  ciises  are  precisely 
like  the  one  at  bar,  they  do  hold  that  the  power  to  remand  a  case  exists  for 
the  purpose,  in  a  proper  case,  of  effectuating  justice. 

The  statute  provides  that  the  court  may,  at  any  time,  in  the  furtherance 
of  justi<5e,  permit  a  party  to  amend  any  pleadings  to  correct  a  mistake.  Code, 
§  2689.  To  our  minds  it  is  too  clear  for  controversy  that  a  mistake  was  made 
in  describing  the  road  in  the  petition.  The  record  fails  to  show  that  such  mis- 
take was  discovered  until  after  the  appeal.  Without  doubt,  had  attention 
been  called  thereto  in  the  circuit  court,  it  would  have  been  corrected.  It  is 
obvious  that  if  counsel  for  the  appellants  had  knowledge  of  the  mistake  prior  to 
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the  decision  in  the  circuit  court,  they  failed  to  disclose  it  to  either  the  court  or 
the  counsel  for  the  appellee.  We  are  not  prepared  to  say  that  they  were  Ijound 
to  do  so.  The  mistake  is  one  that  might  have  been  made  by  the  most  careful 
practitioner,  and  we  are  unwilling  to  hold  that  the  right  to  correct  does  not 
exist.  On  the  contrary,  we  think  such  right,  under  the  statute,  cuunot  be 
successfully  controverted.  The  only  question  then  is  whether  the  c^e  should 
be  simply  remanded*  or  whether  the  judgment  below  should  be  reversed,  and 
the  case  remanded  with  directions  to  the  circuit  court  as  to  the  future  pro- 
ceedings. In  Lyon  v.  Tevis,  before  cited,  the  record  was  so  confused  that  the 
court  could  not  determine  with  safety  to  the  parties  wliat  relief  should  be 
granted,  and  it  was  held  that  the  court  should  have  sustained  a  demurrer 
of  one  of  the  defendants  on  the  ground  that  he  was  not  a  proper  party;  and 
to  this  extent  the  judgment  was  reversed,  and  the  cause  remanded  with  leave 
to  the  parties  to  replead. 

This  case  is  clearly  presented  by  the  record  before  us,  and  the  appellants  are 
in  no  manner  responsible  for  the  mistake  which  prevents  us  from  determin- 
ing the  case  on  the  merits.  Besides  this,  we  must  either  affirm  or  reverse, 
or  render  such  a  judgment  as  the  circuit  court  should  have  rendered.  There- 
fore the  judgment  of  the  district  court  must  be  reversed,  and  the  cause  re- 
manded, with  direction  to  both  parties  to  replead,  and,  if  they,  or  either  of 
them,  so  desire,  additional  evidence  may  be  taken  and  introduced. 


Pennington  ©.  Western  Union  Tel.  Ck). 

Filed  December  14,  1885. 

Damagkb— Prospective  Profits— Nbqligencb  of  Telegraph  Company. 

Former  opinion,  24  N.  \V.  Rep.  45,  adlicred  to,  and  rehearing  denied. 

Appeal  from  Winneshiek  district  court. 

Supplemental  opinion.    See  S.  C.  24  N.  TV.  Rep.  45. 

C alley  ds  Akers,  for  appellant.  Western  Union  Tel.  Co.  Cyrus  Wellington, 
for  appellee,  George  Pennington. 

Adams,  J.  The  plaintilf  has  filed  a  petition  for  a  rehearing.  In  which  he 
insists  that  the  court  has  erred  in  its  rule  concerning  the  measure  of  dam- 
ages.  The  plaintiff  contends  that  the  true  rule  is  that  where  a  contract  of 
purchase  is  not  entered  into  by  reiison  of  a  loss  of  an  offer  of  the  contract 
through  the  negligence  of  the  party  intrusted  with  its  transmission,  tlie  meas- 
ure of  damages  is  the  difference  between  the  contract  price  as  would  have 
been  offered  and  such  greater  price  as  the  commodity  may  bear  at  the  time 
the  party  losing  the  offer  obtained  knowledge  of  the  failure  of  transmission,, 
by  reason  of  which  it  had  not  been  made.  Several  authorities  are  cited  and 
relied  upon,  but  in  our  opinion  none  of  them  sustain  the  plaintiff's  position. 
We  can  conceive  that  knowledge  of  the  loss  of  an  offer  of  a  contract  like  the 
one  in  question — an  offer  for  the  sale  of  apples — might  not  be  obtained  un- 
til, in  the  progress  of  the  season,  sound  apples  would  naturally  be  much 
higher,  or  it  might  not  be  obtained  until  the  next  season,  when  they  might 
be  much  lower. 

The  general  rule  is  that  where  a  person  sustains  an  injtrry  through  the 
negligence  of  another,  he  is  entitled  to  recover  to  the  extent  of  the  injury 
which  the  wrong-doer  should  resisonably  have  apprehended.  Under  tliis  rule, 
we  thought  that  the  loss  of  the  offer  could  not  be  greater  tlwn  the  difference 
between  the  price  which  would  have  been  offered  but  for  the  failure  of  trans- 
mission, and  the  market  price,  if  greater;  and  as  bearing  upon  that  question,, 
there  was  no  evidence.  It  is  true  that  where  a  party  has  received  an  offer 
and  acted  upon  it  by  an  attempted  acceptance,  and  governs  himself  upon  the 
just  supposition  that  he  can  rely  upon  a  completed  contract,  and  waits  as 
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long  as  he  might  reasonably  wait,  and  he  loses  his  contract  through  the  neg- 
ligence of  the  party  charged  with  the  duty  of  transmission,  his  damages  are 
not  necessarily  to  be  estimated  with  reference  to  the  point  of  time  when  there 
was  a  breach  of  the  duty  of  transmission.  In  Tnie  v.  International  TeL  Co., 
60  Me.  9,  the  defendant  was  employed  to  transmit  the  acceptance  of  an  offer 
of  contract,  and,  by  failure  of  the«defendant,  the  plaintiff  lost  the  contract., 
which  was  a  contract  of  purchase,  and  the  commodity  rose  in  value  while 
tlie  plaintiff  was  relying  upon  the  contract,  and  the  court  held  that  the  plain- 
tiff might  recover  as  damages  the  difference  between  contract  price  and  the 
greater  amount  which  the  plaintiff  was  obliged  to  pay,  in  the  exercise  of  rea- 
sonable diligence,  after  notice  of  the  failure  of  the  telegram.  But  that  case, 
which  seems  to  us  the  most  favorable  for  the  plaintiff  of  any  cited,  differs  in 
important  respects  from  the  one  at  bar.  The  plaintiff  had  reason  to  suppose 
that  he  had  a  completed  contract,  and  had  bound  himself  to  pay  for  the  com- 
modity, and  must  hold  himself  in  readiness  to  do  so  for  such  reasonable  time 
as  the  transaction  required. 

Knowledge  of  the  defendant's  failure  could  not,  in  the  nature  of  the  case, 
be  long  kept  from  the  plaintiff,  and  the  rights  of  the  plaintiff  would  then,  or 
immediately  thereafter,  be  fixecl.  The  defendant  was  bound  to  know  that  the 
plaintiff  would  rely  upon  the  contract  for  such  reasonable  time,  and  govern 
himself  with  reference  to  it.  In  the  case  at  bar  there  was  a  mere  uncommu- 
nicated  offer.  The  plaintiff  did  not  rely  upon  it  in  any  proper  sense,  even  if 
he  expected  it,  because  he  did  not  know  what  it  would  be.  Again,  the  time 
within  which  knowledge  of  the  failure  could  be  expected  to  come  to  the  plain- 
tiff, if  ever,  was  entirely  uncertain.  Offers  of  sale  are  being  constantly  made 
by  telegraph,  and  it  will  happen  occasionally  that  an  offer  will  be  attempted, 
but  will  not  really  be  made  on  account  of  a  failure  of  transmission.  At  what 
time  knowledge  of  the  failure,  if  ever,  will  come  to  the  party  to  whom  there 
was  an  attempt  to  make  it,  no  one  can  foresee  nor  estimate  in  the  slightest 
degree.  The  rule  contended  for,  it  appears  to  us,  would  be  dangerous  in  the 
extreme. 

There  is  one  other  view  of  this  case  to  which  we  desire  to  refer.  The  ac- 
ceptance of  the  offer  rested  wholly  in  the  plaintiff's  volition.  He  wa?  allowed 
to  testify  as  to  what  he  would  have  done,  and  the  court  made  a  finding  as  to 
what  be  would  have  done.  We  do  not  wish  to  be  understood  as  holding  that  it 
was  competent  to  go  into  an  inquiry  as  to  what  the  plaintiff  would  have  done. 
It  is  not  necessary  to  determine  such  question,  and  we  do  not  undertake  to 
do  so.  The  plaintiff  cites  cases,  and  expressly  calls  our  attention  to  them, 
in  which  it  was  held  competent  to  show  that  an  agent  to  whom  a  telegram  of 
instructions  was  directed,  but  whom  it  did  not  reach,  would  have  obeyed  its 
instructions ;  but  it  is  manifest  that  those  cases  are  not  strictly  in  point.  We 
think  that  the  petition  for  a  rehearing  should  be  overruled. 
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'  Merrill  v.  Bowe  and  others. 

Filed  December  14..  1885. 

Judgment — Right  of  Thtbd  Pabty,  Injubed  Thereby,  to  Set  Abidb. 

A.  a<?reed  to  indemnify  B.  for  any  commissions  in  a  certain  transaction  wliich 
he  nuKht  have  to  pay  to  C.  G.  sued  B.  for  %uch  commissions,  and  C.  notified  A^. 
of  such  suit,  and  then  allowed  judurment  by  default  to  be  entered  against  him.  A. 
claimed  that  B.  bad  no  legitimate  claim,  and  that  the  judgment  was  collusive,  and 
a  fraud  on  liim,  and  sought,  by  suit  in  equity,  to  have  it  set  aside.  Heidt  that  lie 
was  not  entitled  to  relief. 

Appeal  from  Polk  circuit  court. 

Action  in  equity  to  set  aside  a  judgment  obtained  by  the  defendant  William 
H.  Bowe  against  the  defendant  L.  H.  Gibbs.  There  was  a  decree  for  the 
plaintiff.    The  defendant  Bowe  appeals. 

Parsons,  Perry  <fe  Sherman,  for  appellant,  William  H.  Bowe.  Wright^ 
Cummins  di  Wright,  for  appellee,  Samuel  Merrill. 

Adams,  J.    The  defendant  Bowe  demurred  to  the  plaintiff's  petition,  and 
the  demurrer  was  overruled.    He  elected  to  stand  upon  his  demurrer,  and  de- 
cree was  rendered  against  him.    The  question  presented  is  as  to  the  correct- 
ness of  the  court's  order  overruling  Bowe's  demurrer.    The  petition  is  a  Yerj 
long  one,  and  we  cannot  properly  set  it  out  in  full.    The  essential  facts,  as 
shown  by  the  petition,  are  as  follows:  The  judgment  in  question  was  ren- 
dered, in  Bowe's  favor  against  Gibbs,  for  commissions  alleged  to  be  due  from 
Gibbs  for  services  in  making  a  sale  of  certain  real  estate  belonging  to  Gibbs. 
The  plaintiff  feels  aggrieved  by  the  judgment  because  he  had  entered  into  a 
written  contract  with  Gibbs  that  he  would  pay  any  judgment  which  Bowe 
might  obtain  against  him  for  commissions  in  the  matter  of  the  sale.     The 
plaintiff  was  himself  the  purchaser  of  the  property,  though  in  trust,  as  he 
alleges,  for  another  party;  and  as  a  part  of  the  consideration  of  the  purchase 
he  gave  Gibbs  the  contract  above  referred  to.    Bowe  had  taken  some  part  in 
the  negotiations  which  resulted  in  the  sale,  but  under  such  circumstances 
that  he  was  not  entitled  to  commissions,  and  in  giving  the  contract  to  Gibbs 
the  plaintiff  believed  that  no  judgment  could  be  obtained  by  Bowe  which  it 
would  become  incumbent  upon  him  to  pay.    But  the  contract  having  been 
executed,  Bowe  and  Gibbs,  it  is  alleged,  fraudulently  colluded  together  to 
wrong  the  plaintiff ;  both  Bowe  and  Gibbs  knowing  that  there  was  really 
notiiing  due  Bowe  for  commissions.    Bowe  brought  his  action  against  Gibbs, 
and  Gibbs  suffered  judgment  to  be  taken  by  default,  and  afterwards  hastily 
paid  it,  and  commenced  threatening  to  sue  the  plaintiff  on  his  contract  of  in- 
demnity for  the  amount  thereof.    It  is  alleged  that  after  default  was  taken, 
and  before  judgment  was  rendered,  the  plaintiff  applied  to  Gibbs  to  allow  him 
to  file  a  motion  in  his  name,  but  Gibbs  refused  him  such  privilege.    In  the 
contract  the  plaintiff  had  agreed  to  defend  against  any  action  that  might  be 
brought  by  Bowe,  and  he  was  notified  of  the  action  by  Gibbs;  but  he  was  not 
expressly  requested  by  Gibbs  to  defend,  and  had  forgotten  about  his  contract, 
and  so  did  not  give  the  case  any  attention  until  default  had  been  taken.    As 
to  whether  the  plaintiff  was  guilty  of  negligence  in  not  appearing  and  de- 
fending, the  averments  in  the  petition  leave  our  minds  in  some  doubt,  but 
the  question  is  one  which  it  is  not  important  to  determine. 

The  controversy  upon  this  appeal  is  solely  between  the  plaintiff  and  Bowe. 
The  court  set  aside  the  judgment,  and  Gibbs  does  not  complain,  notwith- 
standing he  had  paid  the  judgment,  and  probably  in  an  action  against  the 
plaintiff  upon  his  contract  of  indemnity  would  have  claimed  the  right  to  use 
the  judgment  as  conclusive  evidence  of  the  amount  which  he  was  entitled  to 
recover.  It  is  Bowe  who  claims  to  be  aggrieved  by  the  action  of  the  court, 
and  the  question  is  whether,  taking  all  tiie  allegations  of  the  petition  which 
are  well  pleaded  to  be  true,  Bowe  was  rightfully  deprived  of  his  judgment. 
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To  determine  this  we  have  to  look  carefully  to  the  allegations  made' against 
Bowe.  It  is  of  no  consequence  to  consider  what  Gibbs  did,  or  omitted  to  do, 
except  so  far  as  Bowe  was  a  party  to  his  acts  or  omissions.  It  is  very  evident 
that  if  Gibbs  has  been  guilty  of  fraud  in  this  matter,  as  the  plaintiff  claims, 
he  could  not  be  allowed  to  make  the  judgment  a  basis  of  recovery  in  any  ac- 
tion which  he  might  bring  against  the  plaintiff.  But  the  fact  that  Gibbs 
might  not  be  able  thus  to  use  the  judgment  would  not  necessarily  show  that 
Bowe  had  no  right  to  enforce  it  against  Gibbs. 

We  come,  then,  to  consider  as  to  what  constitutes  Bowels  offense  in  this 
matter  so  far  as  the  petition  shows.  It  is  sufficiently  shown  that  Bowe 
knew,  or  should  have  known,  that  he  had  no  valid  claim  for  commissions, 
and  brought  his  action,  not  only  with  such  knowledge,  but  also  with  the 
knowledge  that  Gibbs  held  a  contract  of  indemnity  executed  to  him  by  the 
plaintiff.  This  is  all  that  we  can  discover.  The  averment  that  Bowe  fraud- 
ulently colluded  with  Gibbs  is  an  averment  of  the  conclusion  which  the  plain- 
tiff claims  should  be  drawn  from  the  facts,  and  is  proper  to  be  considered 
only  as  such. 

Where  a  person  brings  an  action  upon  a  claim  which  he  knows  is  invalid, 
and  obtains  a  judgment  by  reason  of  the  testimony  of  mistaken  witnesses,  or 
by  reason  of  a  mistaken  view  of  the  law  on  the  part  of  the  court,  he  is,  with- 
out question,  guilty  of  a  great  moral  wrong,  and  not  a  word  of  extenuation 
is  to  be  said  in  its  behalf.  But  the  policy  of  the  law  is  such  that  the  judg- 
ment defendant  is  not  allowed,  under  ordinary  circumstances,  to  claim  the 
right  to  have  the  judgment  set  aside  upon  such  ground.  Probably  in  many, 
if  not  a  majority,  of  litigated  cases  where  judginent  is  rendered  against  the 
defendant,  he  believes,  not  only  that  the  plaintiff's  claim  is  invalid,  but  that 
the  plaintiff  knew  it  to  be  invalid.  But  where  the  defendant  has  been  duly 
served  with  personal  notice,  and  nothing  has  occurred  to  prevent  him  from 
defending,  he  cannot  be  relieved  from  the  judgment  by  a  court  of  equity,  un- 
less the  plaintiff  was  guilty  of  the  fraudulent  concealment  of  a  material  fact 
of  which  the  defendant  was  excusably  ignorant,  or  unless  the  judgment  was 
obtained  by  a  resort  to  some  fraudulent  practice  in  the  conduct  of  the  case. 
So  far  we  presume  that  there  is  no  controversy.  If  a  judgment  defendant 
could  be  allowed  to  apply  to  a  court  of  equity  to  set  aside  the  judgment  upon 
the  mere  averment  that  the  judgment  plaintiff  had  knowledge  that  the  claim 
was  invalid,  there  would  be  no  end  of  litigation. 

While  the  case  before  us  is  not  this,  we  have  taken  some  pains  to  state  the 
rule  as  between  a  judgment  plaintiff  and  defendant,  because  we  think  that 
it  has  an  important  bearing.  In  the  case  before  us  it  is  not  the  judgment 
defendant  who  is  complaining,  but  a  pei-son  who  had  given  him  a  contract 
of  indemnity;  and  we  have  to  determine  whether  this  person  can  have  relief 
against  the  judgment  upon  an  averment  that  the  judgment  plaintiff  had 
knowledge  of  the  invalidity  of  his  claim.  It  is  shown  that  Bowe  had  knowl- 
edge of  the  contract  given  to  Gibbs  by  Merrill.  Now,  if  Bowe  had  agreed 
with  Gibbs  that  notice  of  the  action  should  not  be  given  to  Merrill,  and  no- 
tice had  not  been  given,  and  Bowe  had  prosecuted  his  claim  to  judgment 
knowing  that  it  was  not  a  just  claim,  we  are  not  prepared  to  say  that  his  ac- 
tion might  not  have  been  deemed  fraudulent  as  against  Merrill;  for  while 
we  do  not  think  that  the  judgment  in  such  case  would  be  conclusive  as 
against  Merrill,  yet  the  judgment  and  contract  together  would  hang  over 
him  and  his  estate  as  a  kind  of  menace.  But  Bowe  not  only  did  not  make 
such  agreement  with  Gibbs,  but  notice  of  the  action  was  in  fact  given  to 
Merrill.  From  that  time  Merrill  must  be  deemed  to  have  had  an  opportu* 
nity  to  defend,  at  least  in  such  sense  that  Bowe's  prosecution  of  his  claim  in 
the  manner  in  which  he  did  was  not  fraudulent  as  against  him.  It  is  true, 
Merrill  says  that  he  forgot  that  he  had  given  a  contract  of  indemnity,  and 
also  that  the  conversation  between  him  and  Gibbs  was  such  that  he  supposed 
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that  defense  would  be  made  by  Gibbs;  but  we  can  see  nothing  in  these  mat* 
ters  upon  which  Merrill  can  rely  as  against  Bowe. 

It  may  be  that  these  matters  may  properly  enough  be  urged  by  Merrill 
against  the  conclusiveness  of  the  judgment  if  Gibbs  should  set  it  up  in  an 
action  against  him.  But,  however  this  may  be,  we  think  that  Merrill's 
rights  against  Bowe  are  the  same  as  they  would  have  been  if.  when  notititHt 
of  tlie  action,  he  had  appeared  and  made  defense,  unless  his  failure  to  make 
defense  was  brought  about  by  something  for  which  Bowe  was  responsible; 
and  we  have  to  say  that  we  have  searched  the  petition  in  vain  for  the  aver- 
ment of  any  fact  which  so  shows.  We  do  not  see,  therefore,  how  a  court  of 
equity  can  set'aside  Bowe's  judgment  without  contravening  well-recognized 
principles  of  law.  The  decree,  therefore,  of  the  circuit  court  must  be  re- 
versed. 


State  v.  Norton. 
Filed  December  14.  1885. 

1.  Criminal  Law— Trial— Intboductiok  op  Evidence  before  Reading  iNDicnrKsr  ok 

Opening  Statement. 

The  fuihire  to  read  the  indictment  to  the  jury  and  make  an  opening  statement 
before  introducing?  evidence  will  not  be  ground  fur  setting  aside  the  conviction,  when 
the  defendant  offered  no  objection  to  the  evidence,  and  the  indictment  was  read 
when  the  objection  was  raised. 

2.  Intoxicating  Liquors — Keeping  Place  for  Sale  of. 

It  is  no  defense,  on  indictment  of  a  druggist,  who  was  not  a  registered  pharma- 
cist, for  keeping  liquor  for  sale  unlawfully,  that  the  sales  were  made  by  liis  clerk^ 
who  was  a  registered  pharmacist,  and  for  medicmal  purposes  only. 

3.  Same — Fine. 

A  fine  of  $250  ?teld  not  excessive. 

Appeal  from  Hamilton  district  court. 

The  defendant  was  Indicted  for  keeping,  in  a  certain  building,  intoxieat* 
ing  liquors,  with  intent  to  seU  the  same  in  the  building  in  violation  of  law. 
There  was  a  verdict  of  guilty,  and  judgment  was  rendered  upon  the  verdict. 
The  defendant  appeals. 

JV.  B.  Hyatt,  for  appellant,  Robert  Norton.  A.  J.  Baker,  Atty.  Gen.,  for 
the  State. 

Adams,  J.  1.  Upon  the  trial  of  the  case  the  district  attorney,  by  over- 
sight, omitted  to  read  to  the  jury  the  indictment,  and  omitted  to  make  a  state- 
ment of  the  case,  but  proceeded  at  once  and  introduced  the  evidence  in  be- 
half of  the  state,  and  rested.  The  defendant  then  filed  a  motion  for  an  order 
directing  his  acquittal  and  discharge,  on  account  of  the  fact  that  the  indict- 
ment had  not  been  read,  and  no  statement  of  the  case  had  been  made,  bat 
the  court  overruled  the  motion,  and  allowed  the  indictment  to  be  read,  and 
offered  to  allow  the  defendant  to  make  a  statement  in  respect  to  his  defense, 
which  the  defendant  declined  to  make.  The  defendant  insists  that  the  court 
erred  in  overruling  his  motion.  But,  in  our  opinion,  the  defendant's  position 
cannot  be  sustained.  Possibly,  if  the  indictment  had  not  been  read  at  all, 
no  conviction  should  have  been  allowed.  But  it  was  read,  and  the  only 
irregularity  was  in  the  time  in  which  it  was  read.  That  irregularity  we 
tliink  was  waived  by  the  defendant  by  his  failure  to  interpose  an  objection  to 
the  introduction  of  evidence  before  it  was  read. 

2.  Tlie  defendant  kept  a  drug-store,  and  the  liquor,  alleged  to  have  been 
kept  with  an  intention  to  sell  the  same  in  violation  of  law,  was  kept  in  the 
drug-store,  or  in  a  room  connected  therewith.  The  defendant  claimed  that 
the  liquor  was  kept  for  the  purposes  of  medicine,  and  that  whatever  had  been 
sold  had  been  sold  for  such  purposes;  and  while  he  did  not  claim  to  be  a  reg- 
istered pharmacist,  he  offered  to  show  that  his  prescription  clerk  was,  and 
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that  all  sales  were  made  by  him.  But  the  court,  upon  objection  by  the  state,, 
excluded  the  offered  evidence  that  the  clerk  was  a  registered  pharmacist.  In 
excluding  such  evidence,  the  defendant  contends  that  the  court  erred.  It  i» 
provided  in  chapter  75  of  the  Acts  of  the  Eighteenth  General  Assembly  that 
"it  shall  be  unlawful  for  any  person  not  a  registered  pharmacist  to  conduct 
any  pharmacy  or  drug-store."  If  the  person  conducting  the  drug-store  in 
question  was  the  defendant,  then  he  was  engaged  in  an  unlawful  business^ 
for  he  was  not  a  registered  pharmacist.  But  he  contends  that  it  was  his  clerk,, 
and  not  himself,  who  was  conducting  the  drug-store,  and  that  if  he  had  been 
allowed  to  show  that  his  clerk  was  a  registered  pharmacist,  he  would  have 
shown  that  the  business  of  the  drug-store  was  lawful.  There  is  no  doubt  but 
that  a  person  may  lawfully  become  the  proprietor  of  a  stock  of  drugs  without 
being  a  registered  pharmacist.  But  being  such  proprietor  is  quite  different 
from  conducting  a  drug-store.  A  room  or  building  in  which  the  business  of 
selling  drugs  is  conducted  is  a  drug-store,  and  the  conductor  of  the  store> 
within  the  meaning  of  the  statute,  is,  we  think,  the  person  who  has  the  ulti- 
mate right  to  control  the  business  in  respect  to  its  continuance  or  discontinu- 
ance, the  employment  of  clerks,  the  fixing  of  prices,  etc.  It  matters  not  with 
what  powers  a  mere  clerk  may  be  clothed.  He  cannot  be  said  to  be  the  con- 
ductor of  the  store  while  his  powers  are  merely  derivative.  In  our  opinion 
the  design  of  the  statute  was  to  prohibit  persons  not  registered  as  pharmacists 
from  engaging  in  the  responsible  business  of  buying  and  selling  drugs  as  deal- 
ers. In  our  opinion  it  was  not  material  that  the  defendant's  clerk  was  a  reg- 
istered pharmacist,  so  far  as  the  question  before  us  is  concerned. 

3.  The  court  rendered  judgment  of  a  fine  of  $250.  The  defendant  insist» 
that  the  judgment  is  excessive.  But  no  good  reason  is  shown  to  us  why  it 
should  be  reduced. 

4.  It  is  said  that  the  verdict  is  not  sustained  by  the  evidence,  but  we  think 
it  is.    We  see  no  error.    Affirmed. 


State  t?.  Butler. 
Filed  December  14, 1885. 

1.  Labceny  of  Hobsbb— Evidbnck. 

Evidence  hdd  tu  sustain  verdict  of  guilty. 

2.  Same— Alibi— Instruction. 

Instruction  as  to  alibis  held  not  error. 

Appeal  from  Carroll  district  court. 

The  defendant  was  convicted  in  the  district  court  of  the  larceny  of  two 
horses,  and  sentenced  to  a  term  of  imprisonment  in  the  penitentiary.  From 
this  judgment  he  appeals. 

Mc Duffle  c&  Howard,  for  appellant,  John  Butler.  A,  J.  Baker ,  Atty.  Gren.> 
for  the  State. 

Reed,  J.  1 .  The  evidence  introduced  on  the  trial  shows,  without  any  doubt» 
that  the  two  horses  described  in  the  indictment  were  stolen  on  the  night  of 
the  thirty-first  of  May,  1882,  from  the  barn  of  the  owner  in  Carroll  county; 
and  that  they  were  found  by  the  owner  on  the  afternoon  of  the  next  day  run- 
ning at  large  on  an  open  prairie  near  the  farm  on  which  the  defendant  lived 
in  Green  county:  and  that  they  had  been  turned  loose  there  by  some  person 
but  a  short  time  before  tlie  owner  fou nd  them .  There  was  no  direct  evidence 
tending  to  connect  the  defendant  with  the  taking  of  the  property.  The  state^ 
introduced  evidence,  however,  which  tended  to  prove  that  defendant  had  the 
stolen  horses  in  his  possession  a  short  time  before  they  were  found  on  the 
prairie,  and  that  he  is  the  pereon  who  there  turned  them  loose.  It  was  proven 
that  defendant  did  have  in  his  possession,  a  short  time  before  the  stolen  horses. 
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were  found  on  the  prairie,  two  horses  of  the  same  color  as  the  stolen  ones,  but 
be  denied  in  his  testimony  that  they  were  the  same  animals.  It  is  now  in- 
sisted by  defendant's  counsel  that  the  evidence  did  not  warrant  the  finding  of 
the  jury  tluit  he  had  the  stolen  property  in  his  possession.  We  do  not  deem 
it  important  to  set  out  the  evidence  relied  on  by  the  state  to  establish  that  de- 
fendant \vt\d  the  property  in  possession.  It  is  sufl9cient  to  say  that  we  have 
each  read  the  evidence,  and,  in  our  judgment,  it  abundantly  sustains  the  ver- 
dict. 

2.  The  defendant  introduced  evidence  tending  to  prove  an  alihu  As  bear- 
ing on  that  question,  the  court  gave  the  following  instruction  to  the  jury: 
"The  defendant  has  introduced  evidence  tending  to  prove  that  on  the  night 
«n  w  hi  oil  it  is  claimed  the  larceny  was  committed  he  was  at  home  at  his  father's 
house,  and  that  he  remained  there  during  the  whole  of  that  night,  so  that  he 
could  not  have  been  engaged  fh  the  taking  of  said  property.  If  he  has  shown 
that  at  the  time  of  the  larceny  he  was  at  such  distance  from  the  scene  of  the 
larceny  as  that  he  could  not  have  participated  in  the  commission  of  the  crime, 
this  will  overcome  or  rebut  any  presumption  of  guilt  which  would  arise  from 
the  fact  of  his  having  possession  of  the  property,  if  he  had  it  in  his  possession 
at  the  time  alleged."  Defendant's  counsel  take  exception  to  this  instruction. 
The  objection  urged  against  it  is  that  "it  makes  the  establishment  of  the 
alibi  depend,  not  upon  the  fact  that  he  was  in  another  place,  but  upon  the 
distance  between  where  defendant  claims  he  was  and  Uie  place  where  the 
crime  was  committed."  We  think  there  is  no  merit  in  this  objection.  The 
language  of  the  instruction  is  possibly  not  the  most  exact  that  might  have 
been  used  to  express  the  idea  intended  to  be  conveyed,  but  the  jury  could 
hardly  liave  failed  to  understand  from  it  that  defendant  was  entitled  to  an 
acquittal  if  he  had  proven  that  lie  remained  at  his  father's  house  during  all 
of  the  night  on  which  the  crime  was  committed.  We  have  found  no  error  in 
the  record,  and  the  judgment  must  be  affirmed. 


Brainard  c.  Simmons,  Garnishee. 

Filed  December  14,  1885. 

Fraudulent  Conveyance— Chattkl  Mortgage — Exempt  Propebty — GAiafiSHMENT. 

A  garnishee  claiming?  under  a  chattel  mortgage  is  not  answerable  to  the  creditors 
of  the  mortgagor  lor  the  value  of  exempt  i»r()perty  included  in  the  mortgage  by 
reason  of  the  fact  that  lie  took  possession  of  it  under  the  mortgage  and  sold  it  for 
tlie  mortgagor's  benefit,  or  permitted  him  to  sell  it. 

Appeal  from  Clarke  circuit  court. 

Appellant  was  garnished  on  an  execution  issued  on  a  judgment  in  favor  of 
plaintiff  and  against  one  Edsom  Pennell.  He  answered  denying  that  he  was 
in  liny  manner  indebte<l  to  Pennell,  or  that  he  had  any  property  in  his  pos- 
session belonging  to  him.  Plaintiff  filed  a  pleading  controverting  this  an- 
swer. The  case  was  then  sent  to  a  referee  for  trial,  and  judgment  was  ren- 
dered against  the  garnishee  on  the  report  of  the  referee.  The  garnishee  ap- 
peals. 

Temple  A  Tallman,  for  appellant,  Charles  K.  Simmons,  garnishee.  W, 
M.  Wi^807i,  for  appellee,  M.  W.  Brainard. 

Rked,  J.  The  pleading  filed  by  plaintiff  controverting  the  answer  of  the 
garnishee  alleges  that,  after  the  notice  of  garnishment  was  served  on  him, 
the  garnishee  had  in  his  possession  property  belonging  to  Pennell  of  the  value 
of  &00;  and  that  he  took  possession  of  said  property  under  a  chattel  mort- 
gage executed  to  him  by  Pennell,  but  that  said  mortgage  was  given  without 
consideration,  and  was  executed  for  the  purpose  of  putting  the  property  cov- 
ered by  it  beyond  the  reach  of  PennelPs  creditors.  The  referee  found  that 
the  mortgage  was  given  as  alleged  in  the  pleadings,  and  that  the  garnishee 
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took  possession  of  the  property  under  it.  He  also  found  that  the  mortgage 
was  given  without  consideration,  and  for  the  fraudulent  purpose  alleged,  and 
that  the  property  covered  by  it  was  of  the  value  of  S700.  Also  that  the  gar- 
nishee permitted  Pennell  to  sell  a  portion  of  the  property,  and  to  appropriate 
the  proceeds  to  his  own  use.  Also  that  the  garnishee,  after  the  notice  of 
garnishment  was  served  on  him,  sold  a  portion  of  the  property  at  private  sale 
as  the  property  of  Pennell,  and  permitted  Pennell  to  make  such  sales  of  it, 
and  made  no  claim  at  the  time  that  he  had  any  interest  in  it,  and  that  the  prop- 
erty  and  its  proceeds  were  thus  put  beyond  reach  of  Pennell's  creditors.  An- 
other finding  is  that  Pennell  was  the  head  of  a  family,  and  that  a  portion  of 
the  property  in  his  hands  would  have  been  exempt  from  execution.  But  the 
referee  finds,  as  a  conclusion  of  law,  that  said  property  would  not  be  exempt 
in  the  hands  of  the  garnishee,  and  that  he  is  answerable  in  this  proceeding 
for  the  value  of  such  property. 

The  garnishee  filed  exceptions  to  the  report  of  the  referee,  and  a  motion 
to  set  it  aside,  one  ground  of  which  was  "that  the  report  of  the  referee  fails- 
to  find  the  value  of  that  part  of  the  property  which  was  exempt  from  execu- 
tion in  the  hands  of  the  execution  defendant."  Another  ground  of  exception* 
was  that  the  conclusion  that  the  garnishee  was  answerable  in  this  proceedings 
for  the  value  of  that  portion  of  the  property  which  would  have  been  exempt 
from  execution  in  Pennell's  hands  is  contrary  to  law.  The  circuit  court 
overruled  the  motion  and  exceptions,  and  entered  judgment  against  the  gar- 
nishee, as  recommended  by  the  referee,  for  the  amount  of  plaintiff's  judgment 
against  Pennell,  together  with  the  costs  which  accrued  in  the  action  in  which 
that  judgment  was  obtained,  and  in  the  garnishment  proceeding.  This  judg- 
ment, it  will  be  observed,  is  based  upon  the  findings  of  the  referee;  and  the 
question  as  to  its  correctness  depends  upon  whether  the  facts  found  show  a 
liability  by  the  garnishee  for  the  amount  of  the  judgment.  The  finding  is 
that  the  garnishee,  when  he  was  served  with  notice  of  garnishment,  had  in 
his  possession  property  of  the  value  of  $700  belonging  to  Pennell;  and  that 
the  mortgage  under  which  he  took  possession  of  it  was  fraudulent,  but  that 
a  portion  of  the  property  in  PennelFs  hands  was  exempt  from  execution. 
Under  this  finding,  there  can  be  no  question  as  to  the  liability  of  the  gar* 
nishee  for  the  value  of  that  portion  of  the  property  which  was  not  exempt  from 
execution;  but  it  is  impossible  to  determine  from  the  finding  what  that  value 
is.  The  finding  is  that  the  value  of  the  property  in  the  aggregate  is  8700,  but 
there  is  no  finding  as  to  the  separate  value  of  any  portion  of  it.  The  ques- 
tion, then,  whether  the  circuit  court  was  warranted  in  rendering  judgment 
against  the  garnishee  for  the  amount  it  did,  or  for  any  amount,  depends,  we 
think,  upon  whether  the  conclusion  of  law  by  the  referee,  that  the  garnishee 
is  answerable  for  the  value  of  the  exempt  property,  is  correct.  If  the  gar- 
nishee had  received  the  proceeds  arising  from  the  sale  of  the  exempt  property, 
it  may  be  that  he  would  be  answenible  for  the  amount  thereof.  Counsel  for 
plaintiff  contends  that  he  would  be  so  liable,  but  whether  this  position  i» 
sound  or  not  we  need  not  consider,  for  the  finding  does  not  determine  that 
any  portion  of  the  proceeds  arising  from  the  sale  of  the  property  ever  came 
into  his  hands.  The  question,  then,  is  whether  the  garnishee  is  answerable 
to  the  creditors  of  Pennell  for  the  value  of  exempt  property  by  reason  of  the 
facts  that  he  took  possession  of  it  under  the  mortgage  and  sold  it  for  Pen- 
nell's benefit,  or  permitted  him  to  sell  it.  In  our  opinion,  he  is  not  rendered 
liable  by  these  facts.  If  the  mortgage  had  been  valid,  it  would  have  divested 
Pennell  of  his  privilege  or  right  of  exemption  in  the  property  only  so  far  as 
the  debt  secured  by  it  was  concerned.  Collett  v.  Jones,  2  B.  Mon.  19;  Evans 
V.  St.  Paul  Hai^esier  Works,  63  Iowa,  204;  S.  C.  18  N.  W.  Rep.  881. 

But  the  finding  is  that  the  mortgage  in  question  was  invalid,  and  that 
Pennell  owed  the  garnishee  no  debt  which  could  be  secured  by  it.  It  is  im- 
possible, we  think,  that  it  could  have  been  made  more  effective  in  divesting 
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Penneirs  right  of  exemption  than  a  valid  mortgage  which  secured  an  actual 
indebteclness  would  have  been.  The  property,  then,  was  exempt  from  exe- 
cution when  the  garnishee  was  served  with  the  notice  of  garnishment,  and  it 
continued  to  be  so  exempt  until  he  parted  with  the  possession.  And  there  is 
no  principle  upon  which  he  can  be  held  answerable  to  the  creditors  for  it. 
We  reacli  the  conclusion,  therefore,  that  the  circuit  court  was  not  warranted 
by  the  findings  of  the  referee  in  rendering  judgment  against  the  garnishee  for 
any  certain  amount.  The  exceptions  and  motion  to  set  aside  the  finding 
should  have  been  sustained  on  the  ground  set  out  above. 

Another  ground  of  exception  to  the  report  was  that  the  finding  that  the 
mortgage  was  not  supported  by  a  consideration,  and  that  it  was  given  for  tbe 
purpose  of  putting  the  property  beyond  the  reach  of  PennelPs  creditoi-s,  is  not 
supported  by  the  evidence.  Appellant  insists  that  the  report  should  have 
been  set  aside  on  this  ground.  The  finding  of  the  referee  has  the  force  of  a 
special  verdict  by  a  jury,  and  this  court  would  be  warranted  in  setting  it 
aside  only  in  case  there  appeared  to  be  an  absence  of  evidence  to  sustain  it. 
Without  setting  out  in  detail  the  evidence  upon  which  the  cause  was  submit- 
J^ed  before  the  referee,  we  deem  it  sutficlent  to  say  that  there  was  evidence 
tending  to  prove  the  facts  found  by  him,  and  we  cannot  disturb  the  judg- 
ment on  this  ground.     Reversed. 


Council  Bluffs  Lodge  No.  49, 1.  O.  O.  F.,  v.  Billups  and  others. 

Filed  December  16. 1885. 

Mortgage— Skcond  Mortgagb  with  Knowledge  op  Fibst— Pbtobity. 

When  a  mortgagee  has  notice  of  a  first  mortgage,  and  such  mortgage  is  recited  in 
his  own  mortgage  as  being  a  first  lien,  he  cannot  claim  that  his  mortgage  take? 
precedence  of  a  new  mortgage,  executed  and  recorded  after  his  mortgage,  to  cor- 
rect a  mistake  in  the  description  of  the  property  in  the  first  mortgage. 

Appeal  from  Pottawattamie  circuit  court. 

Action  to  foreclose  a  mortgage.  There  was  a  decree  for  the  plaintiff,  and 
the  defendant  Beno  appeals. 

Wright,  Baldwin  &  Haldane,  for  appellant,  John  Beno.  2>.  C,  Bloomer, 
for  appellee,  Council  Bluffs  Lodge  No.  49,  I.  O.  O.  F. 

ROTHROCK,  J.  The  defendants  Rhoda  Billups  and  J.  P.  Billups  executed 
two  mortgages  upon  a  lot  in  the  city  of  Council  Bluffs.  One  of  these  mort- 
gages was  made  to  the  plaintiff,  and  the  other  to  the  defendant  Beno.  This 
action  was  brought  by  the  plaintiff  to  foreclose  its  mortgage.  Beno  was 
made  a  party,  and  it  was  claimed  by  the  plaintiff  that  its  mortgage  was  prior 
and  superior  to  that  of  Beno.  lieno  disputed  this  claim.  The  makers  of  the 
mortgages  made  no  defense,  and  the  issue  tried  in  the  court  below,  and  pre- 
sented to  tliis  court,  involves  the  question  as  to  which  mortgage  takes  prior- 
ity over  the  other.  The  facts,  as  disclosed  by  the  record,  are  that  a  mortgage 
to  the  plaintiff  was  executed  on  the  twenty-seventh  day  of  November,  1883. 
and  left  in  the  custody  of  Hon.  D.  C.  Bloomer.  In  the  month  of  December 
of  the  same  year  the  defendant  Beno  called  on  Bloomer,  and  informed  liim 
that  the  Billups  wislied  to  borrow  money  on  the  lot  on  which  the  Odd  Fel- 
lows had  a  mortgage.  He  inquired  the  amount  of  the  plaintiff's  mortgage, 
and  asked  for  a  description  of  the  lot,  saying  that  he  thought  the  lot  would 
be  good  for  $300  more.  A  mortgage  was  made  out  to  Beno  in  Bloomer's 
office,  and  the  matter  was  talked  over,  and  it  was  fully  understood  by  Beno 
that  the  plaintiff  held  a  mortgage  upon  the  lot  which  was  the  first  lien.  The 
mortgage  to  Beno  recited  tliat  the  plaintiff's  mortgage  was  first  and  Beno's 
second,  and  that  the  premises  were  clear  of  incumbrance,  excepting  a  mort- 
gage to  the  plaintiff.  The  mortgage  to  Beno  wjis  executed  on  the  twenty- 
sixth  day  of  December,  1883,  and  filed  for  record  on  the  next  day.    Sometime 
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afterward  Bloomer  discovered  tliat  the  plaintiff's  mortgage  did  not  correctly 
describe  the  lot  intended  to  be  mortgaged.  Bloomer  then  procured  the  makers 
of  the  mortgage  to  execute  a  new  one,  in  which  the  property  was  correctly 
described,  and  it  was  dated  back  to  November  27,  1883,  the  date  of  the  first 
mortgage.  This  substituted  mortgage  was  made  on  the  sixth  day  of  May, 
1884,  and  it  was  filed  for  record  on  the  next  day. 

The  petition  of  the  plaintiff  declares  upon  its  last  or  substituted  mortgage. 
It  is  not  alleged  in  the  petition  that  the  plaintiff's  mortgage  is  superior  to 
that  of  the  defendant  on  the  ground  that  the  defendant  had  notice  that  the 
iii-st  mortgage  was  intended  by  the  parties  to  be  a  lien  upon  the  lot  owned  by 
the  mortgagors.  That  Beno  Iiad  such  notice  is  not  disputed  He  cannot  be 
allowed  to  claim  that  he  did  not  have  such  notice,  because  his  own  mortgage 
expressly  provides  tliat  the  plaintiff's  mortgage  is  the  superior  lien.  Coun- 
sel for  appellant  claim  that  the  evidence  showing  that  Beno  had  notice  is  inad- 
missible under  the  issue  as  made  by  the  pleadings.  We  think  this  objection 
should  have  been  made  upon  the  trial  in  the  circuit  court.  It  ought  not  to 
be  allowed  to  be  interposed  for  the  first  time  upon  appeal  in  this  court.  It 
was  competent  evidence  as  determining  the  rights  of  the  contending  parties 
as  to  the  priority  of  the  mortgages,  and  if  objection  had  been  made  to  it,  the 
plaintiff  could  have  at  once  amended  the  petition.  No  objection  having  been 
made,  the  plaintiff  was  warranted  in  believing  that  the  defendant  was  content 
to  try  the  real  controveray  between  the  parties  without  insisting  on  tech- 
nical accuracy  in  the  pleadings.    Affirmed. 


Wood  v,  Whislee. 

Filed  December  15,  1885. 

MoBTQAGE— Default— Payment  of  Interest— Foreclosuee. 

Where  the  notes  secured  by  a  mortgage  provide  that  "if  interest  is  not  promptly 
paid  annually,  the  same  becomes  a  part  of  the  principal  and  shall  bear  interest  at 
the  same  rate  of  interest,"  and  the  mortgage  contains  a  condition  that  "if  default 
be  made  in  the  payment  of  said  sums  of  money,  or  any  part  thereof,  principal  or 
interest,  *  *  *  the  whole  amount  of  the  indebtedness  shall  become  duc,^' it  Is 
optional  with  the  mortgagor  to  pay  the  interest  at  the  end  of  each  year  or  not,  and 
a  failure  to  pay  interest  annually  will  not  authorize  a  foreclosure  of  the  mortgage. 

Appeal  from  Fremont  circuit  court. 

Action  to  foreclose  a  mortgage.  A  demurrer  to  the  petition ,  on  the  ground 
that  it  does  not  show  that  the  debt  secured  by  the  mortgage  is  due,  was  sus- 
tained.   Plaintiff  appeals. 

W,  P.  Ferffuson,  for  appellant,  W.  R.  Wood.  James  McCahe,  for  appellee, 
I.  B.  Whisler. 

Beck,  C.  J.  The  mortgage  was  executed  to  secure  two  promissory  notes 
each  dated  in  August,  1883,  one  due  in  1887,  and  the  other  in  1888.  By  their 
terms  they  draw  interest  at  the  rate  of  7  per  cent,  per  annum,  and  ench  con- 
tains a  condition  in  the  following  language:  "And  if  interest  thereon  is  not 
promptly  paid  annually,  the  same  becomes  a  part  of  the  principal,  and  shall 
bear  the  same  rate  of  interest. "  The  mortgage  contains  the  following  con- 
dition: "And  it  is  further  agreed,  if  default  shall  be  made  in  the  payment  of 
said  sums  of  money,  or  any  part  thereof,  principal  or  interest,  *  *  *  then 
the  whole  amount  of  the  indebtedness  shall  become  due. "  The  petition  alleges 
that  a  yearns  interest  is  due  and  unpaid,  and  that,  by  reason  of  default  in 
payment  of  the  interest  at  the  end  of  the  year,  the  whole  debt,  with  interest, 
becomes  collectible.  The  demurrer  assails  the  petition  on  the  ground  that  it 
does  not  show  the  debt,  or  any  part  thereof,  is  due.  We  think  the  demurrer 
was  rightly  sustained.  Neither  the  notes  nor  mortgage  provides  for  the  pay- 
ment of  interest  annually.    They  simply  provide  that  in  case  it  is  not  so  paid 
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it  shall  draw  interest;  thus  leaving  it  optional  with  the  defendant  to  pay  the 
interest  at  the  end  of  each  year.  The  instrument  will  bear  no  other  con- 
struction ,  and  the  case  therefore  demands  no  further  consideration.    Affirmed. 


Farmer  v.  Hoffmann,  Judge  of  Circuit  Court. 

Filed  December  15,  1885. 

Constitutional  Law— Statute  Authorizing  IxFRisoNXsnT  fob  Dibobedibngb  to  Or- 
der IN  Proceedings  Auxiliary  to  Execution. 
EikenJbiary  v.  JSdivards^  ante,  832,  followed,  and  Judgment  afSjrmed. 

Certiorari,  This  is  an  original  proceeding  in  this  court,  the  object  of 
which  is  to  review  an  order  made  whereby  the  plaintiff  was  adjudged  guilty 
of  a  contempt. 

Cook  i&  Patterson,  for  plaintiff.     Winslow  A  Vamann,  for  defendant. 

Seevebs,  J.  The  facts  in  this  case  are  substantially  the  same  as  in  Bik- 
enbury  y.  Bdtoards^  ante,  832,  decided  at  the  present  term,  and  therefore  the 
judgment  of  the  circuit  court  must  be  affirmed. 
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SUPREME  COURT  OF  IOWA. 

Bradley  v.  Golb.^ 
Filed  December  14,  1885. 

1.  T^zATiOH— Reootsby  OF  Tazib  Paid  bt  Pubohasbb  at  Void  Jxtdioial  Sals. 

A  party  claiming  title  under  a  judicial  sale,  which  is  afterwards  held  void,  may 
recover  of  the  owner  of  the  land  sums  paid  by  him  while  claiming  title.  Ooodnow 
▼.  Stryker,  62  Iowa,  221»  8.  C.  14  N.  W.  Rep.  346,  and  17  N.  W.  Rep.  606,  and  Qood- 
now  V.  Moulton,  61  Iowa,  665.  8.  G.  2  N.  W.  Rep.  S96,  followed ;  and  Oarrigan  y. 
Kmghlj  47  Iowa,  626,  distinguished. 

2.  Same— Statute  of  Limitations, 

Action  hOd  not  barred ;  following  Ooodnow  y.  Stryher,  62  Iowa,  221 ;  8.  0. 14  N.  W. 
Rep.  346,  and  17  N.  W.  Rep.  606. 

8.  Samb— Right  to  REOoyBB  fbom  Pttbchasbb  of  Labd— Pbbsobal  Judomebt— -Libb. 
A  grantee  of  the  owner  of  the  lands  at  the  time  the  taxes  were  paid,  who  had  no- 
tice of  the  equities  of  the  party  making  the  payments,  takes  the  land  subject  to  his 
claim  and  lien  for  the  taxes  so  paid,  out  he  is  Qot  liable  to  a  personal  Judgment 
therefor. 

Appeal  from  Cerro  Gordo  circuit  court. 

Action  to  recover  on  account  of  taxes  paid  by  plaintiff  upon  certain  lands 
claimed  by  him,  the  title  to  which,  in  an  action  between  the  parties,  was  ad- 
Judged  to  be  in  defendant.  Plaintiff  asks  that  a  lien  for  the  amount  paid  by 
him  be  established  upon  the  lands.    Both  parties  appeal. 

Richard  Wilheff  for  plaintiff.    Miller  df  CUggett,  for  defendant. 

Beck,  G.  J.  1.  The  action  is  triable  in  this  court  de  novo.  Plaintiff,  in 
bis  petition  and  amended  petition,  seeks  to  recover  for  taxes  paid  upon  the 
lands  from  1861  to  1874,  inclusive,  except  the  year  1872.  He  asks  that  a 
lien  be  established  upon  the  lands  for  the  amount  he  may  be  entitled  to  re- 
cover. By  the  decree  of  the  circuit  court  plaintiff  recovered  for  the  taxes 
paid  by  him  for  the  years  from  1868  to  1874,  inclusive.  It  is  shown  by  the 
record  that  plaintiff,  during  the  time  he  was  paying  taxes  upon  the  lands, 
claimed  title  thereto  under  a  sheriff's  sale  and  deed  made  upon  a  decree  of 
foreclosure  of  a  trust  deed.  In  an  action  brought  by  plaintiff,  and  finally  de- 
termined in  this  court  in  1877,  the  title  to  the  land  was  found  not  to  be  in 
plaintiff,  but  to  be  in  defendant.    See  Bradley  v.  Jamison,  46  Iowa,  68. 

2.  The  record  establishes,  without  a  doubt,  that  plaintiff  paid  the  taxes  for 
which  he  claims  to  recover,  in  good  faith,  believing  that  he  held  a  valid  title 
to  the  lands.  He  claimed  the  lands  under  a  judicial  sale  and  a  sheriff's  deed, 
and,  w^hile  so  claiming,  paid  the  taxes.  His  title,  though  held  defective, 
certainly  amounted  to  color  of  title,  and  would  have  made  any  possession 
which  he  may  have  held  under  it  lawful;  that  is,  he  would  not  have  been  re- 
garded as  a  mere  trespasser.  Had  he  made  improvements  in  good  faitli  upon 
the  lands  while  holding  possession  under  his  title,  he  could  have  recovered 
under  our  statute  the  value  thereof  before  being  ejected  therefrom.  Code,  §§ 
1976-1987.  The  payment  of  taxes  being  made  in  the  lawful  exercise  of  own- 
ership  over  the  lands  which  the  law  authorizes  under  color  of  title,  and  in 
the  discharge  of  the  duty  of  a  citizen,  the  plaintiff  ouglit  to  be  protected,  and 
ought  to  recover  for  the  outlays  made  by  him  in  payment  of  taxes  in  an  ac- 
tion against  the  owner.  The  payments  being  made  for  the  protection  of  the 
property,  and  redounding  to  the  benefit  of  the  real  owner  of  the  land,  he,  ex 
cequo  et  bono,  ought  to  reimburse  plaintiff.  The  facts  of  this  case  bring  it 
within  the  doctrine  of  Qoodnow  v.  MoulUnit  51  Iowa,  555,  S.  C.  2  N.  W.  liep. 


^See  note  at  end  of  case. 
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395,  and  Goodnoto  v.  Stiyker,  62  Iowa,  221.  S.  C.  14  N.  W.  Bep.  345,  and  17 
N.  W.  Rep.  506,  and  distinguish  it  from  Qarrigan  v.  Knight,  47  Iowa,  525, 
as  held  by  the  majority  of  the  court.  Indeed,  it  would  seem  that,  as  plaintiff 
in  this  case  claimed  title  under  a  Judicial  sale,  he  was  authorized  to  rely  upon 
its  validity  with  a  degree  of  confidence  which  the  tax-payer  in  the  case  of 
Oaodnow  v.  Moulton  could  not  have  had,  as  he  did  not  claim  under  such  a 
sale.  All  men  presume,  as  does  the  law,  that  judicial  proceedings  are  correct. 
Besting  upon  this  presumption,  one  acquiring  a  title  by  judicial  sale  is  surely 
authorizii3d  to  regard  the  land  as  his  own;  and  for  its  protection,  and  in  the 
discharge  of  his  duty  as  a  good  citizen,  he  ought  to  be  permitted  to  pay  the 
taxes  without  peril  of  loss. 

3.  Defendant  insists  that  the  question  of  plaintiff's  right  to  recover  the 
taxes  was  adjudicated  against  him  in  the  action  wherein  it  was  found  and 
adjudged  that  the  title  is  held  by  defendant.  But  we  do  not  find  that  the 
question  was  presented  for  adjudication  in  that  case.  Plaintiff  did  not  claim 
to  recover  therein  any  sum  advanced  by  him  in  payment  of  taxes.  He  sought 
no  relief  other  than  that  his  title  be  quieted.  Payment  of  taxes  by  plaintiff, 
and  his  right  to  recover  therefor,  were  not  matters  in  issue  and  adjudged  in 
the  case. 

4.  The  defendant  maintains  that  the  action  is  barred  by  the  statute  of  lim- 
itations. Both  plaintiff  and  defendant  are  non-residents  of  the  state.  Plain- 
tiff ^s  cause  of  action  accrued  upon  the  adjudication  that  defendant  held  the 
title,  and  it  arose  in  this  state.  See  Goodnow  y.Stryker,  62  Iowa,  221;  S.  C. 
14  N.  W.  Bep.  345,  and  17  K.  W.  Bep.  506.  Surely,  his  right  of  action  to  en- 
force the  lien  upon  the  lands  arose  in  this  state  where  the  lands  are  situated, 
and  nowhere  else. 

5.  At  the  time  of  the  payment  of  some  of  the  annual  taxes  the  lands  were 
not  owned  by  defendant,  being  conveyed  to  him  afterwards.  It  is  insisted 
that  plaintiff  cannot  recover  therefor.  Jamison  acquired  the  lands  in  1860, 
and  conveyed  them  to  defendant  in  January,  1868,  by  quitclaim  deed.  Plain- 
tiff's equitable  right  to  a  lien  cannot  be  enforced  against  one  holding  the 
lands  without  notice  thereof.  But  a  grantee  of  the  owner  of  tlie  lands  at  the 
time  of  the  payments  of  the  taxes,  who  had  notice  of  plaintiff's  equity,  and 
purchased  subject  thereto,  stands  in  the  shoes  of  his  grantor,  and  the  lands 
in  his  hands  are  subject  to  plaintiff's  claim  and  lien.  Defendant  acquired  the 
lands  by  quitclaim  deed,  and  is  charged  with  notice  of  plaintiff's  equities,  and 
the  law  regards  his  purchase  as  subject  thereto.  These  positions  are  based 
upon  familiar  doctrines,  which  will  be  everywhere  admitted  without  support 
of  authorities.  Fogg  v.  Holcomb,  21  N.  W.  Bep.  Ill,  is  not  in  confiict  with 
our  conclusion.  It  is  not  shown  that  the  land-owner  in  that  case  was  charge- 
able with  notice  of  the  equities  of  the  tax-payer  existing  when  the  title  of  the 
lands  was  conveyed  to  him.  In  our  opinion,  plaintiff  is  entitled  to  a  lien  upon 
the  lands  for  all  the  taxes  paid  by  him.  He  ought  not,  however,  to  recover 
a  personal  judgment  against  defendant  for  taxes  paid  before  he  became  owner 
of  the  land;  but  such  a  judgment  should  be  rendered  for  the  taxes  paid  after- 
wards. The  cause  will  be  remanded  for  a  decree  in  harmony  with  this  opin- 
ion, or  at  plaintiff's  option  such  a  decree  may  be  entered  here. 

Beversed  on  plaintiff's  appeal.    Affirmed  on  defendant's  appeal. 
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NOTE. 
StattUe  qf  Limitations, 


(6) 
(7) 
(8) 


,  When  Statute  Begins  to  Run. 
(1)  Aget\t8. 
(.)  Bankruptq/, 

(3)  BiUs,  etc. 

(a)  Claims  Payable  on  Demand* 

(4)  Bwids. 

(a)  Administralor's  Bond, 

(b)  Appeal-Bond. 

(c)  Gtiardian*8  Bond. 

(d)  Public  Officer's  Bond, 

(5)  Book- Accounts, 
OontrUnUion. 
Conversion. 
Corporalion — MumdpaL 

(9)  Corporations-^Stockholders, 
{m  Co-Tenants, 

(11)  CovenanU. 

(12)  Decedents,  Estates  qf. 

(13)  Dower. 

(14)  Fravd. 

(15)  Implied  Contract. 

(16)  Judgment. 

(17)  Leasehold — Assignment. 

(18)  Married  Woman. 

(19)  Jftnor  or  Ward— Suit  after  Mqjmt- 

(20)  Mortgage. 

(21)  Nuisance. 

(22)  Ofi  O^nim^  tnto  Sifote. 

(23j  0)-rf«r  or  Warrant  on  County  TVmw- 
urer. 

(24)  Partnership — Accounting. 

(25)  Promise  to  Pay,  etc. 

(26)  /Sa^^e. 

(27)  /Jco/  JErf<rf«— ^dtww  Possession, 

(28)  »S^i/rtry. 

(29)  Tbx — Illegal— Mandamus. 

(30)  Tkr  T?//^'. 

(a)  Against  Owner  of  Land, 
ih)  Against  Holder  of  Tax  Deed. 
(c)  On  Failure  of  Tux  Title. 


(31)  Trusts. 

(a)  Misappropriation,  etc. 

(b)  Reifiulant,  Oonstnictivef  Imr 

plied  Trusts. 

(32)  Verbal  Contract  to  Convey. 

(33)  Wrongful  Act. 

2.  Computation  of  Time. 

8.  What  Prevents  the  Running. 

(1)  Acknowledgment  or  New  Promise. 

(a)  Promise  in  Writing, 

(2)  Absence  from  the  State. 

(o)  Temporary  Absence. 

(b)  Removal  from  and  Betum  to 

State. 
(8)  Oommencement  of  Action. 

.  (a)  Defense  or  Counter- Claim. 
(4)  Estates  of  Decedents. 

(a)  Appointment  of  AdnUnistror 

tor. 
(6)  Devolution, 
Extension  of  Time, 
Fraiid. 
Mortgage, 

(8)  Neoligence  or  Laches, 

(9)  Note.  etc. 

(10)  Part  Payment. 

(a)  Fo/untory  ilcym«n<. 
(6)  Enforced  Payment. 

(c)  By  Partner,  Co-Surety,  eto» 

(11)  War. 

4.  Suit— When  Commenced. 
6.  Pleadino  and  Pbagticb. 

6.  Counter-Claim. 

7.  I^  Equity. 

(1)  Ixichrs,  etc, 

(2)  Pleading  and  Practice, 

(3)  Federal  Courts. 

(4)  Admiralty, 

8.  State. 

9.  CONSTBUCTIOW. 


Statutes  of  limitations  are  statutes  of  repose,  Hurley  ▼.  Cox,  2  N.  W.  Rep.  705 ;  Let- 
son  V,  Kenyon,  1  Pac.  Rep.  562;  Taylor  v.  Miles,  5  Kan.  499;  Elder  v.  Dyer,  20  Kan. 
604,  and  are  enacted  upon  the  presumption  that  one  having  a  well-founded  claim  will 
not  delay  enforcing  it  bevond  a  reasonable  time  if  he  has  tlie  power  to  sue.  Such  rea- 
sonable time  is  therefore  defined  and  allowed.  But  the  basis  of  the  presumption  is  gone 
whenever  the  ability  to  resort  to  the  court  has  been  taken  away ;  fur  in  such  a  case  the 
creditor  has  not  the  time  within  which  to  bring  his  suit  that  the  statute  contemplated 
he  should  have.  Greenwald  v.  Appell,  17  Fed.  Rep.  140.  The  object  of  the  statute  is 
to  suppress  fraudulent  and  stale  claims,  and  prevent  them  from  showing  up  at  great 
distances  of  time,  and  surprising  the  parties  or  their  representatives  when  all  the  proper 
vouchers  and  evidence  are  lost,  or  the  facts  have  become  obscure  from  the  laiise  of  time, 
or  the  defective  memory  or  death  or  removal  of  witnesses.  Hurley  v.  Cox,  2  N.  W. 
Rep.  705 ;  Spring  v.  Gray,  5  Mason,  623. 

1.  When  Statute  Begins  to  Run.  Where  a  statute  of  limitations  provided  that  in 
cases  where  the  cause  of  action  had  already  accrued  at  the  passage  of  the  act  a  ])arty 
should  have  the  whole  period  prescribed  by  the  act,  after  its  passage,  in  which  to  com- 
mence action,  and  by  another  act  of  the  same  legislative  session  it  was  provided  that 
said  statute  and  others  should  take  effect  at  a  day  subsequent  to  the  date  of  their  actual 
passage  and  approval  by  the  governor,  it  was  held  thattlie  period  of  limitation  did  not 
begin  to  run  until  the  statute  took  effect,  as  provided  in  the  second  act.  Schneider  v. 
Hussey,  1  Pac.  Rep.  343 ;  Rogers  v.  Vass,  6  Iowa,  408. 

(1)  Agents.  As  a  general  rule  the  statute  of  limitations  does  not  commence  to  run  in 
favor  of  an  agent  and  against  his  principal  until  the  principal  has  knowledge  of  some 
wrong  committed  by  the  agent  inconsistent  with  the  princi]>ar8  rights.  Perry  v.  Smith, 
2  Pac.  Rep.  784  ;  Green  v.  Williams,  21  Kan.  64;  Auld  v.  Butcher,  22  Kan.  40u;  Kane 
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V.  Cook,  8  GrI.  449;  Aug.  Urn.  {  179  «<  §eq,;  7  Walt,  Act  A  Det  288.  Bat  it  has  been 
held  that  where  an  agent  is  appointed  to  collect  monev  and  remit,  after  deducting 
his  reasonable  charget,  and  ftdb  to  do  so  after  a  reasonable  time,  the  statute  of  liiu> 
itatioiis  commences  to  run.  Mast  v.  Easton,  22  N.  W.  Rep.  253.  See  Stacy  ▼.  Graham, 
14  N.  Y.  492;  Lillie  v.  Hojrt,  6  Hill,  395;  Hart's  Appeal,  32  Conn.  520;  Oanipbcirs 
Adin'rs  v.  Boggs,  48  Pa.  St.  524 :  Denton's  Ex*rs  v.  Embury,  10  Ark.  228 ;  Estes  v.  Stokes, 
2  Rich.  Law,  133;  Mitchell  v.  McLemore,  9  Tex.  161 ;  Hawkins  v.  Walker,  4  Ycrg.  188. 
The  fact  that  the  principal  did  not  know  when  the  claim  was  collected,  and  hence  did 
not  know  that  the  agent  had  failed  in  the  performance  of  his  daty,  and  that  a  right  of 
action  had  accrued,  will  not  affect  the  running  of  the  statute.  Mast  y.  Easton,  22  N. 
W.  Rep.  253;  Cock  y.  Van  Etten,  12  Minn.  522,  (Oil.  431.) 

(2)  Bankruptcy.  The  statute  of  limitations  is  no  bar  to  proof  in  bankruptcy  if  it  had 
not  run  against  the  claim  at  the  commencement  of  the  proceedings  in  bankruptcy,  In 
re  McKinney,  15  Fed.  Rep.  912:  and  no  lapse  of  time  will  prevent  the  proof  of  the 
claim  before  the  register,  up  to  tne  final  distribution  of  dividends.  If  it  is  so  barred  by 
the  statute  before  the  adjudication,  it  will  remain  barred,  and  the  claim  cannot  be 
proven.    In  re  Graves,  9  Fed.  Rep.  816. 

(3)  Bills,  etc.  In  a  suit  by  the  drawee  of  a  bill  of  exchange  against  an  indorser,  where 
such  bill  was  drawn  by  the  treasurer  of  the  United  States,  and  the  name  of  the  payee 
forged,  the  statute  of  limitations  does  not  begin  to  run  until  judgment  has  been  obtained 
by  the  United  States  against  the  drawee.  Merchants'  Nat.  Bank  of  Baltimore  y.  First  Nat. 
Bank  of  Baltimore,  3  Fed.  Rep.  66. 

(a)  (XaiTM  Ptsyable  on  Demand,  Where  no  time  Is  specified  within  which  a  loan  of 
money  is  to  be  repaid,  the  presumption  of  the  law  is  that  it  was  to  be  paid  on  demand, 
and  the  statute  of  limitations  commences  to  run  from  the  time  of  the  loan.  Borland  v. 
Dorland,  5  Pac.  Rep.  77 ;  An^.  Lim.  J  95.  On  a  due-bill  without  day  of  payment  a 
cause  of  action  accrues  on  delivery,  and  the  statute  begins  to  run.  Douglass  v.  Sargent, 
4  Pac.  Rep.  861.  See  Palmer  y.  Palmer,  36  Mich.  487 ;  Herrick  v.  Woolverton,  41  N.  Y. 
581:  Wheeler  v.  Warner,  47  N.  Y.  519;  Stover  v.  Hamilton,  21  Grat.  273;  Bowman  v. 
McChesney,  22  Grat.  (09.  In  an  action  to  recover  from  a  bank  a  general  deposit,  the 
statute  does  not  commence  to  run  until  a  demand,  unless  the  demand  has  been  in  some 
way  dispensed  with.  Branch  v.  Dawson,  23  N.  W.  Rep.  562.  And  the  same  is  true  of 
an  "especial  deposit."    Smiley  v.  Fry,  (N.  Y.)  8  N.  E.  Rep.  186. 

(4)  Bonds,  (a)  Administrator's  Bond,  The  liability  of  a  surety  on  an  administrator's 
or  executor's  bond  is  not  fixed,  and  no  cause  of  action  arises  thereon  until  there  is  a 
iudicial  ascertainment  of  the  default  of  the  principal,  and  firom  this  time  the  statute  of 
limitations  begins  to  run.  Alexander  v.  Bryan,  4  Sup.  Ct.  Rep.  107.  This  judicial 
ascertainment  must  be  something  more  than  tne  mere  auditing  of  the  accounts.  There 
must  be  a  decree  ordering  payment,  on  which  process  to  collect  can  issue  against  the 
priiidpal.     Id. 

(b)  Appeal- Bonds.  The  statute  commences  to  run  in  favor  of  sureties  on  an  undertak- 
ing on  appeal  from  the  date  of  the  affirmance  of  the  judgment  to  which  it  relates. 
Clark  V.  Smith,  6  Pac  Rep.  732;  Crane  v.  Weymouth,  54  Cal.  480;  Castro  y.  Clarke,  29 
Cal.  11. 

(e)  Cfvardian*s  Bond.  The  statute  commences  to  ran  against  suit  on  guardian's  bond 
when  the  person  ceases  to  be  guardian,  Probate  Judge  v.  Stevenson,  21  N.  W.  Rep. 
348 ;  and  in  case  of  a  default,  a  right  of  action  first  accrues  to  the  ward  when  amount 
of  such  default  is  ascertained  by  the  court  in  the  settlement  of  the  guardian's  final  ac- 
count, and  from  this  time  the  statute  runs.  ^Ball  v.  La  Clair,  22  N.  W.  Rep.  118. 

id)  Public  Officer's  Bond.  The  statute  does  not  commence  to  run  in  favor  of  sureties  on 
the  bond  of  a  public  officer  until  the  liability  of  their  principal  has  been  fixed.  Law- 
rence V.  Doolan,  5  Pac.  Rep.  484.  And  it  has  been  held  that  where  an  assessment  of 
damages  for  a  right  of  way  is  paid  to  a  sheritf,  the  statute  b^ins  to  run  against  an  ac- 
tion on  sheriflTs  bond  to  recover  such  assessment  when  the  time  fixed  by  law  for  appeal 
has  expired.    Lower  v.  Miller,  23  N.  W.  Rep.  897. 

(5)  Book-Accounts.  On  the  settlement  of  a  book-account  it  has  been  held  that  the  stat- 
ute of  limitations  begins  to  run  from  the  time  the  account  is  settled,  and  not  from  the 
time  of  the  discovery  of  facts  showing  that  such  settlement  was  fraudulently  made. 
Kirby  v.  Lake  Shore  <fe  M.  S.  R.  Co.,  14  Fed.  Rep.  261.  On  an  open,  mutual  account  the 
statute  does  not  commence  to  run  until  the  date  of  the  last  item  charged.  Hannon  v. 
Engelmann,  5  N.  W.  Rep.  791.  Where  an  open  account  Ls  closed  by  an  agreement  that 
certain  parties  shall  assume  payment,  the  statute  runs  from  the  date  of  such  agreement. 
Hammond  v.  Hale,  15  N.  W.  Rep.  585.  But  where  tlie  items  of  an  account  are  all 
charged  against  one  party  it  is  not  a  mutual  account,  Fitzpatrick  v.  Henry,  16  N.  W. 
Rep.  606;  Butler  v.  Kirby,  53  Wis.  188;  S.  C.  10  N.  W.  Rep.  373;  Ang.  Lim.  ;}  148, 
149 ;  and  each  item  will  stand,  as  regards  the  running  of  the  statute,  as  though  it  stood 
alone.  Courson's  Ex'rs  v.  Courson,  19  Ohio  St.  454.  See  Blair  v.  Drew,  6  N.  H.  235; 
Smith  V.  Dawson,  10  B.  Mon.  112;  Craighead  y.  Bank,  7  Yerg.  399;  Lowe  y.  Dow- 
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born,  26  Tex.  607 ;  Cottani  v.  Partridge,  4  Man.  <fe  Q.  271 ;  Williams  t.  Griffiths,  2  Cromp., 
M.  <fe  R.  45;  Tanner  v.  Stuart,  6  Barn.  <k  C.  603;  Bell  v.  Morrison,  1  Pet.  361. 

(6)  Contribution,  On  an  action  for  contribution  by  one  of  the  sureties  on  a  note,  against 
whom  a  judgment  has  been  taken  for  the  full  amount,  the  statute  begins  to  run  from 
the  date  of  the  payment  of  such  judgment.  Preston  v.  Gould,  19  N.  W.  Rep.  834.  See 
Lamb  v.  Withrow,  31  Iowa,  164 ;  Johnston  v.  Belden,  49  Iowa,  301. 

(7)  Oonversion.  The  statute  commences  to  run  against  an  action  for  conversion  ftom 
the  date  of  such  conversion.    Doyle  v.  Callaghan,  7  Pac.  Rep.  418. 

(8)  tbrponaion — MuniciixU.  In  an  action  against  a  municipal  corpoi'ation  for  damages 
for  an  iiiUiry  cansctl  hy  defective  sidewalk,  the  statute  begins  to  run  from  tlie  time  when 
such  claim  is  disallowed,  or  the  failure  of  the  council  to  act  on  the  matter  amounthig 
to  a  disallowance.  Watson  v.  City  of  Appleton,  22  N.  W.  Rei).  475.  It  was  held  by  the 
supreme  court  of  Ohio  in  Perry  Co.  v.  liailroad  Co.,  2  N.  E.  Rep.  8o4,  that  where  a'rail- 
road  company  had  injured  a  coimty  bridge,  that  the  statute  did  not  begin  to  run  against 
a  claim  on  the  T>art  ot  the  county  against  the  railroad  company  for  damages  until  after 
the  bridge  had  oeen  restored  to  its  former  condition  by  the  county  commissioners. 

(9)  Corporatians — Stockholders.  In  an  action  against  a  stockholder  to  subject  his  unpaid 
shares  ot  stock  to  satisfaction  of  a  judgment  against  a  corporation,  the  statute  begins  to 
run  when  the  cause  of  action  against  the  corporation  accrued.  First  Nat.  Bank  of  Gar- 
rettsville,  Ohio,  v.  Greene.  17  N.  W.  Rep.  86;  atlirmed  on  rehearing,  20  N.  W.  Rep.  764; 
Baker  v.  Johnson  Co.,  33  Iowa,  155.  See  Prescott  v.  Gonser,  34  Iowa,  175;  Beecher  v. 
Clay  Co.,  62  Iowa,  140 ;  8.  C.  2  N.  W.  Rep.  1037.  Where  one  corporation  transferred  to 
another  all  its  property,  except  its  franchise,  and  such  other  corporation  assumed  to  pay 
all  debts,  and  a  creditor  of  the  grantor,  whose  claim  of  action  arose  before  the  convey- 
ance was  executed,  but  not  yet  barred  by  the  statute  of  limitations,  brought  suit  at  law 
against  the  grantor,  and  obtained  judgment  on  which  an  execution  was  issued,  but  re- 
turned unsatistied,  and  then,  after  the  time  fixed  by  the  statute  of  limitations  had  run 
since  the  cause  of  action  arose  against  the  grantor,  brought  suit  in  equity  against  the 
grant4»r  and  the  grantee,  it  was  held  that  the  claim  was  neither,  barred  by  laches  nor  the 
statute  of  limitations.  Fogg  v.  St.  Louis,  H.  &  K.  R.  Co.,  17  Fed.  Rep.  871.  As  to  an 
action  by  stockholder  suing  in  his  own  name  for  benefit  of  all  stocKholders  against 
directors  for  misappropriation,  etc.,  see  tr^rtij  (81,  a.) 

(10)  Oo-  Tenants.  The  statute  does  not  run  as  against  tenants  in  common  until  actual 
ouster.  Hume  v.  Long,  5  N.  W.  Rep.  193.  A  quitclaim  deed  by  one  tenant  in  common 
will  not  set  the  statute  running  as  against  other  tenants  in  common.    Moore  v.  Antell, 

6  N.  W.  Rep.  14;  Hume  v.  Long,  6  N.  W.  Rep.  193. 

(11)  Covenant.  The  statute  of  limitations  commences  to  run  against  a  covenant  from 
the  time  substantial  damage  is  sustained.  Post  v.  Campau,  3  N.  W.  Rep.  272.  Where 
land,  the  paramount  title  being  in  another,  is  conveyed  with  covenant  of  seizin,  the  cov- 
enant is  broken  on  the  delivery  of  the  deed,  and  the  statute  begins  to  run.  Sherwood 
V.  Landon,  23  N.  W.  Rep.  778 ;  Matteson  v.  Vaughn,  38  Mich.  373. 

(12)  Decedents,  Estates  of.  The  statute  commences  to  run  against  a  rejected  claim  on 
the  estate  of  a  decedent  from  the  time  of  its  actual  rejection.  Bank  of  Ukiah  v.  Shoe- 
make,  7  Pac.  Rep.  420.  A  claim  against  an  estate  is  not  barred  because  not  presented 
for  allowance  in  time,  when,  at  that  time,  there  was  no  claim  which  could  be  presented 
for  allowance  against  the  estate.    Ford  v.  Smith,  18  N.  W.  Rep.  926. 

Where  a  cause  of  action  accrues  to  a  person's  estate  after  his  death,  the  statute  of  lim- 
itations commences  to  run  from  the  date  of  the  accrual,  Hibemia  S.  &  L.  Soc.  v.  Conlin, 

7  Pac.  Rep.  477 ;  Tynan  v.  Walker,  36  Cal.  634 ;  although  there  was  no  person  in  exist- 
ence competent  to  sue,  and  continues  to  run  from  such  date  without  cessation,  Ty- 
nan V.  Walker,  36  Cal.  634 ;  for  where  the  statute  of  limitations  once  begins  to  run,  no 
subsequent  disability  will  stop  its  running.    Oliver  v.  Pullam,  24  Fed.  Rep.  127. 

(13)  Dower.  The  statute  of  limitations  does  not  commence  to  nm  against  an  action 
to  recover  dower  until  there  is  an  adverse  possession  of  the  land.  Felcn  v.  Finch.  3  N. 
W.  Rep.  570;  Phares  v.  Walters,  6  Iowa,  106;  Starry  v.  Starry,  .21  Iowa,  254;  Rice  v. 
Nelson,  27  Iowa,  163;  Sully  v.  Nebergall,  30  Iowa,  339. 

(14]  .FVaud.  The  statute  of  limitations  does  not  run  against  an  action  based  on  a 
fi-aua  until  the  discovery  of  the  firaud.  Perry  v.  Wade,  2  Pac.  Rep.  787;  Clews  v. 
Traer,  10  N.  W.  Rep.  838;  Voss  v.  Bachop,  5  Kan.  59.  And  it  was  recently  held  by  the 
supreme  court  of  Pennsylvania,  in  the  case  of  Hughes  v.  First  Nat.  Bank  of  Waynes- 
burg,  1  Atl.  Rep.  417,  that  where  government  bonus  were  deposited  with  a  bank  for 
safe-keeping  and  afterwards  pledged  by  the  bank  as  collateral  security  for  its  own  debte, 
and  actually  sold  by  the  holder,  that  the  putting  off  of  the  depositor  or  his  representap 
tive  from  time  to  time  with  promises  to  return  the  bonds  so  pledged,  the  interest  being 
paid  in  the  mean  time,  is  such  fraud  and  concealment  as  will  toll  the  running  of  the 
statute  of  limitations.  The  question  of  discovery  of  fraud  is  a  question  of  fact  and 
must  be  properly  pleaded.    Johnson  y.  Powers,  13  Fed.  Rep.  315.    Where  it  is  alleged 
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in  the  petition  that  the  fraudulent  transaction  was  studiously  concealed  from  plain- 
tiff  and  his  assizor,  and  that  he  and  his  assignor  had  no  means  of  discovering 
the  same,  and  did  not  know  thereof  until  they  were  disclosed  in  the  ezainination 
of  a  witness  in  a  suit  on  a  day  named  in  the  petition ;  this  all^ation  is  sufficient 
to  take  the  case  out  of  the  statute.  Traer  v.  Clews,  6  Sup.  Ct.  Rep.  165.  When 
money  is  procured  to  be  paid  out  unon  fraudulent  representation,  tne  cause  of  ae- 
tion  is  presumed  to  have  arisen,  ana  the  statute  of  limitations  begins  to  run  when 
the  fraud  was  committed,  Barlow  v.  Arnold,  6  Fed.  Rep.  351 ;  but  such  presnmptioD 
may  be  avoided  by  allying  and  proving  the  time  of  the  discovery  of  the  fraud.  See 
Carr  v.  Hilton,  1  Curt.  390;  Field  v.  Wilson,  6  B.  Mon.  479;  Carneal  v.  Parker,  7 
J.  J.  Marsh.  455 ;  Baldwin  v.  Martin,  3  Jones  &  8.  98 ;  Brictoson  v.  Quinn.  3  Lans. 
302 ;  Mitf.  &  T.  £q.  PI.  356 ;  Story,  Ec).  PI.  §  754.  It  has  been  held  that  the  statute  of 
limitations  doe^  not  begin  to  run  against  an  equitable  action  for  relief,  on  the  ^ronnd 
of  fraud,  until  the  aggrieved  party  has  discovered  the  facts  constituting  the  fraud, 
or  hsxii  iiiionnation  ot  such  a  nature  as  would  impress  a  reasonable  man  with  the  beliei 
that  a  fraud  had  been  conimitled,  and  would,  upcm  diligent  inquiry,  lead  to  the  dis- 
covery of  the  facts.  O'Dell  v.  Barnhaaif  21  N.  W.  Rep.  635.  Soe-Carr  v.  Hilton,  1  Curt. 
390;  Kennedy  v.  Green,  3  Mylne  A  K.  699;  Hovenden  v.  I^ord  Annesley,  28choale5  A 
L.  607 ;  MarUn  v.  Smith,  1  Dill.  C.  C.  86;  Bailey  v.  Glover,  21  Wall.  342 ;  First  Mas. 
Tumnike  Corp.  v.  Field,  3  Mass.  201 ;  Homer  v.  Fish,  1  Pick.  435 ;  Rice  v.  Burt.  4  Cush. 
208 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90 ;  App  v.  Dreisbach,  2  Rawle,  287 ;  Reeves  v. 
Dougherty,  7  Yerg.  222 ;  Haynie  v.  Hall,  6  Humph.  290 ;  Kuhn's  Appeal,  87  Pa.  St.  lOU. 

(1.5)  Implied  OorUract.  Where  a  cause  of  action  is  based  on  an  implied  oontiact,  the 
statute  does  not  begin  to  run  until  after  the  circumstances  from  which  the  obligation  is 
infen-ed  arose.    Goodnow  v.  Stryker,  14  N  W.  Rep.  345. 

(16)  Judgment.  Where  suit  is  brought  upon  a  judgment  after  a  return  of  nnOa  bona 
upon  the  execution  writ  the  statute  of  limitations,  it  was  held,  commenced  to  run  at 
the  time  of  the  return  of  the  execution,  and  not  the  entry  of  the  judgment.  Taylor  v. 
Bowker,  4  Sup.  Ct.  Rep.  397. 

( 1 7)  Leasehold— 'Assignment.  In  a  suit  between  the  assignor  and  assignee  of  a  leaseh  old. 
for  rent  accruing,  and  paid  by  the  assignor  subsequent  to  the  assignment  the  statute  of 
limitations  begins  to  run  in  favor  of  the  assignee  from  the  time  the  assignor  paid  the 
accrued  rent,  and  not  from  the  time  assignor  made  default  in  the  payment  of  tne  same. 
Ruppei  V.  Patterson,  1  Fed.  Rep.  220. 

(18)  Married  Woman.  Where  the  statute  makes  the  wife  as  well  as  the  husband  liable 
for  necessarv  family  expenses,  the  liability  of  the  wife  continues  as  long  as  there  is  a 
right  of  action  against  the  husband.    Frost  v.  Parker,  21  N.  W.  Rep.  507. 

(19)  Minor  or  Ward — Suit  after  Majority.  The  statute  of  limitations  commences  to  run 
against  an  action  by  a  ward  to  recover  lands  sold  by  his  guardian  at  the  time  of  ward's 
attaining  majority.  Seward  v.  Didier,  20  N.  W.  Rep.  12.  See  Spencer  v.  Sheehan,  19 
Minn.  338,  (Gil.  292;)  Miller  v.  Sullivan,  4  Dill.  340;  Good  v.  Norley,  28  Iowa,  188,  (over- 
ruled by  Boyles  v.  Boyles,  37  Iowa,  592 ;)  Holmes  v.  Beal,  9  Cush.  223 ;  Norton  v.  Norton, 
5  Cush.  524;  Arnold  v.  Sabin,  1  Cush.  525;  Howard  v.  Moore,  2  Mich.  226;  Coon  v. 
Fry,  6  Mich.  506.  Where  the  party  who  should  bring  an  action  for  the  seduction  of  a 
minor  is  the  person  who  seduces  her,  the  statute  of  limitations  will  not  begin  to  run 
until  after  such  minor  attains  her  majority.  Watson  v.  Watson,  18  N.  W.  Rep.  605.  A 
party  having  a  right  to  pursue  her  demand  on  attaining  her  majority  cannot  tack  her 
subsequent  disabilities  by  successive  covertures,  in  order  to  prevent  the  operation  ot 
the  statute  of  limitations.    Gaines  v.  Hammond's  Adm'r,  6  Fed.  Rep.  449. 

(20)  Mortgage.  The  statute  of  limitations  commences  to  run  against  an  action  to  fore- 
close a  mortgage  when  the  cause  of  action  accrued.  Herdman  v.  Marshall,  22  N.  W. 
Rep.  690;  Cheney  v.  Cooper,  14  Neb.  415  ;  8.  C.  16  N.  W,  Rep.  471. 

(21)  Nuisance.  It  has  been  held  that  the  statute  of  limitations  commences  to  run 
against  an  action  for  erecting  and  maintaining  a  nuisance  by  a  gas  company  at  the  time 
of  erection  of  the  gas-works.  Baldwin  v.  Oskaloosa  Gas-light  Co.,  10  N.  W.  Rep.  317. 
But  the  general  doctrine  is  that  in  an  action  for  damages  and  abatement  of  a  nuisance 
the  statute  of  limitations  will  not  be  considered  to  have  begun  to  run  until  some  injury 
has  been  caused  by  the  alleged  nuisance.  Miller  v.  Keokuk  &  D.  M.  Ry.  Co.,  16  N.  w. 
Rep.  667 ;  Powers  v.  Council  Bluf&,  45  Iowa,  652.  Every  continuance  of  a  nuisance  is 
in  law  a  new  nuisance.  Ramsdale  v.  Foote,  13  N.  W.  Rep.  557.  See  Baltimore  &  P. 
R.  Co.  V.  Fifth  Baptist  Church,  2  Sup.  Ct.  Rep.  719.  And  where,  in  an  action  for  dam- 
ages, and  to  abate  a  nuisance,  since  the  cause  of  action  accrued,  the  statute  of  limita- 
tions has  run,  but  damage  has  continued  to  be  done  within  the  time  provided  by  stat- 
ute, the  action  is  not  barred.  Drake  v.  Chicago,  R.  I.  A  P.  R.  Co.,  19  N.  W.  Rep.  215, 
Bee  MeConnel  v.  Kibbe,  29  111.  483;  Bowyer  v.  Cook,  4  Man.,  Gr.  A  8.  236. 

(22)  On  Coming  into  State.  On  removal  to  another  state  the  statute  of  limitations  com- 
mences to  run,  on  a  cause  of  action  already  accrued,  from  time  of  arrival  in  state.    Ed- 
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gerton  v.  Wachter,  4  N.  W.  Rep.  85;  Hartley  v.  Crawford,  11  N.  W.  Rep.  729;  Harrison 
V.  Union  Nat.  Bank,  Id.  752. 

(23)  Order  or  Warrant  on  Qmnty  Treasury,  The  statute  of  limitations  begins  to  mn 
against  a  county  warrant  when  it  is  presented  to  the  proper  authority,  and  indorsed 
**not  paid  for  want  of  funds."  Carpenter  v.  District  Tp.  of  Union,  12  N.  W.  Rep.  280. 
Where  a  town  clerk  has  dulj  ^aid  an  order,  and  is  entitled  to  credit  for  it  at  his  next 
settlement,  the  statute  of  limitations  begins  to  run  at  the  date  of  such  settlement. 
Dewey  v.  Lins,  10  N.  W.  Rep.  660.    See  Prescott  v.  Gonser,  34  Iowa,  176. 

(24)  Partnerihip — AccourUmg,  In  case  of  partnership  each  partner  is  entitled  to  an  ac- 
counting upon  aissoiution,  and  statute  will  run  from  that  date.  Near  v.  Lowe,  13  N.  W. 
Rep.  825 ;  but  it  does  not  begin  to  run  against  a  partnership  until  the  dissolution  thereof, 
or  until  a  sufficient  time  has  elapsed  after  a  demand  for  an  accounting  and  settlement. 
Richards  v.  Grinnell,  18  N.  W.  Rep.  668. 

(25)  Promise  to  Ptiy,  etc.  Where  a  cause  of  action,  barred  by  the  statute  of  limitations, 
is  revived  by  written  admission,  that  removes  the  bar ;  the  statute  runs  anew  from  the 
date  of  the  admission.  Bayliss  v.  Street,  2  N.  W.  Rep.  437.  From  the  time  of  the  ac- 
knowledgment of  a  debt  under  circumstances  that  inaicate  a  willingness  or  liability  to 

Say  the  same,  the  statute  of  limitations  begins  to  run.  Green  v.  Coos  Bav  Wil^son  Road 
o.,  23  Fed.  Rep.  67.  Where  a  debtor  promised  to  pay  "  as  soon  as  able,^*  the  statute  of 
limitations  began  to  run  as  soon  as  he  nad  pecuniary  ability  to  pay ;  and  the  question 
of  when  that  ability  arose  is  for  the  jury.    Tebo  v.  Robinson,  2  N.  £.  Rep.  383. 

(26)  Rape.  The  statute  of  limitations  oommences  to  run  against  action  for  rape  at 
time  of  its  commission.  Van  Der  Haas  v.  Van  Domselar,  10  N.  W.  Rep.  227.  But  see 
tuprOy  (19.) 

(27)  Real  Ettate— Adverse  Possession.  Adverse  possession  of  real  estate,  to  set  the  stat- 
ute of  limitations  running,  must  be  open,  notorious,  continuous.  Mauldin  v.  Cox,  7 
Pac.  Rep.  804.  Mere  entry  upon  land  is  not  sufficient,  without  open,  adverse  possession, 
to  stop  the  running  of  the  statute.  Donovan  v.  Bissell,  19  N.  W.  Rep.  146.  Going  upon 
wild  land,  digging,  and  hunting  for  a  comer  and  boundary  lines,  driving  cattle  on  the 
land,  and  emplovmg  a  man  to  "break  "  in  the  following  spring,  are  not  such  going  into 
possession  as  will  set  the  statute  of  limitations  in  operation  so  as  to  carry  a  title  by  vir- 
tue of  adverse  possession.  Brown  v.  Rose,  7  N.  W.  Rep.  133.  It  does  not  commence  to 
run  in  favor  of  an  adverse  possession  of  lands  until  after  the  issuance  of  the  patent  to 
such  lands.  Ross  v.  Evans,  4  Pac.  Rep.  443.  It  does  not  run  against  the  owner  of  un- 
occupied lands  until  some  one  assumes  to  take  adverse  possession ;  and  this  rule  ap- 
plies as  well  to  an  assignee  in  bankruptcy,  who,  under  the  statute,  (U.  S.  Rev.  St.  g  5057,) 
must  bring  suit  within  two  years,  as  to  the  original  owner.  Gray  v.  Jones,  14  Fed. 
Rep.  83.  An  action  to  set  aside  an  assignment  or  conveyance  of  property  made  to 
hinder  or  delay  creditors  should  ordinarily  be  brought  within  the  same  time  after  the 
right  accrues  as  an  action  at  law  to  recover  possession  of  the  same  property.  Hickox  v. 
Elliott,  22  Fed.  Rep.  13. 

(28)  Salary.  The  statute  begins  to  run  against  an  action  to  recover  salary  of  a  public 
officer  from  time  of  expiration  of  his  term  of  office.  Griffin  v.  County  of  Clay,  19  N. 
W.  Rep.  327.  Where  an  employe's  wages  are  due  at  the  end  of  each  month,  the  statute 
of  limitations  begins  to  run  against  an  action  to  recover  them  at  the  date  when  they 
should  have  been  paid.  Butler  v.  Kirby,  10  N.  W.  Rep.  373 ;  Davis  v.  Gorton,  16  N. 
Y.  255 ;  Rider  v.  Union  India  R.  Co.,  5  Bosw.  85 ;  Turner  v.  Martin,  4  Rob.  661 ;  Mims 
V.  Sturtevant,  18  Ala.  359 ;  Phillips  v.  Broadley,  11  Jur.  264. 

(29)  TaXj  Illegal^ Mamlaimis.  Statute  of  limitations  begins  to  run  against  jnandarmis  to 
compel  the  refunding  of  illegal  tax  fromithe  time  of  the  payment  thereof.  Beecher 
V.  Clay  Co.,  2  N.  W.  Rep.  1037. 

(30)  Tax  Title.  The  statute  of  limitations  does  not  b^n  to  run  in  favor  of  the  holder 
of  a  tax  deed  by  merely  recording  the  same.  To  avail  himself  of  the  benetits  of  the 
statute,  his  possession  must  be  actual  and  adverse,  and  continued  for  the  statutory' 
period.    Baldwin  v.  Merriam,  20  N.  W.  Rep.  250. 

(o)  Against  Owner  of  Land.  The  statute  of  limitations  commences  to  run  against  de- 
fense to  tax  deed  from  date  of  sale.  Shawler  v.  Johnson,  3  N.  W.  Rep.  604.  See  Clark 
V.  Thompson,  37  Iowa,  536.  In  Wisconsin  it  is  held  that  the  fact  tiiat  the  tax  deed 
issued  is  void  does  not  prevent  the  running  of  the  statute  in  favor  of  the  holder.  Peck 
V.  Comstock,  6  Fed.  Rep.  22.  See  Edgertoft  v.  Bird,  6  Wis.  527 ;  Hill  v.  Kricke,  11  Wis. 
442 ;  Knox  v.  Cleveland,  13  Wis.  245 ;  Lawrence  v.  Kenney,  32  Wis.  281 ;  Wood  v.  Meyer, 
36  Wis.  308;  Marsh  v.  Supervisors,  42  Wis.  502;  Pliilleo  v.  Hiles,  Id.  527;  Oconto  Co. 
V.  Jerrard,  46  Wis.  324;  Milledge  v.  Coleman,  47  Wis.  184 ;  S.  C.  2  N.  W.  Rep.  77. 

(6)  Against  the  Holder  of  Tax  Deed.  The  statute  commences  to  run  against  one  claiming 
under  a  tax  deed  from  date  of  treasurer's  deed,  where  received  when  entitled  to  demand 
the  same,  Bailey  v.  Howard,  7  N.  W.  Rep.  592;  Barrett  v.  Love,  48  Iowa,  103;  oth'-r- 
wise,  from  dme  when  entitled  to  deed  and  not  from  date  of  actual  execution  and  de- 
livery.   Hintrager  v.  Henneasy,  46  Iowa,  600.  r^  ^  ^ ^1  ^ 
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The  statute  commenc<s  to  run  against  deed  without  date  from  dav  of  its  deliv 
McMicheal  ▼.  Carlyle,  10  N.  W.  Rep.  556 ;  for  the  real  date  of  a  deed  u  the  dale  of  < 
livery,  Jackson  v.  Schoonniaker,  2  Johns.  2S4 ;  or  from  the  date  of  filing  same  for  rec- 
ord. Griffith's  Ex'r  v.  Carter,  19  N.  W.  Rep.  903;  Cassady  v.  Sapp,  19  N.  W.  Rep.  909: 
Eldridge  v.  Kiiehl,  27  Iowa,  160.  But  the  person  purchasing  at  tax  sale  must  demand 
and  record  his  deed  when  he  is  entitled  to  do  so.    Hintrager  v.  Hennessy,  46  Iowa,  GOO. 

(c)  On  F^tilure  of  Tax  Title.  Where  tax  sale  is  set  aside,  or  the  title  acquired  fails,  the 
purchaser  has  a  lien  for  taxes  paid,  with  interest.  Harber  v.  Sexton,  23  N.  W.  Rep.  635; 
which  he  may  enforce  bv  proceedings  to  forecI<»sp  the  same.  Peot  v.  O'Brien,  5  Neb.  38i>; 
Pettit  V.  Black,  8  Neb.  52;  Wilhelm  v.  Russell,  Id.  120;  Miller  v. Hurfurd,  11  Neb.  377; 
8.  C.  9  N.  W.  Uep.  477 ;  Towle  v.  Holt,  14  Neb.  222 :  S.  C.  15  N.  W.  Rep.  203 ;  Reed  t. 
Merriam,  18  N.  W.  Rnp.  137 ;  Zahradnicek  v.  Selby,  19  N.  W.  Rep.  645 ;  Stiirges  v.  Crow- 
ninshield,  4  Wheat.  122;  and  the  statute  of  limitations  does  not  begin  to  run  against 
the  right  to  enforce  such  lien  until  the  tax  deed  fails.  Sclioenheit  v.  Nelson,  20  N.  W. 
Rep.  205 ;  Bryant  v.  Estabrook,  Id.  246 ;  Otoe  Co.  v.  Brown,  Id.  274. 

(31)  Trusts.  It  is  a  general  rule  that  neither  lapse  of  time,  nor  the  mle  of  analogy, 
nor  any  defense  analogous  tn  the  statute  of  limitHtii>ns  can  be  set  iip  by  a  trustee  of  an 
exi)ress  tru.st.  Preston  v.  Walsh,  10 Fed.  Rep.  316 ;  Etting  v.  Marx's  Ex'r,  4  Fe<l.  Rep.  673. 
This  rule  applies  only  to  pure  or  direct  trusts.  Newsom  v.  Board  of  Com 'rs,  (Ind.)3N.  E. 
Rep.  163.  Yet,  when  the  circumstances  require  it.  especially  when  the  right««  of  iliird 
persons  intervene,  a  court  of  equity  will  enforce  against  the  cestui  qw  trust  its  own  pecul- 
iar maxim,  vigiiantibus  et  non  dornu*'utUiU8  jura  suftserviunt.  Id.  Hence,  when  the  l^gal 
title  to  realty  is  in  one  person,  and  the  real  interest  is  in  another,  the  statute  of  limita- 
tions will  not  run  as  bet«reen  the  parties  until  there  is  a  renunciation  of  the  trust,  or  un- 
til the  party  holding  the  legal  title  by  some  act  or  declaration  a>«erts  a  claim  adverse 
to  the  interests  of  the  real  owner.  Reihl  v.  Likowski.  6  Pac.  Rep.  886.  But  w^bere 
there  is  a  conflict  of  claim  between  trustee  and  his  cestui  que  trust,  and  tlie  party  having 
the  legal  estate  holds  adversely,  the  statute  of  limitations  will  protect  the  one  having? 
the  legal  title,  and  who  is  sought  to  be  converted  into  a  trustee  by  a  decree  founded  upon 
fraud,  breach  of  trust,  or  some  inequitable  advantage  obtained  by  him.  Taylor  v. 
Holmes,  14  Fed.  Rep.  498. 

(a)  Mtgappropriaiion,  etc.  Where  a  person  misappropriates  trust  funds,  the  statute 
commences  to  run  from  the  actual  misappro)>riation,  or  at  furthest  from  the  discovery 
of  the  fact  by  the  use  of  reasonable  diligence  by  the  party  entitled  to  its  benefit.  Pier- 
son  V.  McOurdy,  2  N.  E.  Rep.  615 ;  Same  v.  Same,  33  Hun,  620.  It  has  been  held  that 
an  action  by  a  stockholder,  suing  in  his  own  name  for  the  benefit  of  all  the  stockhold- 
ers, to  recover  against  the  directors  of  a  corporation  for  property  lost  or  stolen  through 
the  misconduct,  negligence,  carelessness,  and  inattention  of  such  directors,  is  in  the 
nature  of  complaint  in  an  equitable  action  against  the  directors,  as  trustees, — one  of 
which  courts  of  equity  have  jurisdiction,  Brinckerhol!*  v.  Bostwick,  1  N.  E.  Rep.  663 ; 
Robinson  v.  Smith,  3  Faige,  222 ;  Heath  v.  Erie  Ry.  Co.,  8  Blatchf.  347  ;  Brinckerhoff  v. 
Bostwick,  88  N.  Y.  52 ;  and  the  statute  of  limitations  will  begin  to  run  as  in  other  cases 
of  breach  of  corporate  trust.    See  Pierson  v.  McCurdy,  sujn-a. 

(6)  ResuUanty  Qmstrudive,  Implied  Trusts.  The  statute  of  limitations  will  run  in  favor 
of  the  trustee  of  a  resultant  or  constructive  trust  from  the  time  he  disavows  the  obliga- 
tions of  the  trust.  German- American  Seminary  v.  Kiefer,  4  N.  W.  Rep.  636;  Otto  v. 
Schlapkahl,  10  N.  W.  Rep.  651 ;  Strimpfier  v.  Roberts,  18  Pa.  St.  283;  Gebhard  v.  Sat- 
tler,  40  Iowa,  152;  Smith  v.  Davidson,  40  Mich.  632.  Where  a  trust  arises  by  implica- 
tion out  of  the  agreement  of  parties,  and  there  is  no  conflict  of  claim,  or  adverse  posses- 
sion between  the  trustee  and  cedui  que  trutt,  statutes  of  limitation  do  not  apply.  Taylor 
v.  Holmes,  14  Fed.  Rep.  498. 

(32)  Verbal  Contract  to  Convey.  Where  money  has  been  paid  on  a  verbal  contract  to 
convey  land,  tiie  statute  does  not  begin  to  run  against  an  action  to  recover  the  same  un- 
til the  date  of  demand  or  refusal  to  convey.  Tucker  v .  Gro ver,  19  N.  W.  Rep.  62 ;  Clark 
V.  Davidson,  53  Wis.  317 ;  S.  C.  10  N.  W.  Rep.  384.  See  Thomas  v.  Sowards,  25  Wis.  631 ; 
N.  W.  U.  P.  Co.  V.  Shaw,  37  Wis.  655. 

(33)  Wrongful  Act.  Where  a  wrongful  act  has  been  committed,  in  the  absence  of  fraud 
the  statute  begins  to  run  as  sotin  as  the  wrong  is  committed,  although  the  plaintiff  may 
be  ignorant  that  a  cause  of  action  has  accrued.  Dee  v.  Hyland,  3  Pac.  Rep.  388;  Jortlan 
V.  Jordan,  4  Greenl.  175 ;  Thoma.s  v.  White,  3  Litt.  177 ;  for  the  statute  does  not  protect 
plaintiffs  who  are  ignorant  of  the  facts  necessary  to  enable  them  to  bring  suits,  unless 
that  ignorance  is  occasioned  by  some  improper  conduct  on  the  part  of  the  defendant 
Fro  ley  v.  Jones,  52  Mo.  64 ;  Wells  v.  Halpin,  69  Mo.  92.  Failure  to  credit  a  payment  on 
a  judgment  is  not  a  fraud,  and  the  statute  of  limitations  begins  to  run  from  the  date  of 
the  payment.  Shreves  v.  Leonard,  8  N.  W.  Rep.  749.  See  Gebhard  v.  Sattler,  40  Iowa, 
163 ;  Brown  v.  Brown,  44  Iowa,  349 ;  Phoenix  Ins.  0>.  v.  Dankwardt,  47  Iowa,  432 ;  Hig- 
gins  V.  Mendenhall,  51  Iowa,  135. 

2.  Computation  of  Time.  In  the  absence  of  any  statutory  proTiaioii  soTeming  the 
oomputation  of  time,  where  an  act  is  required  to  be  done  a  oertain  number  of  days  or 
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^eeks  before  a  certain  other  day,  upon  which  another  act  is  to  be  done,  the  day  upon 
^hich  the  first  act  is  to  be  done,  must  be  excluded  f^otn  the  computation,  and  the  whole 
number  of  the  days  or  weeks  must  intervene  before  the  day  fixed  for  the  second  act. 
Ward  V.  Walters,  22  N.  W.  Rep.  844 ;  Pitt  v.  Shew,  4  Bam.  &  Aid.  208 ;  Mitchell  v.Pos- 
ter,  4  Perry  &  D.  150 ;  Queen  v.  Justices  of  Shropshire,  8  Adol.  &  El  173 ;  Zouch  v.  Enip- 
-sey,  4  Bam.  &  Aid.  622;  Hardy  v.  Ryle,  9  Bam.  &  C.  603;  Judd  v.  Fulton,  4  How.  Pr. 
298 ;  Small  v.  Edrick,  6  Wend.  137 ;  Rankin  v.  Woodworth,  6  Pen.  &  W.  48 ;  Wood.  Lim. 
107,  g  .'>($.  It  is  said  in  the  case  of  Oaiiahl  v.  Sober,  5  Pac.  Rep.  80,  that  the  time  of  a 
minor's  minority  is  calculated  from  the  first  minute  of  tiie  day  on  which  he  is  bom  to 
•the  first  minute  of  the  day  corresponding  which  completes  the  period  of  minority; 
and,  in  calculating  the  time  within  which  ne  may  thereafter  brin^  an  action,  as  he  at- 
-tains  majority  on  the  first  minute  of  a  day,  the  whole  of  that  day  is  to  be  calculated  as 
«the  first  day  of  the  time  within  which  he  may  bring  the  action. 

8.  What  Pbevbnts  the  Rowniwq.  The  statute  of  limitations  does  not  cease  to  run 
-merely  because  the  creditor  is  involved  in  litigation  with  third  parties,  upon  the  issue 
of  which  the  individual  right  to  the  debt  is  dependent.  Gaines  v.  Hammond's  Adm'r, 
^  Fed.  Rep.  449.  A  cause  of  action  for  conversion  which  would  be  otherwise  barred  by 
•the  statute  is  not  kept  alive  by  every  intermeddling  with  the  property  which  treated 
Tyy  itself  might  give  a  cause  of  action.    Kinsely  v.  Stein,  18  K.  W.  Rep.  115. 

(1)  Acknowledgment  or  New  Pramite.  Acknowledgment  or  promise  to  pay  debt,  made 
^fter  the  debt  is  barred,  will  revive  it,  Rolfe  v.  Pillond,  19  N.  W.  Rep.  970;  but  will 

not  revive  except  by  an  express  promise,  or  by  such  an  acknowledgment  of  the  in- 
debtedness as  reasonably  leads  to  the  inference  that  the  debtor  intended  to  renew  his 
promise  or  to  waive  the  benefit  of  the  statute.  Denny  v.  Marrett,  13  N.  W.  Rep.  148 ; 
Whitney  v.  Reese,  11  Minn.  138.  (Gil.  87;)  Brisbin  v.  Farmer,  16  Minn.  215,  iGil.  187.^ 
An  acknowledgment  of  indebtedness  will  not  be  presumed  where  the  accompanying 
^circumstances  are  such  as  to  leave  it  in  doubt  whether  the  party  intended  to  prolong 
the  time  of  legal  limitation.  City  of  Fort  Scott  v.  Hickman,  5  Sup.  Ct.  Rep.  5(i.  To 
take  a  debt  out  of  statute  the  acknowledgment  must  be  clear  and  unequivocal,  and  con- 
sistent with  a  promise  to  pay,  Landis  v.  Roth,  1  At).  Rep.  49;  Richardson  v.  Brecker, 
1.  Pac.  Rep.  433 ;  uncertainty  as  to  acknowledgment  or  identification  of  the  debt  is  fatal. 
Burr  V.  Burr,  26  Pa.  St.  284.  See  Miller  v.  Baschore,  83  Pa.  St.  356.  The  evidence  of 
^he  promise  to  pay  must  be  precise  and  definite.  Stewart  v.  McBarney,  1  Atl.  Rep.  639. 
A  promise  to  pay,  after  the  statute  of  limitations  has  run,  will  not  revive  a  tort ;  but 
a  promise  made  before  the  statute  has  run,  on  consideration  that  no  suit  should  be 
brought,  will  stop  the  running  of  the  statute.    Armstrong  v.  Levan,  1  Atl.  Rep.  204. 

(o)  Promise  in  Writing.  Where  an  unqualified  promise,  in  writing,  to  pay  is  required 
to  remove  the  bar  of  the  statute  of  limitations,  the  words  "  I  think  I  see  my  way  clear 
■to  pay  you  the  $200  and  interest  I  owe  you.  ♦  ♦  ♦  I  am  in  hopes  another  two  years 
"wifl  enable  me,  flrom  my  present  income,  to  clear  off  all  pressing  debts.  *  *  *  Rest 
assured  that  not  a  day  of  pecuniaiy  freedom  will  pass  over  my  head  without  your  hear- 
ing firom  me," — is  not  such  promise.  Pierce  v.  Seymour,  9  N.  W.  Rep.  71.  A  promise 
to  pay  '*  when  able,"  "as  soon  as  possible,"  *' when  I  can,"  or  "as  soon  as  he  could." 
have  been  held  to  be  conditional  in  Colorado :  Richardson  v.  Brecker,  1  Pac.  Rep.  433 ; 
Illinois:  Homer  ▼.  Starkey,  27  ill.  13;  Connecticut:  Norton  v.  Siiepard,  48  Conn.  142; 
Vermont:  Cummings  v.  Gassett,  19  Vt.  310;  New  Hampshire:  First  Cong.  Soc.  v.  Mil- 
ler, 15  N.  H.  522, 

Where  a  debtor  wrote,  "  I  am  sorry  that  you  have  had  to  pay  the  notes  of  Frank  Pil- 
lond  and  myself,  upon  which  you  were  surety  for  us.  I  cannot  at  this  time  pay  you 
-^he  money,  but  propose  to  pay  you  my  share,  which  1  am  told  is  about  $U3.  I  hope  to 
be  able  to  pav  you  soon,  but  will  let  you  know  what  I  can  do  in  a  few  days ; "  held  to 
take  the  debt  out  of  the  statute.  Rolfe  v.  Pillond,  19  N.  W.  Rep.  970.  Also,  "  if  1  ever 
get  able  I  will  pay  you  every  dollar  I  owe  to  you  and  all  the  rest.  You  can  tell  all  as 
rsoon  as  I  get  anything  to  pay  with  1  will  pay.  As  for  giving  a  note  it  is  of  no  use;  1 
will  pay  just  as  quick  without  it,"— held  that  this  acknowledged  an  V  existing  liability," 
-and  took  case  out  of  statute.    Devereaux  v.  Henry,  19  N.  W.  Rep.  697. 

(2)  Absence  from  (he  State  and  Non-Residence.  Absence  from  the  state  suspends  the  op- 
'^ration  of  the  statute  as  to  resident  or  non-resident  debtors.    Whitcomb  v.  Keator,  18  N. 

W.  Rep.  469 ;  Hedges  v.  Roach,  21  N.  W.  Rep.  404 ;  Satterth  waite  v.  Abercrombie,  24  Fed. 
Bep.  543 ;  Hennequin  v.  Barney,  Id.  580 ;  Fowler  v.  Hunt,  10  Johns.  465 ;  Milton  v.  Bab- 
rson,  6  Allen,  322 ;  Rockwood  v.  Whiting,  118  Mass.  337.  But  the  absence  of  a  mortgagor 
fix>m  the  state  does  not  suspend  the  running  of  the  statute  of  limitations,  as  to  the  luurt- 
^age  securing  a  debt.  Watt  v.  Wright,  5  Pac.  Hep.  91.  It  has  been  held  that  a  statute  pro- 
viding that  "the  time  during  which  a  defendant  is  a  non-resident  of  the  state  shall  not  be 
included  in  computing  the  period  of  limitation,"  has  no  reference  to  non-resident  cor- 
porations who  come  into  such  state  on  business,  and  can,  by  the  laws  of  the  state,  sue 
^and  be  sued  there.    McCabe  y.  Illinois  Cent.  R.  Co.,  13  Fed.  Rep.  827. 

(a)  nmporary  Ab90nc$,  Where  a  statute  provides  that  if,  when  a  cause  of  action  shall 
•Mernt  agiunft  any  penon,  he  shall  be  out  of  the  state,  the  action  may  be  commenced 
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within  the  term  limited  after  such  person  shall  return  to  or  remove  to  the  state;  ap- 
plies to  the  temporary  absence  of  a  resident  of  the  state,  although  during  such  atbsenoe  a 
summons  might  be  served  by  leaving  it  at  his  usual  place  of  abode.  Parker  v.  iCelly, 
21  N.  W.  Rep.  539.  See  Buggies  v.  Keeler,  3  Johns.  263;  Milton  ▼.  Babson,  6  iUleo, 
822 ;  Brown  v.  Bickneli,  1  Pin.  226.  And  it  has  been  held  that  where  a  person  leaves  a 
state  in  wliich  he  resides,  under  the  employment  of  the  general  government,  witli  the 
intention  of  returning  as  soon  as  his  employment  terminates,  but  retains  no  property 
or  business  interest  in  the  state,  he  is  a  non-resident  within  the  meaning  of  the  statute, 
although  his  wife  remains  in  the  state  for  a  portion  of  the  time;  and  the  statute  of 
limitations  will  not  run  in  his  favor  during  his  absence.  Hedges  v.  Jones,  19  X.  W. 
Rep.  675.  See  Penley  v.  Waterhouse,  1  Iowa,  498 ;  Savage  v.  Scott»  45  Iowa,  133 ;  Sack- 
ett  V.  Kendall,  2S  Vi.  276;  Sleeper  t.  Paige,  15  Gray,  349;  Ware  y.  Go  wen.  111  Mass. 
526. 

(6)  Removal  from  and  Ratum  to  SbOo,    Where  a  cause  of  action  has  accrued  prior  to  the 
removal  of  a  debtor  from  a  state  into  another  state,  and  he  remains  in  such  other  state 
a  sufficient  length  of  time  to  avail  himself  of  the  statute  of  limitations  in  such  state,  his 
return  to  the  first  state  will  not  revive  the  cause  of  action,  when  it  is  provided  by  stat- 
ute in  the  first  state  that "  where  a  cause  of  action  has  arisen  in  a  state  or  territory  out  of 
this  state,  or  in  a  foreign  country,  and  by  the  laws  thereof  an  action  cannot  be  main- 
tained by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained  in 
this  state."    Osgood  v.  Artt,  10  Fed.  Rep.  365.    The  reason  for  this  is,  that  as  soon  as  a 
residence  was  taken  up  in  the  second  state,  a  cause  of  action  accrued  in  that  state  against 
the  debtor,  and  as  soon  as  the  cause  of  action  accrued  the  statute  of  limitations  of  that 
state  began  to  run.    Bat,  in  the  absence  of  the  exceptional  legislation,  the  debtor  would 
be  required  to  reside  continuously  within  the  first  state  from  the  time  the  cause  of  ac- 
tion arose  until  the  statute  in  that  state  had  completely  run.    Ghenot  v.  Lefevre,  3  Gil- 
man.  637. 

(3)  Oommencemeni  of  Acthn,  The  statute  ceases  to  run  in  fkvor  of  a  defendant  who  is 
anon-resident  of  the  district  when  complainant  has  obtained  process  against  him,  or 
done  all  that  is  necessarv  to  obtain  process,  and  not  before.  Bisbee  v.  Evans,  17  Fed. 
Rep.  474.  And  it  is  said  that  where  an  action  has  been  commenced  on  a  claim,  how- 
ever defective,  it  stops  the  running  of  the  statute  of  limitations.  Smith  v.  McNeal,  3  Sup. 
Ct.  Rep.  319.  But,  where  the  law  furnishes  a  party  with  a  simple  method  of  proceeding 
against  an  ultimate  debtor,  he  cannot  prevent  the  running  of  a  statute  of  limitations 
against  him  by  attempting  to  collect  his  debts  by  a  circuitous  legal  proceeding.  Glenn 
v.  Dorsheimer,  23  Fed.  Rep.  695. 

Where  the  continuity  of  an  action  is  interrupted  by  an  interval  between  the  return- 
day  of  one  writ  of  summons  and  the  issue  of  an  alioi  writ,  the  institution  of  the  action 
will  not  stop  the  running  of  the  statute  during  the  intervening  time.  Johnson  v.  Mead. 
24  N.  W.  Rep.  665.  And  where  a  case  is  brought  in  state  court  and  removed  to  the  federal 
court,  T^here  it  is  dismissed  without  prejudice  because  plaintiff*  *  believes  he  cannot 
obtain  a  fair  trial  in  the  federal  court,"  another  action  in  the  state  court  will  be  barred 
it  the  original  action  would  have  been  barred.  Archer  v.  Chicago,  B.  <t  Q.  R.  Co.,  22 
N.  W.  Rep.  894. 

A  debtor  who  procures  and  keepB  in  force  an  injunction  against  the  collection  of  a 
debt  which  he  ouglit  to  pay,  until  it  is  barred  at  law  by  the  statute  of  limitations,  will 
not  be  allowed  to  avail  hiiuself  of  the  bar  in  a  court  of  equity.  Union  Mut.  Life  Ins. 
Co.  of  Maine  v.  Dice,  14  Fed.  Rep.  523.  It  has  been  held  that,  under  the  statute  of  Cali- 
fornia, where  the  supervisors  or  a  county  all  resigned  to  prevent  the  service  of  sum- 
mons in  a  suit  against  the  county,  it  did  not  prevent  the  statute  from  running.  Nash  v. 
Eldorado  Co.,  24  Fed.  Rep.  252. 

(a)  Defense  or  Counter- Vknm.  It  is  said  that  the  statute  does  not  run  against  a  claim 
set  up  as  a  defense,  and  on  which  defendant  is  entitled  to  rely,  while  such  suit  is  pend- 
ing.   Becker  v.  Wing,  21  N.  W.  Rep.  47. 

(4)  Estates  of  Decedents.  Death  of  debtor  suspends  the  running  of  the  statute  until  an 
administrator  is  appointed.  Nelson,  Adm'r,  v.  Herkel,  Adm'r,  2  Pac.  Rep.  110;  Toby 
V.  Allen,  3  Kan.  399;  Hanson  v.  Towle,  19  Kan.  273.  See  Whitney  v.  State,  52  Miss. 
732 ;  Briggs  v.  Thomas'  Estate,  32  Vt.  176 ;  Etter  v.  Finn,  12  Ark.  632.  A  request  by  the 
executor  of  the  estate  of  a  deceased  person  for  delay,  to  save  the  bar  of  the  statute  of 
limitations  in  favor  of  such  estate^  must  be  for  a  definite  time  agreed  on  by  the  parties, 
or  fixed  by  reference  to  some  designated  event  which  may  occur,  and  thereby  render 
the  period  certain.  Simply  requesting  "that  you  do  not  enforce  your  claims,"  and 
promising  that  he  "  will  not  avail  himself  of  the  statute  applicable  to  executors,"  etc., 
is  insufticient.    Pulliam  v.  Pulliam,  10  Fed.  Rep.  53. 

The  statute  of  limitations  does  not  run  against  a  claim  against  the  estate  of  a  decedent 
from  the  time  when  presented  for  allowance  until  rejected.  Nally  v.  McDonald,  6  Pac. 
Rep.  390.  The  statute  does  not  run  against  a  claim  presented  and  allowed.  German 
Savings  &  Loan  Soc.  v.  Hutchlns,  8  Pac.  Rep.  627.    Filing  a  daim  against  the  estate  of 
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a  decedent  is  not  "proving,"  within  the  meaning  of  the  statute  of  limitations.    Will- 
cox  V.  Jackson,  1  N.  W.  Kep.  536. 

A  joint  judi^ment  against  the  deceased  and  others,  obtained  during  his  life-time,  may, 
upon  his  death,  be  prosecuted  against  his  representative  alone  in  Michigan.  U.  8.  v. 
Spiel,  8  Fed.  Rep.  143. 

(a)  AjjpoirUmejit  of  Adrniniitrator,  No  disability  arising  after  a  statute  of  limitations 
has  begun  to  run  will  suspend  its  operation,  McDonald  v.  Hovey,  4  Sup.  Ct.  Rep.  142 ; 
and  the  bar  of  the  statute  of  limitations  is  not  removed  by  the  issuance  of  letters  of  ad- 
ministration on  the  estate  of  the  deceased  debtor.  Gaines  v.  Hammond's  Adm'r,  6  Fed. 
Kep.  449.  And  this  rule  is  not  modified  by  the  fact  that  it  was  not  known  that  the  de- 
ceaent  had  anv  estate  calling  for  administration  until  after  the  expiration  of  th^  statu- 
tory period  of  limitation.    Id. 

(b)  Devolution,  Where  the  statute  commences  to  ran  in  life-time  of  ancestor,  its  op- 
eration is  not  arrested  by  his  death  and  minority  of  his  heirs,  Damall  v.  Adams,  13  B. 
Mon.  273;  Haynes  v.  Jones,  2  Head,  (Tenn.)  372;  Ang.  Lim.  2  196;  and  consequently 
the  statute  of  limitations  in  ejectment  is  not  arreetecT  by  the  devolution  of  the  estate. 
De  Mill  V.  M6fl)kt,  13  N.  W.  Rep.  387.  See  Hill  v.  Smkh,  1  Wiki^  134;  Cotterell  v. 
Dutton,  4  Taunt.  826;  Rhodes  ▼.  Smethnrst,  4  Mees.  &  W.  42:  8.  C.  6  Mees.  <&  W.  351 ; 
Eager  y.  Com.,  4  Mass.  182;  Peck  v.  Randall,  1  Johns.  165;  Demarest  v.  Wynkoop,  3 
Johns.  Ch.  129;  Jackson  y.  Wheat,  18  Johns.  40;  Dillardy.  Philson,  5Strob.213;  Byrd 
V.  Byrd,  28  Miss.  144;  Seawell  v.  Bunch,  6  Jones,  Law,  197;  Tracy  v.  Atherton,  36 
Vt.  503 ;  Reimer  y.  Stuber,  20  Pa.  8t.  458 ;  Stephens  y.  McCormick,  5  Bush,  181 ;  Rufif 
V.  Bull,  7  Har.  &  J.  14;  Pinckney  v.  Burrage,  31  N.  J.  Law,  21;  Lewis  v.  Barksdale, 
2  Brock.  436;  Walden  v.  Gratz,  1  Wheat.  292;  Mercer  v.  Selden,  1  How.  37;  Hogan  y. 
Kurti,  94  U.  8. 773 ;  Becker  v.  Van  Valkenburgh,  29  Barb.  324;  Allis  v.  Moore,  2  Allen, 
806;  Currier  y.  Gale,  8  Allen,  328;  Keil  y.  Healey,  84  111.  104 ;  Goszens  y.  Faman,  30 
Ohio  St.  491. 

(5)  Extension  of  Time,  An  agreement  to  extend  or  postpone  the  time  of  payment  of  a 
claim,  made  without  consideration,  is  void,  and  will  not  prevent  the  running  of  the 
statute  of  limitations.  Green  v.  Coos  Bay  Wagon  Road  Co.,  23  Fed.  Rep.  67.  In  Ger- 
man Savings  &  Loan  Soc.  v.  Hutchinson,  Ex'x,  (Gal.)  8  Pac.  Rep.  627,  an  agreement 
made  after  the  maturity  of  a  note  and  mortgage,  and  executed  by  the  mortgagor  to  the 
mortgagee,  after  reciting  the  loan  and  execution  of  the  note  and  mortgage,  and  that  the 
mortgagor  was  desirous  of  extending  the  loan,  provides  "that  the  time  for  the  payment 
of  the  said  promissory  note  shall  be  extended  to,  and  the  said  note  shall  not  ifiature  or 
be  payable  until,  the  thirtieth  day  of  December,  1874,  provided  that  this  agreement  shall 
not  aifect  or  impair  any  other  covenant  or  condition  in  the  ?aid  promissory  note  or 
mortgage,  but  that  they  shall  remain  in  as  full  force  and  effect  as  if  this  agreement  had 
not  been  made,"  hM  to  be  an  agreement  for  the  renewal  of  the  note  and  mortgage. 

(6)  Fraud,  Fraud,  or  the  concealment  of  fraud,  prevents  the  running  of  the  statute 
of  limitations  until  it  is  discovered.  McAlpine  v.  Hedges,  21  Fed.  Rep.  689.  Where  a 
deed  is  executed  for  the  purpose  of  defrauding  creditors,  purposely  kept  off  of  record, 
and  all  the  parties  considered  in  the  transaction  keeping  it  perfectly  silent,  this  is  such 
fraudulent  concealment  as  relief  may  be  granted  for  m  equity.  McAlpine  v.  Hedges,  21 
Fed.  Rep.  689.  See  Meader  v.  Norton,  11  Wall.  442;  Carr  v.  Hilton,  1  Curt.  C.  C.  238; 
Vane  v.  Vane,  L.  R.  8  Ch.  383;  Rolfe  v.  Gregory,  4  De  G.,  J.  <fc  8.  576;  Hovenden  v. 
Annesley,  2  Schoales  <&  L.  634 ;  Buckner  v.  Calcote,  28  Miss.  568.  A  contrary  doctrine 
prevails  m  Indiana.  Boyd  v.  Boyd,  27  Ind.  429 ;  Pilcher  v.  Flinn,  30  Ind.  202 ;  Mussel- 
man  V.  Kent,  33  Ind.  458 ;  Jackson  v.  Buchanan.  59  Ind.  390 ;  Wynne  v.  Comelison,  62 
Ind.  319 ;  Hmghes  T.  First  Nat.  Bank  of  Waynesburg,  (Pa.)  1  Atl.  Rep.  417.  It  was  said 
by  the  supreme  court  of  Pennsylvania,  in  the  recent  case  of  Stewart  v.  McBumey,  1 
Atl.  Rep.  639,  that  where  by  actual  fraud  the  debtor  keeps  his  creditor  in  ignorance  of 
the  cause  of  action,  the  statute  does  not  begin  to  run  until  the  creditor  had  knowledge, 
or  was  put  upon  inquiry  with  means  of  knowledge,  that  such  cause  of  action  had 
accrued.  Mere  silence  or  concealment,  however,  will  not  toll  the  running  of  the 
statute  when  the  relation  existing  between  the  parties  is  simply  that  of  debtor  and 
creditor.  •  — 

(7)  Morlaage,  A  mortgage  will  not  keep  alive  the  personal  obligation  to  pay  a  debt 
after  the  time  when  it  would  otherwise  be  outlawed.  Lashbrooks  v.  Hathewaj^  17  N. 
W.  Rep.  723;  Michigan  Ins.  Co.  v.  Brown.  11  Mich.  265;  Appeal  of  Goodrich,  18  Mich. 
110;  Powell  V.  Smith,  30  Mich.  452. 

(8)  Negligence  and  Laches,  N^lect  of  a  person  to  do  that  which  is  recjuired  of  him  to 
be  done  to  perfect  his  right  against  another  will  not  prevent  the  running  of  the  statute 
of  limitations  against  him.  Lower  v.  Miller,  23  N.  W.  Rep.  897  :  Prescott  v.  Gonser,  34 
Iowa,  175 ;  Baker  v.  Johnson  Co.,  33  Iowa,  151 ;  Hintrager  v.  Hennessy,  46  Iowa,  600 : 
Beecher  v.  Clay  Co.,  52  Iowa,  140;  S.  C.  2  N.  W.  Rep.  1037;  First  Nat.  Bank  of  Gar- 
retcsville  y.  Green,  17  N.  W.  Rep.  86. 
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(9)  Note,  etc.  It  has  been  held  that  the  giving  of  a  note  by  the  husband  for  necessa- 
ries, for  which  the  wife  is  eoually  liable,  arrests  the  running  of  the  statute  of  limita- 
tions until  the  maturity  of  tne  note,  both  as  to  the  husband  and  the  wife.  Davidson 
V.  Beggs,  16  N.  W.  Rep.  135;  Lawrence  v.  Siunamon,  24  Iowa,  80.  Also,  that  where  a 
judgment  is  taken  against  the  husband  alone  for  ueceasaries,  for  which  his  wife  was 
jointly  liable,  it  does  not  extend  limitation  against  the  wife  until  the  expiration  of  sucb 
judgment.    Polly  v.  Walker.  14  N.  W.  Rep.  137. 

(10)  Poart  Payment,  It  has  been  held  that  partial  payment  stops  running  of  statute, 
whether  made  before,  Engmann  v.  Estate  of  Immel,  18  N.  W.  Kep.  182;  see  Mainzin- 
eer  v.  Mohr,  41  Mich.  687;  8.  0.  3  N.  W.  Rep.  183;  Eaton  v.  Gillet,  17  Wis.  435; 
Williams  v.  Gridley,  9  Mete.  482;  Sibley  v.  Lumbert,  30  Me.  253;  Newlin  ▼.  Duncan, 
1  Har.  (Del.)  204;  7  Wait,  Act.  &  Def.  228,  301,  307;  Pars.  Cont.  353,  or  after  the  statute 
has  debarred  the  claim.  Winchell  v.  Hicks,  18  N.  Y.  558 ;  Pickett  v.  Leonard,  34  N.  Y. 
175 ;  Harper  v.  Pairley,  53  N.  Y.  442 ;  Carshore  v.  Huyck,  6  Barb.  583 :  Graham  v.  Selo- 
ver,  59  Barb.  313;  First  Nat.  Bank  of  Utica  v.  Ballou,  49  N.  Y.  155;  Ilsley  v.  Jewett,  2 
Mete.  168;  Ayer  v.  Hawkins,  19  Vt.  28;  Wheelock  v.  Doolittle,  18  Vt.  440;  Emmons 
V.  Overton,  18  B.  Mon.  643;  Walton  v.  Robinson,  5  Ired.  Law,  343;  Schmucker  v.  Si- 
hert,  18  Kan.  104 ;  Shannon  v.  Austin,  67  Mo.  485 ;  Carroll  v.  Forsyth,  69  III.  127.  But 
a  credit  entered  upon  a  note  by  the  holder  thereof  does  not  revive  a  barred  note,  under 
the  construction  of  the  statute  of  limitations  in  Georgia,  unless  he  be  authorized  by  the 
defendant  in  writing  to  enter  such  credit.    Stone  v.  Parmalee,  18  Fed.  Rep.  280. 

(a)  Voluntary  Fdymeni,  It  has  been  held  that  voluntary  i>art  payment  is  an  acknowl- 
edgment of  the  indebtedneBS,  and  an  agreement  to  pay  the  residue  is  ^plied,  Thomas 
V.  Brewer,  7  N.  W.  Rep.  571 ;  Harper  v.  Fairly,  53  N.  Y.  442 ;  Rolfe  v.  Pillond,  19  X. 
W.  Rep.  970 ;  Miner  v.  Ixjrman,  22  N.  W.  Rep.  265 ;  yet  mere  part  payment  of  a  debt, 
without  words  or  acts  to  indicate  its  character,  is  not  evidence  from  which  a  new  prom- 
ise to  take  the  debt  out  of  the  operations  of  the  statute  of  limitations  may  be  inferred. 
Chadwick  v.  Cornish,  1  N.  W.  Rep.  65;  Brisbin  v.  Parmer,  16  Minn.  215,  (Gil.  187.)  A 
payment  of  iaterest  on  a  barred  note  by  maker  and  indorsement  thereon  by  holder  will 
take  it  out  of  the  statute  of  limitations.  Yesler  v.  Koslowski,  (Wash.  T.)  8  Pac.  Rep. 
493. 

(6)  Enforced  Puymeni.  Enforced  part  payment  will  not  affect  the  running  of  the  stat- 
ute, Thomas  v.  Brewer,  7  N.  W.  Rep.  571;  yet  a  part  payment  made  by  sale  of  a  col- 
lateral by  holder,  and  indorsed  on  note,  will  remove  bar.  Sornberger  v.  Lee,  15  N.  W. 
Rep.  345 ;  Wheeler  v.  Newbould,  16  N.  Y.  392 ;  Joliet  Iron  Co.  v.  Sciota  F.  B.  Co.,  82  111. 
548 ;  Whipple  v.  Blackington,  97  Mass.  476 ;  Haven  v.  Hatha wav,  20  Me.  345.  It  is  said 
that  where  the  statute  provides  that  a  part  payment  shall  take  tlie  debt  out  of  the  .stat- 
ute, the  i)ayment  of  a  dividend  by  an  assignee  of  such  debtor  will  not  have  that  effect 
Clark  V.  Chambers,  22  N.  W.  Rep.  229 ;  Marienthal  v.  Mosler,  16  Ohio  St.  .'Sae ;  Stoddard 
V.  Doane,  7  Gray,  387 ;  Pickett  v.  King,  34  Barb.  193 ;  Roosevelt  v.  Mark,  6  Johns.  Ch.  266. 
But  the  supreme  court  of  Kansas  hold,  by  a  divided  court,  that  such  payment  bv  as- 
signee does  take  cause  out  of  statute.  Letson  v.  Ken  von,  1  Pac.  Rep.  562;  citing  Jack- 
•on  V.  Fairbank,  2  H.  Bl.  340 ;  Barger  v.  Durvin,  22  Barb.  68. 

(c)  By  BotrtneTf  Cb-Suretyf  etc.  At  common  law  a  payment  made  b^  one  of  the  debtors 
kept  the  demand  alive  as  to  both,  and  was  equivalent  to  a  new  promise  by  both.  Main- 
zinger  v.  Mohr,  3  N.  W.  Rep.  183 ;  Wyatt  v.  Hodson,  8  Bing.  309.  But  the  rule  is  dif- 
ferent in  most  if  not  all  the  states.  Marienthal  v.  Mosler,  16  Ohio  St.  566 ;  Quinby  v. 
Putnam,  28  Me.  419.  In  absence  of  a  statute  to  the  contrary,  part  payment  by  one  joint 
debtor  will  remove  the  bar  as  to  all.  National  Bank  of  Delavan  v.  Cotton,  9  N.  W.  Rep. 
926.  See  Winchell  v.  Hicks,  18  N.Y.  558  ;  Huntington  v.  Ballou,  2  Lans.  121.  Money 
paid  by  one  of  two  or  more  joint  debtors  on  contract,  at  request  of  others,  stops  running 
of  statute  as  to  all.  National  Bank  of  Delavan  v.  Cotton,  9  N.  W.  Rep.  926 ;  Pitts  v. 
Hunt,  6  Lans.  146 ;  Whipple  v.  Stevens,  2  Fost.  (N.  H.)  219.  Payment  by  one  of  two 
joint  obligors  in  presence  of  the  other  will  take  out  of  statute.  Mainzinger  v.  Mohr, 
3  N,  W.  Rep.  183.  Bat  it  has  been  held  that  proof  of  partial  payment  bv  one  partner, 
aft^r  the  dissolution  of  the  partnership,  cannot  be  introduced  to  stop  the  running  of 
the  statute  of  limitations.  Cronkhite  v.  Herrin,  15  Fed.  Rep.  888.  And  it  has  been 
held  that  a  part  payment  or  new  promise  oy  one  co-surety  will  not  operate  to  keep 
alive  the  obligation  as  to  a  co-surety  who  was  not  privy  to  it,  or  in  no  way  participated 
in  it.    Probate  Judge  v.  Stevenson,  21  N.  W.  Rep.  348. 

(11)  War.  The  existence  of  war  suspends  the  statute  of  limitations  as  between  citi- 
zens of  the  adverse  belligerent  powers,  but  not  as  between  citizens  of  the  same  power. 
Cross  V.  Sabin,  13  Fed.  Rep.  308.  And  it  is  said  if  the  means  provided  by  law  ror  the 
issuance  and  service  of  process  exist,  whereby  injured  parties  can  commence  suit,  the 
court  is  not  **  closed,"  although  the  stated  sessions  are  not  regularly  held  at  the  times 
appointed  by  law,  and  the  probabilities  are  that  a  suit  then  brought  would  not  be  tried 
until  after  the  cessation  of  hostilities.  Cross  v.  Sabin,  13  Fed  Rep.  308.  And  it  has  been 
held  that  where  the  United  States  has  consented  to  be  sued  in  the  court  of  claims  on  a 
certain  class  of  claims,  and  a  citizen  is  prevented  from  bringing  a  suit  on  such  a  claim 
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within  the  time  specified,  by  reason  of  his  connection  with  the  Rebellion,  he  will  be 
barred.    Kendall  v.  U,  8.,  2  Sup.  Ct.  Rep.  277. 

4.  Suit— When  Commenced.  Where  the  statute  provides  that  a  suit  is  commenced  by 
'*  delivering  of  the  original  notice"  to  the  proper  officer,  with  intent  that  it  be  served  im- 
nie<liately,  the  delivery  to  such  officer  of  a  ''notice"  in  which  the anpearanoe day  is  left 
blank,  and  to  be  filled  by  such  officer  on  service  of  the  writ,  is  not  such  a  com- 
mencement of  an  action  as  will  bar  the  running  of  the  statute  of  limitations.  Phinney 
V.  Donahue,  25  N.  W.  Rep.  126.'  Where  a  creditor  filed  a  petition,  and  on  the  same  da^ 
a  notice  wa3  put  in  the  hands  of  the  sheriff,  who  neglected  to  serve  it,. and  delivered  it 
to  plaintiff's  attorney,  who  lost  it,  it  was  held  that  no  action  was  commenced.  Wolf- 
enden  v.  Barry,  22  N.  W.  Rep.  915.  A  suit  in  law  is  not  commenced,  so  as  to  avoid  the 
statute  of  limitations,  until  the  writ  is  completed,  with  the  intention  of  making  imme- 
diate service.  Clark  v.  Slayton,  1  Atl.  Rep.  113;  Robinson  v.  Burleigh,  6  N.  H.  225; 
Graves  v.  Ticknor,  6  N.  H.  537 ;  Hardy  v.  Corlis,  21  N.  H.  366;  Mason  v.  Cheney,  47  N. 
H.  24 ;  Brewster  v.  Brewster,  52  N.  H.  60.  A  suit  in  eauity  is  not  commenced,  so  as  to 
avoid  the  statute  of  limitations,  until  the  bill  is  filed  in  the  olerk'i  office.  Clark  v. 
Slay  ton,  1  Atl.  Rep.  113 ;  Leach  v.  Noyes,  45  N.  H.  864. 

5.  Plbadino  and  PBAcncs.  A  plea  of  the  statute  of  limitations  was  formerly  regarded 
by  the  courts  as  dishonorable,  ana  not  to  be  favored.  Hurley  v.  Cox,  2  N.  W.  Rep.  705 ; 
Perkins  v.  Burbank,  2  Mass.  81 ;  Wlllet  v.  Atterton,  1  Wm.  Bl.  35.  And  to  be  made 
available  to-day  it  must  be  specially  pleaded,  in  absence  of  statute  to  the  contrary. 
Zeilin  v.  Rogers,  21  Fed.  Rep.  103 ;  Brush  v.  Peterson,  6  N.  W.  Rep.  287 ;  Leavitt  v.  Ox- 
ford <fc  Geneva  Silver  Min.  Co.  of  Utah,  1  Pac.  Rep.  356;  Grant  v.  Burr,  54  Cal.  298; 
Tarbox  v.  Supervisors,  33  Wis.  445 ;  Mead  v.  Nelson,  52  Wis.  402;  S.  0. 8  N.  W.  Rep.  895 ; 
Lockhartv.lTessenich,  17N.W.Rep.302;  Plumerv.Clarke,  18N.  W.  Rep.  467;  Morgan 
V.  Bishop,  56  Wis.  284;  S.  C.  14  N.  W.  Rep.  369;  Ward  v.  Walters,  22  N.  W.  Rep.  844; 
Clarke  v.  Lincoln  Co.,  54  Wis.  578;  S.  C.  12  N.  W.  Rep.  20;  Wisconsin  Cent.  R.  Co.  v. 
Lincoln  Co.,  57  Wis.  137 ;  8.  C.  16  N.  W.  Rep.  121 ;  Crowe  T.  Colbeth,  24  N.  W.  Rep 
478.  But  it  was  recently  held  by  the  United  States  circuit  court  for  the  district  of  Cali- 
fornia that  a  formal  plea  of  the  statute,  or  of  the  special  facts,  is  not  necessary  in  equity 
to  raise  the  defense  of  laches,  neglect,  or  acquiescence.  Laxin  v.  Sierra  Buttes  Gold 
Min.  Co.,  26  Fed.  Rep.  337. 

The  statute  of  limitations,  as  a  defense  to  an  action,  must  be  pleaded,  or  it  will  be  con- 
sidered waived  by  the  defendant.  Phinney  v.  Donahue,  (lo  wa, )  25  N.  W.  Rep.  126 ;  Atch- 
ison &  N.  R.  Co.  V,  Miller,  21  N.  W.  Rep.  451 ;  Taylor  v.  Courtnay,  16  Neb.  196;  S.  C. 
16  N.  W.  Rep.  84'2.  The  rule  that  the  statute  of  limitations  must  be  pleaded  is  limited 
to  cases  in  which  an  opportunity  to  plead  it  has  been  given.  Dreutzer  v.  Baker,  18  N. 
W.  Rep.  776;  Heath  v.  Heath,  31  Wis.  223.  See  Morgan  v.  Bishop,  66  Wis.  284;  S.  C. 
14  N.  W.  Rep.  369;  Gans  v.  Insurance  Co.,  43  Wis.  108,  116;  Waddle  v.  Morrill,  26  Wis. 
611 ;  Harris  v.  Moberly,  5  Bush,  566 ;  Mann  v.  Palmer,  41*  N.  Y.  177, 188.  However,  in 
some  states,  it  is  unnecessarv  to  plead  the  statute  of  limitations  when  it  appears  on  the 
face  of  the  petition  or  bill  that  the  cause  of  action  was  barred  at  the  time  the  suit  was 
instituted.  Baxter  v.  Moses,  (Me.)  1  Atl.  Rep.  350;  Hurley  v.  Cox,  2  N.  W.  Rep.  705; 
Sturges  V.  Burton,  8  Ohio  St.  215;  Bissell  v.  Jaudon,  16  Ohio  St.  498,  504;  Delaware  Co. 
v.  Andrews.  18  Ohio  St.  49;  Peters  v.  Dunnells,  5  Neb.  460 ;  Hurley  v.  Estes,  6  Neb.  386. 
The  plea  or  the  statute  of  limitations  is  a  plea  to  the  remedy,  and  to  be  governed  by 
the  lex  fori.  Star  Wagon  Co.  v.  Matthiessen,  14  N.  W.  Rep.  107 ;  Townsend  v.  Jemi- 
son,  9  How.  420;  McElmoyle  v.  Cohen,  13  Pet.  327.  In  absence  of  statutory  provision 
to  the  contrary,  where  parties  to  a  suit  fail  at  the  proper  time  to  interpose  the  defense 
of  bir  by  the  statute  of  limitations,  it  cannot  be  afterwards  made  available,  Welsh  v. 
McGrath,  10  N.  W.  Rep.  810 ;  Ketzer  v.  Wood,  3  Sup.  Ct.  Rep.  164 ;  and  it  is  not  error, 
or  an  abuse  of  discretion,  in  trial  court  to  refuse  to  allow  amendments  setting  up  stat- 
ute of  limitations  where  suit  is  between  original  parties.  Morgan  v.  Bishop,  21  N.  W. 
Rep.  203;  Plumer  v.  Clarke,  18  N.  W.  Rep.  467;  Fogarty  v.  Horrigan,  28  Wis.  142; 
EUlred  v.  Oconto  Co.,  30  Wis.  206;  Meade  v.  Lawe,  32  Wis.  266;  Dehnel  v.  Komrow, 
37  Wia.  336. 

As  a  rule  the  objection  that  the  action  was  not  commenced  within  the  time  limited  can 
only  be  taken  by  answer,  Hurley  v.  Cox,  2  N.  W.  Rep.  705 ;  and  cannot  be  raised  by  de- 
murrer. State  V.  Mclntire,  12  N.  W.  Rep.  593 ;  State  v.  Hussey,  7  Iowa,  409 ;  State  v. 
Groome,  10  Iowa,  308.  But  it  has  been  held  that  where  the  statute  of  limitations  is  relied 
upon  as  a  defense  in  an  action  of  eiectraent, '  *  the  objection  that  the  action  was  not  brought 
within  the  time  limited  can  only  be  taken  by  answer,"  except  where  the  facts  by  which 
the  statute  operates  as  a  bar  are  sufficiently  stated  in  the  complaint,  when  the  objec- 
tion may  be  taken  by  demurrer,  which  will  be  considered  as  an  answer.  Paine  v.  Com- 
stock,  14  N.  W.  Rep.  910 ;  Howell  v.  Howell,  15  Wis.  55. 

Wh^re  no  facts  are  alleged  upon  which  to  base  the  defense  of  the  statute  of  limitations, 
such  defense  is  not  available  to  the  defendant,  Plumer  v.  Clarke,  18  N.  W.  Rep.  467 ; 
Smith  v.  Dregert,  18  N.  W.  Rep.  732;  Morgan  v.  Bishop,  56  Wis.  284;  S.  C.  14  N.  W. 
Rep.  369 ;  Paine  v.  Comstock,  67  Wis  159 ;  S.  C.  14  N.  W.  Rep.  910 ;  but  where  the  stat- 
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ote  is  informally  pleaded,  evidence  is  not  thereby  excluded.'  Haseltine  v  Simpson,  17 
N.  W.  Rep.  332.  The  statute  is  sufficiently  pleaded  by  reference  in  the  answer  to  the 
section  of  the  Code.  Packard  v.  Johnson,  4  Fac.  Rep.  632.  Where  an  action  is  founded 
on  fraud,  the  petition  should  set  forth  when  the  fraud  was  discovered.  Doyle  v.  Duyle, 
7  Pac.  Rep.  615;  Young  v.  Whittenhall,  16  Kan.  579. 

Thepleaof  the  statute  of  limitations  cannot  avail  third  persons  as  against  the  parties, 
Brigham  v.  Fawcett,  4  NT.  W.  Rep.  272;  and  can  only  be  pleaded  in  bar  of  a  tax  title  by 
one  who  is,  or  claims  through,  the  true  owner,  Lockndge  v.  Daggett,  2  N.  W.  Rep. 
1023;  vet  an  agent  may  plead  the  statute  of  limitations  for  his  principal.  King  v.  Na- 
tional Min.  <fe  £xp.  Co.,  1  Pac.  Rep.  727.  And  it  has  been  held  that  where  statute  of  lim- 
itations bars  a  cause  of  action  against  the  agent  of  an  undisclosed  principal,  no  stiit 
can  be  maintained  against  the  principal  when  he  is  discovered.  Ware  v.  Galveston 
City  Co.,  4  Sup.  a.  Rep.  337. 

When  the  .statute  of  limitations  is  set  up  as  a  defense,  a  finding  that  ''all  the  allega- 
tions of  plaintiffs  complaint  are  true"  is  not  a  finding  on  the  issue  of  the  statute  of 
limitations.  Lewis  v.  Adams,  7  Pac.  Rep.  779.  Where  plaintiff  fails  to  file  a  replica- 
tion within  the  time  allowed,  where  the  answer  includes  a  plea  of  the  statute  of  liiuica- 
tions,  containing  a  negative  pregnant,  a  motion  by  defendant  for  judgment  against 
plain tifif  should  not  be  sustained.    Gannon  v.  Dyke,  6  Pac.  Rep.  845. 

A  party  asserting  the  statute  of  limitations  must  set  forth  facts  showing  that  the  stat- 
ute has  run.  Tredway  v.  McDonal,  2  N.  W.  Rep.  567.  But  in  pleading  a  new  prom- 
ise, which  is  relied  on  to  tako  the  debt  out  of  the  operation  of  thestatute  of  limitations,  it 
need  not  be  set  out  that  such  promise  or  agreement,  from  which  a  new  promise  will  be 
inferred,  was  in  writing,  as  that  will  be  presumed  until  contrary  is  shown.  Green  v.  Coos 
Bay  Wagon  Road  Co.,  23  Fed.  Rep.  67.  In  an  action  for  conversion,  where  the  defendant 
sets  up  the  statute  of  limitations,  it  is  incumbent  upon  him  to  prove  the  time  of  tlie  con- 
version, and  that  the  statute  has  run  against  the  same,  Wright  v.  Ward,  4  Pac.  Rep. 
534 ;  and  in  a  complaint,  an  averment  which  anticipates  a  defense  b^  proposing  to  show 
that  no  bar  to  the  action  has  arisen  according  to  the  statute  of  limitations,  is  bad.  Brooks 
V.  Bates,  4  Pac.  Rep.  1069. 

A  bankruptcy  statute  is  in  effect  a  statute  of  limitations,  and,  like  any  other  statute 
of  limitations,  must  be  pleaded.— taken  advantage  of  either  by  demurrer  or  answer. 
Bartles  v.  Gibson,  17  Fed  Rep.  293. 

It  has  been  held  a  foreign  corporation  cannot  avail  itoelf  of  the  statute  of  limitatioDs 
in  New  York.    Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.,  14  Fed.  Rep.  261. 

A  plea  of  the  statute  of  limitations  maybe  interposed  as  well  in  ecjuity  as  at  law,  with- 
out clianging  the  character  of  the  action,  so  as  to  entitle  the  defendant  to  a  jury  trial. 
Hancock  v.  Plummer,  6  Pac.  Rep.  514.  See  Dominguez  v.  Dominguez,  7  Cal.  426 ;  Brandt 
V.  Wheaton,  52  Cal.  430. 

6.  CouNTBB-Ci^AiM.  The  statute  of  limitations  runs  against  a  counter-claim  not  a  mere 
defense,  Folsom  v.  Winch,  10  N.  W.  Hep.  629.  But  a  counter-claim,  barred  by  the 
statute  of  limitations,  may  be  pleaded  if  it  was  the  property  of  the  party  when  it  became 
barred,  and  was  not  barred  when  the  claim  sued  on  originated.  Folsom  v.  Winch,  19 
N.  W.  Rep.  306.  • 

7.  Ik  Equity.  In  the  consideration  of  purely  equitable  rights  and  titles,  oouris  of 
equitv  act  in  analogy  to  statutes  of  limitation,  but  are  not  bound  by  them.  Hickox 
v.  Elliott,  22  Fed.  Rep.  13 ;  Hall  v.  Russell,  3  Sawv.  515 ;  German-American  Seminarv 
V.  Kiefer,  4  N.  W.  Rep.  636;  District  Tp.  of  Spencer,  Clay  Co.,  v.  District  Tp.  of  River- 
ton,  17  N.  W.  Rep.  105 ;  Relf  v.  Eberly,  23  Iowa,  467.  But  courts  of  equitv  will  not  fol- 
low the  statute  of  limitations  when  manifest  wrong  and  injustice  would  result,  Fogg 
V.  St.  Louis,  H.  A  K.  R.  Co.,  17  Fed.  Rep.  871 ;  are  only  bound  to  applv  the  statute 
where  their  jurisdiction  is  concurrent  with  that  of  a  court  of  law.  Ettmg  v.  Marx's 
Ex'r,  4  Fed.  Rep.  673.  And  when  they  do  apply  them  the  lex  fori  governs  the  question 
of  limitations.    Walsh  v.  Mayer,  4  Sup.  Ct.  Rep.  260. 

In  equity,  as  well  as  at  law,  a  statute  of  limitations  is  a  bar  when  the  conflicting  titles 
are  adverse  in  their  origin,  and  one  was  equitable  and  the  other  legal,  Fussell  v. 
Hughes,  8  Fed.  Rep.  386 ;  Fussell  v.  Gregg,  Id.  384 ;  that  where  a  trustee  and  his  ce»tui 
que  tnuit  are  parties  on  one  side,  and  other  parties  in  adverse  interest  on  the  other, 
courts  of  equity  are  bound  by  the  statute  of  limitations.    Livesay  v.  Helms,  14  Grat.  441. 

(1)  Laches,  etc.  A  court  or  equity,  however,  does  not  act  in  analogy  to  the  statute  of 
limitations  where  there  has  been  gross  laches  in  prosecuting  claims,  or  long  and  unrea- 
sonable acquiescence  in  the  assertion  of  adverse  rights,  Etting  v.  Marx's  Ex'r,  4  Fed. 


Rep.  673 ;  for  in  equity  rights  are  forfeited  by  laches,  Hough  v.  Coughlan,  41  111.  131 ; 
Mitchell  V.  Berry,  1  Mete.  (Ky.)  619 ;  Davison  v.  Jersey  Co.,  71  N.  Y.  3;S3 ;  State  ▼.  West, 
68  Mo.  229;  Atkinson  v.  Robinson.  9  Leigh,  393 ;  Robertson  v.  Read,  17  Grat.  544;  Har- 
rison ▼.  Gibson,  23  Grat.  212;  Hudson  v.  Hudson,  3  Rand.  117;  or  by  acquiescence, 
Kent  V.  Jackson,  14  Beav.  384 ;  Stiles  v.  Guv,  1  Hall  &  T.  523;  Ex  parte  Morgan,  Id. 
328;  2  Perry.  Trusts,  g  870;  and  it  is  well  settled  that  where  the  facts  allegeil  in  the  bill 
disclose  laches  on  the  part  of  the  complainant,  the  court  will  refuse  relief  on  its  own 
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snotion,  even  where  the  defense  of  laches  is  not  pleaded.  Credit  Co.  T.  Arkansas  Cent. 
H.  Co.,  15  Fed.  Rep.  46 ;  Sullivan  v.  Portland,  etc.,  R.  Co.,  94  IT.  8. 806 ;  Board  of  Corn'ra 
Xieaven worth  Co.  v.  Chicago,  R.  1.  &  P.  Ry.  Co.,  18  Fed.  Rep.  209;  Johnson  ▼.  Florida, 
T.  A  P.  R.  Co.,  Id.  821.  Qiuaref  whether  the  doctrine  of  laches  or  lapse  of  time  can 
<ever  be  invoked  in  a  suit  to  which  a  statate  of  Uuiitatious  applies.  Sheldon  t.  Keokuk 
^ortheni  Line  Packet  Co.,  8  Fed.  Rep.  768.  Lapse  of  time  is  one  of  the  defenses  pecul- 
iar to  a  court  of  equity.  Hancock  v.  Plummer,  6  Pac.  Rep.  614 ;  Doniinguez  v.  Do- 
niinguez,  7  Cat.  426 ;  Brandt  v.  Wheaton,  52  Cal.  430.  After  a  lapse  of  12  vears  from  a 
settlement,  a  demand  will  be  regarded  as  stale  in  equity.  Clute  v.  Fraaer,  12  N.  W. 
Rep.  327.    See  1  Story,  Eq.  i  692. 

(2)  Pleading  and  Practice,  Under  the  rules  of  pleading  and  practice  in  equity,  it  is 
necessary  that  the  cause  or  reason  which  prevented  the  statute  of  limitations  or  pre- 
scription from  running  in  the  particular  case  should  be  stated  in  the  bill,  in  order  to  be 
X>ermitted  to  offer  evidence  thereof.  Boyd  v.  Wyley,  18  Fed.  Rep.  355.  A  plea  of  the 
Btatute  of  limitations  to  a  bill  in  equity  is  a  pure  plea,  and  need  not  be  accompanied  by 
an  answer,  unless  the  defense  is  anticipated  bv  the  bill,  and  some  equitable  circum- 
stance is  alleged  therein  for  the  purpose  of  avoiding  the  statute.  West  Portland  Home- 
stead Ass'n  v.Lownsdale.  17  Fed.  Rep.  205. 

A  plea  of  the  statute  or  limitations  to  a  note  given  for  purchase  money  is  not  ^ood  in 
bar  of  a  decree  in  rem  for  a  sale  of  the  lands.  Hall  y.  Denckla,  28  Ark.  607;  Bimie  v. 
Main,  29  Ark.  691.  But  it  is  good  as  a  bar  to  the  recovery  of  a  personal  judgment  against 
the  maker  of  such  note.  Buckner  v.  Street,  16  Fed.  Rep.  865.  Where  a  note  and  mort- 
gage have  been  assigned  to  secure  another  note  transferred,  the  fact  that  the  statute  of 
limitations  has  run  as  to  the  original  ^ote  assigned,  and  the  note  the  mortgage  was 
eiven  to  secure,  will  not  prevent  a  foreclosure  of  the  mortgage.  Potter  v.  Strausky ,  4 
K.  W.  Rep.  96;  Wiswell  v.  Baxter,  20  Wis.  680 ;  Kennedy  v.  Knight,  21  Wis.  640;  Knox 
V.  Qalligan,  Id.  470 ;  Edgerton  v.  Schneider.  26  Wis.  385.  A  suit  in  equity  may  be  main- 
tained to  enforce  a  security  for  a  debt,  although  an  action  against  the  debtor  directly 
upon  the  indebtedness  is  barred  by  the  statute  of  limitations.  Hickox  v.  Elliott,  22 
Fed.  Rep.  16.  The  debt  still  exists  for  the  purpose  of  enforcing  any  lien  or  pledge  given 
to  secure  its  payment.  Quantock  v.  England,  5  Burr.  2628 :  Sparks  v.  Pico,  1  McAU.  497 ; 
Myer  v.  Beal,  5  Or.  180;  Goodwin  v.  Morris,  9  Or.  322 ;  2  Pars.  Cont.  379.  On  the  other 
hand,  it  has  been  held  that  a  mortgage  is  but  the  incident  of  the  debt,  Hurley  v.  Cox,  2 
N.  W.  Rep.  705 ;  Kyger  v.  Ryley,  2  Neb.  28 ;  Richards  v.  Kountze,  4  Neb.  208 ;  Webb  v. 
Hoselton,  Id.  317 ;  and  that  no  action  to  foreclose  can  be  maintained  after  the  statute 
has  run  against  the  debt  or  note.    Hurley  v.  Cox,  2  N.  W.  Rep.  705. 

(8)  Federal  Cburti,  Federal  courts  of  equity  usually  follow,  by  analogy,  the  state  stat- 
ute of  limitations ;  but  they  will  not  do  so  wnen  the  effect  of  such  a  statute  in  any  case 
is  to  limit  their  general  cnancery  jurisdiction,  Tice  v.  School-district  No.  18,  17  Fed. 
Rep.  283;  Bisbee  v.  Evans,  17  Fed.  Rep.  474;  and  they  give  the  statutes  of  limitations 
of  the  states  the  construation  and  effect  given  them  by  local  tribunals,  because  such 
construction  is  binding  upon  all  federal  courts,  Moores  v.  Citizens'  Nat.  Bank,  11  Fed. 
Rep.  624;  Taylor  v.  Holmes,  14  Fed.  Rep.  498;  and  will  consider  equitable  rights  as 
barred  by  the  same  limitations,  where  nothing  has  been  done  or  said  directly  or  indi- 
rectly to  recognize  such  equitable  claims  by  the  adverse  possession.  Taylor  v.*  Holmes, 
14  Fed.  Rep.  498.  Where  a  claim  has  become  barred  by  the  statute  of  limitations,  the 
federal  equity  courts  may  refuse  to  interfere,  after  the  lapse  of  a  considerable  length  of 
time,  on  grounds  of  public  policy.  McKnight  v.  Taylor,  1  How.  161.  See  Badger  v. 
Badger,  2  Wall.  89;  Brown  v.  County  of  Buena  Vista,  96  U.  S.  157;  Goddin  v.  Kim- 
mell,  99  U.  S.  211 ;  Wood  v.  Carpenter,  101  TJ.  8. 135.  And  although  a  state  statute  of 
limitations  may  make  no  exception  in  favor  of  a  party  who  is  prevented  from  suing  by 
reason  of  a  concealed  fraud,  federal  courts  of  equity  will  enforce  such  an  exception,  be- 
cause it  is  a  part  of  the  chancery  law  as  administered  in  those  courts  which  the  state 
cannot  change.  Tice  v.  School-district  No.  18, 17  Fed.  Rep.  283 ;  Bisbee  v.  Evans.  17 
Fed.  Rep.  474. 

(4)  Admiralty.  Whether  a  claim  will  be  held  stale  in  admiralty  does  not  depend  so 
much  upon  Ia{)se  of  time  as  upon  change  of  circumstances  affecting  the  rights  and  con- 
ditions of  parties.  Cobum  v.  Factors'  &  Traders'  Ins.  Co.,  20  Fed.  Rep.  644.  Semble, 
the  statute  of  limitations  is  followed  by  analogy  in  admiralty,  as  in  equity,  where  no 
special  equitable  reasons  exist  against  its  application.  Scull  v.  Raymond,  18  Fed.  Rep. 
547. 

8.  State.  The  statute  of  limitations  does  not  run  against  claims  of  the  United  States. 
TJ.  S.  V.  Spiel,  8  Fed.  Rep.  143.  As  against  the  state,  the  rule  expressed  in  the  English 
common  law  by  the  maxim  nullum  ten^pus  occurrit  regi  obtains,  and  the  statute  does 
not  run.  Blazier  v.  Johnson,  9  N.  W.  Rep.  543.  But  it  has  been  held  that  a  state  is 
barred  by  statute  of  limitations,  and  can  give  no  title  by  selling  an  old  tax-list  for 
premises  that  have  been  held  adversely  long  enough  to  bar  ejectment  from  them. 
Chamberlain  v.  Ahrns,  20  N.  W.  Rep.  814. 
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9.  CoNBTRucnoir.    Statutes  of  limitations  are  intended  to  cure  defects  which  oonld 
be  taken  advantage  of  by  action  brought  within  the  time  limited,  and  not  to  care  de- 
fects which  limitation  could  not  cure.     Dreutzer  v.  Smith,  14  N.  W.  R^.  463.      See 
Mead  v.  Nelson,  62  Wis.  402 ;  S.  C.  8  N.  W.  Rep.  895 ;  Clarke  v.  Lincoln  Co.,  54  Wis.  578, 
680 ;  8.  G.  12  N.  W.  Rep.  20 ;  Smith  v.  Todd,  18  N.  W.  Kep.  488.    Statute  of  limitations 
does  not  apply  to  a  judgment  that  is  void  for  want  of  jurisdiction  to  render  it.    Suiitli  v. 
Griffin,  13  N.  W.  Rep.  423.    Statute  of  limitations  not  available  as  a  defense  in  an  at- 
tack on  a  void  tax  deed.    McGavock  v.  Pollock,  14  N.  W.  Rep.  669 ;  Sutton  y.  Stone,  4 
Neb.  319.    See,  also,  Atkins  v.  Atkins,  9  Neb.  191 ;  S.  C.  2  N.  W.  Rep.  466.    The  rale  tbat 
a  cause  of  action  once  barred  by  the  statute  of  limitations  is  not  revived  by  the  repeal 
of  the  statute  is  founded  upon  the  principle  that  a  person  cannot  be  divested  of  2ii» 
vested  rights  of  property  by  mere  legislative  enactments :  hence  it  only  applies  where 
the  statute  entirely  extinguishes  the  right,  and  vests  peri^sct  title  in  the  adverse  holder, 
and  not  to  statutes  which  merely  bar  certain  remedies,  or  forms  of  actions,  but  leave 
the  rights  of  property  unatfected,  and  capable  of  being  tested  in  other  forms  of  action. 
Kipp  V.Johnson,  17  N.  W.  Rep.  967.    Theexemptioas  from  the  operation  of  statutes  of 
limitations  usually  accorded  to  infants  and  married  women  do  not  rest  upon  any  gen- 
eral doctrine  of  the  law  that  they  cannot  be  subjected  to  their  action  ;  but  in  every  in- 
*  stance  upon  express  language  in  those  statutes  giving  them  time  after  majority,  or  after 
cessation  of  coverture,  to  assert  their  rights.     Vance  v.  Vance,  2  Sup.  Ct.  Rep.  854. 
Courts  cannot  ingraft  on  statutes  of  limitations  exceptions  not  clearly  expressed;  and 
where  the  language  of  the  statute  is  perfectly  clear,  it  is  the  duty  of  the  oourt  to  en- 
force the  law  aa  it  finds  it.    Amy  y.  City  of  Watertown,  22  Fed.  Rep.  418. 


GooDNOw  t>.  Wells  and  others.'. 

Piled  December  14,  1886. 

1.  Appbal — What  Considered — Objections  not  Abgued. 

Objections  that  are  not  argued  will  not  be  considered. 

2.  Taxation— Recovery  or  Taxes  Paid  under  Mistake  ab  to  Title — Suit  aqazkwt 

Administrator. 

Where  a  party,  who,  If  alive,  would  have  been  liable  in  a  suit  in  chancery  to  a 
plaintiff  on  account  of  taxes  paid  by  him  on  lands  which  he  supposed  he  nad  a 
title  to,  has  died,  such  suit  may  be  prosecuted  in  equity  against  his  administrator. 
8.  Same— Lands  Granted  to  Railroad— When  Taxable. 

The  doctrine  of  the  supreme  court  of  Iowa  is  that  lands  held  under  congressional 
and  stat«  grants  are  taxable  when  earned  under  the  conditions  of  the  grant,  of  which 
patents  issued  by  the  governor  of  the  state  are  evidence.    MeQregor  A  M,  R,  R,  Co. 
V.  Brotvn,  39  Iowa,  655,  explained. 
4.  Same— Former  Decisions  Followed. 

Former  decisions  of  the  supreme  conrt  of  Iowa  reviewed,  and  followed  as  to  the 
right  of  the  claimants  in  this  case,  under  the  railroad  grant,  to  recover  for  taxes 
paid  by  them,  against  the  holders  of  title  under  the  Des  Moines  river  grant,  and 
judgment  affirmed. 

Appeal  from  Webster  circuit  court. 

Action  in  chancery  to  recover  for  certain  taxes  paid  by  plaintiff's  assignor 
upon  lands,  the  title  whereof  was  in  the  defendants  or  their  grantors,  andta 
enforce  a  lien  upon  the  lancis  for  the  amount  of  the  taxes  paid.  The  relief 
prayed  for  by  the  plaintiff  was  granted  by  the  decree  of  the  circuit  court,, 
from  which  defendants  appeal. 

Theodore  Hawley,  for  appellants,  George  W.  Wells  and  others.  George  Craner 
for  appellee,  Edward  K.  Goodnow. 

Bk(  K,  C.  J.  1.  This  action  involves  no  facts  or  questions  of  law  which 
have  not  before  been  presented  to  and  determined  by  this  court  in  the  numer- 
ous cases  brought  to  recover  taxes  paid  upon  lands  by  claimants  thereto  under 
the  grant  by  congress  to  the  Dubuque  &  Sioux  City  Railroad  Company.  These 
actions,  as  well  as  this,  were  prosecuted  against  the  claimants  under  what  is 
called  the  "Des  Moines  River  Grant,"  and  a  subsequent  joint  resolution  of 
congress  of  March  2,  1361,  which,  by  the  decision  of  the  United  States  su- 

>  See  note  at  end  of  case. 
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preme  court,  were  held  to  pass  the  title  to  the  lands  as  against  the  railroad 
grant.  By  reference  to  the  following  cases,  the  legislation  and  other  facts 
involved  in  the  questions  tirising  in  regard  to  the  right  of  the  claimants,  under 
the  railroad  grant,  to  recover  for  taxes  paid  by  them  against  the  holders  of 
the  title  under  the  Des  Moines  River  grant,  may  be  fully  discovered.  Iowa 
Homestead  Co.  v.  Webnter  Co.,  21  Iowa,  224;  Dubu^que  <fe  P.  R.  Co.  v.  Web- 
ster Co.,  Id.  235;  Stryker  v.  Polk  Co.,  22  Iowa,  181;  Litchfield  v.  Hamilton 
Co.,  40  Iowa,  66;  Qoodnow  v.  Litchfield,  59  Iowa,  226;  S.  C.  9  N.  W.  Rep. 
107,  and  13  N.  W.  Rep.,  86;  Goodnow  v.  Stryker,  16  N.  W.  Rep.  486;  S.  C. 
61  Iowa,  261:  Same  v.  Same,  62  Iowa,  221 ;  S.  0. 14  N.  W.  Rep.  345,  and  17  N. 
W.  Rep.  506;  Goodnow  \.  Litchfield,  19  N.  W.  Rep.  226;  Qoodnow  v.  Moul- 
ton,  51  Iowa,  555;  S.  C.  2  N.  W.  Rep.  395;  Litchfield  v.  County  of  Webster, 
lUl  U.  S.  774;  Wolcott  v.  Des  Moines  Co.,  6  WaU.  681;  Homestead  Co.  v.  Val- 
ley Railroad,  17  Wall.  153. 

2.  It  is  insisted  by  counsel  for  defendant  that  the  action  is  barred  by  the 
statute  of  limitations  of  the  state  of  New  York ;  that  a  decision  in  a  prior 
action  operates  as  an  adjudication  of  the  rights  of  the  parties  in  this  case; 
and  that  the  circuit  court  erred  in  allowing  interest  upon  the  sum  paid  by 
plaintiff  from  the  date  of  payment.  But  these  precise  points  have  been  de- 
cided by  this  court,  upon  the  same  state  of  facts,  adversely  to  the  position  of 
defendant's  counsel.  See  Goodnow  y. Stryker,  62  Iowa,  221;  S.  C.  14  N.  W. 
Rep.  345,  and  17  N.  W.  Rep.  506;  Goodnow  v.  Litchfield,  19  N.  W.  Rep.  226. 

3.  Objections  are  made  to  the  decree  upon  the  ground  that  a  lien  13  en- 
forced against  certain  specified  land  and  upon  the  lands  owned  by  certain  de- 
fendants. These  objections  are  not  argued.  Attention  is  called  to  them 
briefly  by  what  would  probably  be  considered  sutficient  as  an  assignment  of 
errors.  But  it  cannot  be  claimed  that  there  is  an  attempt  to  argue  the  objec- 
tions. Under  a  familiar  rule  we  are  not  permitted  to  consider  objections  that 
are  not  argued. 

4.  One  of  the  defendants,  J.  P.  Doliver,  is  an  administrator,  and  his  intes- 
tate held  title  to  the  land,  and,  if  alive,  would  have  been  liable  to  plaintiff 
on  account  of  the  taxes  paid  by  him.  The  decree  runs  against  the  adminis- 
trator, and  is  made  a  lien  on  the  lands  upon  which  the  taxes  in  question  were 
levied.  Counsel  for  defendant  now  object  to  the  decree  "because  the  claim 
upon  which  this  action  is  brought  had  never  been  stated,  sworn  to,  and  filed, 
and  a  copy  served  on  the  administrator;  nor  had  the  same  been  approved  by  the 
administrator."  This  objection  was  first  made  in  this  court,  and  was  urged 
in  no  form  in  the  circuit  court.  The  administrator  appeared,  and  answered 
in  the  case,  urging  many  defenses,  but  nothing  of  this  kind.  If  there  is 
anything  in  it,  the  objection  comes  too  late.  The  circuit  court  has  jurisdic- 
tion of  the  parties,  and  the  subject-matter  of  the  action,  and  could  have  enter- 
tained proceedings  for  the  allowance  of  the  claim  as  is  done  in  probate  cases. 
It  also  has  juris  action  of  the  case  in  law  or  chancery  if  it  may  be  pro^iiecuted 
in  either  forum.  Now,  if  the  case  should  have  been  prosecuted  by  probate 
proceedings,  the  defendant,  having  appeared  and  presented  defenses  in  this 
action,  cannot  now  defeat  it  on  the  ground  that  the  claim  should  have  been 
proved  in  the  manner  prescribed  for  probate  cases.  It  is  simply  the  case  of 
tin-  prosecution  of  an  action  by  wrong  proceedings.  In  addition  to  this,  it 
may  be  said  tluit  the  relief  sought  in  this  action  is  the  enforcen>ent  of  a  lien 
which  could  not  have  been  obtained  in  probate  proceedings.  The  action  was 
tlierefore  rightly  brou<rht  in  chancery.  Baldwin  v.  Tattle,  23  Iowa,  66:  Mc- 
Crary  v.  Demiug,  38  Iowa,  527;  McName  v.  Malvin,  56  Iowa,  362;  S.  C.  9 
^^  W.  Rep.  297. 

5.  It  is  insisted  that  the  evidence  fails  to  show  an  assignment  of  the  claim 
to  plaintiff,  and  tliat  he  is  not,  therefore,  the  rea]  party  in  interest.  But  the 
abstract  before  us  sliows  that  the  due  assignment  of  the  claim  to  plaintiff  is 
admitted. 

v.25N.w.,no.lO — 53 
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6.  The  plaintiff's  grantors  claimed  title  to  these  lands  under  a  grant  of  con- 
gress made  in  1856  to  the  Dubuque  &  Pacific  Bailroad  Company.     Defend- 
ant  acquired  title  thereto  under  a  grant  by  congress  made  in  1846,  and  con- 
firmed and  extended  by  a  joint  resolution  of  congress  of  March  2, 1861.    Tliis 
resolution  confirms  the  grant  as  to  all  lands  above  the  Raccoon  Forks  which 
were  held  by  bona  fide  purchasers  under  the  state.     The  state  conveyed  the 
land  to  defendant's  grantors  in  1858.    Kow,  it  is  plain  that,  upon  the  passage 
and  approval  of  the  joint  resolution,  the  title  of  the  land  passed  from  the  fed- 
eral  government  to  the  grantee  of  the  state.    The  state  had  conveyed  the 
land,  though  at  the  time  it  held  no  title;  but  the  joint  resolution,  if  it  did  not 
directly  vest  the  title  in  the  state's  grantee,  did  vest  it  in  the  state,  and  that 
title  inured  to  the  benefit  of  the  grantee,  who  thereby  became  clothed  with 
the  title.    See  Wolcott  v.  Des  Moines  Co.,  5  Wall.  681,  687.    The  lands  in 
question  are  above  the  Raccoon  Fork,  and  are  covered  by  the  legislation  and 
conveyance  referred  to  above.    The  act  of  congress  of  July  12,  1862»  ex- 
tending the  grant  of  1846  to  all  alternate  sections  of  odd  numbers  within  five 
miles  of  the  Des  Mbines  river  above  the  Raccoon  Fork,  does  not  apply  to  or 
affect  the  lands  iu  controversy,  for  they  had  already  been  confirmed  to  the 
state  and  its  grantees  by  the  joint  resolution  of  March  2,  1861.    We  discover 
that  the  title  fully  vested  in  defendant's  grantors  March  2,  1861.    Under  the 
laws  of  the  state  then  in  force  (Revision,  §  710)  all  property  was  taxable  for 
taxation  except  such  as  was  exempted  by  Revision,  §  711,  which  provides 
(page  7)  that  government  lands  entered  or  located,  or  lands  purchased  from 
the  state,  shall  not  be  taxed  for  the  year  in  which  the  entry,  location,  or  pur- 
chase is  made.    The  terms  ''enter"  and  ''locate,"  when  applied  to  the  acqui- 
sition of  lands  from  the  government,  have  a  fixed  and  certain  meaning,  and 
cannot  be  applied  to  the  grant  of  lands  by  a  congressional  act.    Lands  are  "en- 
tered" when  purchased  at  the  government  land-office,  and  "located"  when 
"scrip,"  or  other  instruments  calling  for  specified  quantities  of  land,  are  used 
in  the  purchase  of  the  lands,  which  are  then  said  to  be  "located"  under  these 
instruments. 

It  is  a  familiar  rule  that  congressional  grants  of  lands  of  the  character  of 
the  one  under  which  defendants  claim  operate  in  prcesenti,  and  pass  the  title 
without  conveyances  or  other  assurances.  It  sometimes  is  necessary  to  se- 
lect or  otherwise  designate  the  lands  which  are  conveyed  by  the  grant,  but 
that  was  not  necessary  in  the  case  of  the  grant  in  question.  It  cannot  be  said 
that  the  lands  of  defendants  were  "entered"  or  "located."  They  were  in 
fact  conveyed  by  a  congressional  grant  It  is  clear  that  the  provision  above 
quoted,  excepting  lands  from  taxation,  does  not  apply  to  these  lands  as  hav- 
ing been  "enter^"  or  "located."  The  lands  were  not  purcTiased  from  the 
state  in  1861,  but  in  1858,  and  the  legislation  and  patent  of  the  state  conveyed 
the  state's  interest  in  the  land;  and  the  interest  after  acquired  by  the  state 
inured  to  the  purchaser,  and  his  title,  by  relation,  ran  back  to  the  grant  by 
the  state.  See  Wolcott  v.  Des  Moines  Co,,  supra.  The  lands,  then,  cannot 
be  exempt  from  taxation  as  having  been  purchased  from  the  state  in  1861. 
We  reach  the  very  satisfactory  conclusion  that  the  lands  were  subject  to  tax- 
ation for  the  year  1861.  We  have  heretofore  held  that  lands  acquired  under 
the  Des  Moines  river  grant  were  taxable  for  the  year  1861.  See  Stt-yker  v. 
Polk  Co,,  22  Iowa,  131 ;  Litchfield  v.  County  of  Hamilton,  40  Iowa,  66;  Good- 
now  V.  Stryker,  62  Iowa,  221;  S.  C.  14  N.  W.  Rep.  846,  and  17  N.  W.  Rep. 
506. 

7.  Counsel  for  defendant,  in  support  of  the  position  that,  under  section 
711  of  the  Revision,  the  lands  in  question  were  exempt  from  taxation  for  the 
year  1861.  cites  Litchfield  v.  County  of  Webster^  101  U,  S.  773.  which  con- 
strues that  section,  and  holds  that  under  it  lands  are  not  taxable  "until  the 
next  year  after  a  patent  could  be  demanded  for  them. "  This  decision  is  based 
upon  a  mistaken  view  of  the  purport  and  effect  of  the  dedsionB  of  thiB  court 
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in  McGregor  d-  M,  R.  K  Co,  v.  Brown,  39  lo.wa,  655;  Iowa  Falls  d  8.  C:  Ry. 
Co.  V.  Cherokee  Co,,  87  Iowa,  483;  Goodrich  v.  Beaman,  Id.  563;  Iowa  Falls 
<&  S.  C.  R.  Co.  V.  Woodbury  Co.,  38  Iowa,  498.  These  decisions  hold  that 
lands  acquired  through  a  congressional  grant  to  the  state,  and  by  a  grant  of 
the  state,  become  taxable  when  the  conditions  of  the  grants  are  performed, — 
or,  in  other  words,  when  the  lands  have  been  "earned"  by  the  grantee  by  the 
performance  of  the  conditions  of  the  grant, — and  that  the  patent  for  the  lands 
issued  by  the  governor  of  the  state  is  evidence  that  the  lands  were,  at  the  time 
of  the  issuance  thereof,  so  ''earned.''  These  cases  do  not  hold  that  lands  are 
not  taxable  until  patents  are  issued  therefor.  When  patents  are  spoken  of 
in  these  decisions,  conveyances  from  the  state  by  the  governor  are  meant.  As 
a  matter  of  fact  the  United  States  has  never  patented  lands  to  the  state  under 
the  Des  Moines  River  grants.  Therefore  the  word  "patent,"  when  used  by 
thijs  couit  and  the  United  States  supreme  court  in  connection  with  tliese 
lands,  must  be  understood  to  refer  to  conveyances  made  by  the  state.  The 
doctrine  of  this  court  is  that  lands  held  under  the  congressional  and  state 
grants,  as  are  the  lands  involved  in  this  action,  are  taxable  when  earned  un- 
der the  conditions  of  the  grant,  of  which  patents  issued  by  the  governor  of  the 
state  are  evidence.  As  we  have  seen,  the  lands  in  question  were  conveyed  by 
the  state  in  1858  to  defendant's  grantor.  They  were  therefore  taxable  for 
subsequent  years.  Doubtless  the  supreme  court  of  the  United  States  was 
misled  by  the  last  sentence  in  the  opinion  of  this  court  in  McGregor,  etc.,  R, 
Co.  V.  Brown,  supra,  which,  it  must  be  admitted,  is  not  an  accurate  expres- 
sion of  the  effect  of  the  statute  and  our  prior  decisions  if  the  word  "pat- 
ented" is  to  be  understood  as  referring  to  a  conveyance  by  the  United  States. 
The  sentence  is  in  these  words:  "Government  lands  are  not  taxable  until  a 
year  after  they  are  patented;"  citing  Rev.  1860,  §  711.  The  statute  cit«d  de- 
clares that  lands  are  not  taxable  until  the  next  year  after  they  were  "entered" 
or  "located"  or  "purchased  from"  the  state.  Lands  "entered"  and  "located" 
may  be  and  often  are  taxed  before  patents  are  issued,  which  are  sometimes 
delayed  for  many  months.  It  is  plain  that  the  word  "patented"  is  used  in 
the  quotation  just  presented  with  reference  to  conveyance  by  the  state,  and 
not  to  patents  by  the  United  States.  The  decision  of  the  United  States  su- 
preme court  interpreting  the  statute  of  this  state  in  question  is  clearly  in- 
correct, and  in  conflict  with  prior  decisions  of  this  court.  We  cannot,  of 
course,  be  expected  to  follow  it  and  overrule  our  prior  decisions.  It  is  a  rule 
nowhere  disputed  that  the  decisions  of  the  supreme  court  of  a  state  interpret- 
ing a  statute  of  such  a  state  must  be  followed  by  the  federal  courts. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case.  The  judg- 
ment of  the  circuit  court  must  be  affirmed. 

NOTE. 
TaxaJtUmr-Lornds  Orcmted  to  Bailu?ay9—When  Taxable. 

It  is  said  by  the  supreme  court  of  Wisconsin  in  an  opinion  filed  December  1,  1885, 
in  the  case  of  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  26  N.  W.  Rep,  — ,  that  where  a  rail- 
road company  has  earned  landa  ^pranted  by  the  completion  of  their  road  in  the  manner 
and  by  the  time  stipulated,  that  it  thereby  acquires  a  ri^ht  to  and  a  title  in  and  to  huc!i 
lands,  and  that  the  mere  refusal  of  the  secretary  of  the  interior,  because  of  an  errone- 
ous construction  of  the  decision  of  the  United  States  supreme  court  in  Leavenworth, 
L.  &  G.  R.  Co.  V.  U.  8.,  92  U.  8.  733,  to  perfect  the  title  by  issuing  patents,  did  not  pre- 
vent the  equitable  title  to  such  lands  fVom  becoming  vested  in  the  company  so  as  to 
subject  them  to  taxation  by  the  state.    The  court  say : 

*'  Did  the  mere  fact  of  such  refusal,  based  solely  on  such  erroneous  conception  of  the 
law,  prevent  the  equitable  title  to  the  lands  in  question  from  becoming  vested  in  the  plain- 
tiff so  as  to  subject  them  to  taxation?  The  language  of  the  act  of  congress  was  that  of 
a  present  grant  to  the  state,  but  with  conditions,  restrictions,  and  limitations  prevent- 
ing any  title  from  being  vested  in  the  plaintiff,  except  on  performance  of  such  condi- 
tions, etc.  Schulenburg  v.  Harriman,  21  Wall.  68-62 ;  Tucker  y.  Ferguson,  22  Wall. 
671,  572 ;  Missouri,  K.  <fc  T.  Ry.  Co.  v.  Kansas  Pac.  Ry.  Co.,  07  U.  S.  496,  496 ;  Railroad 
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Ck>.  V.  Baldwin,  108  IT.  S.  429.  Upon  the  same  terms  it  was  granted  to  the  plaintiff  br 
the  state.  The  grant  operated  as  a  law  as  well  as  a  transfer  of  property  to  tlie  state,  and 
had  such  force  as  the  intent  of  congress  required.  Missouri,  K.  &  T.  Ry.  Co.  v.  Kan- 
sas Pac.  Ry,  Co.,  97  U.  8.  497.  After  the  definite  location  of  the  line  of  the  road  the 
equitable  right  to  earn  the  undisposed  ot  lands  became  fixed  in  the  plaintiff,  and  no 
valid  adverse  right  to  any  such  lands  in  the  place  limits  oould  be  subsequently  ac- 
quired. Van  Wyck  v.  Knevals,  1  Sup.  Ct.  Rep.  336 ;  Walden  v.  Knevals,  5  Sup.  Ct. 
Rep.  K98.  Yet,  while  any  of  such  lands  remained,  the  right  of  the  plaintiff  to  the  same 
was  very  much  like  the  right  of  a  vendee  of  specific  lands  in  an  executory  contract. 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  6  Sup.  Ct.  Rep.  666 ;  Walden  v.  Knevals,  supra. 

*'  The  right  of  the  plaintiff  to  lands  earned,  but  situated  in  the  indemnity  limits,  and 
not  ascertained  nor  selected,  was  quite  similar,  but  attached  to  no  specified  lands.  Ryau 
V.  Railroad  Co..  99  U.  S.  382;  Cedar  Rapids  <fc  M.  R.  R.  Co.  v.  Herring,  3  Sup.  Ct.  Rep. 
485 ;  Kansa.i  Pac.  R.  Co.  v.  Atchison  R.  Co.,  6  Sup.  Ct.  Rep.  208.  But  as  to  lands  witiiin 
the  place  limits  which  had  in  fact  been  earned,  and  in  respect  to  which  all  thcreqaisite 
condidons  had  been  fully  complied  with,  such  contract  became  executed  so  far  as  the 
plaintiff  was  concerned;  and  hence  it  thereby  became  invested  with  an  equitable  right 
to  the  lands.  West  Wisconsin  R.  Co.  v.  Trempealeau  Co.,  35  Wis.  258;  S.  C.  afifirnHHi. 
93  U.  S.  595;  Van  Wyck  v.  Knevals,  1  Sup.  Ct.  Rep.  336;  Grinnell  v.  Railroad  Co..  1U3 
U.  S.  742;  S.  C.  5  Amer.  &  Eng.  R.  Cas.  447;  Litchfield  v.  Webster,  101  U.8  775;  Cctlar 
Rapids  &  M.  R.  R.  Co.  v.  Herring,  titpra;  Walden  v.  Knevals,  tupra;  Kansas  Pac.  R. 
Co.  V.  Atchison  R.  Co.,  tupra.  The  same  is  true  with  respect  to  lands  fully  earned  and 
duly  selected  from  the  indemnity  limits,  and  properly  certified  to  and  sanctioned  by 
the  requisite  state  and  national  authorities.  Id.  As  soon  as  the  plaintiff  had  acquiretl 
such  complete  equitable  right  to  any  specific  lands,  the  same  could  not  be  defeated  by 
the  land  department  at  Washington  issuing  a  patent  therefor  to  some  other  party.  Van 
Wyck  V.  Knevals,  tupra;  Walden  v.  Knevals,  tupra;  Cedar  Rapids  &  M.  K.  K.  Co.  v. 
Herring,  tupra. 

*'  There  can  be  no  doubt  but  what  the  plaintiff,  prior  to  1880,  acquired  such  complete 
equitable  rights  to  the  11  forties  in  the  place  limits.  The  same  is  true  in  respect  to  tlie 
lands  selected  from  the  indemnity  limits,  and  certified  and  presented  to  the  secretary 
of  the  interior  as  stated,  unless  the  mere  refusal  of  the  secretary  to  issue  patents  thcrefi>'r 
on  the  ground  menti(med  prevented  such  equitable  rights  from  vesting  in  the  plaintiff. 
The  requimte  fees  and  charges  of  the  local  land-offices  and  the  department  of  the  inte- 
rior seem  to  have  been  paid,  or,  in  effect,  tendered,  by  the  plaintifi.  There  is  no  doubt 
but  what  the  selections  were  made  by  the  party  designated  by  the  law.  True,  the  act 
of  congress  declared  that  the  selections  should  be  '  subject  to  the  approval  of  the  secre- 
tary ot  the  interior.'  No  objection  having  been  made  by  that  officer  to  the  selections 
certified  and  presented  to  him,  as  stated,  except  on  the  ground  mentioned,  must  be  re- 
gardeil  as  equivalent  to  an  acceptance  by  him  of  such  selections,  since  it  now  appears 
that  the  only  objection  made  was  unfounded,  and  that  the  plaintiff  was  then  legally 
entith'd  to  the  lands.    ♦    *    ♦ 

•'  We  must  hold,  upon  principle  as  well  as  the  authorities,  that  theplaintifTs  equita- 
ble right  to  patents  for  all  the  lands  in  question  was  con)plete  prior  to  1883,  and  hence 
the  equitable  title  was  then  fully  vested  in  it  so  as  to  subject  said  lands  to  taxation  in 
that  year.  Ross  v.  Outagamie,  tupra;  Tucker  v.  Ferguson,  tupra;  Witherspoon  v. 
Duncan,  supra;  Wheeler  v.  Merriman,  (Minn.)  15  N.  W.  Rep.  665;  Gulf  R.  Co.  v.  Mor- 
ris, 13  Kan.  317 ;  Puget  Sound  A.  Co.  v.  Pierce  Co.,  1  Wash.  T.  (N.  S.)  159;  County  of 
Cass  V.  Morrison,  (Minn.)  9  N.  W.  Rep.  761 ;  Cornelius  v.  Kessell,  (Wis.)  16  N.  W.  Rep. 
550;  Fowler  V.  Scott,  (Wis.)  25  N.  W.  Rep.  716." 

The  supreme  court  of  Minnesota,  in  an  opinion  filed  September  13, 1881,  came  to  the 
same  conclusion.  The  court  say  that  the  Northern  Pacinc  Railroad  Company  earned 
certain  lands  upon  compliance  with  the  terms  of  the  grant,  and  became  entitled  to 
a  complete,  perfect,  and  absolute  title  to  the  same,  and  to  receive  the  proper  evidence  of 
such  title  from  the  United  States;  that  thereunon  the  lands  ceased  to  belong  to  the 
United  vStates,  and  became  subject  to  the  tax  laws  of  the  state  oi  Minnesota.  Cass  Co. 
V.  Miirrison,  9  N.  W.  Rep.  761. 

The  court  say:  "The  right  and  title  of  the  company  to  the  lands  became  such  that 
they  ceased  to  belong  to  the  United  States,  and  are  therefore  subject  to  taxation  in  ac- 
cordance with  the  laws  of  this  state.  Carroll  v.  Safford,  3  How.  441 ;  Railway  Co.  v. 
Prescott,  16  Wall.  603 ;  Railway  Co.  v.  McShane,  22  Wall.  444.  Is  this  result  affected  by 
the  provision  as  to  payment  of  cost  of  surveymg,  etc.,  in  the  act  of  1870?  We  think 
not.  Those  provisions  seek  to  impose  a  new  condition  upon  the  grant  of  lands  made 
by  the  act  of  1864.  They  require  the  company  to  do  something  more  than  that  act  re- 
quired it  to  do  to  earn  the  lands,  viz.,  to  pay  the  costs  of  surveymg,  etc.  To  that  extent 
tiie  contract  of  the  United  States  with  the  company  is  attempted  to  be  impaired,  and, 
although  the  federal  constitution  contains  no  limitations  (in  so  many  wonls)  upm 
the  power  of  congress  to  pais  laws  impairing  the  obligations  of  contracts,  the  fifth 
amendment  contains  a  clause  declaring  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law.    This  covers  the  case  of  a  contract  right,  whether  the  con- 
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tract  be  executed  or  executory,  for  a  contract  right  of  either  kind  is  property.  Rice  v. 
Railroad  Co..  1  Black,  360;  Clark  v.  Mitchell,  64  Mo.  564;  Twitchell  v.  Com.,  7  Wall. 
321.   .    . 

'*  We  are,  therefore,  of  the  opinion  that  it  was  not  competent  for  congress  to  pass  the 
provision  requiring  the  company  to  pay  the  cost  of  surveying,  etb.,  as  a  condition  pre- 
cedent to  its  right  to  patents  to  thelandsgranted  toit  by  the  act  ofld64,  a^idthat  that 
provision  is,  therefore,  not  binding  on  the  company,  and  does  not  affect  its  absolute, 
complete,  and  perfect  right  to  such  lands,  and  to  thepro^r  evidences  of  such  right." 

The  supreme  court  of  the  United  States,  in  an  opinion  hied  December  7tli,  in  the  case 
of  Northern  Pac.  R.  Co.  v.  Rockne,  6  Sup.  Ct.  Rep.  201,  held  that  where  land  had  not 
only  been  earned  by  the  Northern  Pacific  Railroad  Company,  but  selected  and  sur- 
veyed, that  such  lands  were  not  subject  to  taxation  until  after  the  cost  of  surveying  and 
selecting  has  been  paid  into  the  treasury  of  the  United  States  by  the  company.  The 
court  say  : 

*'  The  railroad  company  claims  that  the  lands  in  question  are  not  taxable  under  the 
decisions  of  this  court  in  the  cases  of  Railway  Co.  v.  Prescott,  16  Wall.  603.  and  Railway 
(Jo.  V.  McSliane,  22  Wall.  444.  In  those  cases  taxes  levied  on  lands  granted  by  congress 
to  aid  in  building  the  roads  were  held  to  be  void  by  reason  of  the  fact  that  neither  the 
companies,  nor  any  one  for  them,  had  paid  to  the  United  States  the  costs  of  surveying 
those  lands  by  the  government.  The  taxes  in  the  first  case  had  been  levied  by  autbor- 
ities  of  the  state,  under  the  laws  of  Kansas,  and  in  the  second  by  like  authorities  of  the 
state  of  Nebraska.  These  lands  had  originally  been  granted  to  the  Union  Pacific  Rail- 
road  Company  and  other  companies,  to  aid  in  building  a  road  from  the  Iowa  state  line 
to  the  Pacific  ocean,  by  an  act  of  congress  approved  July  1,  1862.  The  company  to 
which  the  grant  was  made  for  the  branch  of  the  road  in  Kansas  was  already  in  existence, 
and  the  company  which  received  the  grant  to  build  the  main  road,  namely,  the  Union 
Pacific  Railroad  Company,  was  chartered  by  this  act,  and  the  corporators  immediately 
organized  under  it.  In  the  year  1864  (July  2d)  congress,  by  an  amendatory  act,  made 
additional  grants  to  the  companies,  and  made  several  changes  in  the  charter  or  original 
act,  one  of  which,  found  in  section  21,  reads  as  follows:  'That  before  any  land  granted 
by  this  act  shall  be  conveyed  to  the  said  companjr  or  party  entitled  thereto,  *  ♦  ♦ 
t^ere  shall  first  be  paid  into  the  treasury  of  the  United  States  the  cost  of  surveying,  se- 
lecting, and  conveying  the  same,  by  said  company  or  party  in  interest,  as  the  titles  shall 
be  required  by  said  company.'    13  St.  365. 

**  In  the  case  of  Railway  Co.  v.  Prescott,  which  was  a  writ  of  error  to  the  supreme  court 
of  Kansas,  this  court  held  these  lands  could  not  be  assessed  and  sold  for  taxes  under 
state  laws  until  this  cost  of  surveying  them  was  paid  to  the  United  States,  because  the 
government  retained  the  legal  title  to  the  same  to  compel  this  payment.  The  case  was 
decided  in  1872.  In  1874  the  case  of  Railway  Co.  v.  McShane  came  before  us,  involving 
the  same  question,  and  because  it  also  involved  some  other  points  decided  in  Railway  Co. 
v.  Prescott,  which  the  court  reconsidered  and  overruled,  it  necessarily  received  full  con- 
isideration,  the  result  of  which  was  to  reaffirm  the  proposition  that,  until  the  United 
^ates  was  reimbursed  for  the  expenses  of  the  survey  of  those  lands,  they  were  not  sub- 
ject to  state  taxation.  •  *  *  As  the  principle  of  the  exemption  of  these  lands  from 
taxation  until  the  costs  of  surveying  them  was  paid,  receivea  the  full  consideration  of 
the  court  in  two  cases  argued  and  decided  two  years  apart,  and  as  it  received  the  unan- 
imous approval  of  the  court,  it  must  govern  the  present  case,  unless  a  distinction  can 
be  shown. 

*'Such  distinction  is  relied  on,  and  has  received  the  support  of  a  decision  of  the  su- 

f>reme  court  of  Minnesota  in  the  case  of  Cass  Co.  v.  Morrison,  (Minn.)  9  N.  W.  Rep.  761. 
t  is  there  held  that  the  company  haying  built  its  road  and  earned  the  lands,  had  thereby 
acquired  a  oomplete  equitable  title,  with  right  to  demand  a  patent,  though  the  costs  of 
aurvey  had  not  oeen  paid,  and  this  equitable  title  was  subject  to  taxation.  It  was  also 
held  that,  because  the  requirement  to  pay  these  costs  was  made  in  1870,  six  years  after 
-Che  original  grant,  it  wais  void  as  an  unconstitutional  exercise  of  power  by  congress. 
But  we  think  that  the  clause  authorizing  congress  '  to  add  to,  alter,  amend,  or  repeal  the 
act  of  1864,'  clearly  conferred  this  power  on  congress,  especially  when  exercised,  as  in 
this  instance,  before  the  company  had  built  a  mile  of  road,  or  earned  an  acre  of  land, 
or  in  any  other  manner  secured  an  equitable  right  to  the  lands.  Sinking  Fund  Cases,  99 
U.  S.  719.  But  this  very  question,  in  a  little  different  form,  was  raised  and  decided  in 
Railway  Co.  v.  Prescott,  16  Wall.  608.  In  that  case  the  original  grant,  made  in  1862,  con- 
tained no  provision  about  the  payment  of  the  costs  of  surv^.  The  act  of  1864,  which 
did  contain  this  provision,  added  very  largely  to  the  area  of  the  land  granted  by  the 
act  of  1862,  and  the  opening  sentences  of  the  opinion  state  the  proposition  whether  the 
requirement  that  the  costs  of  surveying  must  be  paid  before  the  patent  shall  issue  cov- 
ers all  of  both  grants  or  only  that  of  1864 ;  and  it  is  held  that  it  covers  both  We  think 
this  governs  the  present  case.  Independently  of  the  clause  of  the  act  of  1864  authoriz- 
ing amendments,  additions,  and  repeals,  we  think  that,  until  the  lands  were  earned, 
and  other  acts  that  the  law  demanaed  that  the  company  should  do  had  been  done,  it 
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had  no  anch  right  In  the  lands  as  wonid  prerant  congress  from  passhig  a  remedial  pro- 
vision so  eminentlgr  inst  as  the  one  nnder  consideration. 

**Again,  it  is  said  tnat,  since  the  road  was  built  before  this  tax  wa  leried  and  the  com- 
pany nad  earned  tlie  land,  its  equitable  title  was  complete,  and,  according  to  the  de- 
cisions  of  this  court,  it  was  subject  to  taxation.  The  same  point  was  urged  in  Railway 
Co.  V.  Preecott.  But  the  court  said  that  *  this  doctrine  was  only  applicable  to  eases  where 
the  riglit  to  the  patent  is  complete,  the  equitable  title  fully  vested,  without  anything 
mure  to  be  paid  or  any  act  to  be  done  going  to  the  foundation  of  the  right.' " 


GooDNOw  V.  Plumb. 

TileA  December  14,  1886. 

Taxatxoiv— Rbooybbt  or  Tax  Paid  undbb  Mistakb  as  to  Titlb. 
Qoodnow  V.  WdU,  anU^  864,  followed,  and  judgment  affirmed. 

Appeal  from  Webster  district  court. 

Action  in  chancery  to  recover  for  taxes  paid  by  plaintiff  upon  certain  lands 
owned  by  defendant,  and  to  Enforce  a  lien  thereon  for  the  amount  so  paid. 
A  decree  wiis  rendered  by  the  district  court  granting  the  relief  sought  by 
plaintiff.    Defendant  appeals. 

Theodore  Hatoley,  for  appellant,  Josiah  B.  Plumb.  George  Cranef  for  ap- 
pellee, Edward  R.  Goodnow. 

Beck,  G.  J.  1.  This  case  Involves  the  same  questions  of  law  arising  upon 
like  facts  which  are  decided  in  th.e  second,  sixth,  and  seventh  points  of  the 
opinion  in  Qoodnow  v.  Wells ,  ante,  864,  decided  at  the  present  term .  It  is  un- 
necessary to  discuss  these  questions  agsiin,  or  to  notice  them  further  than  to 
unnounce  that  in  their  disposition  we  follow  our  ruling  in  that  case. 

2.  The  venue  of  the  cause  was  changed  upon  motion  of  plaintiff,  which  is 
now  complained  of  by  defendant  as  erroneous,  for  the  reason  that  an  affida- 
vit upon  which  it  was  made  was  insufficient.  But  the  abstract  before  us. 
does  not  show  that  the  order  making  the  change  of  venue  was  excepted  to  in 
the  court  below.  It  therefore  cannot  be  made  a  ground  of  objection  in  this 
court. 

No  other  questions  are  presented  in  the  argument  of  counsel.  The  judg- 
ment of  the  district  court  must  be  affirmed. 


Goldsmith,  Assignee,  etc.,  «.  Willson  and  others. 
Filed  December  14, 1886. 

1.  ASBIONMEIVT  FOB  THB  BxNBITT  OF  CrBDXTOBB— ACTION  BT  ASBIONBB  FOB  SPBCtnC  Rb- 

OOVBBY  OF  PbOPERTY— AtTAOHMBNT— EVIDBNCB  OF  VaLUB. 

An  assignee  for  the  benefit  of  creditors  uiay  recover,  in  an  action  for  the  speciiic 
recovery  of  a  stock  of  goods,  against  a  sheriff  who  has  taken  possession  thereof 
under  a  writ  of  attachment  without  proving  the  value  of  the  articles  composing 
such  stock. 

2.  Same— Vbnue  of  Pbopbbtt. 

In  such  an  action  the  omission  of  the  assignee  to  prove  that  the  jiroperty  waa 
detained  in  the  county  where  the  suit  was  brought  will  not  defeat  his  recovery. 

3.  Same— Ghattbl  Mobtgaob. 

An  assignee  for  the  benefit  of  creditors  may  maintain  an  action  for  the  specific 
recovery  of  a  stock  of  goods  that  has  been  attached,  although  such  goods  have  been 
mortgaged. 

Appeal  from  Sac  district  court. 

Action  for  the  recovery  of  specific  personal  property.  On  the  ninth  day 
of  January,  1884,  one  George  R.  Davis  executed  and  delivered  to  plaintiff  an 
instrument  which  purports  to  be  a  general  assignment  of  all  his  property  for 
the  benefit  of  his  creditors.  This  instrument  was  filed  for  record  on  the 
day  of  its  execution,  and  on  the  eighteenth  of  the  same  month  plaintiff  filed 
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his  bond  as  assignee.  The  defendant  Willson  is  sheriff  of  Sac  oonnty,  and 
on  the  day  on  which  said  assignment  was  execnted  he  received  a  writ  of  at- 
tachment, which  was  issued  in  the  action  brought  by  M.  Heigelman  &  Co. 
against  said  George  B.  Davis;  and  on  the  twelfth  of  said  month  he  levied  said 
attachment  on  a  portion  of  a  stock  of  goods  in  a  store  building  in  which  Davis 
had  carried  on  business  as  a  merchant  before  the  assignment  to  plaintiff.  On 
the  fifteenth  of  Januaiy,  Kohn  Bros,  instituted  a  suit  against  Davis,  in  which 
they  also  sued  out  a  writ  of  attachment,  which  was  placed  in  Willson's  hands 
for  service,  and  was  by  him  levied  on  the  l)alance  of  the  stock  of  goods  in 
said  store  building.  Plaintiff  thereupon  brought  this  suit  against  the  sheriff 
for  the  recovery  of  the  attached  property,  claiming  possession  under  said  deed 
of  assignment.  At  the  next  term  of  the  district  court  the  attaching  creditors 
appeared,  and  made  application  to  be  made  parties  defendant.  This  applica- 
tion was  granted  by  the  court,  and  they  then  filed  separate  answers,  after 
which  they  moved  for  separate  trials,  and  this  motion  was  also  sustained. 
The  issue  between  plaintiff  and  Reigelman  &  Co.  was  disposed  of  at  that 
term,  but  Kohn  Bros,  filed  a  motion  for  a  continuance  of  the  cause  as  to 
them,  whicli  was  sustained,  and  the  issue  between  them  and  plaintiff  came 
on  for  trial  at  the  next  term.  In  their  answer  they  allege  that  Davis,  at  the 
time  he  executed  the  deed  of  assignment  under  which  plaintiff  claims,  and  as 
part  of  the  same  transaction,  also  executed  a  chattel  mortgage  on  said  stock 
of  goods  to  the  Marion  County  National  Bank,  and  that  he  intended  thereby 
to  give  said  bank  a  preference  over  his  other  creditors,  .and  they  say  that  for 
this  reason  said  assignment  is  not  an  assignment  for  the  benefit  of  all  of  the 
creditors  in  proportion  to  the  amount  of  their  claims,  and  that  it  is  therefore 
void.  They  also  allege  that  said  assignment  was  executed  by  Davis,  and  ac- 
cepted by  plaintiff,  with  intent  to  hinder  and  delay  and  defraud  the  creditors 
of  Davis.  The  answer  also  contains  a  general  denial  of  the  allegations  of  the 
petition.  On  the  trial  plaintiff  introduced  in  evidence  the  deed  of  assign- 
ment and  an  inventory  of  the  estate,  and  a  list  of  creditors,  which  had  been 
filed  in  the  office  of  the  clerk  of  the  district  court;  also  his  bond  as  assignee. 
He  also  introduced  evidence  tending  to  prove  the  value  of  the  stock  of  goods 
in  the  aggregate;  also  the  value  of  that  portion  of  the  stock  which  was  seized 
on  Reigelman  &  Co.'s  attachment.  But  there  was  no  evidence  of  the  value 
of  the  specific  articles  constituting  the  stock.  He  also  proved  by  the  sheriff 
that  he  had  had  the  stock  of  goods  in  his  possession,  and  that  plaintiff  had 
served  notice  on  him  of  his  claim.  Davis,  the  assignor,  was  one  of  the  wit- 
nesses examined  by  plaintiff  as  to  the  value  of  the  stock  of  goods,  and  on  his 
cross-examination  he  admitted  that  on  the  second  of  January  he  executed  a 
chattel  mortgage  to  the  Marion  County  National  Bank  on  the  stock  of  goods 
in  question  to  secure  an  indebtedness  which  he  was  owing  to  said  bank. 
But  the  mortgage  was  not  introduced  in  evidence.  When  plaintiff  rested, 
defendants  moved  the  court  to  direct  the  jury  to  return  a  verdict  for  them, 
which  motion  was  sustained  by  the  court,  and  judgment  was  entered  on  the 
verdict  which  was  returned  in  obedience  to  this  direction  of  the  court.  Plain- 
tiff appeals. 

Charles  D,  Goldsmith^  pro  se,  8,  M,  Ellioood  and  Wright,  Baldwin  & 
Haldane,  for  appellees,  H.  L.  Willson  and  others. 

Heed,  J.  The  grounds  of  the  motion  upon  which  the  court  directed  the 
verdict  for  defendants  are — First,  that  plaintiff  had  not  proven  the  value  of 
any  article  to  recover  possession  of  which  this  action  was  brought;  second, 
plaintiff  had  not  proven  that  the  property  described  in  his  petition  was  un- 
lawfully detained  by  defendant  Willson  in  Sac  county,  or  that  it  was  so  de- 
tained at  the  time  of  the  commencement  of  the  action;  third,  plaintiff's 
evidence  shows  that  the  title  to  and  right  of  possession  in  the  property  in 
question  were  vested  at  the  time  of  the  commencement  of  the  action  in  the 
Marion  County  National  Bank. 
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It  is  alleged  in  the  petition  that  the  value  of  the  whole  stock  at  the  time 
the  first  attachment  was  levied  was  35,668.10,  and  that  the  valne  of  that  por- 
tion of  it  which  was  taken  on  Kohn  Bros.'  attachment  was  35,032.86.  At- 
tached to  the  petition  is  what  is  alleged  to  be  an  inventory  of  the  stock,  and 
opposite  eacli  item  on  the  inventory  is  set  out  what  is  alleged  to  be  its  value; 
and  the  petition  alleges  that  certain  ol*  the  articles  enumerated  in  the  inven- 
tory, were  taken  on  the  attachment  of  Heigelman  &  Co.,  and  that  all  the  other 
articles  were  taken  on  the  writ  sued  out  by  Kohn  Bros.  As  stated  in  the 
statement  of  the  case,  plaintiff  introduced  evidence  from  which  the  value  in 
the  aggresgate  of  the  goods  taken  on  the  Kohn  Bros,  attachment  might  have 
been  determined,  but  gave  no  evidence  of  the  value  of  the  specific  articles. 
The  question  raised  by  the  first  assignment  of  the  motion  is  whether  plaintiff 
is  entitled  to  recover  in  this  form  of  action  without  proving  the  value  of  the 
articles  composing  the  stock  of  goods  of  which  he  seeks  to  obtain  possession. 

It  is  provided  by  section  3238  of  the  Code  that  the  jury,  in  actions  for  the 
recovery  of  specific  property,  must  determine  the  value  of  the  property 
.whenever  by  their  verdict  there  will  be  a  judgment  for  its  recovery  or  return; 
Sind  that,  when  required  so  to  do  by  either  party,  they  must  find  the  value  of 
each  article.  It  is  also  provided  by  section  3239  that  the  judgment  shall  de- 
termine which  party  is  entitled  to  the  possession  of  the  pntperty,  and  shall 
designate  his  right  therein,  and,  if  he  have  not  the  possession  thereof,  shall 
also  determine  the  value  of  his  right;  and  section  3241  provides  that  if  the 
party  found  to  be  entitled  to  the  property  be  not  already  in  possession  thereof, 
he  may,  at  his  option,  have  execution  for  the  specific  delivery  of  the  property, 
or  for  the  value  thereof  as  determined  by  the  jury,  and  that,  if  any  article 
of  the  property  cannot  be  obtained  on  execution,  he  may  take  the  remainder, 
with  the  value  of  the  missing  articles.  It  is  clear  from  these  various  pro- 
visions that  the  object  of  the  statute,  in  requiring  the  aggregate  value  of  the 
property  to  be  determined  by  the  jury,  is  to  enable  the  court,  by  its  judg- 
ment, to  afford  the  party  entitled  to  the  property  a  complete  remedy,  in  case 
it  cannot  be  obtained  on  execution,  or  of  his  election  to  take  execution  for  its 
value;  and  the  object  of  requiring  the  jury  to  determine  the  value  of  the  dif- 
ferent articles  is  to  afford  the  party  entitled  to  the  property  a  complete  remedy, 
in  case  he  elects  to  have  execution  for  its  delivery  to  him,  and  any  of  the  ir- 
tides  cannot  be  obtained  on  execution. 

Plaintiff  was  not  in  possession  of  the  property  at  the  time  of  the  trial.  He 
had  not  given  the  bond  required  by  section  3229  of  the  Code,  and  no  order 
had  been  issued  by  the  clerk  for  its  delivery  to  him.  If  the  jury  had  found 
that  he  was  entitled  to  the  possession  of  the  property,  and  had  also  found  the 
aggregate  value,  he  might  have  elected  to  take  execution  for  that  value;  and 
in  that  case,  the  court  could  have  entered  such  judgment  on  the  verdict  as 
would  have  afforded  him  perfect  relief.  The  court  did  not  know  when  it  sus- 
tained the  motion  that  he  would  not  make  this  election,  in  case  he  succeeded 
in  establishing  his  right  to  the  property.  He  had  no  occasion  to  show  the 
value  of  the  different  articles,  unless  he  intended  to  take  execution  for  the  de- 
livery of  the  property;  and  as  he  introduced  no  evidence  of  their  value,  the 
reasonable,  presumption  is  that  he  did  not  intend  to  make  that  election.  De- 
fendants had  the  right  under  section  3238,  if  any  interest  of  theirs  would 
thereby  be  protected,  to  require  the  jury  to  find  the  value  of  the  different  ar- 
ticles; but  such  finding  was  clearly  not  essential  to  plaintiff's  right  of  recov- 
ery. 

2.  The  second  ground  of  the  motion  was  that  plaintiff  did  not  prove  that 
the  property  was  detained  in  Sac  county.  It  is  alleged  in  the  petition  that  de- 
fendant Willson  detained  the  property  in  that  county,  but  there  was  no  direct 
evidence  as  to  where  it  was  situated  when  the  suit  was  instituted.  We  are 
of  the  opinion,  however,  that  the  omission  of  plaintiff  to  prove  this  averment 
does  not  defeat  his  right  of  recovery.    It  is  provided  by  section  8225  of  the 
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€ode  that  "an  action  for  the  recovery  of  specific  personal  property  may  be 
brought  in  the  county  where  the  property,  or  some  part  thereof,  is  situated." 
It  is  shown  by  the  pleadings  that  defendant  Willson  was  sheriff  of  Sac  county, 
and  he  is  presumed  to  be  a  resident  of  that  county;  so  that,  if  the  action  may 
be  brought  in  the  county  of  the  defendants'  residence,  it  was  properly  brought 
in  Sac  county.  But  let  it  be  conceded  that  under  section  3225  the  place  of 
bringing  suit  is  determined  by  the  situation  of  the  property,  and  not  the  resi- 
dence of  the  defendant.  Defendants'  remedy,  however,  if  the  action  was 
brought  in  the  wrong  county,  was  to  move  to  transfer  it  to  the  proper  county : 
and,  in  case  of  their  failure  to  make  such  application,  it  might  be  prosecuted 
to  judgment  in  the  county  where  brought.     Code,  §  2589.   . 

3.  The  third  ground  of  the  motion  was  that  the  title  to  the  property,  and 
the  right  of  possession,  were  transferred  to  the  Marion  County  National  Bank 
hy  the  chattel  mortgage  given  by  Davis  before  the  assignment,  and  that  plain- 
tiff could  not,  therefore,  maintain  an  action  for  possession  of  it.  To  entitle 
plaintiff  to  recover  in  the  action,  it  is  not  essential  that  he  should  have  tha 
legal  title  to  the  property,  but  he  may  recover  on  a  naked  right  of  possession. 
While  the  effect  of  a  chattel  mortgage  may  be  to  vest  the  legal  title  to  the 
property  in  the  mortgagee,  the  question  whether  the  right  of  possession  is  in 
the  mortgagor  or  the  mortgagee  depends  upon  the  terms  of  the  instrument. 
It  is  provided  in  section  1927  of  the  Code  that,  "in  the  absence  of  the  stipu- 
lations to  the  contrary  in  the  mortgage,  the  mortgagee  of  personal  property  is 
entitled  to  the  possession  thereof."  It  is  therefore  competent  for  the  parties 
to  stipulate  in  the  mortgage  that  the  right  of  possession  shall  remain  in  the 
mortgagor  until  the  conditions  of  the  mortgage  are  broken.  There  is  no  pre- 
sumption, then,  from  the  mere  fact  that  a  chattel  mortgage  has  been  given, 
that  the  mortgagor  is  divested  of  the  right  to  the  possession  of  the  property 
covered  by  it;  but  the  question  whether  he  is  divested  of  that  right  is  deter- 
mined by  the  stipulations  contained  in  the  instrument.  As  stated  above,  the 
chattel  mortgage  was  not  introduced  in  evidence.  It  was  impossible,  then, 
for  the  court  to  determine  which  of  the  parties  to  it  was  entitled  to  the  pos- 
session of  the  property,  and  this  consideration  is  conclusive  as  to  this  ground 
of  the  motion. 

But  if  it  should  be  conceded  that  the  bank  had  the  right  under  the  mort- 
gage to  the  possession  of  the  property,  it  would  not  follow  that  plaintiff  cannot 
maintain  the  action.  The  rights  created  by  the  mortgage  exist  only  as  be- 
tween the  parties  to  the  instrument  and  those  claiming  under  them.  The 
mortgagor  is  not  divested  by  the  mortgage  of  all  interest  in  the  property.  By 
the  instrument  he  passes  the  legal  title  and  right  of  possession  to  it  to  the 
mortgagee  as  a  security  for  the  debt;  but  he  retains  the  right  of  redemption 
and  the  ownership  until  they  are  extinguished  by  the  foreclosure  of  the  mort- 
gage. As  against  all  the  world,  except  the  mortgagee,  or  those  claiming  under 
him,  he  is  entitled  to  the  possession  of  the  property.  The  case,  in  this  respect, 
does  not  differ  in  principle  from  Evans  v.  8t,  Paul  lfart>ester  Co.,  68  Iowa, 
204;  S.  C.  18  N.  W.  Rep.  881.  The  deed  of  assignment  passed  to  plaintiff  all 
interest  in  the  property  which  remained  in  Davis  after  the  execution  of  the 
mortgage.  Gimble  v.  Fej-guson,  58  Iowa,  414;  S.  C.  10  N.  W.  Rep.  789.  It 
is  said  by  appellees,  however,  that  if  the  mortgagee  has  the  right  to  the  pos- 
session of  the  property,  he  may  maintain  an  action  for  its  recovery;  and  con- 
sequently, if  plaintiff  can  recover  against  them,  they  may  be  compelled  to  re- 
spond to  both  parties  for  the  value  of  the  goods.  But,  as  is  pointed  out  in 
Bvatis  v.  8t,  Paul  Harvester  Co.,  supra,  they  have  it  in  their  power  to  pro- 
tect themselves  against  this  double  liability  by  having  the  mortgagee  made  a 
party  to  the  proceeding  and  its  rights  determined  by  the  judgment. 

The  district  court  erred  in  taking  the  case  from  the  jury,  and  directing  the 
verdict  for  defendants*  and  the  judgment  will  be  reversed. 
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Johnson  «.  Fennbll  and  othen. 

Filed  December  14, 1886. 

Fbaudulent  Cokvkyahcb— Cobbupt  Babqain— Plbadivq— Evidsncx. 

Where  a  Judgment  creditor  seeks  to  subject  certain  real  estate  to  the  payment  of 
the  debt  of  another,  alleging  a  corrupt  bargain  between  the  present  owner  and  his 
judgment  debtor,  the  former  owner,  whereby  the  present  owner,  without  giving 
any  consideration  therefor,  took  a  mortgage  on  saia  premises  for  a  lai]ge  amount  of 
money,  and  afterwards  purchased  at  a  sale  made  on  foreclosure  of  said  mortgage, 
it  is  competent,  under  a  general  denial,  for  the  owner  to  show  that  the  mortgage 
was  giyen  to  another  person  as  part  of  the  purchase  price  of  the  land,  and  that  it 
had  come  to  his  possession  legiamately. 

Appeal  from  Clarke  distriot  court. 

Plaintiff  is  the  owner  of  a  judgment  for  •1,352.98  and  costs,  obtained  by 
the  Fir9t  National  Bank  of  Osceola  against  the  defendants  Edson  Fennell  and 
(3.  G.  Fennell.  He  brought  this  action  to  subject  certain  real  estate,  the  title 
to  which  is  fiU^ged  to  be  in  defendant  Charles  B.  Simmons,  to  the  payment 
of  said  judgment,  on  the  ground,  as  is  alleged,  that  the  Fennels  are  the  act- 
ual owners  of  the  property,  and  the  title  thereto  is  held  by  Simmons  in  trust 
for  them,  and  is  so  held  for  the  purpose  of  fraudulently  covering  the  property 
and  preventing  its  appropriation  for  the  paymentof  the  debts  of  the  Fennells. 
The  district  court  dismissed  the  petition.    !@lAintiffs  appeal. 

W,  M,  WUson,  for  appellant,  S.  S.  Johnson.  M^  L.  Temple,  for  appellees, 
Edson  Fennell  and  others. 

K££D,  J.  It  is  alleged  in  the  petition  that  the  Fennells  were  the  owners 
of  a  large  quantity  of  lands  in  Clarke  county,  the  title  to  which  was  held  by 
themselves,  and  that,  being  involved  in  debt,  they  entered  into  a  corrupt 
agreement  with  Simmons,  by  which  they  agreed  to  execute  to  him  a  sham 
mortgage  on  the  premises;  and  that,  in  pursuance  of  this  agreement,  thej' 
did  execute  and  deliver  to  him  a  mortgage  thereon,  but  that  the  same  was 
made  without  any  consideration,  and  was  received  by  Simmons  solely  for  the 
purpose  of  hindering  and  delaying  the  creditors  of  the  Fennells  in  the  collec* 
tion  of  their  debts;  and  that  he  (Simmons)  subsequently  instituted  a  suit  for 
the  foreclosure  of  said  mortgage,  and  obtained  a  judgment  foreclosing  the 
same,  and  an  order  for  the  sale  of  the  mortgaged  premises  on  special  execu- 
tion; that  such  execution  was  subsequently  issued  on  said  judgment,  and  the 
premises  were  offered  for  sale  thereon,  and  were  bid  In  by  Simmons  at  the 
amount  of  the  judgment  and  costs,  and  the  execution  was  returned  satisfied, 
and  after  the  expiration  of  the  year  for  redemption  a  sheriff's  deed  was  exe- 
cuted to  Simmons,  conveying  the  premises  to  him.  The  answer  of  the  de- 
fendants is  a  general  denial  of  all  the  allegations  of  the  petition. 

1.  Flaintiff  introduced  in  evidence  a  deed  from  John  M.  Gregg,  conveying 
the  land  in  question  to  defendant  C.  G.  Fennell,  also  the  record  of  a  judg- 
ment rendered  in  the  circuit  court  in  an  action  wherein  the  defendant  Charles 

B.  Simmons  was  plaintiff  and  C.  G.  Feimell  and  Charles  E.  L.  Wilder  were 
defendants.    By  this  decree  the  plaintiff  therein  recovered  judgment  against 

C.  G.  Fennell  for  $4,222.20,  and  the  costs  of  the  action.  It  also  foreclosed  a 
mortgage  on  the  premises  in  question  given  to  secure  the  indebtedness,  and 
establishes  the  same  as  a  superior  lien  on  said  premises  to  the  lien  or  interest 
therein  of  the  defendant  Wilder.  He  also  introduced  the  judgment  docket, 
the  sale-book,  and  a  sheriff's  deed  showing  the  issuance  of  a  special  execu- 
tion on  said  judgment,  a  sale  of  the  property  thereunder  to  Simmons,  and  a 
subsequent  conveyance  of  it  to  him  by  tiie  sheriff.  Neither  the  note  or  mort- 
gage on  which  the  judgment  was  rendered,  nor  the  pleadings  in  the  case, 
were  introduced  in  evidence,  and  there  is  nothing  in  the  recitals  of  the  judg- 
ment indicating  to  whom  the  note,  and  mortgage  were  originally  executed. 
Flaintiff  proved  that  no  mortgage  from  Fennel!  to  Simmons  was  recorded  in 
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the  office  of  the  recorder  of  deeds  of  the  county.  He  also  Introduced  evidence 
tending  to  prove  that  Simmons'  circumstances  were  such  that  it  is  impossi* 
ble  that  he  should  have  advanced  to  Pennell  the  amount  of  money  for  which 
the  Judgment  was  rendered.  Simmons  introduced  evidence  which  tends  to 
prove  that  the  note^and  mortgage  on  which  the  judgment  was  rendered  were 
given  by  Pennell  to  Gregg  to  secure  a  portion  of  the  purchase  price  of  the 
land,  and  that  they  were  subsequently  purchased  of  Gregg  by  Simmons* 
mother,  who  gave  them  to  him.  Raintifc  objected  to  the  introduction  of  this 
evidence'on  the  grounds  of  incompetency  and  irrevelancy»  and  counsel  in- 
sists on  these  objections  in  this  court.  He  contends  that  the  evidence  is  in- 
competent, because  it  tends  to  contradict  the  record  of  the  judgment,  his 
position  being  that  the  record  is  conclusive  evidence  that  the  judgment  was 
rendered  on  a  note  and  mortgage  given  by  Pennell  to  Simmons.  But,  as  is 
stated  above,  the  record  is  silent  on  the  question  as  to  who  was  the  payee  of 
the  note.  It  therefore  proves  nothing,  except  that  Simmons  at  the  time  of 
its  rendition  held  the  title  to  the  note  and  mortgage  on  which  it  was  rendered. 
The  evidence  objected  to,  then,  has  no  tendency  to  contradict  the  record.  It 
simply  tends  to  prove  a  fact  which  is  not  shown  by  the  judgment  record, 
viz.,  the  identity  of  the  note  and  mortgage  upon  which  the  judgnfent  was 
rendered,  and  we  think  it  competent  for  that  purpose. 

It  is  next  contended  that  the  evidence  is  not  relevant  to  any  issue  made  by 
the  pleadings.  As  stated  above,  the  answer  was  a  mere  denial  of  the  allega- 
tions of  the  petition.  No  affirmative  defense  was  pleaded,  and  appellant's 
position  is  that  the  facts  which  the  evidence  tends  to  prove  would,  if  proven, 
constitute  a  special  defense  to  plaintiff's  claim,- and  that,  under  the  provis- 
ions of  section  2718  of  the  Code,  they  cannot  be  given  in  evidence  without 
having  been  specially  pleaded.  We  think,  however,  that  the  evidence  does 
not  tend  to  establish  any  special  defense,  but  that  it  tends  rather  to  disprove 
the  facts  which,  under  the  issue,  plaintiff  was  bound  to  prove.  Plaintiff's  alle- 
gation is  that  defendant  Simmons  obtained  the  title  to  the  land  by  purchase 
at  sheriff's  sale  under  the  foreclosure  of  a  mortgage  which  Pennell  had  given 
to  him,  and  that  this  mortgage  was  given  without  consideration,  in  pursuance 
of  a  corrupt  agreement  between  the  parties  to  thereby  cover  the  property  and 
place  it  beyond  the  reach  of  Pennell's  creditors.  Under  the  issue,  he  was 
bound  to  establish  these  facts.  He  introduced  evidence  which  tends  to  prove 
them,  and  which  he  claims  is  sufficient,  if  uncontradicted,  to  establish  them. 
The  evidence  objected  to  certainly  tends  to  disprove  the  facts  which  plaintiff 
was  required  to  establish.  It  tends  to  prove  that  defendant  acquired  title  to 
the  premises  under  the  foreclosure  of  a  valid  mortgage  given  to  a  third  party 
for  a  valuable  consideration,  the  title  to  which  he  acquired  by  lawful  means. 

It  is  provided  by  section  2704  of  the  Code  that  ''under  a  denial  of  an  allega- 
tion, no  evidence  shall  be  introduced  which  does  not  tend  to  negative  some 
fact  the  party  making  the  controverted  allegation  is  bound  to  prove."  We 
think  the  evidence  is  admissible  under  this  rule.  It  is  insisted,  however, 
that  defendant's  answer  is  a  denial  that  he  has  title  to  the  premises,  while 
the  evidence  tends  to  prove  that  he  holds  it  by  a  valid  title,  and  that  it  is 
irrelevant  for  that  reason.  When  fairly  considered,  however,  the  answer 
amounts  to  no  more  than  a  denial  by  defendant  that  he  acquired  the  title  in 
the  manner  and  by  the  means  charged  in  the  petition. 

2.  We  come  now  to  the  merits  of  the  controversy.  The  evidence  shows, 
without  any  doubt,  that  the  mortgage,  which  was  foreclosed  by  the  judgment 
of  the  circuit  court  in  the  case  of  Siminona  v.  C  Q.  Pennell  and  Wilder, 
was  given  by  Pennell  to  Gregg  to  secure  a  portion  of  the  purchase  price  of 
the  land  which  was  sold  by  Gregg  to  Pennell.  It  is  also  proven  by  the  testi- 
mony of  Gregg,  who  is  a  disinterested  and  creditable  witness,  that  Mrs.  Sim- 
mons, the  mother  of  defendant,  after  the  maturity  of  the  note  paid  him  the 
amount  then  due  thereon,  and  that  he  indorsed  the  note  and  delivered  it  and 
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the  mortgage  to  her,  and  that  no  portion  of  the  debt  evidenced  by  the  note  was 
ever  paid  to  him  by  Fennel!.  It  is  apparent,  therefore,  that  plaintiff  must 
establish,  before  he  can  recover,  either  that  Mrs.  Simmons  in  the  transaction 
with  Gregg  was  acting  as  the  agent  of  Pennell,  and  that  the  money  which 
she  paid  to  Gregg  belonged  to  Pennell,  or  that  Fennel!  has  paid  the  debt  evi- 
denced by  the  note  since  its  transfer  by  Gregg  to  Mra.  Simmons.  We  do  not 
deem  it  necessary  to  set  out  in  this  opinion  the  evidence  relied  on  by  plain- 
tiff. It  is  sufficient  to  say  that,  in  our  judgment,  it  entirely  fails  to  establish 
eitlier  of  said  facts. 

We  think,  therefore,  that  the  case  was  rightly  determined  by  the  district 
court,  and  the  judgment  will  be  affirmed. 


Sawyer  v.  Brossart  and  others. 

Piled  December  16.  1886.  '  '— 

GOUTBAOT  TO  CoNVEY— AOCKPTANCB  OF  OfFKB— SPEOIFtO  PbRFORMANOB. 

Where  the  owner  of  a  piece  of  property  offers  to  sell  it  for  a  specified  sniomit 
of  money,  and  the  party  receiving  the  oner  telegraphs  in  reply,  "Accept  your  of- 
fer for  two  buildings  at  live  thousand  dollars.  Money  at  your  order  at  First  Na- 
tional Bank  here.  Telegraph  me  immediately  when  to  expect  deed/' — this  is  not 
such  an  unqualified  acceptance  as  the  ofier  contemplated,  and  can  create  no  rights 
•  to  a  claim  for  specific  performance. 

Appeal  from  Johnson  district  court. 

This  is  an  action  to  enforce  the  specific  performance  of  an  alleged  contract 
for  the  purchase  of  certain  real  estate,  or  for  the  recovery  of  damages  for  fail- 
ure to  perform,  if  it  be  found  that  the  title  of  the  property  cannot  l^  conveyed 
to  the  plaintiff.  The  cause  being  in  equity,  a  trial  was  had  to  the  court, and 
a  decree  was  entered  for  the  defendants.    Plaintiff  appeals.    . 

C.  S.  Rauck  and  S.  H,  Farrall,  for  appellant,  D.  F.  Sawyer.  Bool  it  Jack- 
sarif  for  appellees,  John  F.  Brossart  and  others. 

BoTHRocK,  J.  The  defendant  John  F.  Brossart,  a  resident  of  Iax  Angeles, 
California,  was  the  owner  of  the  property  in  controversy,  consisting  of  two 
business  rooms  in  Iowa  City.  On  the  twenty-first  day  of  September,  1883,  a 
letter  was  received  by  t;^e  plaintiff  from  Brossart,  the  material  part  of  which 
is  as  follows:  '*  Yours  at  hand.  You  can  have  that  building  for  thirty-five 
hundred  dollars,  or  the  two  for  five  thousand  dollars.  Let  me  hear  from  you 
at  once."  On  the  next  morning  the  plaintiff  sent  to  Brossart  the  following 
telegram: 

"Iowa  City,  Iowa,  September  21, 1883. 

'*John  F.  Brossart,  Los  Angeles,  California:  Accept  your  offer  for  two 
buildings  at  five  thousand  dollars.  Money  at  your  order  at  First  National 
Bank  here.    Telegraph  me  immediately  when  to  expect  deed. 

"D.  F.  Sawy&r.- 

On  the  afternoon  of  the  twenty-first  day  of  September  a  contract  of  sale 
was  made  of  one  of  said  business  rooms  by  Messrs.  Boal  &  Jackson  to  the  de- 
fendant, Noel,  at  an  agreed  price  of  $5,000,  said  Boal  &  Jackson  claiming  to 
be  agents  of  Brossart,  and  authorized  to  make  the  sale.  Said  agents  also 
sent  Brossart  a  telegi*am,  advising  him  of  the  sale  they  had  made.  Both  of 
said  telegrams  were  received  by  Brossart  at  the  same  time.  He  conveyed 
the  property  to  Noel  in  accord  with  the  contract  made  by  Boal  &  Jackson. 
The  plaintiff  claims  that  his  acceptance  of  the  offer  by  telegram  was  binding 
upon  Brossait,  and  that  the  contract  was  complete  from  the  date  of  such  ac- 
ceptance. It  is  also  claimed  that  Boal  &  Jackson  were  not  authorized  by 
Brossart  to  make  a  sale  of  the  property;  and  it  is  charged  that  Noel  acted  in 
bad  faith,  and  fraudulently  interfered  and  prevented  the  plaintiff  from  cios- 
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ing  up  the  purchase.  We  don't  think  such  claim  is  well  founded.  Noel  had 
the  same  right  to  purchase  this  property  that  the  plaintiff  had,  and  If  he  suc- 
eeeded  in  making  a  valid  purchase  he  Only  prevented  the  plaintiff  from  pur- 
chasing the  property  at  much  less  than  its  value,  as  the  evidence  shows. 

When  Ikossart  learned  that  he  had  offered  the  property  at  les«  than  its 
value,  or  in  any  state  of  the  case,  it  was  his  right  to  stand  upon  a  strict  ac- 
ceptance of  his  offer.  We  don't  think  it  is  material  to  inquire  whether  Boal 
&  Jackson  had  authority  to  make  a  valid  sale.  We  think  that  Brossart  was 
not  bound  to  comply  with  the  acceptance  of  plaintiff,  because  it  was  not  an 
acceptance  of  the  offer.  It  was  coupled  with  a  condition  with  which  Bros- 
sart was  not  required  to  comply.  It  was  Sawyer's  duty  to  pay  the  money  to 
Brossart.  It  was  a  direct  offer,  and  required  an  acceptance  in  the  terms  of 
the  offer.  Brossart  made  no  reply  to  the  telegram  from  plaintiff.  It  was 
his  right  to  ijrnore  it  by  silence;  and  all  the  evidence  shows  that  from  that 
time  lie  treated  the  nesrotiations  as  at  an  end.  Brossart's  offer  entitled  him 
to  have  the  money  paid  to  him  at  Los  Angeles  and  to  deliver  the  deed  there. 
The  conclusion  we  reach  finds  support  in  the  following  cases:  Northwestern 
Troth  Co,  V.  Meade,  21  Wis.  474;  Baker  v.  Holt,  66  Wis.  100;  S.  C.  14  N.  W. 
Rep.  8;  1  Pars.  Cont.  (6th  Ed.)  475. 

Attirmed. 


City  of  Burlington  d.  Palmeb. 

Filed  December  15.  1886. 

1.  Municipal  Corporations— Construction  of  Sewer  in  Macabamizzd  Stbkkib.~£z- 

PENSE   OF  RKfiTORING, 

A  municipal  corporation  constructing  a  sewer  in  a  macadamized  street  is  under 
obligations  to  restore  the  street  to  its  former  condition,  and  should  pay  therefor 
out  of  the  geueral  funds,  and  not  assess  the  costs  thereof  to  the  abutting  property 
owners. 

2.  Same — Suit  to  Collect  Special  Tax — Counter-Claim. 

A  counter-claim  cannot  be  set  up  to  a  suit  to  collect  a  special  tax  levied  by  a  cor- 
poration for  local  improvement. 

Appeal  from  Des  Moines  circuit  court. 

Action  to  recover  a  special  tax  assessed  for  macadamizing  a  street.  There 
was  a  judgment  in  the  circuit  court  for  plaintiff.  Defendant  appeals.  The 
facts  of  the  case  appear  in  the  opinion. 

A.  M,  Autrobus  and  /.  /.  Seerley,  for  appellee,  City  of  Burlington.  Hedge 
<fr  Blythe^  Newman  &  Blake,  and  /.  6\  Powers,  for  appellant,  Luke  Palmer. 

Beck,  C.  J.  1.  The  facts  disclosed  by  the  pleadings  and  evidence  upon 
which  plaintiff  bases  its  right  to  recover  in  this  action  are  these:  The  city, 
for  the  purpose  of  changing  the  course  of  a  creek  crossing  Valley  street, 
caused  a  double  sewer  to  be  constructed  from  the  creek  down  that  street  to 
the  river,  thus  conducting  tlie  water  of  the  creek  to  the  river  through  the 
sewer.  Valley  street,  before  the  work  was  commenced,  was  in  good  condi- 
tion, having  been  before  well  macadamized.  In  order  to  construct  the  sewer, 
it  became  necessary  to  take  up  the  macadamizing  of  the  street,  except  the 
parts  adjacent  lo  the  pavements  and  gutters,  of  the  width  of  about  six  feet. 
Atter  the  completion  of  the  sewers,  the  city  proceeded  to  again  macadamize 
the  street.  Jiut  a  different  plan  for  the  work  being  adopted,  it  became  neces- 
sary, in  order  to  carry  it  out,  to  take  up  the  strips  of  old  work  not  before  re- 
moved. There  was  therefore  a  wholly  new  macadam  pavement  constructed 
upon  all  the  parts  of  the  street  along  which  the  sewer  was  built.  A  levy  of  a 
special  tax  upon  the  abutting  property  to  pay  for  the  cost  of  the  new  macadam- 
izing was  made  by  the  unanimous  vote  of  the  city  council.  See  Code,  §  466. 
To  collect  this  tax  the  action  before  us  was  brought.  The  defendant  pleaded 
a  counter-claim  for  injury  sustained  by  reason  of  the  negligent  and  improper 
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prosecution  of  the  work.  A  demurrer  to  this  defense  was  sustained.  The 
defendant  insisted  in  the  court  below  that  plaintiff  is  not  authorized  by  the 
statute  to  make  a  special  assessment  upon  the  abutting  property  to  pay  for 
the  work;  that  it  was  the  duty  of  the  city  to  restore  the  street  to  as  good  con- 
dition as  it  was  before  the  work  commenced,  paying  therefor  out  of  tlie  gen- 
eral revenue  of  the  city  the  cost  thereof,  being  a  part  of  the  expense  of  con- 
structing the  sewer  which  is  by  law  paid  out  of  the  general  revenue  of  the 
city.  Code,  §  465.  The  question  presented  by  this  position  of  defendant  was 
raised  by  a  demurrer  to  plaintiffs  reply  to  defendant's  answer.  It  was  and 
is  a  con  Drolling  question  in  the  case. 

2.  It  will  be  observed  that  two  questions  are  in  the  case,  which  stated  in 
logical  order  are  as  foUows:  (1 )  Has  the  city  authority  to  levy  an  assessment 
upon  abutting  lots  to  replace  good  and  sufficient  macadamizing  removed  and 
destroyed  by  it  in  constructing  the  sewer,  the  new  macadamizing  being  of  a 
character  different  from  the  old  work  ?  (2)  May  the  defendant,  in  an  action 
for  the  recovery  of  a  special  assessment  for  the  improvement  of  a  street,  plead 
a  counter-claim? 

.3.  Code,  §  465,  declares  that  cities  and  towns  ''shall  have  power  to  provide 
for  the  grading  and  repairs  of  any  street,  avenue,  or  alley,  and  the  construc- 
tion of  sewers,  and  shall  defray  the  expenses  of  the  same  out  of  the  general 
funds  of  such  city  or  town."  Section  465  declares  that  these  municipalities 
"shall  have  power  to  construct  sidewalks,  to  curb,  pave,  gravel,  macadamize, 
and  gutter  any  highway  or  alley  therein,  and  to  levy  a  special  tax  on  the  lots 
and  parcels  of  land  fronting  on  such  highway  or  alley,  to  pay  the  expenses 
of  such  improvement."  It  is  plain  that  the  macadamizing  for  which  the  as- 
sessment in  question  was  made  was  not  done  for  the  repair  of  the  street  Its 
expense,  therefore,  could  not  have  been  paid  out  of  the  general  funds  of  the 
city  on  the  ground  that  the  work  was  done  for  the  repairs.  But  section  465 
provides  that  all  expenses  of  the  construction  of  sewers  shall  be  paid  out  of 
the  general  funds.  It  appears  to  us  that  the  cost  of  macadamizing  to  take  the 
place  of  the  work  destroyed  in  building  the  sewer  pertains  to  the  expense  of 
the  sewer.  The  city  surely  could  not,  for  any  purpose,  destroy  and  remove 
the  macadamizing  of  a  street,  and  escape  from  the  obligation  of  restoring  it. 
If,  in  making  a  sewer,  it  becomes  necessary  to  do  so,  the  city  should  restore 
the  street  to  its  prior  condition,  and  it  is  plain  that  the  cost  of  such  restora- 
tion is  a  part  of  the  expense  of  making  the  sewer.  Ko  obligation  under  sec- 
tion 466  rests  upon  the  owners  of  abutting  property  to  pay  for  such  restora- 
tion, which  is  a  very  different  thing  from  the  new  macadamizing  upon  streets 
not  before  improved  in  that  way.  The  owners  of  abutti n  g  lots  may  be  charged 
with  the  cost  of  macadamizing  streets,  but  the  statute  does  not  provide  that 
this  burden  shall  be  repeated  whenever  the  city  may  destroy  the  work  done 
for  the  improvement  of  the  street.  These  conclusfons  are  not  only  in  har- 
mony with  reason,  but  reach  just  results. 

4.  The  other  question  in  the  case  involves  the  right  of  defendant  to  set  up 
a  counter-claim  in  an  action  brought  by  a  city  to  recover  a  special  tax.  In 
our  opinion,  it  cannot  be  done.  The  tax  is  levied  in  the  exercise  of  govern- 
mental authority  conferred  by  the  state  upon  the  city,  and  is  to  be  expended 
for  a  special  purpose  demanded  by  the  wants  of  the  public.  Surely  the  tax- 
payer has  no  right  to  divert  the  revenue  raised  by  the  tax  to  purposes  other 
than  those  for  which  it  was  levied.  Did  he  possess  such  authority,  the  public 
would  be  deprived  of  benefits  which  municipal  governments  are  intended  to 
promote.  If  a  tax  levied  to  macadamize  a  street  may  be  diverted  to  the  liqui- 
dation of  damages  sustained  by  the  tax-payer  by  reason  of  the  negligent  per- 
formance of  the  work,  it  is  plain  that  the  revenue  is  appropriated  to  a  pur- 
pose other  than  that  prescribed  by  law.  But  this  the  courts  will  not  permit. 
The  tax  is  set  apart  for  the  improvement,— it  cannot  be  disbursed  for  otlier 
purposes.    Defendant's  claim  for  damages  is  to  be  paid  out  of  the  general 
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fund  of  the  city.  If  he  may  plead  it  as  a  counter-claim,  the  special  fund  would 
be  devoted  to  general  purposes.  This  the  law  will  not  permit.  We  conclude, 
therefore,  that,  in  an  action  of  this  character,  a  counter-claim  cannot  be 
pleaded.  This  conclusion  is  supported  by  these  authorities:  Whiting  v.  City 
of  Boston,  106  Mass.  89;  Himmelmann  v.  8panageh  89  Gal.  389;  Cooley, 
Tax'n,  18;  Dill.  Mun.  Ck)rp.  §  810. 

5.  It  will  be  observed  that  under  our  ruling  the  tax  involved  in  this  case 
cannot  be  recovered.  This  is  not  inconsistent  with  our  conclusion  that  a 
counter-claim  cannot  be  pleaded  in  the  action.  We  hold  that  such  a  defense 
cannot  be  set  up  to  an  action  to  collect  a  special  tax.  Though  no  recovery 
of  the  tax  may  be  had,  yet  the  counter-claim  cannot  be  pleaded,  for  the  reason 
that  the  law  does  not  permit  such  a  defense  in  actions  or  proceedings  to  en- 
force the  collection  of  taxes.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  judgment  in  harmony  with  this  opinion. 


Byebs  v.  Habbis  and  others. 
Filed  December  15, 1885. 

1.  PBOVIflSOBT  NOTB^EXTBirSION  OF  TiMJB— CoNSIDEBATION^RbLEASB  OF  SUBITin. 

An  agreement  to  extend  the  time  of  the  payment  of  a  note,  made  without  con- 
sideration, is  not  such  an  extension  of  time  as  will  release  a  surety  on  such  note. 

2.  Same— Contract  in  Wbitino— Evidehob. 

Under  the  Code  (section  2119)  a  contract  in  writing  imports  a  consideration;  but 
this  presumption  may  be  overcome  by  evidence. 

Appeal  from  Mills  district  court. 

Action  upon  a  promissory  note,  tried  to  the  court  without  a  jury,  and  judg- 
ment was  render^  for  plaintiff.    Defendant  appeals. 

Leiois  <&  Young  and  8tone  (&  Gilliland,  for  appellants,  F.  G.  Harris  and 
others.     Watkins,  Williaina  &  Wright,  for  appellee,  Mellissa  Byers. 

Beck,  G.  J.  1.  The  only  defense  pleaded  to  the  action  is  that  plaintiff  en- 
tered into  an  agreement  to  extend  the  time  of  the  payment  of  the  note  for 
one  year,  and  two  of  the  defendants,  who  are  sureties  upon  the  note,  in  a 
separate  answer  allege  that  the  principal,  after  such  extension,  became  in- 
solvent. This  defense  is  supported  by  certain  letters  which  passed  between 
the  plaintiff  and  the  principal  in  the  note  wherein  he  asked  plaintiff  whether 
she  would  permit  him  "to  keep  the  money  longer."  In  reply,  she  informed 
bim  that  she  would  permit  the  note  to  run  another  year.  The  letters  show 
no  proposition  on  the  part  of  defendant  to  pay  any  consideration  for  extend- 
ing the  time  of  payment  of  the  note,  and  plaintiff  in  her  reply  demands  none. 
There  is  no  evidence  of  any  consideration  of  any  character  paid  by  defendant, 
and  plaintiff  testified  positively  that  there  was  none.  Her  evidence  is  not 
contradicted. 

2.  As  there  was  no  consideration  for  the  extension  of  time  of  payment  of 
the  note,  plaintiff's  agreement  to  that  effect  wiis  not  binding  upon  her. 
There  was  no  contract  for  extension  of  time  which  the  law  will  recognize. 
The  familiar  rules  upon  which  these  conclusions  are  based  are  admitted  by 
all.  The  action  was  properly  brought  upon  the  note  before  the  expinttion  of 
the  time  of  the  alleged  extension  of  payment,  and  the  sureties  were  not  dis- 
charged. 

3.  Counsel  for  defendants  insist  that  the  extension  of  the  time  of  payment 
of  the,  note  is  a  valuable  consideration,  and  will  support  a  contract.  This 
proposition  is  true,  but  it  is  not  applicable  to  the  case  for  the  reason  that  the 
principal  in  the  note  made  no  promise  or  contract  to  pay  anything  for  the  ex- 
tension. If  he  had  promised  to  pay  a  sura  for  the  extension,  the  considera- 
tion therefor  would  have  been  found  in  plaintiff's  agreement  to  extend  the 
time  for  payment  of  the  not-e.    But  no  such  promise  was  made  by  defendant. 
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It  18  insisted  that  the  contract  being  in  writing  imports  a  oonsideration. 
Code,  §  .2113.  But  this  presumption  may  be  overcome  by  evidenoe,  which 
was  done  upon  the  trial. 

5.  It  is  insisted  that  as  the  want  of  consideration  was  not  pleaded  by  plain- 
tiff it  cannot  be  relied  upon  as  a  defense.  If  there  is  anything  in  the  objec- 
tion it  cannot  be  urged  in  this  court  for  the  reason  it  was  not  made  in  the 
court  below. 

The  judgment  of  the  district  court  is  affirmed. 


McGrew  v.  Downs. 

Filed  December  15,  1885. 

1.  JUDGMKNT— DePAULT^AcTION  FOR  DAMAGES — CITATION. 

Wliere  the  court  has  established  a  rule  (under  section  180  of  the  Code)  making 
the  day  on  which  to  file  pleadings  other  than  that  fixed  by  section  2599,  and  de- 
fendant in  an  action  was  cited  to  appear  and  defend  by  such  time  so  established, 
and  fails  to  do  so,  de&ult  is  properly  entered  against  him. 

2.  Same— Motion  to  set  Aside  Judgment— Affidavit  of  Merits. 

Where  a  motion  is  filed  to  set  aside  a  default-judgment,  unless  the  party  also  files 
an  affidavit  setting  forth  a  statement  of  the  facts  constituting  his  deftfnse,  as  pro- 
vided for  by  section  2871  of  the  Code,  such  motion  will  be  denied. 

Appeal  from  Pottawattamie  district  court. 

Plaintiff  brought  this  action  against  the  defendant  to  recover  damages  for 
an  alleged  assault  and  battery.  By  the  original  notice  defendant  was  cited 
to  appear  and  defend  before  noon  of  the  first  day  of  the  next  term  of  the  dis- 
trict court.  On  the  first  day  of  the  term  counsel  entered  an  appearance  for 
defendant,  and  announced  that  he  would  file  an  answer  in  the  cause  on  the 
next  morning.  After  this,  and  on  the  same  day,  counsel  for  plaintiff  claimed 
a  default,  and  the  court  entered  a  default  against  defendant.  Pour  days  after 
the  default  was  entered  defendant*  filed  a  motion  to  set  it  aside.  This  mo- 
tion was  overruled,  and  from  this  order  defendant  appeals. 

Q,  A,  Holmes,  for  appellant,  Willis  Downs.  John  P.  Organ  and  C  R,  (& 
E.  H,  Scott,  for  appellee,  Thomas  McGrew. 

IlEEij,  J.  In  citing  the  defendant  to  appear  and  defend  on  the  first  day  of 
the  term,  plaintiff  proceeded  under  the  following  rule,  which  had  been  adopted 
by  the  judges  of  the  district  and  circuit  courts  of  the  Thirteenth  judicial  district: 
"Rule  1.  In  all  cfises  the  plaintiff  may  inform  the  defendant  in  the  original 
notice  that  unless  he  appear  thereto  and  defend  before  noon  of  the  first  day 
of  the  term  at  which  he  is  required  to  appear,  default  will  be  entered  against 
him ;  and  when  the  defendant  is  served  with  such  notice,  he  shall  demur  or 
answer,  or  do  both,  as  to  the  original  petition  before  noon  of  the  first  day  of  the 
next  trrm." 

1.  It  is  contended  that  this  rule  is  not  authorized  by  statute,  and  hence  that, 
as  the  statute  (Code,  §  2599)  provides  that  the  defendant  shall  be  cited  by  the 
original  notice  to  appear  and  defend  before  noon  of  the  second  day  of  the  term, 
he  cannot  be  adjudged  to  be  in  default  before  the  second  day.  Section  180  of 
the  Code  provides  that  "the  judges  of  the  district  and  circuit  court  in  any 
district  may  provide  by  general  rule  (1)  that  the  time  of  filing  pleadings  or 
motions  shall  be  other  than  provided  in  this  Code;  (2)  that  issues  m  all  or  a 
part  of  the  counties  in  such  district  shall  be  made  up  in  vacation;  *  *  * 
(4)  adopting  such  other  rules  as  they  may  deem  expedient,  not  Inconsistent 
with  this  Code."  It  is  very  clear,  we  think,  that  the  power  to  adopt  Uie rule 
in  question  is  conferred  by  these  sections. 

2.  "Default  may  be  set  aside  on  such  terms  as  the  court  may  deem  just, 
among  which  must  be  that  of  pleading  issuably  and  forthwith,  but  not  unless 
an  affidavit  of  merits  be  filed  and  a  reasonable  excuse  shown  for  having  made 
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such  default."  Code,  §  2871.  This  provision  contemplates  that  the  party 
shall  set  forth  in  his  affidavit  a  statement  of  the  facts  constituting  his  defense. 
This  was  not  done  by  the  defendant  in  this  case.  He  stated  in  general  terms, 
however,  that  he  had  a  good  defense  to  plaintiff's  claim.  But  tliis  is  no  more 
than  the  expression  by  him  of  the  opinion  that  he  had  a  good  defense.  This 
court  lias  frequently  held  that  this  is  not  a  compliance  with  the  requirement 
of  the  statute.    Jcerger  v.  Evans,  46  Iowa,  188;  King  v.  Stewart,  48  Iowa,  334. 

The  district  court  was  justified  on  this  ground  in  overruling  the  motion. 

Affirmed. 


Yan  Horn  v.  Bedmon  and  another. 

Filed  December  15,  1885. 

New  Trial— Newly-Discovered  Evidbnc»— Dtte  Diligence. 

Evidence  examined  and  held  sufficient  to  require  the  court  to  have  sostainedthe 
motion  for  a  new  trial. 

Ai>peal  from  Montgomery  district  court. 

This  is  a  controversy  involving  the  ownership  of  two  colts.  The  form  of 
the  action  is  replevin.  There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  the  defendants.    Plaintiff  appeals. 

W,  H.  Redmond  and  W.  S,  Straun,  for  appellant,  Tunis  Yan  Horn.  Jun- 
kin  &  Beemer,  for  appellees,  S.  H.  Bedmon  and  another. 

RoTHROCK,  J.  It  appears  from  the  record  in  the  case  that  the  colts  in  ques- 
tion were  once  owned  by  one  Wesley  Hall.  At  the  time  he  became  the  owner 
of  the  property  he  i-esided  with  one  C.  H.  Hall.  Wesley  Hall  left  the  resi- 
dence of  C.  H.  Hall,  and  the  colts  were  in  a  pasture  upon  a  part  of  the  plain- 
tiff's father's  farm,  which  was  in  the  possession  of  one  Fryer.  Wesley  Hall 
was  working  for  the  plaintiff's  father.  The  plaintiff  claims  that  he  bought 
the  colts  of  Wesley  Hall  and  paid  him  the  contract  price  therefor.  He  took 
possession  of  them,  and  put  them  in  a  pasture  belonging  to  and  in  the  pos- 
session of  his  father.  The  fence  was  broken  down  and  the  colts  taken  away 
by  C.  H.  Hall  and  the  defendant  Overman,  and  others,  under  the  claim  made 
by  C.  H.  Hall  that  he  was  the  owner,  having  purchased  them  from  Wesley 
Hall  before  the  alleged  purchiise  by  the  plaintiff.  Tlie  plaintiff  sued  out  a 
search-warrant,  and  the  colts  were  taken  possession  of  by  virtue  of  the  war- 
rant by  the  defendant  Kedmon,  who  is  a  constable.  The  plaintiff  then  com- 
menced this  action  in  replevin  against  Redmon.  The  defendant  Overman 
intervened  in  the  action,  and  claimed  that  he  is  the  owner  of  the  colts  by 
purchase  from  C.  H.  Hall,  and  the  issue  presented  for  trial  was  whether  tlie 
plaintiff  or  Overman  was  the  owner  of  the  property.  Overman  does  not 
chiim  by  any  other  right  than  that  acquired  from  C.  H.  Hall.  No  question 
of  innocent  purchaser  without  notice  arises  in  the  case,  and  the  evidence  was 
directed  to  the  validity  of  the  alleged  purchase  made  by  the  plaintiff  and  that 
made  by  C.  H.  Hall.  There  was  direct  evidence  supporting  the  claim  of  each 
party.  The  alleged  purchase  by  C.  H.  Hall  was  prior  in  point  of  time  to  tliat 
of  the  plaintiff,  and  the  plaintiff  endeavored  to  prove  that  no  purchase  what- 
ever was  made  by  Hall. 

The  verdict  in  the  case  was  returned  on  the  second  day  of  April,  1884,  and 
on  the  fifth  day  of  the  same  month  the  plaintiff  filed  a  motion  for  a  new  trial, 
setting  forth  a  number  of  grounds  therefor.  Two  days  thereafter  the  plain- 
tiff filed  an  amendment  to  his  motion  for  a  new  trial,  setting  up  the  additional 
ground  of  newly-discovered  evidence.  This  amendment  was  supported  by  a 
number  of  affidavits  in  which  the  affiants  state  facts  in  tlie  nature  of  state- 
ments made  by  C.  H.  Hall,  which,  if  true,  show  quite  conclusively  that  the 
claim  made  by  him  that  he  purchased  the  colts  was  a  fictitious  pretense. 
There  are  also  the  affidavits  of  plaintiff  and  his  counsel,  which,  we  think, 
v.25i^.vsr.,no.l0— 56 
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show  that  there  was  no  lack  of  diligence  in  failing  to  discover  the  evidence 
before  verdict.  We  need  not  set  out  the  evidence,  nor  the  showing  of  dili- 
gence in  detail.  We  think  the  court  should  have  ordered  a  new  trial  upon 
this  ground. 

A  question  is  made  by  counsel  for  appellees  to  the  effect  that  the  amend- 
ment to  the  motion  for  a  new  trial  Wiis  propsrly  overruled  because  it  was  not 
filed  within  three  days  after  verdict,  as  required  by  section  2838  of  the  Code. 
The  ready  answer  to  the  point  made  is  that  the  cited  statute  does  not  require 
a  motion  for  new  trial  upon  the  ground  of  newly-discovered  evidence  to  be 
filed  within  three  days.  The  record  shows  that  the  amendment  was  filed  and 
disposed  of  during  the  term. 

It  is  proper  to  say  that  we  make  no  disposition  of  any  other  question  in  this 
case.  The  appellees  filed  an  additional  abstract  and  there  is  a  dispute  be- 
tween counsel  as  to  whether  it  was  served  upon  counsel  for  appellant.  But 
the  record  upon  the  question  above  discussed,  is  not  a  subject  of  controversy 
between  the  parties.  For  the  error  in  overruling  the  motion  for  a  new  trial 
the  judgment  will  be  reversed. 


GooDNOW  ©.  Litchfield.     (Two  Cases.) 
Filed  December  15,  1885. 

1.  Taxation— Taxes  Paid  in  Good  Faith — Recovery. 

Where  the  title  to  lands  was  in  dispute,  and  tlie  taxes  thereon  were  paid  by  one 
of  the  parties  claiming  title,  and  tlie  claims  of  the  otiier  i)arty  to  the  title  were  ul- 
timately established,  such  party  will  be  required  to  refund  the  money  so  paid  as 
taxes  on  said  lands,  together  with  6  per  cent,  interest  from  date  of  payment. 

2.  Removal  of  Cause— Citizenship — Arskjnment  to  Prevent  Removal. 

Where  the  assignment  of  a  claim  to  the  plainti IT  invests  him  with  the  title  to  the 
claim  or  cause  of  action,  and  authorizes  liim  to  prosecute  it  by  suit,  a  defendant  has 
no  right  to  a  removal  on  the  ground  of  citizenship.  Vinont  v.  Oiicago  dc  N.  W.  Ry. 
Co.,  21  N.  W.  Rep.  9,  followed. 

3.  Action — Change  op  Venue — Defective  Authentication  of  Affidavit. 

Where  the  venue  to  an  affidavit  is  laid  in  one  county,  and  the  acknowledgment 
taken  by  a  notary  public  in  a  different  county,  it  will  be  presumed  that  the  ac- 
knowledgment was  taken  by  the  notary  in  hisown  county. 

4.  Same— Seal  of  Fobeign  Notary— Presumption. 

Where  the  state  does  not  appear  on  the  seal  affixed  to  an  affidavit,  the  acknowledg- 
ment of  which  is  taken  by  a  notarj'^  public,  it  will  be  i)re3umed,  in  the  absence  of  a 
showing  to  the  contrary,  that  there  was  introduced  in  the  lower  ciuirt  testimony 
to  show  that  the  name  of  the  state  was  not  required  in  the  state  where  such  notary 
acted. 

Appeal  from  Webster  district  court. 

These  cases  involve  claims  for  reimbursement  for  taxes  paid  upon  certain 
lands  in  AVebster  county.  There  were  judgments  for  the  plaintiff,  and  the 
defendants  appeal. 

C.  H.  Gatchy  for  appellants,  Grace  II.  and  Edwin  C.  Litchfield.  George 
Crane,  for  appellee,  Edward  K.  Goodnow. 

RoTHROCK,  J.  1.  The  questions  in  these  cases  are  substantially  the  same, 
and  require  but  one  opinion  for  their  determination.  They  are  in  many  re- 
spects similar  to  cases  already  determined  by  this  court  involving  the  right 
to  recover  for  taxes  paid  on  what  is  known  as  the  Des  Moines  River  lands. 
The  whole  controversy  is  just  this:  The  lands  above  what  is  known  as  the 
"R^iccoon  Fork  of  the  Des  Moines  River"  were  for  a  long  lime  in  contro- 
versy between  what  is  known  as  the  "River  Grant"»and  the  "Railroad 
Grant."  The  claimants  under  the  river  grant  finally  recovered  the  land. 
Pending  the  various  contests  as  to  the  title  to  the  lands,  the  claimants  under 
the  railroad  grant  paid  large  sums  of  money  in  the  discharge  of  taxes  upon 
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the  lands.  They  claim  that  inasmuch  as  the  claimants  under  the  river  grant 
succeeded  in  obtaining  the  lands,  they  ought  to  pay  the  taxes  thereon ;  or, 
what  Is  the  same  thing,  they  ouglit  to  reimburse  the  claimants  under  the 
railroad  grant  for  what  they  have  paid.  This  court  has  been  of  that  opinion, 
and  in  the  many  cases  which  we  have  determined  arising  out  of  these  mat- 
ters we  have  determined  that  tlie  taxes  were  not  officiously  paid  by  the  plain- 
tiffs or  their  assignors,  but  that  the  payments  were  made  in  good  faith,  and 
ought  to  be  repaid  with  6  per  cent,  per  annum  interest  from  the  time  of  the 
respective  payments.  The  payments  in  these  cases  are  for  taxes  for  the  years 
1861,  1862,  and  1863.  It  is  urged  that  the  lands  were  not  taxable  for  the 
year  1861.  We  had  occasion  to  examine  this,  question  in  the  case  of  Good- 
now  V.  Wells,  ante,  864,  decided  at  the  present  term,  and  we  there  held  that 
the  lands  were  taxable  for  that  year,  and  with  that  decision  we  are  content. 

2.  The  defendant  moved  to  require  the  plaintiff  to  make  his  petitions  more 
specific,  and  the  motions  were  overruled.  The  petitions  show  that  the  plain- 
tiff sues  as  the  assignee  of  the  Dubuque  &  Sioux  City  Railroad  Company. 
The  assignment  was  in  writing,  and  the  same  is  exhibited  with  the  petitions, 
and  made  part  thereof.  It  plainly  appears  from  the  petition  that  the  plain- 
tiff sues  as  trustee  of  an  express  trust,  and  he  was  specially  authorized  to 
bring  and  maintain  suits  in  his  own  name  to  recover  the  taxes  in  question. 
We  think  the  petitions  were  sufficiently  specific. 

3.  The  defendants  filed  petitions  for  the  removal  of  the  causes  to  the  cir- 
cuit court  of  the  United  States.  They  alleged  that  they  were  citizens  of  the 
state  of  New  York,  and  "that  the  plaintiff,  Goodnow,  is  only  a  nominal  party 
to  the  suits,  and  has  no  interest  therein  whatsoever,  but  is  prosecuting  the 
same  for  the  sole  and  exclusive  use  and  benefit  of  the  Dubuque  Sc  Sioux  City 
Ruilrojid  Company,  which  was  at  the  commencement  of  the  suits  and  still  is 
a  corporation  under  and  by  virtue  of  the  laws  of  the  state  of  Iowa,  and  hav- 
ing its  principal  place  of  business  in  said  state  of  Iowa,  which  said  railroad 
company  directed  the  commencement  of  said  suit,  employed  counsel  to  prose- 
cute the  same,  and  are  directing  and  controlling  the  prosecution. "  The  peti- 
tion for  removal  was  disallowed,  and  the  defendants  excepted,  and  assign  the 
ruling  as  error. 

If  the  petition  had  been  entertained  by  the  court,  and  the  removal  ordered, 
it  would  have  been  upon  the  ground  that  the  controversy  was  really  between 
citizens  of  different  states;  that  is,  that  it  was  an  action  between  the  Du- 
buque &  Sioux' City  Railroad  Company,  of  the  state  of  Iowa,  and  of  the  de- 
fendant, a  citizen  of  the  state  of  New  York.  But  the  assignment  to  the  plain- 
tiff invested  him  with  the  title  to  the  claim  or  cause  of  action,  and  authorized 
him  to  prosecute  it  by  suit.  We  have  recently  decided  that  in  such  cfise  a 
party  has  no  right  to  a  removal  of  the  cause  to  the  federal  court.  See  Vimont 
V.  Chicago  &  N,  W.  Ry.  Co,,  21  N.  W.  Rep.  9. 

4.  The  venue  of  the  actions  was  changed  from  the  circuit  court  to  the  dis- 
trict court  of  Webster  county  on  the  application  of  the  plaintiff.  The  defend- 
ants insist  that  the  showing  made  for  the  change  of  venue  was  insufficient. 
The  affidavit  of  the  plaintiff  in  support  of  the  motion  to  change  the  venue  was 
as  follows : 

^*  State  of  Iowa,  County  of  Webster— In  the  Circuit  Court  of  said 

County. 
^'Edward  K,  Goodnow  v.  Grace  E,  Litchfield, 
"I,  Edward  K.  Goodnow,  being  first  duly  sworn,  depose  and  say  that  I  am 
the  plaintiff  in  the  above-entitled  action;  that  D.  D.  Miracle,  judge  of  this 
court,  is,  to  the  best  of  my  knowledge  and  belief,  so  prejudiced  against  me 
that  I  cannot  obtain  a  fair  trial  before  him,  and  that  the  existence  of  such 
prejudice  was  not  known  to  me  prior  to  the  last  continuance  of  this  cause. 

"Edward  K.  Goodnow. 
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** State  of  New  Tark,  County  of  yew  York. 

"I,  A.  G.  Yaughan,  a  notary  public  in  and  for  the  county  and  state  of  New 
York,  do  hereby  certify  that  the  foregoing  affidayit  was  sworn  to  before  me, 
and  subscribed  in  my  presence,  by  said  Edward  Goodnow  this  eighth  day  ol 
May,  A.  D.  1882. 

"  Witness  my  hand  and  seal.  A.  0.  Yaughan, 

[Seal.]  "Notary  Public,  Kings  Ck>ant7. 

1     ''Ctf.  filed  in  New  York  County*'' 

Abthub  C.  Vauohan, 

Notary  Public, 

Kings  Co.,  New  York  Ck>. 


It  IS  objected  that  the  affidavit  was  not  authenticated  as  required  by  law,. 
because  the  name  of  the  state  was  not  impressed  on  the  seal  of  the  notary 
public,  and  the  case  of  Stephens  t.  Williama,  46  Iowa,  540,  is  relied  upon  as 
decisive  of  the  question.  In  that  case  a  notary  public  in  Michigan  affixed  as 
a  seal  to  a  certificate  to  depositions  a  wafer  with  his  name  and  the  name  of 
the  county  written  with  a  pen,  and  there  was  no  impression  on  the  paper  or 
wafer.  It  was  held  that  as  no  proof  was  introduced  that  the  laws  of  Mich- 
igan were  different  from  our  own,  the  authentication  was  not  sufficient. 

No  objection  is  urged  in  argument  as  to  the  sufficiency  of  the  seal,  except- 
ing that  the  name  of  the  state  is  not  engraved  thereon.  This  is  required  by 
the  laws  of  this  state,  and  while  it  is  true  the  laws  of  other  states  are  pre- 
sumed to  be  the  same  as  our  own,  unless  the  contrary  is  shown,  yet  we  think 
it  is  fair  to  presume  that  some  showing  was  made  in  the  court  below 
that  by  the  laws  of  New  York  the  name  of  the  state  was  not  required  to  be 
engraved  on  the  seal.  Leioy  v.  Wilson,  43  Iowa,  605.  We  think  this  should 
be  presumed  in  this  case,  because  it  does  not  appear  affirmatively  that  this 
specific  question  was  raised  in  the  court  below.  The  only  objection  made  to 
the  change  of  venue  was  a  general  exception  to  the  order  making  the 
change.  It  is  said  no  presumption  can  be  entertained  that  any  evidence  was 
introduced,  because  it  appears  from  the  abstract  that  all  of  the  evidence  in- 
troduced in  the  court  below  is  contained  in  the  abstract.  We  think  this  has 
reference  to  the  evidence  taken  upon  the  trial  of  the  case  in  the  district  court, 
and  not  to  the  preliminary  proceedings  in  the  circuit  court.  It  Is  further 
objected  that  the  supporting  affidavit  for  a  change  was  not  properly  authen- 
ticated, because  in  its  caption  it  is  entitled  ** State  of  Iowa,  County  of  Web- 
ster," and  it  appears  to  have  been  sworn  to  before  a  notary  public  in  Du- 
buque county,  in  this  state.  The  presumption  is  that  the  notary  public  took 
the  affidavit  within  his  own  jurisdiction,  and  the  caption  does  not  show  that 
it  was  sworn  to  in  Webster  county. 

5.  There  is  no  other  question  in  these  cases,  except  such  as  have  been  al- 
ready determined  by  this  court.  We  need  not  cite  them.  The  most  of  them 
are  cited  in  Qoodnow  v.  Wells,  ante,  864,  decided  at  the  present  term.  Af- 
firmed. 


Mills  Co.  Nat.  Bank  v.  Mills  Co. 

Filed  December  15, 18S6. 

County  Warrants— Pahticular  Fund— Suit  to  Enforce  Patmbkt. 

Where  warrants  are  drawn  on  the  county  treasury  payable  out  of  a  particalar  fund^ 
the  holder  of  such  warrants  may,  on  presentment  for  payment  ana  refusal,  bring 
suit  against  the  county  without  first  requesting  the  levy  of  a  tax  to  replenish  the 
particular  fund  out  of  which  they  are  payable.  Quxre^  whether  the  holder  can 
mandamus  the  treasurer,  and  compel  him  to  pay  such  warrants  out  of  the  general 
fund. 
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This  is  an  action  upon  two  county  warrants  drawn  by  the  auditor  of  the 
<50unty  upon  the  treasurer.  There  was  a  demurrer  to  the  petition,  which  was 
sustained,  and  plaintiff  appeals. 

B.  B.  Woodruff,  for  appellant,  Mills  CJo.  Nat.  Bank.  Watkins  &  Williams 
and  Lewis  ds  Young,  for  appellee,  Mills  Co. 

BOTHROCE,  J.  The  warrants  upon  which  the  suit  was  brought  are  as  fol- 
lows: 

"Office  of  County  Auditor,  Glenwood,  Iowa,  October  2,  1879. 
^'61,646.44. 

*' Treasurer  of  Mills  County :  Pay  to  Shannon,  Martin  &  Co.,  or  bearer,  one 
thousand  six  hundred  and  forty-six  dollars  and  forty-four  cents  out  of  the 
Watkins  ditch  fund.  H.  F.  Wilson,  Auditor. 

^*By  order  <of  the  Board  of  Supervisors." 

"Office  of  County  Auditor,  Glenwood,  Iowa,  November  5,  1883. 
^*$1,741.96- 

*' Treasurer  of  Mills  County:  Pay  to  Mills  Co.  National  Bank,  or  bearer, 
seventeen  hundred  and  forty-one  dollars  and  ninety-six  cents  out  of  the  ditch 
fund.  '  S.  C.  OsBORN,  Auditor. 

"By  order  of  the  Board  of  Supervisors." 

The  plaintiff  alleges  that  it  is  the  owner  of  the  warrants,  and  that  on  the 
clay  of  their  respective  dates  they  were  presented  to  the  treasurer  of  the 
«ounty  and  payment  demanded,  which  was  refused,  and  tlie  following  in- 
dorsement was  made  thereon,  and  signed  by  the  treasurer:  '^Presented,  and 
not  paid  for  want  of  funds;"  and  that  said  warrants  were  again  presented 
to  the  treasurer  on  the  twelfth  day  of  February,  1885»  and  payment  was  re- 
fused.   Judgment  is  demanded  for  the  amount  of  the  warrants,  and  interest. 

There  are  a  number  of  grounds  of  demurrer.  They  need  not  be  set  out  in  full. 
Their  substance  is  that  tlie  action  cannot  be  maintained  because  the  warrants 
are  not  payable  out  of  the  general  county  fund;  tliat  they  are  drawn  upon  a 
special  fund,  and  must  be  paid  out  of  that  fund;  and  the  action  cannot  be 
maintained  because  it  is  not  alleged  that  the  board  of  supervisors  refused  to 
levy  a  tax  as  provided  by  law  for  the  payment  of  tlie  warrants ;  and  that  defend- 
ant has  no  power  nor  authority  to  pay  said  warrants  out  of  tlie  general  fund. 
Chapter  2  of  title  10  of  the  Code  authorizes  counties  to  locate  and  cause  to  be 
constructed  ditches  or  drains  whenever  the  same  will  be  conducive  to  the 
public  health,  convenience,  or  w^ellare.  The  work  is  required  to  be  let  to  the 
lowest  bidder,  and  the  auditor  is  required  to  draw  warrants  in  favor  of  the 
contractors.  By  chapter  85  of  the  Acts  of  tlie  Kigliteenth  General  Assembly 
these  warrants  are  required  to  be  drawn  upon  tlie  drainage  fund.  Section 
1214  of  the  Code  provides  that  the  supervisors  shall  make  an  equitable  appor- 
tionment of  the  expenses,  cost  of  construction,  etc.,  which  shall  be  assessed 
among  the  owners  of  the  land  benelited  by  the  construction  of  the  ditch  in 
proportion  to  the  benefit  to  each  of  them,  and  the  assessment  may  be  levied 
upon  the  lands  of  the  owners  so  benefited,  and  collected  in  the  same  manner 
that  other  taxes  are  levied  and  collected  for  county  purposes. 

It  will  thus  be  seen  that  ample  power  is  given  to  the  county  by  its  board  of 
supervisors  to  construct  ditches,  and  to  provide  means  for  the  payment  of  the 
expenses  attending  the  same.  The  county  has  as  ample  power  to  provide  for 
the  payment  of  a  debt  incurred  for  the  construction  of  a  ditch  as  it  has  to 
provide  for  the  payment  of  any  other  debt.  The  only  difference  is  that  the 
levy  of  taxes  therefor  is  to  be  made  upon  the  persons  whose  property  is  bene- 
fited by  the  improvement.  The  authority  for  the  exercise  of  the  taxing 
power  is  as  ample  and  effective  as  it  is  for  any  other  lawful  purpose.  The 
claims  upon  which  the  suit  is  brought  have  been  audited  by  the  board  of  su. 
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per  visors,  and  the  proper  warrants  have  been  drawn,  and  upon  presentation 
to  the  treasurer  it  appears  that  there  is  no  drainage  fund  with  which  to  pay 
the  debt.  The  question  is,  how  is  the  owner  of  the  warrants  to  enforce  pay- 
ment? There  is  no  such  privity  between  him  and  the  tax-payers  that  any 
action  or  proceeding  can  be  maintained  against  them. 

It  is  chiimed  that  a  demand  should  be  made  on  the  board  of  supervisors  to 
lev}'  a  tax,  and  that  no  suit  can  be  maintained  without  such  demand.  This 
position  cannot  be  maintained.  It  is  the  duty  of  the  county  to  make  the  levy 
without  a  demand.  It  might,  with  the  same  propriety,  be  chiimed  tiiat  tlie 
holder  of  any  other  warrant  upon  the  county  must  make  a  demand  that  a  tax 
be  levied  to  pay  his  warrant  before  he  can  maintain  an  action.  The  county 
has  an  undoubted  right  to  make  any  proper  and  lawful  defense  to  these  war- 
rants. If  it  has  no  defense,  the  plaintiff  is  entitled  to  judgment,  and  to  the 
enforcement  of  payment  by  the  levy  of  a  tax  in  obedience  to  the  requirements 
of  the  statute  above  cited.  We  do  not  determine  that  the  plaintiff  can,  by 
mandamus,  compel  the  county  treasurer  to  pay  the  warrants  from  the  gen- 
eral funds  of  the  county.  The  law  contemplates  that  the  owners  of  property 
benefited  by  the  ditch  must  pay  the  cost  of  its  construction,  and  if  the  plain- 
tiff obtains  judgment  upon  the  warrants,  the  method  of  raising  means  for  its 
payment  is  plainly  pointed  out  by  statute.  We  think  the  demurrer  to  the 
petition  should  have  been  overruled.     Reversed. 


Garmos  t>.  Sturgeon  and  others. 

Filed  December  15,  ^885. 

Appbal— Re  VERS  Air- Admission  of  Additional  Evidence  bt  Lower  Court  after. 

Where  on  appeal  the  cause  has  been  reversed  and  remanded  for  decree,  an  order 
of  the  lower  court  admitting  additional  evidence  is  not  an  order  from  which  an  ap- 
peal will  lie. 

Appeal  from  Webster  district  court. 

This  is  an  action  in  chancery  to  quiet  the  title  to  lands.  The  facts  involved 
in  the  question  ruled  by  the  district  court  appear  in  the  opinion.  Plaintiff 
appeals. 

Wright  c&  Farrell,  for  appellant,  Isaac  Garmoe.  Hull  &  Whitaker  and 
G.  G.  Wright,  for  appellees,  Abtil  Sturgeon  and  others. 
.  Beck,  C.  J.  This  cause  has  before  been  in  this  court.  See  21  N.  W.  Bep. 
493.  Upon  the  first  appeal  the  decree  dismissing  the  petition  as  to  defendant 
sturgeon  was  reversed  upon  the  ground  that  it  was  not  supported  by  the  ti»s- 
timony.  After  this  decision  Sturgeon  filed  his  motion  in  this  court,  asking 
that  the  cause  be  remanded,  with  leave  to  introduce  additional  evidence,  which 
was  overruled.  The  cause  was  finally  remanded  to  the  court  below  for  a  de- 
cree not  inconsistent  with  the  opinion  of  this  court.  After  the  cause  was  sent 
to  the  district  court,  defendant  filed  a  motion  there,  supported  by  affidavit* 
asking  to  be  allowed  to  introduce  additional  evidence,  which  was  sustained. 
From  this  order  plaintiff  appeals.  The  main  and  controlling  question  in  tli& 
case  arises  upon  objections  thereto. 

2.  The  order  appealed  from ,  regarding  it  as  in  effect  a  ruling  of  the  court  be- 
low permitting  new  evidence  to  l)e  introduced  after  the  reveraal  of  the  cause  in 
this  court,  does  not  so  involve  the  merits  of  the  case  and  so  materially  affect 
the  final  decision  that  it  will  support  an  appeal.  See  Code,  §§  3163,  S164.  It 
does  not  follow  because  the  evidence  will  be  considered  in  the  court  below 
that  the  decree  will  be  against  plaintiff.  The  district  court  may  determine 
that  it  would  not  authorize  such  a  decree,  or  may  finally  conclude  that  it  ought 
not  to  be  considered  in  the  final  disposition  of  the  case.  The  order  belongs 
to  that  class  of  intermediate  proceedings,  the  effects  of  which  can  only  be  (k- 
termined  upon  the  final  decision  of  the  case. 
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3.  It  said  that  the  evidence  admitted  under  the  order  will  determine  the  ease 
against  plaintiff;  but  this  cannot  be  said  until  there  has  been  an  adjudication 
to  that  effect.  This  conclusion  is  in  accord  with  the  doctrine  recognized  in 
JiMiards  v.  Burden.  31  Iowa,  305.  AVe  do  not  determine  whetlier  the  court 
below  rightly  ordered  the  adm.ssion  gt  evidence,  but  only  hold  that  no  appeal 
may  be  taken  therefrom. 

Defendant's  motion  to  dismiss  the  appeal  is  sustained. 


Darling  v.  Boesch  and  others.    (Two  Gases.) 

Filed  December  15,  1885. 

1.  IlTTOXICATINO  LlQUOBS — QeANTING  PeHMITS  — CeBTIORARI. 

Under  the  CJode  of  Iowa  (section  1530)  any  citizen  may  appear  and  show  cause 
on  the  application  of  any  one  for  a  permit  to  sell  intoxicating  liquors,  why  the  same 
should  not  be  granted,  and  may  maintain  certiorari,  whether  he  nas  any  property  or 
interests  to  be  affected  or  not.    Rothkock,  J.,  dissents. 

2.  Same — Certificate  to  County  Auditor— Failure  to  Present,  Fatal. 

The  failure  to  present  certificate  to  the  auditor  showing  that  a  Sufficient  number 
of  the  electors  oi  the  county  have  signed  the  application  is  fatal. 

3.  Constitutional  Law — Act  becomes  a  Law,  when. 

Where  a  bill  is  presented  to  the  governor  of  Iowa  three  days  before  the  adjourn- 
ment of  the  legislature,  and  is  not  returned  by  him  before  adjournment  of  such  leg- 
islature, with  signature  or  objectious,  and  not  signed  by  him  after  adjournment, 
such  bill  does  not  become  a  law. 

Appeal  from  Des  Moines  circuit  court. 

These  causes  involve  the  same  questions,  were  submitted  on  the  same  ab- 
stract, and  will  be  disposed  of  in  one  opinion.  Plaintiff  is. a  citizen  and  a 
resident  of- Des  Moines  county,  and  defendants  are  the  members  of  the  board 
of  supervisors  of  said  county.  George  Bandleon  and  John  Kneuzler  made  ap- 
plication to  the  board  of  supervisors  for  permits  to  manufacture,  buy,  and 
sell  intoxicating  liquors  in  said  county.  At  the  time  appointed  for  the  hear- 
ing of  said  applications  plaintiff  appeared  and  showed  cause  why  such  per- 
mits should  not  be  granted.  The  board,  however,  granted  the  perm  its.  Plain- 
tiff then  instituted  these  suits,  and  he  alleges  in  his  petitions  that  the  board 
of  supervisors  acted  unlawfully,  and  exceeded  its  jurisdiction  in  granting 
said  permits  for  the  following  reasons:  (1)  That  the  applicants  therefor  did 
not  first  procure  and  present  to  the  county  auditor  certificates  'signed  by  a 
uiJijority  of  the  legal  electors  of  the  township,  town,  or  ward  in  which  they  de- 
sired to  sell  intoxicating  liquors,  setting  forth  that  they  were  citizens  of  the 
county  and  men  of  good  moral  character,  and  proper  persons  to  manufacture, 
buy,  and -sell  such  liquors.  (2)  That  said  applicants  were  not  proper  persons 
to  receive  such  permits;  that  they  were  saloon-keepers,  and  had  been  con- 
stantly engaged  in  the  business  of  keeping  saloons  and  selling  intoxicating 
liquors  in  violation  of  the  laws  of  the  state  since  their  applications  ^ere  filed. 
The  prayer  of  the  petition  is  that  a  writ  of  certiorari  issue  commanding  the 
defendants  to  certify  to  the  circuit  court  a  transcript  of  the  records  and  pro- 
ceedings in  reference  to  said  applications  and  the  granting  of  said  permits. 
The  circuit  court  sustained  demurrers  to  the  petition,  and  from  these  orders 
plaintiff  appeals. 

Newman  c6  Blake,  for  appellant,  John  Darling.  Hall  &  Huston,  for  ap- 
pellees, C.  F.  Boesch  and  others. 

Heed,  J.  1.  One  of  the  grounds  of  demurrer  is  that  "plaintiff  has  no  right 
or  interest  that  entitles  him  to  call  for  the  writ.  He  has  no  property  interest 
or  oflftce  that  is  affected."  The  general  rule  undoubtedly  is  that  an  action  of 
certiorari  or  mandamtis  cannot  be  maintained  for  the  correction  of  irregu- 
larities or  errors  in  the  proceedings  of  the  board  of  supervisors  by  one  hav- 
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ing  no  pecuniary  interest  in  the  proceedings.    This  has  been  repeatedly 
held  by  this  court.    See  Welch  v.  Board  Supers,  23  Iowa,  199;  Smith  y.Torctm, 
87  Iowa,  89;  loiva  News  Co,  v.  HarrU,  62  Iowa.  501;  S.  C.  17  N.  W.  Kep- 
745.    But,  in  our  opinion,  the  present  case  is  not  governed  by  that  rule.    Sec- 
tion 1530  of  the  Code  is  as  follows:   "At  such  final  hearing,  any  resident  of 
the  county  may  appear  and  show  cause  why  such  permit  should  not  be  granted, 
and  the  same  shall  be  refused,  unless  the  board  shall  be  fully  satisfied  that 
the  requirements  of  the  law  have,  in  all  respects,  been  complied  with;  that 
the  applicant  is  a  person  of  good  moral  character;  and  that,  taking  into  con- 
sideration the  wants  of  the  locality  and  the  number  of  permits  already  granted, 
such  permit  would  be  necessary  and  proper  for  the  accommodation  of  the 
neighborhood. "    Under  this  provision,  the  board  is  required  at  the  final  hear- 
ing of  the  application  to  determine  these  questions:    (1)  Whether  the  require- 
ments of  the  law  have  been  complied  with;  (2)  whether  the  applicant  is  a  per- 
son of  good  moral  character;  and  (3)  whether  the  permit  is  necessary  for  the 
proper  accommodation  of  the  neighborhood.    In  determining  these  qnestions 
the  board  exercises  judicial  functions.    The  section  also  permits  any  citizen 
of  the  county  to  appear  at  the  hearing,  and  show  cause  why  the  permit  should 
not  be  granted.    In  resisting  the  granting  of  the  permit,  he  may  make  a 
showing  with  reference  to  either  of  the  questions  which  the  board  is  required 
to  determine.     He  may  introduce  evidence  to  negative  either  of  the  facts 
which  the  statute  provides  must  be  proven  before  the  permit  shall  be  granted. 
He,  in  effect,  becomes  a  party  to  the  proceeding.    He  has  the  right  to  call 
and  examine  witnesses,  and  to  introduce  documentary  evidence  on  the  hear- 
ing.    He  is  allowed  to  do  this,  not  because  he  has  any  pecuniary  interest  in 
the  proceeding,  but  because,  as  a  resident  of  the  county,  he  is  interested  in 
the  faithful  execution  of  tiie  laws  within  the  county.    As  a  citizen  of  the 
county,  he  has  the  right  to  demand  that  permits  to  sell  intoxicating  liquoxd 
shall  be  granted  only  to  persons  of  good  moral  character  who  have  fully  com- 
plied witii  the  requirements  of  the  law,  and  when  they  are  necessary  for  the 
proper  accommodation  of  the  neighborhood;  and  the  statute,  recognizing  his 
right  in  this  respect,  permits  him  to  become  a  party  to  any  proceeding  for  the 
granting  of  a  permit,  and  to  resist  the  application.    As  the  law  permits  him 
to  become  a  party  to  the  proceeding,  and  recognizes  in  him  such  interest  and 
right  as  entitles  him  to  become  a  party,  it  follows  necessarily,  we  think,  that 
he  is  entitled  to  have  the  proceeding  reviewed,  and  the  errors  and  irregular- 
ities therein  corrected,  by  the  mode  prescribed  by  law  for  the  correction  of 
errors  and  irregularities  in  such  proceeding.    His  right  to  maintain  the  ac- 
tions, then,  does  not  depend  upon  whether  any  property  interest  of  his  is  af- 
fected by  the  proceeding,  but  upon  the  fact  that  he  was  allowed  to  become  a 
party  to  it. 

2.  Another  ground  of  the  demurrer  is  that  "the  application  is  too  general, 
imd  would  require  the  court  to  try  the  facts  instead  of  the  lawfulness  or  reg- 
ularity of  the  action  of  the  board."  The  decision  of  the  board  on  the  ques- 
tions of  fact  involved  in  the  proceeding  cannot  be  reviewed  on  certiorari. 
Tiedt  V.  Carstensen,  61  Iowa,  334;  S.  C.  16  N.  W.  Rep.  214.  Under  this  rule 
the  court  could  not  review  the  finding  of  the  board  on  the  question  of  the 
good  moral  character  of  the  applicant,  or  as  to  whether  the  granting  of  the 
permit  was  necessary  for  the  accommodation  of  the  neighborhood.  Tlio  writ 
of  certiorari  is  granted  when  the  inferior  tribunal,  board,  or  officer  is  alleged 
to  have  exceeded  his  proper  jurisdiction,  or  is  otherwise  acting  illegally,  (Code, 
§  3216;)  and  it  cannot  be  said  that  the  board  has  acted  unlawfully  because  it 
erred  in  the  determination  of  a  question  which  it  was  required  to  determine 
in  the  proceeding.  In  the  present  ciise  the  complaint  is,  not  that  the  board 
wrongly  determined  that  a  sufficient  number  of  electors  had  signed  the  cer- 
tificate, but  that  it  granted  the  permit  without  any  certificate  having  been 
presented  to  the  county  auditor.    Appellees  contend  that  there  is  now  no 
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statute  in  force  requiring  the  applicant  for  a  permit  to  sell  intoxicating  liquors 
'to  present  such  certificate  to  the  auditor. 

In  1882  a  bill  was  passed  by  the  two  houses  of  the  general  assembly  which 
contained  a  provision  repealing  section  1527  of  the  Code.  This  bill  was  pre- 
sented to  the  governor  for  his  approval  during  the  last  three  days  of  the  ses- 
sion of  the  general  assembly,  but  he  did  not  sign  it.  Within  30  days  after 
the  adjournment,  however,  he  deposited  it  in  the  office  of  the  secretaiy  of  state, 
but  filed  no  objection  to  it.  Counsel  for  appellees  contend  that  this  bill  became 
a  law.  Their  argument  is  that  the  only  powers  with  reference  to  legislation 
with  which  the  governor  is  vested  is  the  negative  power  of  veto;  and  that, 
while  he  may  by  the  exercise  of  that  power  prevent  a  bill  which  has  been 
ipassed  by  the  general  assembly  from  becoming  a  law,  his  assent  or  approval 
is  not  required  before  it  can  become  a  law.  The  provisions  of  the  constitu- 
tion with  reference  to  this  subject  are  found  in  section  16  of  article  3  of  that 
instrument.  It  is  there  provided  that  every  bill  which  shall  have  passed  the 
jreneral  assembly  shall,  before  it  becomes  a  law,  be  presented  to  the  governor; 
and  that  if  he  approves  it  he  shall  sign  it,  but  that  if  he  does  not  approve  it 
be  shall  return  it  with  his  objections  to  the  house  in  which  it  originated,  and 
that  it  shall  then  be  reconsidered  by  the  general  assembly,  and  that  if  it  shall 
^gain  pass  both  houses  by  a  majority  of  two-thirds  of  the  members  of  each 
house  it  shall  become  a  law  notwithstanding  the  governor's  objection.  The 
section  also  contains  the  following  provision:  ''If  any  bill  shall  not  be  re- 
turned within  three  days  after  it  shall  have  been  presented  to  him,  (Sunday 
excepted,)  the  same  shall  be  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  general  assembly,  by  adjournment,  prevent  such  return.  Any  bill  submit- 
ted to  the  governor  for  his  approval,  during  the  last  three  days  of  a  session  of  the 
general  assembly,  shall  be  deposited  by  him  in  the  office  of  the  secretary  of  state 
within  30  days  after  the  adjournment,  with  his  approval,  if  approved  by  him, 
and  with  his  objections,  if  he  disapprove  thereof."  There  can  be  no  doubt, 
we  think,  as  to  the  effect  of  these  provisions.  Under  them  the  governor  has 
three  days  after  the  bill  is  presented  to  him  within  which  to  approve  it  or  re- 
turn it  with  his  objections.  If  he  approves  it  within  that  time,  it  becomes  a 
law ;  if  he  neither  signs  it  nor  returns  it  with  his  objections  within  that  time, 
it  becomes  a  law  in  like  manner  as  if  he  had  signed  it,  ''unless  the  general 
assembly  by  adjournment  prevent  such  return."  This  latter  provision  is 
clearly  a  negative  provision.  It  creates  an  exception  to  the  rule  established 
by  the  preceding  provision.  It  provides,  in  effect,  that  bills  which  have  been 
presented  to  the  governor  within  the  last  three  days  of  a  session  of  the  gen- 
-eral  assembly,  and  which  he  neither  signs  nor  returns  with  objections  before 
the  adjournment,  become  laws  only  in  case  he  subsequently  approves  them. 
This,  we  think,  is  the  necessary  effect  of  the  language  of  the  provisions.  It 
follows,  therefore,  that  section  1527  has  not  been  repealed;  and  the  board  of 
supervisors  acted  illegally  in  granting  the  permits  without  the  certificates  re- 
-quired  by  it  having  been  presented  to  the  auditor. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  that  court. 

ROTHROOK,  J.,  {dissenting.)  I  cannot  assent  to  the  first  point  in  the  fore- 
going opinion.  The  statute  authorizes  any  resident  of  the  county  to  appear 
-and  show  cause  why  a  permit  should  not  be  granted,  but  it  does  not  author- 
ize him  to  institute  an  original  action  to  amend  the  acts  of  the  board  of  super- 
'visors.  I  think  that  when  he  has  had  an  opportunity  to  be  heard  before  the 
board  his  right  to  make  further  contest  is  at  an  end.  Without  authority  con- 
f  ered  by  statute  he  can  have  no  standing  in  any  court,  because  he  has  no  such 
interest  in  the  matter  as  confers  upon  him  any  right  to  institute  an  action. 
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Bakbr  c.  Ryan. 

Filed  December  15,  1885. 

1.  Attoiiney  and  Client — Xegligexce — Action-  for  Damages. 

Wlicru  an  attorney  was  employed  to  defend  a  case,  but  negl  i<;ently  alio  wed  jadir- 
niciit  to  be  taken  on'  tbe  sanic-aiid  afterwards  purchased  such  judgiiient,  whit-li  lie 
seil:s  t<»  cnlbrce,  an  action  a;;uin$t  such  attoniey  lor  damage:),  and  asking  for  an 
injunction  againbt  the  enforcement  of  such  judgmeut,  is  a  personal  action,  and 
governed  by  section  258U  of  the  Code. 

2.  Same— I njunctiox — Dissolution. 

In  such  an  action  the  claim  is  but  a  simple  claim,  and  the  plaintiff  is  not  enti- 
tled to  an  injunction  in  the  absence  of  an  allegation  that  the  defendant  is  in- 
solvent. 

Appeal  from  Scott  district  court. 

Action  In  equity,  in  whicli  an  injunction  was  asked  and  obtained.  Certain 
motions  made  by  the  defendant  were  overruled,  and  he  appeals. 

Winslow  (&  Vamam,  for  appellant,  D.  Ryan.  W.  A.  Foster  smd  L.  A.  Ellis, 
for  appellee,  G.  AV.  Baker. 

Seevkus,  J.  The  petition  states  that  the  First  National  Bank  of  Daven- 
port obtained  a  judgment  against  the  plaintiff  in  the  district  court  of  Scott 
county,  and  that  the  bank  commenced  an  action  in  the  circuit  court  of  Jasper 
county  to  subject  the  plaintiff's  homestead  to  the  payment  of  said  judgment; 
that  the  defendant,  who  is  a  practicing  attorney,  was  employed  by  the  plain- 
tiff to  defend  such  action,  but  that,  by  reason  of  the  defendant's  negligence, 
the  plaintiff  therein  obtained  a  judgment  subjecting  his  homestead  to  the 
payment  of  the  judgment  in  favor  of  the  bank,  (First  Nat,  Bank  qf  Daren- 
port  V.  Jiakei\b7  Iowa,  197,  S.  C.  10  N.  W.  Rep.  633,  and  Same  v.  Same,  60 
Iowa,  132,  S.  C.  14  N.  W.  Rep.  125;)  that  by  reason  of  such  negligence  the 
plaintiff  sustained  damages  in  the  sum  of  $2,000;  and  that  the  defendant  had 
purchjised  and  is  the  owner  of  the  judgment  in  favor  of  the  bank,  and  that 
he  has  caused  an  execution  thereon  to  be  issued  by  the  clerk  of  the  district 
court  of  Scott  county,  directed  to  the  sheriff  of  Jasper  county,  who  has  lev- 
ied the  same  on  the  plaintiff's  homestead,  situated  in  Jasper  county.  The 
relief  asked  is  that  such  damages  be  ascertained,  and  the  same  set  off  against 
said  judgment,  and  plaintiff  offers  to  pay  any  excess  there  may  be.  It  is 
further  asked  that  the  defendant  be  enjoined  from  selling  plaintiff's  home- 
stead under  said  execution.  The  defendant,  Ryan,  filed  an  answer  to  the 
petition,  and  for  the  purposes  of  this  opinion  it  will  be  conceded  that  he  ad- 
mitted  all  the  allegations  of  the  petition.  He  also  pleaded  an  affirmative  de- 
fense, which  need  not  be  stated.  The  defendants  moved  the  court  to  change 
the  place  of  trial  and  dissolve  the  injunction  on  the  ground  there  was  no 
equity  in  the  petition.    These  motions  were  overruled. 

1.  It  is  insisted  that  the  court  erred  in  overruling  the  motion  to  change  the 
place  of  trial  on  the  ground  that  the  defendants  were  residents  of  Jasper 
county,  and  that  the  action  was  a  personal  action.  We  are  of  the  opinion 
that  this  is  a  personal  action,  and  that  the  motion  should  h^ive  been  sustained. 
Code,  §  2586.  The  plaintiff  undoubtedly  seeks  to  recover  a  judgment  against 
Ryan  on  the  ground  of  negligence.  He  clearly  is  not  entitled  to  any  relief 
unless  he  establishes  the  negligence  alleged,  and  that  he  is  entitled  to  dam- 
ages. This,  therefore,  is  a  personal  action  against  Ryan.  The  statement  of 
the  proposition  demonstrates  it,  and  argument  in  its  support  might  have  a 
tendency  to  obscure  what  is  so  apparent.  Section  3396  of  the  Code  provides 
that  when  "proceedings  in  a  civil  action,  or  on  a  judgment  or  final  onter, 
are  sought  to  be  enjoined,  the  suit  must  be  brought  in  the  county  and  court 
in  which  such  action  is  pending  or  the  judgment  or  order  was  obtained;  and 
it  is  said,  as  the  object  of  the  action  was  to  obtain  an  injunction  against  the 
enforcement  of  the  judgment  by  the  sale  of  the  plaintiff's  homestead,  that  no 
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other  court  than  the  one  in  which  the  judgment  was  obtained  had  the  juris- 
diction and  power  to  grant  the  injunction.  Conceding  this  to  be  so,  the  in- 
junction was  auxiliary  only,  and  pertains  merely  to  the  remedy,  and  there- 
tore  cannot  have  the  effect  of  changing  what  would  otherwise  be  a  personal 
action  into  something  else.  It  is  true  that  where  the  object  of  an  action  is  to 
declare  the  judgment  or  final  order  to  be  invalid,  that  the  action  must  be 
brought  in  the  court  in  which  the  judgment  or  order  was  obtained.  It  has 
been  so  held.  Lockwood  v.  Kittej-ingham,  42  Iowa,  257;  Anderson  v.  Jlaii^ 
48  Iowa,  346;  Bennett  v.  Hanchett,  49  Iowa,  71;  6 rattan  v.  Matteson,  51 
Iowa,  622;  S.  C.  2  N.  W.  Kep.  4:32.  But  in  the  case  at  bar  the  validity  of 
the  judgment  is  conceded.  It  does  not  appear  that  it  is  inherently  defect! ve^ 
or  that  any  such  defect  has  grown  out  of  or  that  it  is  subject  thereto.  It  is 
conceded  that  the  judgment  is  in  full  force  and  effect.  Why,  then,  should 
it  not  be  enforced?  Simply  because  the  plaintiff  has  an  independent  cause 
of  action  against  the  defendant  which  should  be  adjudicated  and  determined 
before  the  judgment  should  be  enforced  in  the  manner  the  plaintiff  seeks  to 
enforce  it.  In  our  opinion,  the  statute  should  not  be  construed  as  embracing 
such  a  case. 

The  object  of  the  statute  is  to  prevent  a  conflict  between  courts.  Hence* 
the  action  contemplated  by  the  statute  is  required  to  be  brought,  not  only  in 
the  same  county,  but  in  the  same  court.  If  the  action  is  brought  to  set  aside 
the  judgment  or  order  upon  the  ground  that  it  should  not  have  been  entered^ 
or  for  any  reason  which  adheres  in  or  grows  out  of  the  judgment,  there  is. 
much  reason  in  requiring  it  to  be  brought  in  the  court  which  rendered  the 
judgment,  and  such  a  case  is  evidently  contemplated  in  the  statute.  So,  too,, 
if  the  object  of  the  action  is  to  declare  it  invalid  for  some  reason  which  ex- 
isted at  the  time  the  judgment  was  rendered.  But  suppose  that  because  of 
some  matter  which  has  arisen  since  the  judgment  was  rendered, — such  as  pay- 
ment,— why  should  the  action  brought  to  enjoin  its  enforcement  be  brought 
in  the  same  court?  In  the  case  at  bar  the  plaintiff  seeks  to  enjoin  the  judg- 
ment, not  on  the  ground  that  it  never  should  have  been  entered,  or  that  it  is 
invalid,  or  should  not  be  enforced,  but,  because  of  facts  which  have  occurred 
since  the  judgment  was  entered,  it  is  inequitable  to  enforce  it  by  the  sale  of  hi» 
homestead.  This  is  an  independent  cause  of  action  which  has  accrued  since 
the  judgment  was  rendered,  and  we  think  such  a  case  is  not  within  the  spirit 
and  intention  of  the  statute,  and  may  therefore  be  brought  in  any  court  hav- 
ing jurisdiction  of  the  parties  and  subject-matter. 

2.  In  our  opinion,  the  court  erred  in  overruling  the  motion  to  dissolve  the- 
in junction.  Much  that  has  been  said  is  applicable  to  this  question.  The  de- 
fendant has  a  valid  judgment  against  the  plaintiff  which  he  seeks  to  enforce 
by  the  sale  of  property  upon  which  it  is  a  lien.  The  plaintiff  has  a  simple 
claim  or  cause  of  action  against  the  defendant  which  he  seeks  to  offset  against 
the  judgment,  and  there  is  no  averment  that  the  defendant  is  insolvent. 
Now,  it  seems  clear  to  us  that  such  offset  cannot  be  made,  and  this  probably 
will  be  conceded  by  counsel  for  the  appellee.  Their  contention  is,  as  we  un- 
derstand it,  that  because  of  the  relation  of  trust  and  confidence  which  existed 
between  the  plaintiff  and  defendant  in  the  former  action  that  the  latter  should 
not  now  be  permitted  to  enforce  the  payment  of  the  judgment  by  the  sale  of 
property  in  question.  But  conceding  the  negligence  of  the  defendant,  and 
that  the  plaintiff  is  entitled  to  recover  damages  therefor,  the  only  effect  of 
this  concession  is  to  show  that  the  plaintiff  has  a  cause  of  action  against  the 
defendant.  On  this  cause  of  action  the  plaintiff  is  not  entitled  to  recover 
because  of  confidence  reposed  in  the  defendant  as  an  attorney.  His  action 
is  based  on  negligence  for  which  any  employer  may  recover  of  an  employe. 
It  is  independent  of  and  has  connection  with  and  does  not  grow  out  of  or  in- 
here in  the  judgment.  The  court  erreti  in  not  sustaining  both  motions,  lie- 
versed. 
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Bond  v,  Wabash,  St.  L.  &  P.  Ry.  Co. 

Piled  December  15,  1885. 

1.  CoMMOx  Carriers  — PK^fALTY  fob  Extortion  and  Unjust  BraoBiMiNATioir— Stat- 

ute Construed  Strktly. 

A  |)enalty  against  a  railroad,  or  other  common  carrier,  for  extortion  or  unjust 
discrimination  in  carrying  persons  or  property,  is  in  the  nature  of  a  criminal  stat- 
ute, and  must  be  strictly  construed. 

2.  Same — Treble  Damages— When  Recoverable. 

A  failure  to  furnish  cars  for  the  transportation  of  property  is  not  such  unjust  dis- 
crimination as  is  contemplated  in  section  13  of  the  Coae,  and  treble  damages  can- 
not be  recovered  therefor. 
5.  PRACTirE — Objections — Failure  to  Present  Proper  Reasons. 

Where  objections  are  properly  taken,  and  the  attorney  fails  to  present  the  proper 
reasons  therefor,  the  court  may  place  them  on  the  true  ground,  although  not  in- 
sisted on  by  counsel. 

Appeal  from  PottawHttamie  circuit  court. 

Action  to  recover  for  refusal  of  defendant  to  transport  com  for  plaintiff, 
and  for  failure  of  defendant  to  transport  corn  with  promptness,  by  reason 
whereof  it  susUiined  injury.  There  was  a  verdict  and  judgment  for  plain- 
tiff.   Defendant  appeals. 

2>.  H.  Solomon,  for  appellant,  Wabash,  St.  L.  &  P.  By.  Go.  8app  dk  Pusep^ 
for  appellee.  N.  J.  Bond. 

Beck,  G.  J.  1.  The  petition  is  in  five  counts.  The  first  alleges  the  corpo- 
rate capacity  of  the  defendant,  and  the  route  and  extent  of  its  railroad.  The 
second  alleges  tliat  defendant  refused  to  furnish  cars  for  transportation  of 
corn  from  Mineola,  a  station  on  defendant's  railroad,  to  St.  Louis,  which 
plaintiff  had  contracted  to  deliver  upon  the  cars  at  Mineola.  The  third  count 
alleges  that  defendant  refused  to  furnish  plaintiff  cars  to  transport  corn  from 
Mineola  to  Toledo,  Ohio,  St.  Louis  and  Kansas  Gity,  Missouri,  although  de- 
fendant was  then  furnishing  cars  to  other  persons  for  transportation  of  prop- 
erty to  the  cities  j  ust  mentioned.  The  fourth  alleges  that  defendant  refused  to 
draw  cars  of  the  Kansas  Gity,  St.  Joseph  &  Gouncil  Bluffs  Railroad  Gompany 
from  Gouncil  Bluffs  to  Mineola,  to  be  there  loaded  with  plaintiff's  corn,  and 
to  be  transported  to  Gouncil  Bluffs,  and  there  delivered  to  the  Kansas  Gity, 
St.  .Joseph  &  Gouncil  Bluffs  Railroad  Gompany,  to  be  hauled  to  the  places  of 
their  destination.  The  fifth  count  alleges  that  plaintiff  shipped  upon  de- 
fendant's railroad,  to  be  transported  to  Toledo,  Ohio,  certain  corn,  which  was 
injured  by  unreasonable  delay,  caused  by  the  neglect  of  defendant.  Tlie 
petition  claims  to  recover  upon  the  second  and  fifth  counts  actual  damages, 
^nd  upon  the  third  and  fourth  treble  damages.  The  jury  found  the  damages 
as  claimed  by  plaintiff, — actual  damages  on  the  second  and  fifth  counts,  and 
treble  damages  on  the  third  and  fourth. 

2.  Plaintiff  claims  to  recover  upon  the  third  and  fourth  counts  under  chapter 
77,  §  13,  Acts  Seventeenth  Gen.  Assembly,  (Miller's  Gode,  35.)  The  case 
was  tried  on  the  theory  that  upon  the  case  made  by  these  counts  and  the  evi- 
dence plaintiff  is  entitled  to  recover  under  that  provision  treble  damages,  the 
<;ourt  so  holding  in  instructions  and  in  other  rulings.  So  much  of  the  section 
of  the  act  referred  to  as  is  necessary  to  quote  is  as  follows:  "Any  railroad 
corporation  which  shall  violate  any  of  the  provisions  of  this  act  as  to  extor- 
tion or  unjust  discrimination  shall  forfeit,  for  every  such  offense,  to  the 
person,  company,  or  corporation  aggrieved  thereby,  three  times  the  actual 
damages  sustained  or  overcharges  paid  by  the  said  party  aggrieved,  together 
with  the  costs,  and  reasonable  attorney's  fees  to  be  fixed  by  the  court."  The 
provisions,  the  violation  of  which  subjects  a  railroad  company  to  the  penalty 
prescribed,  are  found  in  the  following  sections  of  the  statute  : 

"Sec.  10.  It  shall  be  the  duty  of  any  railroad  corporation,  when  within  their 
power  to  do  so,  and  upon  reasonable  notice,  to  furnish  suitable  cars  to  any  and 
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all  persons  who  may  apply  therefor,  for  the  transportation  of  any  and  all 
kinds  of  freight,  and  to  receive  and  transport  such  freight  with  all  reasonable 
dispatch,  and  to  provide  and  keep  suitable  facilities  for  receiving  and  hauling 
the  same  at  any  depot  on  tlie  line  of  its  road;  and  also  to  receive  and  trans* 
port  in  like  manner  the  empty  or  loaded  cars  furnished  by  any  connecting 
road,  to  be  delivered  at  any  station  or  stations  on  the  line  of  its  road,  to  be 
loaded  or  discharged  or  reloaded  and  returned  to  the  road  so  connecting,  and 
for  compensation  it  shall  not  demand  or  receive  any  gi-eater  sum  than  is  ac- 
cepte<l  by  it  from  any  other  connecting  railroad  for  a  similar  service. 

"Sec.  11.  No  railroad  corporation  shall  charge,  demand,  or  receive  from  any 
person,  company,  or  corporation,  for  the  transportation  of  persons  or  prop- 
erty, or  for  any  other  service,  a  greater  sum  than  it  shall  at  the  same  time 
charge,  demand,  or  receive  from  any  other  person,  company,  or  corporation 
for  a  like  service  from  the  same  place,  or  upon  like  conditions  or  under  simi- 
lar  circumstances,  and  all  concession  of  rates,  drawbacks,  and  contracts  for 
special  rates  shall  be  open  to  and  allowed  all  persons,  companies,  and  corpora- 
tions alike,  at  the  same  rate  per  ton  per  mile  by  car-load,  upon  like  condition 
and  under  aimilar  circumstances,  unless,  by  reason  of  the  extra  cost  of  trans- 
porUition  per  car-load  from  a  different  point,  the  same  would  be  unreasonable 
and  inequitable;  and  shall  charge  no  more  for  transporting  freight  from  any 
point  on  its  line  than  a  fair  and  just  proportion  of  the  price  it  charges  for 
the  same  kind  of  freight  transported  from  any  other  point. 

"Sec.  12.  No  railroad  company  shall  charge,  demand,  or  receive  from  any 
person,  company,  or  corporation  an  unreasonable  price  for  the  transportation 
of  persons  or  property,  or  for  the  handling  or  sorting  of  freight,  or  for  the- 
use  of  its  cars,  or  for  any  privilege  or  service  afforded  by  it  in  the  transaction 
of  its  business  as  a  railroad  corporation." 

3.  The  "extortion  or  unjust  discrimination"  contemplated  in  section  18 
arises  by  extortionate  or  discriminating  charges,  not  from  failure  or  refusal 
to  furnish  transportation,  or  to  furnish  cars.  There  can  be  no  doubt  of  the 
correctness  of  this  construction,  so  far  as  the  penalty  provided  by  section  13- 
rests  upon  the  violation  of  duties  imposed  by  sections  11  and  12,  which  re- 
late only  to  freight  charges;  and  there  is  as  little  doubt  that  section  10  does 
not  provide  against  "discrimination"  in  furnishing  cars  or  in  transportation  of 
property.  It  simply  imposes  duties  which  the  common  law  lays  upon  all 
carriers,  with  others  relating  to  the  furnishing  of  cars  and  the  transportation 
of  cars  delivered  to  a  railroad  from  a  connecting  road.  There  is  nothing  in 
the  section  which  in  direct  language  so  forbids  "discrimination"  that  it  can 
be  said  the  penalties  of  section  13  were  intended  to  apply  thereto.  It  is  a- 
familiar  rule  that  penal  statutes  must  be  strictly  construed,  and  cannot  be 
extended  by  implication.  See  Potter's  Dwar.  St.  245,  and  notes.  The  stat- 
ute in  question,  as  it  imposes  a  forfeiture  for  doing  a  thing  therein  prohib- 
ited, is  to  be  regarded  as  penal.  Potter's  Dwar.  St.  74.  75.  The  statutes  in 
question  are  to  be  regarded  as  penal,  and  they  cannot,  therefore,  he  construed 
to  impose  a  penalty  for  "discrimination"  in  furnishing  transportation.  It 
clearly  appears  that  plaintiff's  petition  presents  no  case  for  treble  damages 
under  the  statute  in  question. 

4.  Defendant's  counsel  makes  various  objections  to  the  proceedings  and 
judgment,  but  fails  to  present,  as  a  reason  for  supporting  any  one  of  them, 
the  fact  that  the  statutes  upon  which  the  third  and  fourth  counts  are  based  do 
not  authorize  the  recovery  of  treble  damages  for  the  acts  alleged  in  the  peti- 
tion and  established  by  the  evidence.  lie  makes  objections  to  evidence,  to- 
rulings  upon  instructions,  and  upon  a  motion  in  arrest,  but  does  not  support 
any  one  of  them  upon  the  ground  that  treble  damages  are  not  recoverable  in 
the  case  made  by  plaintiff.  But  defendant  could  have  assigned  as  a  reason 
in  support  of  more  than  one  objection  this  very  ground.  It  is,  then,  the  case 
of  a  failure  to  present  the  proper  reason  in  support  of  objections.    We  will 
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iiot  consider  points  not  made  in  the  courts  below  and  in  this  court;  but  this 
rule  does  not  extend  to  reasons  upon  which  points  may  be  sustained.  We  are 
not  bound  to  follow  the  reasons  of  parties  or  counsel.  We  may  discard  all 
their  reasons,  and  support  their  objections  or  positions  upon  the  true  grounds, 
even  if  they  have  not  rested  upon  them.  Our  conclusion,  therefore,  that  the 
case  cannot  be  maintained,  that  erroneous  instructions  were  given  and  evi- 
dence erroneously  admitted,  or  amotion  in  arrest  erroneously  overruled,  upon 
the  ground  that  treble  damages  are  not  recoverable,  is  not  a  decision  of  a 
point  not  made  in  the  case,  but  is  the  applicsition  of  reasons,  not  relied  upon 
by  defendant,  which  lead  us  to  support  the  points  or  objection  urged  in  the 
court  below  and  in  this  court. 

5.  It  is  possible  that  plaintiff  may  recover  actual  damages  under  the  com- 
mon law,  or  under  another  statute.  See  Code,  §  1292.  But  to  entitle  him  to 
recover  upon  either,  he  must  frame  his  suit  to  that  end.  He  cannot  surely 
sue  to  recover  treble  damages  under  one  statute,  and,  upon  appeal  from  a 
judgment  awarding  the  relief  he  seeks,  ask  the  court  to  require  defendant  to 
accept  a  j  udgmen t  here  for  actual  damages.  Nor  can  defendant,  in  this  court, 
in  a  like  case,  require  such  a  judgment  to  be  entered  here.  The  judgment 
upon  two  counts  being  for  treble  damages  is  erroneous. 

This  demands  a  reversal  of  the  judgment  as  to  the  whole  case.  We  cannot 
divide  up  a  case,  keeping  a  part  of  it  here,  by  affirming  the  judgment  to  a 
certain  extent  and  remanding  the  other  part  for  a  new  trial  in  the  circuit 
court.  The  reversal  must  therefore  extend  to  the  whole  case.  It  is  plain 
that  such  a  course  will  be  more  likely  to  attain  the  ends  of  justice  than  the 
otlier,  which  would  divide  the  case,  and  settle  a  part  of  it  at  a  time.  It  ap- 
pears that  the  court  below  may,  in  a  proper  case,  grant  a  new  trial  as  to  part 
of  a  case,  but  that,  generally,  this  will  not  be  done.  Woodtoard  v.  Horst,  10 
Iowa,  120.  The  reasons  which  support  the  authority  of  the  court  below  to 
grant  a  new  trial  on  part  of  the  counts  of  a  petition  do  not  apply  to  this  court. 
We  cannot  sanction  such  a  practice  here.  The  judgment  must  be  reversed 
as  to  the  whole  case. 

6.  There  are  many  questions  discussed  by  counsel,  among  others  one  in- 
volving the  constitutionality  of  the  sections  of  chapter  77  of  the  Acts  of  the 
Seventeenth  General  Assembly,  above  quoted.  We  will  not  consider  consti- 
tutional questions  unless  it  is  necessary  for  the  disposition  of  the  case.  For 
this  reason,  we  cannot  consider  the  constitutional  question  argued  by  counsel. 

7.  Other  questions  argued  by  counsel  we  shall  not  consider  for  two  rea- 
sons: (1)  It  is  certain  that  some  of  them  will  not  arise  upon  another  trial  in 
the  court  below .  Indeed,  if  the  pleadings  be  amended,  as  they  certainly  ought 
to  be,  many  of  these  questions  will  not  probably  again  arise.     (2)  Some  of 

*the  questions  are  not  presented  in  a  sufficiently  clear  manner  to  enable  us  t-o 
determine  them  to  our  satisfaction.  Doubtless,  if  the  case  should  come  here 
again,  counsel,  in  the  exercise  of  greater  care,  would  correct  this  fault.  It 
may  be  further  said  that  counsel  for  plaintiff  do  not  notice  many  questions 
presented  by  defendant. 
The  judgment  of  the  circuit  court  is  reversed. 


Commercial  Exgh.  Bank  v.  MgLeod  and  others. 

Filed  December  15,  1885. 

Mortgage— Procured  by  Fraud— Burden  of  Proof. 

Where  a  mortgage  is  claimed  to  have  been  procured  by  fraud,  the  burden  of  es- 
tablishing the  fraud  is  with  the  one  alleging  tne  fraud. 
Promissory  Note— Ikdorskme>'t  on — Parol  Evidence  to  Explaik. 

Parol  evidence  of  itself  is  not  admissible  to  vary  a  written  indorsement  on  the 
back  of  a  note  fixing  the  liability  of  the  parties  thereto,  but  may  be,  in  connection 
with  a  written  admission  in  a  mortgage  having  reference  to  the'same  obligation.' 
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Appeal  from  Cerro  Gordo  district  court. 

Action  in  equity.    Judgment  for  tliB  plaintiff,  and  defendants  appeal. 

Glass  &  Hughes,  for  appellants,  Mary  McLeod  and  others.  lily  the  & 
Markleyy  for  appellee.  Commercial  Exch.  Bank. 

Seever«,  J.  The  undisputed  facts  are  that  in  July,  1882,  one  Kidgway 
made  an  arrangement  whereby  the  plaintiff  agreed  to  advance  him  money  for 
business  purposes  from  time  to  time,  as  he  might  need  it.  Ridgway  was  to 
draw  his  checks  or  drafts  on  the  bank.  To  secure  the  amount  of  such  over- 
drafts a  note  was  executed  for  $2,000,  payable  to  the  bank,  and  the  same 
signed  by  Ridgway  and  the  defendant  Mary  McLeod,  and  the  collection  of  the 
note  was  guarantied  by  one  Berry.  Upon  the  back  of  the  note  there  was  an 
indorsement  showing  the  oveixlrafts  of  Kidgway,  not  exceeding  the  amount 
of  the  note.  In  October.  1882,  liidgway  was  indebted  to  the  bank  in  the  sum  , 
of  nearly  $1,900,  and  Berry,  desiring  to  be  released  from  his  continuing  lia- 
bility, it  was  agreed  between  Ridgway  and  the  plaintiff  that  a  note  for  the 
same  amount  should  be  executed  and  signed  by  Ridgway  and  the  defendants 
Mary  and  J.  C.  McLeod.  Such  a  note  was  executed,  but  it  is  a  controverted 
question  what  it  was  given  to  secure.  The  following  words  are  indorsed  on 
the  note:  "It  is  understood  by  the  makers  of  the  note  that  it  is  given  to 
secure  overdrafts  of  G.  E.  Ridgway  due  the  Commercial  Exchange  Bank." 
The  plaintiff  claims  that  the  contract  in  fact  was  that  the  note  was  given  as 
security  for  existing  and  all  future  overdrafts,  and  that  the  contract,  as  ex- 
pressed in  the  indorsement  on  the  note,  by  the  mutual  mistake  of  the  parties, 
<loes  not  state  the  true  contract.  The  relief  asked  is  that  the  writing  afore- 
said be  reformed,  and  that  the  plaintiff  may  have  judgment  for  the  amount 
due  on  the  note.  The  defendants  claim  that  the  writing  states  the  true  and 
only  contract  that  was  made.  It  becomes  material  to  determine  which  of 
tliese  theories  is  correct,  for  the  reason  that  the  plaintiff  only  seeks  to  recover 
for  overdrafts  made  by  Ridgway  subsequent  to  the  execution  of  the  note. 
There  is  some  conflict  in  the  parol  evidence  as  to  what  the  contract  was,  and 
whether  there  was  a  mistake  in  the  writing. 

The  plaintiff,  in  a  supplemental  petition,  states  that  in  August,  1883, 
there  was  an  accounting  had  between  the  plaintiff  and  defendants,  the  two 
McLeod's,  and  that  it  was  then  agreed  there  was  due  the  phiintiff  on  tlie  note 
for  overdrafts  the  sum  of  $1,322.84,  to  secure  which  the  said  defendants  exe- 
cuted certain  mortgages,  and  the  plaintiff  asks  judgment  for  said  amount, 
and  the  foreclosure  of  the  mortgages.  The  defendant,  in  answer  to  tfiis  pe- 
tition, pleaded  that  the  mortgages  were  procured  by  fraud,  and  were  exe- 
cuted without  consideration.  * 

1.  The  mortgages  import  a  consideration,  and  the  burden  was  on  the  de- 
fendants to  establish  they  were  procured  by  fraud,  and  were  without  consid-  • 
oration.  We  have  examined  the  evidence,  and  are  fully  satisfied  that  the  de- 
fendants have  failed  to  establish  that  the  mortgages  were  procured  by  fraud, 
and  we  are  equally  clear  that  they  were  executed  upon  a  sufficient  considera- 
tion. The  evidence  shows  that  a  suit  had  beeu  commenced  on  the  note,  and 
the  attorney,  acting  for  the  plaintiff,  called  upon  the  defendants  for  the  pur- 
pose of  obtaining  payment  or  security  for  tlie  amount  due.  He  stated  the 
amount  he  claimed  to  be  due,  and  that  the  defendants  were  bound  tlierefor 
iDecause  of  their  having  signed  the  note.  According  to  his  evidence,  they 
admitted  their  liability.  It  will  be  conceded  that  the  defendants  deny  in 
their  evidence  they  did  so;  but  we  must  remark  that  there  is  an  apparent 
want  of  frankness  and  clearness  in  the  evidence  of  the  defendants,  which 
generates  the  conclusion  that  full  faith  and  credit  cannot  be  given  to  all  of 
their  statements.  But,  be  this  as  it  may,  the  claim  was  made  on  the  part  of 
the  plaintiff  that  the  defendants  were  liable  on  the  note  to  the  amount  then 
claimed  to  be  due.  It  may  be  conceded  this  was  a  doubtful  question.  It 
certainly  was  not  entirely  clear  they  were  not  liable.    A  suit  against  them 
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was  then  pending.    In  settlement  of  the  suit,  and  the  whole  controversy,  the 
mortgages  were  executed,  as  we  think,  upon  a  sufficient  consideration. 

2.  The  mortgages  contain  this  statement:  "Whereas,  the  said  J.  C.  Mc- 
Leod  and  Maiy  McLeod  are  indebted  unto  the  said  Commercial  Exchange 
Bank  in  the  sum  of  two  thousand  dollars,  as  witnessed  by  one  promissory 
note  of  $2,000,  date  October  31,  1882,  said  note  given  as  collateral  to  secure 
any  overdrafts  of  G.  C.  Ridgway  at  said  bank,  said  overdrafts  now  being  the 
sum  of  81*322.84;  also  all  costs  in  a  certain  attachment  suit  on  said  note  now 
commenced  in  Worth  county,  Iowa.**  Now,  conceding  that  the  parol  evi- 
dence is  conflicting,  and  is  not  alone  sufficiently  definite  and  certain  to  war- 
mnt  us  in  reforming  the  writing  on  the  back  of  the  note,  we  think  the  state- 
ments in  writing  in  the  mortgages  in  aid  of  the  parol  evidence  on  the  part 
of  the  plaintiff  cle^irly  creates  a  preponderance  in  its  favor.  We  go  further, 
and  say  that  when  the  statement  in  the  mortgage  is  considered  together 
with  the  conceded  facts,  that  the  plaintiflP  thereon  is  entitled  to  a  reformation 
of  the  writing.  The  defendants  clearly  admit  in  the  mortgage  that  the  note 
was  given  to  secure  any  overdrafts  and  the  amount  thereof.  These  are  the 
only  disputed  questions.  •  As  the  defendants  in  substance  admit  in  writing- 
what  the  true  contract  is,  we  are  not  required  to  determine  whether  a  con- 
tract in  writing  against  a  surety  can  be  reformed  on  parol  evidence  alone- 
There  is  some  evidence  tending  to  show  that  the  amount  stated  in  the  mort- 
gages is  not  in  fact  due,  and  that  Ridgway  is  entitled  to  a  credit  of  about 
$1,000  which  the  plaintiff  has  not  given  him.  But  as  to  this,  the  preponder- 
ance of  the  evidence  is  clearly  with  the  plaintiff.    Affirmed. 


Warfield  and  others  v,  Lynd  and  others* 

Filed  December  16,  1886. 

Fraupulent  Conveyance — Secret  Interest — Evidence. 

Evidence  examined,  and  held  not  sufficient  to  sustain  the  allegation  of  fraud,  and 
to  entitle  to  the  relief  demanded. 

Appeal  from  Webster  circuit  court. 

The  plaintiffs  are  creditors  of  the  defendant  Lagerquist,  and,  as  such,  they 
bring  this  action  to  set  aside  a  bill  of  sale  of  a  stock  of  goods,  made  by  Lager- 
quist to  the  defendjint  Lynd.  The  court  dismissed  the  plaintiffs'  petition,, 
and  they  appeal. 

Wright,  Cummins  ct-  Wright  and  Frank  Farrell,  for  appellants,  WarfiekU 
Ho  well  &  Co.  and  others.  John  F,  Duncomhe,  for  appellees,  E.  H.  Lynd 
and  otliers. 

Adams,  J.  At  the  time  of  the  execution  of  the  bill  of  sale  in  question,  to- 
wit,  in  February,  1883,  the  defendant  Lagerquist  was  residing  and  doing 
business  as  a  merchant  in  Gowrie,  Iowa.  He  had  previously  been  in  business 
in  Illinois,  and  at  the  time  he  sold  to  Lynd  he  liad  been  in  business  in  Gow- 
rie less  than  a  year.  During  that  time,  as  the  evidence  tends  to  show,  and 
as  we  think  the  fact  is,  he  was  more  or  less  embarrassed.  Lynd  was  an  old 
acquaintance  and  personal  friend,  and  had,  as  we  infer,  abundant  ability  to^ 
assist  him.  The  defendants  aver,  and  they  support  their  allegation  by  tlieir 
testimony,  that  Lagerquist  borrowed  money  of  Lynd,  and  that  the  sale  was. 
made  in  good  faith  for  the  purpose  of  paying  him.  The  plaintiffs  contend 
that  Lagerquist  did  not  borrow  money  of  Lynd,  as  claimed,  or  at  least  not  to- 
the  extent  claimed,  and,  even  if  he  did,  that  the  price  allowed  for  the  goods- 
was  so  much  less  than  their  vahie  iis  to  be  strong  and  convincing  evidence 
that  a  secret  interest  must  have  been  reserved  in  the  goods  or  proceeds  for 
Lagerquist.  As  tending  to  show  that  Lagerquist  did  not  borrow  money  of 
Lynd,  as  claimed,  or  to  the  extent  claimed^  the  plaintiffs  rely  largely  upon 
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the  fact  that  Lagerquist  did  not  very  satisfactorily  show  that  his  circnm- 
stances  were  such  as  to  give  rise  to  the  necessity  of  borrowing  from  Lynd 
what  he  claims  timt  he  did.  But  the  fact  cannot  be  regarded  as  of  great  im- 
portance as  against  Lynd.  He  was  not  bound  to  show  what  Lagerquist  did 
with  all  the  money  which  came  into  his  hands.  He  might  concede  that 
Ljigerquist  had  no  need  to  borrow  money.  Such  fact  would  not  be  inconsist- 
ent with  the  fact  of  borrowing,  and,  especially,  if  Lagerquist  was  laying  the 
found; iti on  for  a  pretended  insolvency  and  failure,  with  the  view  of  d(?frautl- 
ing  creditors.  Some  other  circumstances  are  relied  upon  as  tending  to  dis- 
prove the  alleged  borrowing,  but  they  do  not,  in  our  opinion,  overcome  tlie 
positive  testimony  of  Lagerquist  and  Lynd.  We  cannot  set  out  all  the  evi- 
dence upon  which  the  plaintiffs  rely.  So  far  as  disproof  of  the  alleged  bor- 
rowing is  concerned,  their  showing  is  very  far  from  being  a  strong  one.  We 
think  it  probable  that  Lagerquist  actually  owed  Lynd  the  amount  claimed. 

One  question  remains  to  be  considered,  and  that  is,  did  Lagerquist  reserve 
a  secret  interest  in  the  goods  or  proceeds?  The  plaintiffs  contend  that  he 
did,  and  that  the  evidence  is  that  the  bargain  was  so  far  favorable  upon  any 
other  theoiy.  In  our  opinion ,  the  goods  were  worth  more  than  Lynd  allowed 
for  tliem.  But  it  does  not  appear  that  he  knew  at  the  time  what  they  were 
worth,  and  the  amount  for  which  the  goods  afterwards  sold  at  sheriff's  sale 
was  not  much  more  than  the  amount  allowed.  We  doubt  whether  a  Ciish 
sale  at  a  much  greater  price  could  have  been  made  to  any  person  in  Lynd's 
circumstances;  that  is,  to  any  person  who  was  ignorant  of  the  value,  and 
who  was  not  a  merchant,  and  did  not  desire  to  engage  in  mercantile  business, 
and  must  necessarily  dispose  of  the  goods  at  a  disiid  vantage.  Possibly,  Lynd 
would  have  allowed  more  if  an  invoice  had  been  taken,  but  we  infer  that  he 
was  unwilling  to  wait  for  that.  He  was  the  creditor  of  an  insolvent  person, 
and,  whether  he  had  reliable  knowledge  of  Lagerquist' s  circumstances  or  not, 
it  was  his  right  to  consult  his  apprehensions,  if  he  had  any,  and  act  accord- 
ingly. It  may  be  regarded  as  certain  that  if  he  had  resorted  to  judgment  and 
execution,  as  the  plaintiffs  did,  no  one  would  have  been  much  benefited  by 
it.  It  is  possible,  of  course,  that  the  sale  to  Lynd  was  not  made  wholly  for 
his  protection,  but  that  a  secret  interest  was  reserved  to  Lagerquist..  We 
cannot  say  that  our  minds  are  entirely  free  from  doubt  upon  the  point;  but 
the  presumption  is  against  fraud,  and  the  evidence,  we  think,  is  not  such  as 
to  justify  us  in  saying  that  the  presumption  has  been  overcome.    Affirmed. 


RlOE  «.  HULBERT. 
Filed  December  15, 18S5. 

JUDGMSNTB— IHTBBEST. 

Under  section  2078  of  the  Iowa  Code,  where  no  rate  of  interest  ia  mentioned  in  a 
judgment,  it  bears  but  6  per  cent.,  although  the  judgment  creditor  may  have  been 
entitled  to  a  judgment  bearing  10  per  cent. 

Appeal  from  Mills  district  court. 

Action  in  equity  to  enjoin  defendant  from  selling  a  tract  of  land  on  exe- 
cution issued  on  a  judgment  against  one  M.  L.  Rice,  and  from  enforcing  said 
judgment  against  said  land.  A  temporary  injunction  was  issued  as  prayed 
lor  in  the  petition,  and  on  the  final  hearing  of  the  cause  the  order  was  made 
])er])etual.    Defendant  appeals. 

Watkim,  Williams  <&  Wright,  for  appellant,  J.  T>.  Hulbert.  Lewis  cfe 
Young,  for  appellee,  C.  M.  Rice. 

Rekd,  J.    In  August,  1873,  James  Micklewait  recovered  a  judgment  in 

the  district  court  of  Mills  county  against  M.  L.  Rice  on  a  promissory  note  for 

$550.27,  and  for  the  foreclosure  of  a  mortgage  on  80  acres  of  land,  given  to 

secure  said  note.    This  judgment  was  subsequently  assigned  by  Micklewait 

y.25N.w.,no.lO — ^57 
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to  the  defendant,  and  after  this  assignment  plaintiff  received  from  M.  L,. 
Rice  a  conveyance  of  the  land  covered  by  the  mortgage.  The  note  on  which 
the  judgment  was  obtained  bore  10  per  cent,  interest,  but  no  rate  of  interest 
is  expressed  in  the  judgment.  In  September,  1883,  defendant  caused  a  special 
execution  to  issue  on  said  judgment,  and  was  proceeding  to  sell  the  land 
thereon  when  plaintiff  instituted  this  suit.  Plaintiff  alleges  in  his  petition 
that  he  has  paid  the  full  amount  of  the  judgment,  and  that  defendant  has  re- 
fused to  satisfy  the  same  of  record.  Defendant  denies  that  the  f  uU  amount 
of  the  judgment  has  been  paid.  He  alleges  that  plaintiff,  when  he  purchased 
the  land  from  M.  L.  Bice,  had  notice  of  the  fact  that  the  note  and  mortgage 
on  which  said  judgment  was  rendered  bore  10  per  cent,  interest,  and  that  the 
amount  of  the  indebtedness  evidenced  by  said  judgment,  with  interest  thereon 
at  10  per  cent,  from  the  date  of  the  rendition  of  the  judgment,  was  deducted 
from  the  purchase  price  of  the  land,  and  that  plaintiff's  agreement  with  M. 
L.  Rice  was  that  he  would  pay  the  amount  of  the  indebtedness  to  defendant, 
together  with  the  interest  thereon  at  10  per  cent.  It  is  also  averred  that  the 
failure  to  express  the  rate  of  interest  in  the  judgment  was  owing  to  an  over- 
sight or  mistake  of  the  clerk  in  entering  it  of  record.  Plaintiff  has  paid  and 
defendant  has  received  an  amount  of  money  which  the  former  claims  is  suf- 
ficient to  satisfy  the  judgment,  computing  the  interest  thereon  at  6  per  cent 
from  the  date  of  its  rendition.  There  is  some  dispute  between  the  parties  as 
to  whether  the  amount  paid  is  sufllcient  for  the  purpose.  We  think,  how- 
ever, that  a  fair  preponderance  of  the  evidence  shows  that  plaintiff  has  paid 
the  amount  of  the  judgment  and  6  per  cent,  interest  thereon. 

The  important  question  between  the  parties  is  whether  plaintiff,  having 
paid  that  amount,  is  now  entitled  to  have  the  judgment  satisfied  of  record. 
By  its  terms  the  judgment  bears  but  6  per  cent,  interest.  It  is  provided  by 
statute  (Code,  §  2078)  that  "interest  shall  be  allowed  on  all  moneys  due  on 
judgments  and  decrees  of  any  competent  court  or  tribunal  at  the  rate  of  six 
cents  on  the  hundred,  by  the  year,  unless  a  different  rate  is  fixed  by  the  con- 
tract on  which  the  judgment  or  decree  is  rendered,  in  which  case  the  judg- 
ment or  decree  shall  draw  interest  at  the  rate  expressed  in  the  contract,  not 
exceeding  10  cents  on  the  hundred,  by  the  year,  which  rate  must  be  expressed 
in  the  judgment  or  decree."  Under  this  provision,  it  is  clear  that  unless  a 
different  rate  of  interest  is  expressed  in  the  judgment  or  decree,  but  6  per 
cent,  can  be  collected  on  it.  As  the  contract  on  which  the  judgment  was 
rendered  bore  interest  at  10  per  cent.,  Mickle wait  was  entitled  to  a  judgment 
bearing  that  rate,  and,  if  the  failure  to  express  that  rate  in  the  judgment  was 
owing  to  the  oversight  or  mistake  of  the  clerk,  as  is  alleged,  he  had  the  right, 
doubtless,  by  timely  and  proper  proceedings,  to  have  the  error  corrected,  and 
possibly  defendant  had  the  same  right  after  he  became  the  owner  of  the 
judgment.  But  these  considerations  are  not  now  important.  The  correction 
never  was  made,  nor  have  any  proceedings  been  instituted  looking  to  the  cor- 
rection of  the  judgment.  The  judgment,  then,  is  conclusive  of  the  rights  of 
the  parties  under  the  contract  on  which  it  was  based.  It  is,  in  effect,  a  judi- 
cial determination  that  the  plaintiff  therein  was  entitled  to  collect  but  6  per 
cent,  interest  on  the  indebtedness  evidenced  by  it.  As  plaintiff,  then,  has  paid 
the  full  amount  of  money  which  defendant  was  entitled  by  the  terms  of  the 
judgment  to  collect,  it  is  clear  that  the  lien  upon  the  land  created  by  it  is  ex- 
tinguished. It  is  insisted,  however,  that  plaintiff  knew  when  he  purchased 
the  land  that  the  note  and  mortgage  upon  which  the  judgment  was  rendered 
bore  10  per  cent,  interest;  and  that,  in  effect,  he  agreed  to  pay  the  debt  due 
defendant,  together  with  the  interest  thereon  at  10  per  cent.,  as  part  of  the 
purchase  price  of  the  land;  and  that  he  is  not  entitled  to  have  the  judgment 
canceled  u ntil  he  performs  this  undertaking.  Whether  this  result  would  follow 
as  a  conclusion  from  the  facts  alleged,  we  need  not  determine;  for  we  think 
the  evidence  fails  to  establish  those  facts. 
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It  is  proven,  we  think,  that  plaintiff  knew  when  he  bought  the  land  that 
defendant  claimed  that  his  debt  bore  10  percent,  interest;  but  it  is  not  proven 
that  he  expressly  agreed  to  pay  the  debt,  either  principal  or  interest.  He 
held  a  mortgage  on  the  land  which  was  junior  to  the  judgment,  and  he  took 
a  conveyance  of  the  land  by  quitclaim  in  satisfaction  of  his  debt.  There 
were  other  liens  upon  it  in  addition  to  defendant's  judgment  which  were 
senior  to  his  mortgage.  It  was  to  Ids  interest  to  pay  off  these  liens,  hiU  he 
did  not  expressly  agree  to  pay  them.  H©  simply  took  the  hnul  subject' to 
them.  He  did  not  thereby  become  bound  to  pay  tliem.  Johnson  v.  Mnnell, 
13  Iowa*  300;  Avfricht  v.  Northrup,  20  Iowa,  61 ;  Hull  v.  Alexander,  2t>  I«)wa, 
569;  Lewis  v.  Day,  53  Iowa,  575;  S.  C.  5  N.  W.  Rep.  753.  There  are  there- 
fore no  equities  in  defendant's  favor  created  by  the  contracts  for  the  purcliase 
by  plaintiff  of  the  land  which  will  defeat  his  right  to  have  the  judgment  can- 
celed.   Affirmed. 


Miller  and  another,  Adm'rs,  etc.,  v.  House  and  others. 

Filed  December  16,  1885. 

Promissory  Note— Bxeodtion  by  Agent— Burden  on  Plaintiff  to  Show  Authority, 

WHEN. 

Where  a  note  is  executed  by  an  agent  whose  authority  for  that  purpose  is  denied, 
the  burden  of  proving  authority  rests  with  the  party  seeking  to  enforce  payment 
on  the  note. 

Appeal  from  Crawford  circuit  court. 

Action  on  a  promissory  note.  There  was  a  trial  to  the  court,  and  judg- 
ment was  entered  for  defendants.    Plaintiffs  appeal. 

Wright,  Baldwin  cfe  Haldane,  for  appellants,  E.  D.  Miller  and  another. 
8haw  cfe  Kiiehule,  for  appellees,  House  &  Laub  and  others. 

Beed,  J.  The  promissory  note  sued  on  purports  to  have  been  executed  by 
the  firm  of  House  &  Laub.  It  is  payable  to  E.  House,  or  order,  and  it  was 
indorsed  by  the  payee  to  plaintiffs'  intestate.  The  genuineness  of  House  & 
T^ub's  signature  to  it  was  denied  under  oath.  Plaintiffs  proved  tliat  the 
signature  of  House  &  Laub  was  attached  to  the  instrument  by  one  C.  E. 
Parks,  who  was  in  the  employ  of  that  firm  as  clerk  and  book-keeper;  and 
that  in  addition  to  keeping  the  books  of  the  firm,  he  attended  to  their  corre- 
spondence, and  did  the  greater  part  of  the  other  writing  pertaining  to  their 
business,  which  was  that  of  general  merchants.  There  was  no  direct  evi- 
dence, however,  tending  to  prove  that  he  was  authorized  to  execute  promis- 
sory notes  or  other  contracts  in  the  name  of  the  firm;  nor  was  it  sliown  tliat 
the  note  in  suit  was  given  in  the  course  of  the  business  of  the  firm.  When 
plaintiffs  offered  the  note  in  evidence  the  circuit  court  excluded  it,  on  defend- 
ants' objection,  on  the  ground  that  the  signature  was  not  yet  shown  to  be 
the  genuine  signature  of  the  firm. 

This  ruling  is  assigned  as  error,  and  the  only  question  in  the  case  is  as  to 
its  correctness.  The  burden  was  on  the  plaintiffs  to  prove  the  genuineness 
of  said  signature.  Code.  §  2730.  They  were  not  entitled  to  introduce  the 
note  in  evidence  until  they  had  established  prima  facie  that  the  person  who 
attached  the  signature  to  it  had  authority  to  bind  the  firm  of  House  &  Laub 
by  that  act.  In  our  opinion,  they  have  not  done  this.  The  fact  that  Parks 
kept  the  books  of  the  firm,  and  attended  to  its  correspondence  and  did  other 
writing  pertaining  to  its  business,  does  not  imply  that  he  had  authority  to 
sign  its  name  to  promissory  notes  or  to  execute  otlier  contracts  in  its  name. 
It  is  contended,  however,  that  as  House  accepted  the  note  and  indorsed  it  to 
plaintiffs'  intestate,  he  thereby  warranted  that  the  signature  was  genuine,  and 
that,  as  he  was  a  member  of  the  firm  whose  obligation  the  note  purported  to 
be,  this  ougiit  to  be  accepted  as  evidence  against  the  firm  that  Parks  had  au- 
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thority  to  execute  the  instrument  in  its  name.  It  is  true  that  the  law  im- 
plies a  warranty  by  the  in(it)r8er  of  a  negotiable  instrument  of  the  genuine- 
ness of  the  signature  to  it.  The  indorsement,  however,  was  the  individual 
act  of  House.  He  did  not  assume  by  that  act  to  bind  the  firm.  The  contract, 
then,  which  arises  by  implication  from  the  act  is  his  individual  contract.  The 
firm  was  not  bound  by  it,  and  the  same  may  be  said  with  reference  to  his  act 
of  accc'pting  the  note.  He  accepted  it  for  himself  individually,  and  not  for 
the  firm;  and  the  firm  can  be  bound  only  by  such  acts  as  he  assumes  to  do  in 
its  name  or  in  its  behalf.  We  think  the  ruling  of  the  circuit  court  was  cor- 
rect, and  it  will  be  affirmed. 


Thomas  t>.  Griffith  and  others. 
Filed  December  16,  1885. 
Spboific  Psbform awcb — Contract  to  Convey  Land — Evidencs. 

Evidence  held  too  vague  and  uncertain  to  warrant  a  decree  for  specific  perform- 
ance of  an  alleged  oral  contract  to  convey  land. 

Appeal  from  Louisa  district  court. 

Action  for  specific  performancJe  of  an  oral  contract  for  the  conveyance  of 
real  estate.     Judgment  for  the  plaintiff,  and  defendants  appeal. 

Hurley  &  UcUly  and  Jioal  <fe  Jackson^  for  appellants,  D.  L.  Griffith  and  others. 
R,  C,  Caldwell^  and  Grey  &  Tucker ,  for  appellee,  Dennis  Thomas. 

Seevers,  J.  John  Griffith  in  his  life-time  owned  the  lands  in  controversy. 
In  1874  he  was  indebted  to  several  persons.  Judgment  had  been  rendered 
against  him.  The  evidence  tends  to  show  that  the  defendant  D.  L.  Griffith 
was  bound  to  pay  the  indebtedness,  or  a  portion  of  it.  D.  L.  Griffith  is  the 
son  of  John  Griffith,  and  it  is  possibly  true  that  a  portion  of  the  indebtedness 
was  incurred  by  John  Griffith  for  his  son,  and  that  the  latter  was  the  principal 
debtor.  The  plaintiff  is  the  son-in-law  of  John  Griffith.  The  plaintiff  claims 
that  in  1874  he  entered  into  a  contract  with  John  Griffith,  whereby  the  latter, 
in  consideration  of  the  payment  of  the  said  indebtedness  by  the  plaintiff, 
agreed  to  convey  to  the  latter  the  land  in  controversy,  and  that  the  plaintiff 
entered  into  possession  of  the  land  under  the  contract.  The  contract  was  not 
in  writing.  At  the  time  it  is  claimed  to  have  been  made,  John  Griffith  and 
his  wife  resided  on  the  land,  and  that  40  acres  of  it  constituted  their  home- 
stead is  conceded.  They  continued  to  reside  on  the  land  until  they  died. 
John  Griffith's  death  occurred  in  1877,  and  his  wife  died  in  1883.  It  is  sought 
to  enforce  the  oral  contract  against  the  defendant  D.  L.  Griffith  as  heir  at  law 
of  John  Griffith. 

It  should  be  stated  that  the  land  in  controversy  consists  of  75  acres,  and 
that,  at  the  time  the  contract  is  claimed  to  have  been  made,  John  Griffith 
owned  about  100  acres  of  other  lands.  The  evidence  of  the  plaintiff  and  his 
wife  as  to  the  contract  cannot  be  considered,  for  the  reason  that  it  relates  to  a 
personal  transaction  between  the  plaintiff  and  John  Griffith,  who  has  deceased. 
Code,  §  3639.  But  if  their  evidence  is  considered,  it  would  not  change  the 
result.  We  have  read  the  evidence,  and  fail  to  find  that  John  Griffith  ever 
agreed  to  convey  the  plaintiff  the  land  in  controversy.  The  evidence  is  ex- 
ceedingly vague  and  unsatisfactory.  One  witness  states  that  it  was  agreed 
by  John  Griffith,  in  consideration  of  certain  judgments  paid  by  the  plaintiff, 
that  the  latter  should  at  "his  death  have  all  that  was  left."  Upon  John  Grif- 
fith expressing  a  willingness  to  make  a  deed  to  the  plaintiff,  the  latter  said 
"he  didn't  want  a  title  in  that  way."  At  most,  this  amounts  to  a  testament- 
ary disposition  of  property.  Taking  the  whole  evidence  together,  and  giving 
it  all  the  weight  it  is  entitled  to,  we  reach  the  conclusion  without  serious  diffi- 
culty that  it  is  insufficient  in  certainty  to  warrant  a  decree  for  specific  per- 
formance. We  do  not  deem  it  essential  to  set  out  the  evidence,  and  such  ia 
not  our  custom.    Reversed. 
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Chicago,  M;  &  St.  P.  Rt.*  Cb.  v.  SnfiA,  CDtrnty  Treasurer,  and  others. 
Piled  Deceiii>er  15,  1886. 

1.  RAI1.B0AD  Aid  Taxes— Oqnshtutionality  of  Statutes,  . 

Chapter  123  of  the  Acts  of  the  Sixteenth  General  Aasembly  of. Iowa,  as  amended 
by  chapter  127  of  the  Acts  of  the  Seventeenth  General  Assembly,  is  valid.  ' 
2.'  Same— NOTicr  o*"  Election— Certificate  of  Township  Clebk. 

Certificate  of  towiwhip  clerk  hdd  sufficient,  although  the  notices  of  election  were 
not  incorporated  into  and  made  a  part  thereof,  the  board  of  supervisors  having  lev- 
ied the  tax,  and  thereby  determined  that  the.cerUticate  sufficiently  complied  with 
the  law ;  distinguishing  Minnesota  <t  /.  5.  R.  Co.  v.  ITiawM,  63  Iowa,  601 ;  8.  0.  6  N. 
W.  Kep.  703. 

3.  Same— Railroad,  How  Far  Completed. 

The  railroad  company  in  this  case  having  bnilt  its  road  to  a  desifpated  town,  and 
erected  a  temporary  depot  therein,  heldr  that  it  was  entitled  to  the  aid,  although 
the  accomodations  were  not  first-claas.. 

4.  Same— Lease  of  Road. 

Contract  construed  as  a  lease,  and  not  a  sale,  and  tax  hM  valid;  distingnishing 
Manning  v.  Mathewt,  2l  N.  W.  Rep.  271. 
Xi.  Same— Vote  by  Elections  in  Incobpobatbd  Town  in  Township. 

If  a  township  embraces  an  incorporated  town,  and  it  is  proposed  that  the  town- 
ship shall  aid  in  the  construction  of  a  railroad,  the  voters  in  the  corporation  are 
entitled  to  vote  at  such  election. 
^.  Same— CoMMiTTESMAN  or  Town  Aotinq  as  Aqsnt  fob  Railboad— Rbp&bbentations 
TO  Influence  Votebs. 

One  of  the  members  of  the  committee  appointed  by  the  town  to  work  up  the  tax 
having  entered  into  a  contract  with  the  railroad  company,  hdd,  that  the  tax  voted 
was  void  by  reason  of  a  proiiiise  made  by  him  to  voters  that  if  such  aid  was  voted 
they  would  be  paid  50  cents  on  the  dollar  on  their  certificates  when  they  paid  such 
tax. 

Appeal  from  Palo  Alto  circuit  court. 

Action  to  enjoin  the  collection  of  taxes  voted  in  aid  of  the  Cedar  Rapids, 
Iowa  Falls  &  Northwestern  Railway  Company.  A  part  of  the  relief  asked 
l)y  the  plaintiff  was  refused,  and  both  parties  appeal,  but  the  plaintiff  under 
the  stsitute  must  be  regarded  as  the  appellant. 

Oeo,  E.  Clarke  and  T,  W.  Harrison,  for  appellant,  Chicago,  M.  So  St.  P.  By. 
<3o.  Haper,  Craviford  eft  Carr,  and  8.  JT.  Traey,  for  appellee,  Robert  Shea,  Co. 
Treas.,  and  others. 

See  VERS,  J .  Taxes  were  voted  in  six  townships  in  aid  of  the  Cedar  Rapids, 
Iowa  Falls  &  Northwestern  Railway  Company,  and  in  five  of  the  townships 
the  district  court  held  that  the  taxes  were  valid,  and  as  to  them  the  petition 
was  dismisseil  on  the  merits.  In  Lost  Island  township  the  court  held  the 
taxes  to  be  invalid,  and  the  relief  asked  by  plaintiff  as  to  said  taxes  was 
granted.  The  plaintiffs*  appeal  will  be  first  considered,  and  it  can  be  more 
intelligently  done  by  determining  in  the  order  presented  by  counsel  the  several 
objections  urged  against  the  validity  of  the  taxes. 

1.  They  were  voted  under  and  in  accordance,  as  is  claimed,  with  the  provis- 
ions of  chapter  123  of  the  Acts  of  the  Sixteenth  General  Assembly  as  amended 
by  chapter  127  of  the  Acts  of  the  Seventeenth  General  Assembly,  and  it  is  in- 
sisted that  these  statutes  are  unconstitutional  for  the  same  reasons  as  were 
urged  in  Stewart  v.  Board  of  Supr^a,  80  Iowa,  9,  and  the  comparatively  late 
cases  of  Rentoick  v.  Davenport  dk  N.  W.  Ry.,  47  Iowa,  511,  and  Bnell  v. 
Leonard^  55  Iowa,  553:  S.  C.  8  N.  W.  Rep^  425.  We  are  not  disposed  to  en- 
ter upon  discussion  of  this  question  again,  and  deem  it  only  necessary  to  say 
that  the  constitutionality  of  the  statutes  in  question  must  be  affirmed  on  the 
authority  of  the  cases  above  cited. 

2.  The  statute  provides  that  the  notice  of  the  election  shall  ^'specify  the 
time  and  place  for  holding  the  election,  the  line  of  railroad  proposed  to  be 
aided,  the  rate  per  centum  of  tax  to  be  levied,  and  whether  the  entire  per 
oentum  voted  is  to  be  collected  in  one  year,  or  one-half  collected  the  first  year 
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and  one-half  the  following  year,ai)d  the  amonnt  of  work  npon  said  proposed 
railroad  required  to  be  completed  before  said  tax  shall  be  paid  to  the  railroad 
company,  and  when  the  same  shall  be  performed,  and  to  what  point  said  road 
shall  be  fullj completed;  *  *  *  and  the  township  clerk  «  *  «  shall 
forthwith  certify  to  the  county  auditor  the  rate  per  centum  of  the  tax  thus 
voted  by  such  township,  *  *  *  the  year  or  years  during  which  the  same 
is  to  be  collected  ♦  *  ♦  under  the  conditions  and  stipulations  of  said  no- 
tice, together  with  an  exact  copy  of  the  notice  under  which  the  election  was 
held . "  Chapter  123,  Laws  1876»  It  is  not  claimed  that  the  notices  do  not  in  all 
respects  comply  with  the  statute,  except  as  hereafter  stated,  but  it  is  insisted 
that  the  certificates  of  the  township  clerk  are  materially  defective.  The  par- 
ticular defect  insisted  on  is  that  the  notices  are  not  incorporated  into  and 
made  a  part  of  the  certificate  in  that  way,  and  that,  without  reference  to  the 
notice  which  is  attached  to  the  certificate,  it  fails  to  show  the  conditions 
and  stipulations  upon  which  the  tax  was  voted.  The  certificates  are  sub- 
stantially alike,  and  state  the  rate  per  centum  of  the  tax  voted;  the  road  in 
aid  of  which  the  tax  was  voted ;  that  the  tax  was  to  be  levied  on  the  assess- 
ment of  1881,  and  collected  tiiat  year  on  condition  that  the  road  shall  be  con- 
structed and  operated  from  a  point  of  connection  with  the  Minneapolis  &  St. 
Louis  Railway,  in  Humboldt,  Iowa,  to  a  depot  located  within  the  incorporated 
town  of  Emmetsburg,  and  within  one-half  mile  of  the  court-house  in  said 
town,  on  or  before  January  1,  1882.  The  certificates  further  slate  that  the 
work  of  constructing  the  railway  shall  be  commenced  within  90  days  from 
the  second  day  of  May,  1881,  otherwise  the  tax  to  be  wholly  forfeited.  A 
true  copy  of  the  notice  of  election  hereto  attached, marked  ** Exhibit  A."  and 
niiule  a  part  hereof. 

It  will  be  conceded  that  all  the  conditions  and  stipulations  upon  which  the 
law  was  voted  cannot  be  ascertained  from  the  certificate  of  the  township 
derk,  unless  it  is  proper  and  competent  to  refer  to  the  copy  of  the  notice 
wliicli  is  attached  to  the  certificate.  Appellant  claims  that  no  such  reference 
can  be  made,  and  that  the  defect  in  the  certificate  is  jurisdictional,  and  there- 
fore the  tax  could  not  be  legally  levied.  In  support  of  this  position  Mifi^ 
n&fota  d'  I.  8.  H.  Co.  v.  Hiama.  63  Iowa,  501;  S.  C.  5  N.  W.  Rep^.  703,  is 
cited.  The  certificate  in  that  case  and  the  one  at  bar  are  substantially  the 
same,  but  in  the  cited  case  the  board  of  supervisors  refuse  to  levy  the  tax  be- 
cause the  certificate  of  the  towuship  clerk  was  defective.  The  court  was 
asked,  in  a  mandamus  proceeding,  to  compel  the  boai'd  to  disregard  the  de- 
fect and  leivy  the  tax.  This  the  court  declined  to  do.  In  the  case  at  bar  the 
board  of  super visoi-s  levied  the  tax,  and  must  have,  therefore,  determined 
that  the  certificate  was  not  defective.  Taking  the  certificate  and  the  notice 
thereto  attached  and  made  a  part  of  it,  their  sufficiency  must  be  conceded, 
except  as  hereinafter  stated.  It  is  not  a  ca^e,  therefore,  in  which  there  was 
no  certificate,  but  a  defective  one  merely;  and  the  board  of  supervisors,  the 
tribunal  called  on  to  act,  has  determined  that  the  certificate  sufficiently  com- 
plied with  the  law.  This  is  a  collateral  attack  on  such  determination,  and 
therefore  clearly,  we  think,  is  within  the  rule  established  in  Ryan  v.  Varga^ 
37  Iowa,  81.  Before  levying  the  tax  it  was  the  province  and  duty  of  the  su- 
pervisors to  determine,  among  other  things,  that  the  requisite  certificate 
from  the  township  clerk  was  on. file  in  the  office  of  the  county  auditor,  and 
their  determination  cannot  be  impeached  in  this  collateral  proceeding,  it 
must  be  remembered  that  the  objection  to  the  certificate  is  exceedingly  tech- 
nical, and  while  it  has  been  held  that  the  board  should  not  be  compelled  by 
mandamus  to  levy  the  tax  notwithstanding  such  objection,  we  are  unwilling 
to  hold  that  their  determination  that  the  certificate  was  sufficient  can  or 
should  be  set  aside  in  this  proceeding.  In  considering  the  question  under 
consideration,  it  should  be  conceded  that  the  road  was  constructed  in  sub- 
stantial compliance  with  the  notice  of  the  election,  and  that  the  tax-payers 
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got  precisely  what  they  bargained  for.  This  being  so,  we  are  not  disposed  to 
give  force  and  effect  to  mere  technical  objections  which  did  not  affect  the  sub- 
stantial rights  of  the  parties. 

3.  The  notices  provide  that  the  road  shall  be  completed  to  Emmetsburg,  in 
Palo  Alto  county,  Iowa,  "on  or  before  July  1,  1882,"  and  shall  be  "con- 
structed and  operated  *  *  *  to  a  depot  located  within  the  incorporated 
town  of  Emmetsburg,  and  within  one-half  mile  of  the  court-house  in  said 
town,  on  or  before  January  1,  1882,"  and  therefore  it  is  said  the  conditions 
on  which  the  ^es  were  voted  have  not  been  complied  with.  The  notices, 
however,  did  not  require  that  the  road  should  be  completed  by  January  1, 
1882.  It  will  be  observed  that  the  notices  required  that  the  road  should  be 
completed  to  the  point  named  by  July  1,  1882,  and  it  is  not  claimed  this  was 
not  done;  bul  it  was  required  that  the  road  should  be  constructed  and  oper- 
ated to  a  depot  at  Emmetsburg  by  January  1,  1882.  The  road  was  con- 
structed and  operated  to  such  point  by  that  time.  A  depot  was  partially 
erected,  but  the  road  was  not  ballasted,  and  in  other  respects  it  could  not  be 
regarded  as  a  first-class  completed  road.  But,  as  we  have  said,  the  road  was 
operated  from  that  time  continuously,  The  service,  however,  was  not  first- 
class,  and  the  notice  did  not  require  that  it  should  be.  A  building  was  used 
as  a  temporary  depot  which  the  evidence  shows  to  have  been  sufficient  for 
the  purpose  for  which  it  was  used.  Track  was  laid  for  nearly  a  mile  beyond 
the  depot.  We  are  of  the  opinion  that  the  road  was  constructed  and  operated 
to  a  depot  at  the  place  named  in  the  notices  by  the  first  day  of  January,  1882. 
Muscatine  W.  R,  Co.  v.  Horton,  38  Iowa,  33. 

It  is  also  urged  that  the  notices  fail  to  state  where  and  to  what  point  the 
road  shall  be  completed.  We  are  of  the  opinion  that  it  does  state  such  facts. 
The  road  was  to  be  completed  to  Emmetsburg  by  July  1,  1882,  and  the 
amount  of  work  to  be  done  before  the  tax  shall  be  paid  is  also  stated;  for  the 
notices  state  that  the  road  shall  be  constructed  and  operated  to  a  depot  located 
at  said  place  by  January  1,  1882. 

4.  The  Uixes  were  voted  in  May,  1881,  and  in  June  thereafter  the  road,  in 
aid  of  which  the  taxes  were  voted,  was  leased  in  perpetuity  to  the  Burling- 
ton, Cedar  Kapids  &  Northern  Rsiilroad  Company,  and  after  its  construction 
it  has  been  operated  by  the  last-named  company.  The  statute  provides  that 
the  tax-payers  are  entitled  to  stock  for  the  amount  paid  by  them  in  the  com- 
pany in  aid  of  which  the  taxes  were  voted;  and  it  is  provided  by  statute  that 
when  any  railroad  corporation  has  made  contracts  for  the  payment  to  it  upon 
delivery  of  stock  in  such  company,  and  shall  subsequently  to  such  contracts 
have  changed  its  corporate  name,  or  when  the  real  ownership  in  the  property, 
rights,  powers,  and  franchises  has  passed  legally  and  equitably  into  any  other 
company,  no  such  contracts  shall  be  enforced  in  law  or  equity  until  the 
tender  or  delivery  of  stock  in  the  last-named  corporation  or  company.  Code,  § 
1302.  Inasmuch  as  the  Burlington  Company  refused  to  issue  stock  to  the 
tax-payers,  it  is  insisted  that  the  collection  of  the  tax  cannot  be  enforced. 
The  name  of  the  corporation  in  aid  of  which  taxes  were  voted  has  not  been 
changed,  and  under  the  terms  of  the  lease  the  corporate  name  of  the  company 
continues  to  exist,  and  it  is  required  to  so  continue  as  long  as  the  lease  is  in 
force,  and  we  are  unable  to  conclude  that  under  the  lease  the  real  ownership 
of  the  property,  rights,  powers,  and  franchises  have  passed  to  the  Burling- 
ton Company. 

The  lease  provides  that  the  last-named  company  shall  take  full  possession 
of  the  property  demised,  and  pay  all  taxes,  and  provide  rolling  stock  sutliclenb 
to  transact  the  business,  and  keep  the  same  and  the  road  in  good  condition, 
and  pay  to  the  lessor  an  annual  rental  therefor  of  30  per  cent,  of  the  gross 
earnings,- which  the  lessee  guarantied  should  amount  to  a  sufficient  sum  to 
pay  the  semi-annual  interest  on  certain  bonds  which  were  executed  by  the 
lessor,  the  proceeds  of  which  were  used  in  constructing  the  road.    There  is 
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no  sufficient  evidence  showing  that  this  lease  was  not  executed  in  good  faith, 
or  that  it  was  not  to  the  interest  of  the  lessor  to  have  executed  it.  We  there- 
fore cannot  say,  as  a  matter  of  law,  that  it  was  executed  as  a  fraud  upon  the 
tax-payers.  Kor  can  we  say  that  the  contract  is  anything  else  than  it  pur- 
ports to  be  on  its  face.  We  therefore  must  hold  that  it  is  a  lease,  and  that 
both  the  legal  and  equitable  title  to  the  property  remains  in  the  lessor.  For 
aught  we  can  possibly  know,  the  lease  is  exceedingly  beneflcial  to  the  stock- 
holder in  the  lessor  company,  and  they  may  realize  more  under  the  lease  than 
they  would  have  done  if  the  lessor  company  had  operated  the  road.  For  the 
reasons  stated,  the  statute  above  quoted  has  no  application  to  the  present 
case.  It  is  further  claimed  that  the  facts  above  stated  bring  the  case  within 
the  rule  established  in  Manning  v.  Mathews^  24  N.  W.  Rep.  271;  but  it  is 
evident  the  cases  are  clearly  distinguishable.  In  the  cited  case  the  road  in 
aid  of  which  the  taxes  were  levied  was  sold  and  conveyed  to  anotlier  com- 
pany. The  road,  therefore,  belonged  to  and  was  the  property  of  the  pur- 
chaser. 

5.  Emmetsburg  is  an  incorporated  town,  and  a  part  of  its  territory  is  in  the 
township  of  Emmetsburg,  and  a  part  of  the  territory  of  the  incorporation  is  in 
Freedom  township.  Elections  were  called  in  both  of  these  townships,  and  the 
voters  residing  on  the  territory  of  the  corporation  within  Freedom  township 
voted  in  that  township,  and  those  residing  in  Emmetsburg  township  voted  in 
that  township.  It  is  insisted  that  the  collection  of  the  taxes  in  these  town- 
ships cannot  be  enforced,  because  the  statute  contemplates  that  where  a  town- 
ship embraces  an  incorporated  town  the  whole  township  cannot  participate  in 
an  election  for  the  purpose  of  voting  taxes  in  aid  of  the  construction  of  a  rail- 
road. The  argument  is  that  the  incorporated  town  may  separately  so  vote, 
and  so  may  the  township.  But*  in  our  opinion,  the  statute  does  not  so  pro- 
vide. The  statute  provides  that  any  township  or  incorporated  town  may  so 
vote.  If  a  township  embraces  an  incorporated  town,  and  it  is  proposed  that 
the  township  shall  aid  in  the  construction  of  the  road,  the  voters  in  the  cor- 
poration are  entitled  to  vote  at  such  election.    It  is  possibly  true  that  the 

.  voters  in  the  corporation  may  impose  such  burden  on  themselves;  but,  as  the 
township  may  do  so,  the  voters  in  the  corporation  are  clearly  entitled  to  vote 
at  such  election.  We  understand  this  question  to  have  been  determined  ad- 
vei-sely  to  the  appellant  in  Ryan  v.  Varga^  37  Iowa,  80. 

6.  The  defendants  appealed  from  the  decision  of  the  court  holding  that  the 
taxes  voted  in  Lost  Island  township  were  invalid.  The  court,  we  presume, 
held  that  the  collection  of  the  taxes  in  this  township  could  not  be  enforced  be- 
cause of  the  following  facts:  The  citizens  of  the  town  of  Emmetsburg  ap- 
pointed a  committee  to  take  charge  of  and  work  up  the  tax.  George  B.  Mc- 
Carty  Vas  one  of  such  committee.  Afterwards  the  railroad  company  entered 
into  a  contract  with  the  persons  so  appointed,  by  the  terms  of  which  the  com- 
pany agreed  to  pay  the  persons  composing  the  committee  5  percent,  of  all  the 
taxes  voted,  to  the  amount  of  840,000,  in  consideration  of  which  they  were  to 
procure  petitions  to  be  circulated,  to  see  that  elections  were  called,  to  look  after 
the  '*  company's  interests,  in  said  local-aid  matters,  and  see  that  the  voters 
are  out  at  elections,  and  see  that  all  necessary  steps  are  taken  to  secure  said 
local  aid."  McCarty  was  at  the  election  in  said  townsliip,  and  made  a  prop- 
osition to  the  voters  that  *4f  they  voted  the  tax  for  the  railroad  they  would 
pay  us  fifty  cents  on  the  dollar  for  each  dollar  they  voted  on  tax."  Or,  as 
another  witness  testifies,  the  proposition  was  '*that  all  who  voted  for  the 
tax,  when  they  paid  it,  and  presented  their  certificates  to  a  certain  party  here 
in  town,  they  would  buy  the  certificates  and  pay  fifty  cents  on  the  dollar." 
This  proposition  only  included  resident  tax-payers  and  voters.  The  evidence 
further  shows  that  prior  to  the  proposition  the  expression  of  the  voters  was 
against  the  tax.  There  wereonly  14  votes  castatthe  election,  and  all  were  in 
favor  of  the  tax.    These  voters,  or  some  of  them,  testify  that  they  intended 
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to  Yote.against  the  taxr  but  changed  their  minds  after  the  proposition  was 
made.  Counsel  for  the  defendants  do  not  claim  that  the  proposition  made 
<lid  not  unduly  influence  the  voters,  but  their  contention  is  that.  McCarty 
made  the  proposition  in  his  own  behalf,  and  not  for  the  company,  and  that 
he  was  not  authorized  to  t^nd  or  compromise  the  company  in  this  respect. 
Under  the  contract^  as  we  read  it,  McCarty  was  an  agent  of  the  company,  and 
:f  ully  authorized  to  do  whatever  he  deemed  necessary  to  obtain  votes  for  the  tax. 
For  whom  he  made  the  proposition  we  are  uncertain, — that,  is,  who  was  to 
pay  the  tax-payers, — ^but  this  is  immaterial.  He  made  the  proposition  for  the 
purpose  of  effectuating  the  purpose  contemplated  in  the  contract,  and  we  think 
%he  corporation  is  bound  by  what  he  did.  He  was  authorized  and  directed 
to  see  ''that  all  necessary  steps  were  taken  to  secure  said  local  aid.''  His  de- 
termination of  what  was  necessary  is  binding  on  the  company.  Each  party 
must  pay  the  costs  made  by  him,  and  the  judgment  on  both  appeals  is  affirmed. 

As  to  railroad  taxation,  see  Goodnow  ▼.  Wells,  (Iowa,)  arU^  86i,  and  note,  867. 


KiKG  V.  Stewart  and  others. 

Filed  December  16, 1885. 

:8alb— EviDBKos—AcrioN  on  Written  Contract— Material  ALTBRATioif  or  Oovtract. 
Plaintiff  sued  on  a  written  contract  for  the  sale  and  delivery  of  certain  maps  and 
charts,  and  defendant  in  his  answer  admitted  the  execution  oi  the  contract,  but  de- 
nied tne  delivery  of  the  goods,  and  alleged  that  the  contract  had  been  altered  since 
its  execution  and  delivery  in  a  material  respect.  On  the  trial  plaintiff  offered  the 
contract  in  evidence,  ana  it  was  received  over  objection  by  defendant.  Heldj  that 
the  admission  of  the  contract  was  not  ground  for  reversal. 

Appeal  from  Kossuth  circuit  court. 

This  action  was  brought  on  a  written  contract  whereby  the  defendants 
l)ound  themselves  to  pay  plaintiff  for  certain  books,  maps,  and  charts,  which 
they  ordered  him  to  deliver  to  the  defendant  George  Stewart.  The  answer 
.admits  the  execution  of  the  contract,  but  denies  the  delivery  of  the  property. 
It  also  alleges  that  the  instrument  has  been  altered  since  its  execution  and 
-delivery  in  a  material  respect,  without  the  consent  of  the  makers;  the  altera- 
tions alleged  being  the  insertion,  in  the  body  of  the  instrument,  of  a  provision 
for  the  payment  by  defendants  of  6  per  cent,  interest  on  the  value  of  the  goods 
from  the  time  of  their  delivery,  and  the  writing  on  the  margin  of  a  provision 
l)y  which  the  amount  is  made  payable  at  the  Kossuth  County  Bank,  at  Al- 
.gona,  that  being  in  a  different  county  from  the  one  in  which  defendants  live. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defendants  appeal. 

A,  F.  Call,  for  appellants,  George  Stewart  and  others.  Qeo,  JS,  Clarke  and 
V.  B.  Jones,  for  appellee,  S.  J.  King. 

Beed,  J,  On  the  trial  plaintiff  offered  the  contract  in  evidence.  Defend- 
ants objected  to  its  introduction  on  the  ground  that  its  appearance  indicated 
4;hat  it  had  been  altered  since  its  execution  and  plaintiff  was  not  entitled  to 
introduce  it  until  this  appearance  was  explained,  and  there  was  no  evidence 
tending  in  any  manner  to  explain  it  The  court  also  instructed  the  jury  that 
the  burden  of  proving  the  alleged  alterations  was  on  the  defendants.  These 
rulings  were  excepted  to  at  the  time,  and  are  now  assigned  as  error. 

It  would  at  this  time  be  a  sufficient  answer  to  the  objection  made  to  the 
Amission  of  the  contract  in  evidence  to  say  that  its  validity  depends  on  the 
existence  of  a  fact  which  can  be  determined  only  by  an  inspection  of  the  in- 
•strument  itself,  and  the  appellants  have  not  brought  the  instrument  into  this 
•court,  so  that  we  are  not  able  to  determine  whether  the  fact  upon  which  the 
objection  depends  exists  or  not.  The  circuit  court  may  have  determined, 
upon  an  inspection  of  the  instrument,  that  there  was  nothing  in  its  appear- 
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ance  which  called  for  explanation.  The  presumption  is  in  favor  of  the  correct- 
ness of  the  finding  of  the  trial  court,  and  we  will  disturb  the  finding  only  upon 
a  showing  that  it  is  wrong.  But  if  it  should  be  conceded  that  the  appearance 
of  the  instrument  was  such  as  that  plaintiff  was  required  to  make  some  ex- 
planation of  it  before  he  would  be  entitle^  to  introduce  it  in  eridence  in  sup- 
port of  his  claim,  we  still  are  of  the  opinion  that  the  oyerruling  of  the  objec- 
tion to  its  introduction  in  evidence  would  afford  no  ground  for  disturbing 
the  judgment. 

The  pleadings  presented  no  issne  under  which  plaintiff  was  required  to  in- 
troduce it  in  evidence.  The  petition  alleged  the  execution  and  delivery  of 
the  contract,  and  a  copy  of  the  instrument  is  set  out.  The  articles  of  mer- 
chandise purchased  are  enumerated,  and  the  price  of  each  article  is  stated. 
The  contract  contains  an  undertaking  by  defendants  to  pay  the  Jiggregaie 
price  of  the  goods  at  a  specified  time  aSter  the  delivery.  The  delivery  of  the 
goods  is  also  alleged.  In  one  paragi^aph  of  the  answer  the  execution  of  the 
contract  is  admitted,  and  the  delivery  of  the  goods  is  denied;  and  in  another 
paragraph  the  alteration  of  the  instrument  after  its  execution  is  pleaded.  It 
is  provided  by  statute  (section  2655  of  the  Code)  that  the  answer  may  contain 
a  general  or  specific  denial  of  each  allegation  of  the  petition,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief,  or  a  statement  of  any 
new  matter  constituting  a  defense;  and  under  another  provision  (section 
2712)  plaintiff  is  not  required  to  introduce  evidence  to  establish  the  alle^- 
tions  of  his  petition  which  are  not  controverted  by  the  answer.  The  answer 
in  this  case  controverted  none  of  the  averments  of  this  petition  except  the 
one  which  alleged  the  delivery  of  the  goods.  •  The  allegation  that  the  contract 
had  been  altered  since  its  execution  controverted  none  of  the  averments  of 
the  petition,  but  was  a  statement  of  new  matter  constituting  a  defense.  The 
only  fact,  then,  which  plaintiff  was  required  to  prove  in  making  out  his  case 
was  that  he  had  delivered  the  goods.  Having  proved  that  fact,  he  was  enti- 
tled to  recover  unless  defendant  could  establish  the  matter  pleaded  in  de- 
fense. 

The  written  instrument  contained  no  evidence  of  the  delivery  of  the  goods, 
and  was  not  introduced  for  the  purpose  of  proving  that  fact,  and,  as  that  is 
the  only  fact  which  plaintiff  was  required  to  prove  in  making  out  his  case,  he 
need  not  have  introduced  it.  We  find  it  unnecessary  to  go  into  the  question 
(which  has  been  argued  by  counsel)  whether  the  rule  laid  by  the  text  writers* 
and  applied  in  many  of  the  cases,  which  requires  the  party  offering  an  instru- 
ment of  writing  in  evidence  to  explain  any  apparent  alteration  or  interlinea- 
tions before  introducing  it,  (see  1  Greenl.  Ev.  §  564;  1  Phil.  Ev.  p.  607,)  has 
been  abrogated  by  our  statutes  or  not;  for,  conceding  the  existence  of  the 
rule,  it  is  not  applicable  under  the  facts  of  the  case.  The  judgment  of  the 
circuit  court  will  be  affirmed. 


Paddock  and  others.  Trustees,  «.  Bartlett. 

Filed  December  16,  1885. 

1.  OoNTBAOT — Consideration — Partibs — Aobeement  to  Pat  Monkt  to  Induce  Erec- 

tion OF  Pobk-Packino  House. 

Wiiere  parties  execute  a  written  contract  to  pay  a  certain  amount  of  monej^  to 
induce  "  M.  and  his  associates"  to  erect  a  pork-packing  house  of  a  certain  capacity 
in  their  county,  and  the  house  is  erected  by  a  corporation,  but  not  completed  until 
after  M.  has  withdrawn  from  the  corporation,  the  parties  executing  the  contract 
are  liable  thereon. 

2.  Same— Fulfillment  of  ' Contract— Reasonable  Time. 

Under  such  contract  the  house  must  have  been  erected  within  a  reasonable  time, 
and  whether  it  was  so  erected  was  a  question  for  the  jury. 
8.  Same— Evidence— Capacity  of  Pork-House. 

Witnesses  who  base  their  opinion  as  to  the  capacity  of  a  pork-packing  house  on 


Digitized  by 


Google 


Iowa.]  PADDOCK   V.  BABTLBTT.  907 

observation  and  experience  in  actual  work  in  the  honse  are  competent  to  express 
an  opinion  as  to  the  amount  of  work  which  could  be  done  in  snch  house  in  a  rea- 
sonaole  time. 
4.  Samet— EviDBNOx  OF  Refbesuttatioks  Mads  to  Induob  Exboutiok  of  Gohtbaot. 
In  an  action  on  such  a  written  contract  by  the  corporation,  evidence  as  to  what 
M.  said  as  to  buildings  that  would  be  erected,  and  the  advantages  to  accrue  to  de- 
fendants therefrom,  cannot  bind  the  corporation,  and  are  not  admissible  to  ingraft 
new  terms  upon  the  written  contract. 

Appeal  from  Mills  circuit  court. 

Action  at  law,  to  recover  upon  a  written  instrument  executed  by  defend- 
ant and  others.  There  was  a  j  udgment  upon  a  verdict  for  plaintiffs.  Defend- 
ant appeals. 

Watkins,  Williams  i&  Wright,  for  appellant,  W.  £.  Bartlett.  W.  8.  Lewis 
and  /.  G,  Stone,  for  appellees,  J.  D.  Paddock  and  others.  Trustees. 

Beck,  G.  J.  1.  The  instrument  sued  upon  was  signed  by  defendant  and 
others,  and  is  in  the  following  language:  "We,  the  undersigned,  believing  it 
to  be  a  great  advantage  to  Mills  county  and  vicinity  to  have  the  pork-packing 
house  established  at  Malvern,  agree  to  pay  the  amount  set  opposite  our  names, 
upon  the  following  conditions:  That  George  F.  Mellen  and  associates  shall 
erect  a  brick  pork-house  at  Malvern,  with  a  capacity  of  killing  and  curing 
70,000  hogs  annually.  Said  amount  shall  become  due  on  the  completion  of 
the  pork-house,  and  payable  to  J.  D.  Paddock,  G.  W.  Curfman,  and  A.  L. 
Young,  trustees."  The  evidence  tends  to  show  that  a  company  was  in- 
corporated with  Mellen  as  a  member,  which  commenced  and  completed  the 
pork-house.  The  foregoing  contract  obligates  defendant  to  pay  money  for  a 
pork-house  to.be  erected  by  Mellen  and  his  associates.  As  the  instrument 
contemplates  the  prosecution  of  the  work  by  Mellen,  and  others  associated 
witli  him,  it  was  doubtless  the  purpose  that  the  common  way  of  men  associ- 
ating themselves  by  an  incorporation  was  to  be  pursued.  Surely,  the  stock- 
holders in  the  corporation  were  associates  of  Mellen.  But  Mellen  soon  with- 
drew from  the  corporation,  and  the  building  was  completed  by  the  corporation 
afterwards.  But  the  completion  of  the  house,  after  Mellen's  withdrawal,  by 
his  associates  was  a  compliance  with  the  contract.  These  considerations  are 
a  suflicient  answer  to  objections  raised  by  defendants'  counsel  in  more  than 
one  form. 

2.  The  law  required  the  building  to  be  erected  within  a  reasonable  time, 
and  the  court  so  instructed  the  jury.  Of  course,  what  would  be  regarded  as  a 
reasonable  time  depends  upon  the  magnitude  of  the  work,  and  the  necessity  for 
completing  it  in  all  its  parts  in  order  to  fit  it  for  the  business  for  which  it  was 
designed.  These  and  other  considerations  were  proper  matters  of  inquiry 
under  this  instruction.  We  think  the  jury  were  authorized  to  find,  as  they 
evidently  did  find,  that  the  building  was  completed  within  a  reasonable  time. 
This  conclusion  disposes  of  the  first  objection  made  by  defendant. 

We  think  the  verdict  of  the  jury  is  supported  by  the  evidence  upon  all 
branches  of  the  case. 

8.  Certain  witnesses  testified  as  to  the  capacity  of  the  house  for  packing 
pork.  They  based  their  opinion  upon  observation  and  experience  in  actusQ 
work  in  the  house.  Surely  they  were  competent  to  express  an  opinion  of  the 
amount  of  work  which  could  be  done  in  the  house  in  a  given  time. 

4.  Certain  rulings  upon  evidence  are  objected  to  by  counsel  of  defendant. 
Some  of  these  rulings  are  not  argued.  The  abstract  fails  to  show  the  purport 
of  the  evidence  concluded  by  others.  We  are  not  required,  therefore,  to  con- 
sider the  objections.  But,  so  far  as  the  evidence  is  shown  in  the  abstract, 
these  rulings  appear  to  be  correct. 

5.  The  contract  is  payable  to  plaintiffs  as  trustees,  who  evidently  are  to  re- 
ceive the  money  for  the  benefit  of  the  persons  who  built  the  packing-house. 
It  provides  that  the  liouse  shall  be  built  by  Mellen  and  his  associates.  We 
have  seen  that  the  corporation  and  stockholders  thereof  are  to  be  regarded  as 
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Mellen'B  associates,  and  that  it  clearly  contemplates  the  formation  of  a  corpora- 
tion for  doing  the  work.  Defendant,  as' a  defense  to  the  action,  sets  up  tliat 
Mellen  made  false  representations  as  to  various  matters  connected  with  his 
enterprise;  as  that  parties  of  great  wealth  would  b& connected  with  it;  that 
large  sums  of  money  would  be  expended  in  building  dwellings;  that  the  price 
of  pork  would  be  advanced,  etc.,  in  case  the  pork-house  was  built.  The  in- 
strument sued  upon  is  the  expression  of  the  contract  between  the  parties. 
and  it  is  not  competent  for  defendant  to  change  or  modify  it,  or  ingraft  con- 
ditions upon  it  not  expressed  therein,  by  parol  evidence  of  declaration  or 
agreement  of  the  parties  made  before  or  at  the  time  of  its  execucion.  Be 
sided,  it  surely  cannot  b^  that  these  representations  will  defeat  the  claim  of 
Hellenes  associates,  who  did  not  make  them  nor  authorize  Mellen  to  make 
them.  Mellen  was  simply  one  of  many  "'associates,"  of  which  defendant  had 
notice.  He  cannot  charge  them  with  the  consequences  of  Mellen's  false  rep- 
resentations. See  Trustees  qf  OskcUoosa  College  v.  8taff&rd;  14  low  a,  153. 
These  conclusions. dispose  of  several  objections  urged  by  defendant. 

6.  The  court  in  an  instruction  referred  to  a  defense  pleaded  in  a  certain 
count  of  the  answer.  This  is  objected  to,  for  the  reason  that  it  refers  the 
jury  to  the  pleadings.  But  the  position  is  not  correct.  The  court  simply  re> 
fers  to  the  pleading  in  order  to  designate  the  defense,  which  is  sufficiently 
stated  in  the  charge  of  the  court. 

7.  We  have  examined  with  care  the  instructions  given  the  jury,  and 
think  they  are  correct.  Many  of  the  assignments  of  error  directed  against 
the  instructions  fail  in  clearness,  and  in  not  being  ''as  specific  as  the  case  will 
allow."  Code,  §  3207.  They  are  not  aided  by  the  argument.  Indeed,  we  can 
hardly  imagine  a  manner  of  assigning  and  presenting  errors  which  would  be 
more  unsatisfactory  and  more  confusing  than  the  one  pursued  by  counsel  for 
defendant. 

The  points  of  the  case  involving  its  real  merits  are  sufficiently  considered 
in  the  preceding  discussion.  All  other  points  argued  by  counsel  are  involved 
in  those  we  have  ruled,  or  are  statements  of  the  same  points  in  a  different 
form.  It  is  our  opinion  that  the  Judgment  of  the  circuit  court  ought  to  be 
affirmed* 


GitL  t).  Appanoose  Co. 

Filed  December  16, 1885. 

1.  ObuifTT— LxABiLmr  fob  Cabb  or  Small-Pox  Patibstb— Millbb's  Codb,  Iowa,  9 

426. 

In  an  action  against  a  county  to  recover  for  nursing  and  services  rendered  small- 
pox patients,  the  plaintiif  cannot  recover  unless  the  persons  cared  for  were  pau- 
pers, and  the  burden  of  proving  this  fajct  is  on  him. 

2.  Samb— Allowakcb  of  Part  of  Claim. 

Where  the  county  is  not  liable  for  such  services,  an  allowance  of  part  of  the  claim 
creates  no  estoppel,  and  it  may  refuse  payment  of  the  balance  claimed. 

Appeal  from  Appanoose  circuit  court. 

Action  to  recover  compensation  for  care,  nursing,  and  service  rendered  by 
plaintiff  to  certain  persons  sick  of  the  small-pox.  There  was  a  judgment  for 
plaintiff,  upon  a  verdict,  for  a  sum  less  than  her  claim.  She  now  appeals  to 
this  court. 

A,  J,  Baker,  for  appellant,  M.  E.  Gill.  Vermilion  <&  Svans,  for  appellee, 
Appanoose  county. 

Beck,  C.  J.  1.  The  plaintiff  brings  the  action  to  recover  for  services  ren- 
dered to  three  persons  sick  of  the  small-pox;  one  of  them,  a  womab,  being 
sent  by  the  board  of  !iealth  to  the  pest-house,  and  the  others  permitted  to  re- 
main in  their  own  house.  The  services  to  all  of  these  persons  were  rendered 
at  the  instance  and  upon  the  request  of  the  board  of  health.    The  plaintiff 
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recovered  for  the  service  rendered  to  the  woman  sent  to  the  pest-bouse;  the 
])etition  alleging  that  she  was  a  pauper,  and  there  was  evidence  introduced 
tending  to  show  that  fact.  But  there  was  no  such  allegation  or  proof  as  to 
tiie  other  persons,  and  for  that  reason  the  court  directed  the  jury  to  find  for 
the  defendant  upon  the  claims  for  service  rendered  to  them.  Questions  in- 
volving the  correctness  of  this  ruling  are  the  only  ones  permitted  in  the  case. 

2.  If  the  defendant  is  chargeable  at  all  in  this  action,  its  liability  arises 
under  chapter  51,  §  21,  Acts  Eighteenth  General  Assembly,  (Miller's Code,  p. 
425,)  which  is  as  follows:  "Sec.  21.  When  any  person  coming  from  abroad, 
or  residing  within  any  city,  town,  or  township  within  the  state,  shall  be  in- 
fected, or  shall  have  been  lately  infected,  with  small-pox  or  other  sickness 
dangerous  to  the  public  health,  the  board  of  health  of  the  city,  town,  or  town- 
ship where  said  person  may  be,  shall  make  effectual  provision,  in  the  manner 
in  which  they  judge  best,  for  the  safety  of  the  inhabitants,  by  removing  such 
sick  or  infected  person  to  a  separate  house,  if  it  can  be  done  without  damage 
to  his  health,  and  by  providing  nurses  and  other  assistance  and  supplies, 
which  shall  be  charged  to  the  person  himself,  his  parents  or  other  person  who 
may  be  liable  for  his  support,  if  able;  otherwise  at  the  expense  of  the  county 
to  which  he  belongs."  This  provision  will  bear  no  other  interpretation  than 
that  the  county  is  liable  for  the  care  of  the  sick  persons  contemplated  in  the 
statute  only  in  case  they,  or  the  persons  liable  for  their  support,  are  not  able 
to  make  compensation  therefor.  It  is  not  necessary  to  inquire  as  to  the 
operation  of  the  statute.  It  plainly  provides  that  the  county  shall  be  liable 
only  upon  the  conditions  specified.  Upon  these  conditions  the  county's  lia- 
bility depends,  and  it  cannot  be  establislied  until  it  is  shown  that  the  facts 
exist  which  are  contemplated  by  the  statute.  It  is  therefore  very  plain  that 
the  burden  of  proving  these  facts  rests  upon  the  plaintiff.  If  they  are  not 
shown,  plaintiff  fails  to  establish  a  cause  of  action.  The  ruling  of  the  circuit 
court  was  therefore  correct. 

3.  But  counsel  for  plaintiff  insist  that,  as  it  was  shown  the  county  allowed 
plaintiff  a  part  of  her  claim,  it  cannot«now  deny  indebtedness  for  the  balance; 
being  estopped  by  such  partial  payment.  This  position  is  not  sound.  As  it 
was  not  shown  that  the  county  is  liable  under  the  conditions  of  the  statute, 
the  payment  made  was  simply  a  gratuity,  or  was  rather  made  in  violation  of 
law.  The  county  cannot  be  bound  by  such  unlawful  act  of  its  officers. 
There  is  no  estoppel  in  the  case,  because  plaintiff  did  not  change  her  con- 
dition, assume  any  obligation,  or  do  or  suffer  anything  which  ought  to  preclude 
the  defendant  from  denying  its  liability.  Surely  the  county  cannot  be  es- 
topped by  the  unlawful  act  of  its  supervisors.  The  foregoing  considerations 
dispose  of  all  questions  in  the  case.    Affirmed. 


First  Nat.  Bank  of  Villisoa  f>.  Thurman. 
Filed  December  16,  1886. 

1.  Contract— Action  for  Forfeiture— Complaint. 

Complaint  in  an  action  to  recover  a  forfeiture  provided  in  a  contract  to  erect  a 
building  opposite  to  a  bank  building,  claiming  damages  for  the  increased  expense 
caused  bv  the  erection  of  the  bank  building  on  the  lot  where  it  was  erected,  but  fail- 
ing to  allege  that  the  corporation  was  induced  by  the  contract  to  so  erect  it,  is  de- 
murrable. 

2.  Same — Remote  Damages. 

Damages  for  the  diminished  value  of  the  bank  building  are  speculative,  and  can- 
not be  allowed. 

Appeal  from  Montgomery  circuit  court. 

Action  at  law  upon  a  written  contract.    A  demurrer  to  the  petition  was 
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sustained,  and,  plaintiff  standing  upon  bis  petition,  judgment  was  entered  for 
defendant.    Plaintiff  appeals. 

W.  S,  Straun  and  W.  H.  Redman^  for  appellee,  M.  L.  Thurman.  B.  P. 
Greenlee,  8,  McPherson,  C.  S.  Richards,  and  F.  M.  Davis,  for  appellant.  First 
Nat.  Bank  of  Villisca. 

Beck,  C.  J.  1.  The  petition,  after  alleging  the  corporate  character  of  plain- 
tiff, proceeds  to  state  its  cause  of  action  in  the  following  language:  "That 
July  10,  1882,  defendant  executed  and  delivered  to  plaintiff  his  written  con- 
tract, in  words  following,  viz.: 

"•Villisca,  Iowa,  July  15,  1882. 

**  *  I  hereby  agree  to  build  (or  cause  to  be  built)  on  lot  244,  in  Villisca,  Iowa, 
a  good,  substantial  brick  building,  forty  feet  wide  and  eighty  feet  long,  two 
stories  high,  and  to  be  completed  during  the  year  1883;  and,  in  case  of  failure 
to  build  by  the  time  specified,  I  hereby  agree  to  pay  the  directors  of  the  First 
National  Bank  of  Villisca,  Iowa,  the  sum  of  five  hundred  dollars,  (forfeit:) 
provided,  the  said  bank  shall  build  a  banking-house  on  the  opposite  side  of  the 
9treet,  on  lot  No.  — .  M.  S.  Thurman.' 

— "That  said  bank  did,  at  great  expense,  build  a  banking-house  on  said  lot  No. 
— ,  in  said  town  of  Villisca,  the  said  lot  being  on  the  opposite  side  of  the  street 
from  said  lot  244,  and  completed  and  occupied  the  same  in  the  early  part  of 
the  year  1883,  and  have  ever  since  occupied  the  same  as  a  bank.  Defendant 
has  wholly  failed  and  neglected  to  comply  with  the  terms  of  said  contract. 
He  has  neither  built,  nor  caused  to  be  built,  a  building  on  said  lot  244,  and 
has  wholly  failed  to  pay  to  plaintiff  said  sum  of  five  hundred  dollars,  or  any 
part  thereof;  that  said  contract,  when  so  made,  was  made  for  the  use  and 
benefit  of  plaintiff,  and  at  all  times  since  its  execution  has  been  the  propeiiy 
of  plaintiff.  By  reason  of  said  contract,  and  wholly  relying  thereon,  plaintiff 
did,  at  great  expense,  and  at  more  additicnial  expense  than  the  amount  men- 
tioned in  said  written  contract, — than  would  have  built  their  bank  else  where, 
— did  build  their  bank  at  the  place  aforesaid  mentioned.  By  reason  of  the 
failure  and  refusal  to  build  said  building  by  defendant,  plaintiff  has  been 
damaged  by  reason  of  said  expense,  and  the  depreciation,  or  loss  in  value,  of 
plaintiff's  building  than  it  would  be  in  value  if  defendant  had  erected  his 
said  building,  in  more  than  five  hundred  dollars;  that  said  parties  intendeil 
to  make  said  stipulation  of  five  hundred  dollars  forfeit  as  that  much  stipulated 
damages,  and  asking  judgment  for  five  hundred  dollars,  interest,  and  costs." 
The  demurrer  to  the  petition  is  in  the  following  words:  "The  pretended 
contract  is  void,  it  not  being  within  the  scope  or  powers  of  a  national  bank  to 
make  or  enter  into  such  a  contract.  Said  pretended  contract  is  void.  (2)  The 
petition  shows  upon  its  face  that  it  is  an  action  brought  upon  a  pretended 
contract  which  is  against  public  policy,  contrary  to  the  law,  and  void.  (3) 
That  there  are  no  statements  or  allegations  of  facts  in  said  amended  and  sub- 
stituted petition,  or  the  amendment  thereto,  constituting  a  claim  for  damages 
on  a  contract  of  forfeiture,  and  said  pleading  states  no  facts  showing  a  right 
to  recover. " 

2.  Without  consideration  of  the  first  and  second  grounds  of  the  demurrer,  we 
reach  the  conclusion  that  it  was  rightly  sustained  upon  the  third.  As  we 
understand  the  petition,  plaintiff  seeks  to  recover  upon  two  grounds,  namely: 
(1)  The  banking-house  cost  plaintiff  more  than  it  woul^have  cost  if  buiU 
elsewhere.  (2)  The  house,  after  its  construction,  is  of  less  value  than  it 
would  have  been  had  defendant  erected  the  building  in  accord  with  his  agree- 
ment. 

3.  The  petition  does  not  allege  that  the  plaintiff  would  have  erected  the 
banking-house  at  another  place,  and  that  the  contract  with  defendant  in- 
duced it  to  change  the  place  of  building.  It  is  not  shown  that  the  house  was, 
under  the  contract,  to  be  of  any  fixed  value.    The  plaintiff,  it  is  shown,  was 
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induced  by  the  contract  to  build,  but  it  does  not  appear  that  the  expense  of 
the  building  was  a  matter  contemplated  by  the  parties.  The  alleged  increased 
expense  of  the  building  is  not  an  element  of  damage,  under  the  contract. 

4.  The  damage  claimed  on  the  ground  of  the  diminished  value  of  the  bank- 
ing-house is  extremely  uncertain,  remote,  and  speculative,  and,  on  account 
of  this  character,  is  not  recoverable  in  an  action  on  the  contract.  We  are 
unable  to  discover  how  the  damages  claimed  by  plaintiff,  by  reason  of  the 
loss  on  the  value  of  his  house,  could  be  determined,  except  by  the  most  vague 
estimate,  based  upon  speculation  as  to  possible  diminution  of  business,  and 
the  like. 

We  reach  the  conclusion  that  the  judgment  of  the  circuit  court  ought  to  be 
affirmed. 


Matson  f>.  CmoAGO,  B.  I.  &  P.  B.  Go. 

FUed  December  16. 1885. 

Master  and  Sbbvant— Railboad  Employeb— Negligence  of  Fbllow-Sebvantb-~Cod£, 
11307. 

Where  a  member  of  a  gang  engaged  in  the  construction  of  a  railroad  is  injured  by 
the  negligence  of  a  fellow-servant  in  allowing  a  large  stone  to  fall  on  his  hand,  he 
Ib  not  injured  while  engaged  in  the  use  and  operation  of  the  railroad,  witliin  the 
meaning  of  Code,  i  1307,  and  the  company  is  not  liable. 

Appeal  from  Scott  circuit  court. 

Action  to  recover  damages  for  a  personal  injury.  There  was  a  demurrer 
to  the  petition,  which  was  sustained.    The  plaintiff  appeals. 

W,  A,  Foster,  for  appellant,  Charles  Matson.  Cook  &  Dodge,  for  appellee, 
Chicago,  R.  I.  &  P.  B.  Co. 

RoTHROCK,  J.  It  is  averred  in  the  petition  "that  on  or  about  May  5, 1883, 
plaintiff  was  a  servant  and  employe  of  defendant,  being  engaged  as  a  mem- 
ber of  a  construction  gang,  whose  duties  required  him  to  go  upon  the  cars  and 
trains  of  defendant,  and  ride  upon  the  same,  and  to  work  about,  upon,  and 
around  said  trains,  and  tracks  upon  which  they  were  run,  and  as  a  gravel- 
train  man  his  sole  and  only  duties  required  constant  labor  about,  around,  and 
upon  trains,  while  both  stationary  and  in  motion ;  that  he  was  about  defend- 
ant's cars  and  train  and  upon  defendant's  main  track,  and  had  just  ridden  upon 
defendant's  train  rightfully  and  in  the  performance  of  his  duty,  when  he  re- 
ceived the  injury  complained  of,  without  fault  or  negligence  on  his  part; 
tliat  in  obedience  to  the  instructions  of  plaintiff's  foreman,  he  and  others 
were  engaged  in  placing  large  stones  under  the  ends  of  the  ties  on  defend- 
ant's main  track,  and  that,  while  plaintiff  was  carefully  and  properly  sliding 
a  stone  to  its  destination,  and  properly  holding  and  moving  the  same  with 
his  hands,  a  fellow-servant  and  employe  of  defendant,  also  a  member  of  said 
construction  or  gravel  train,  standing  back  and  a  little  to  one  side  of  plain- 
tiff, hurled  a  heavy  stone,  without  warning  to  plaintiff,  in  such  a  manner  that 
it  fell  upon  plaintiff's  hand,  crushing  the  same,  and  rendering  stiff  every  joint 
in  the  fingers  of  said  hand,  to  plaintiff's  injury  in  loss  of  time,  physician's 
bills,  medicines,  pain  of  body,  anxiety  of  mind,  and  permanent  injury  in  the 
sum  of  $8,000."  The  demurrer  was  upon  the  ground  that  "the  negligent 
act  of  plaintiff's  fellow-servant,  as  alleged,  which  injured  plaintiff  was  not 
connected  with  the  use  and  operation  of  defendant's  railroad." 

It  will  be  observed  from  the  averments  of  the  petition  that  the  injury  com- 
plained of  was  not  caused  by  the  movement  of  a  train,  or  by  the  operation  of 
the  railroad.  The  plaintiff  and  liis  fellow-servants  were  not  upon  or  about 
any  train,  nor  any  moving  cars,  and  were  not  using  any  appliances  in  any 
manner  connected  with  the  use  and  operation  of  the  railway.  They  were 
engaged  in  repairing  or  improving  the  railroad  track,  and  while  so  doing, 
a  fellow-servant  of  the  plaintiff  threw  or  dropped  a  heavy  stone  upon  the 
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Code,  m  the  cases  of  Malone  v.  Burlington,  C,  R.  d-  N,  Ry,  Co,,  21  N.  W.  Rep. 
756,  and  Foley  v.  Chicago,  R,  I,  cfe  P.  R.  Co,,  Id.  124,  the  demurrer  in  this  case 
was  properly  sustained,  because  the  wrong  of  which  the  plaintiff  complains 
was  not  in  any  manner  connected  with  the  use  or  operation  of  defendant's 
railway.  We  do  not  think  it  is  necessary  to  further  elaborate  this  case.  We 
are  content  to  follow  the  cases  above  cited,  both  of  which  were  ably  and  ex- 
haustively arjjjued,  and  there  was  a  petition  for  rehearing  in  Foley's  Case, 
which,  with  the  argument  thereon,  presented  every  thought  now  called  to 
our  attention.    Affirmed. 

As  to  question  of  liability  of  master  for  injury  to  servant,  and  negligence  of  fellow- 
servant,  see  Farmer  v.  Central  Iowa  Ry.  Co.,  24  N.  W.  Rep.  895,  and  note,  896-901 ;  and 
PhilUpa  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  26  N.  W.  Rep.  5U,  and  note,  619. 


GooDNOw  V.  Oakley. 

Filed  December  16,  1885. 

1.  Removal  of  Cause  to  Federal  Court— Citizenship — Real  Party  iw  Interest. 

Cuse  held  not  removable  from  state  court ;  followin.;  Goolnow  v.  LUchJicld,  cmte, 

882. 

2.  ACI'ION— ClIANOE  OF  VeNUE — AFFIDAVIT — AUTHENTICATION. 

Auiheiitication  of  affidavit  for  change  of  venne  taken  by  notary  pabUe  in  New 
York,  AcWsulhcient;  following  Go^ninow  v.  Lilchjicld,  antCy  882. 

3.  Taxation— Action  to  Recover  Taxes  Paid  Under  Mistake  as  to  Title. 

Taxes  ]>ai(l  voluntarily  in  this  cabc,  held  recoverable,  under  the  ruling  in  Good- 
now  V .  .Litchjidd,  63  Iowa,  252 ;  S.  C.  19  N.  W.  Rep.  226. 

4.  Same — Pleading — Payment. 

An  allegation  in  a  C()mi)Iaint  in  an  a^^tion  to  recover  taxes  so  paid,  that  plaintifT 
"delivered  over  to  said  county  all  the  taxes  so  levied,"  etc.,  is  to  be  construed  aaan 
alleviation  of  payment. 
6.  Same— Statute  of  Limitations. 

Action  hefd  not  barred  bv  the  statute  of  limitations,  following  Ooodnow  v.  Stryher, 
62  Iowa,  221 ;  S.  C.  14  N.  Vv.  Ren.  345,  and  17  N.  W.  Rep.  506 ;  and  GoodnowY,  LUch- 
fidd,  63  Iowa,  280 ;  S.  C.  19  N.  W.  Rep.  226. 

6.  Same— Interest. 

Allowance  of  interest  from  time  of  payment  of  such  taxes,  heUd  proi)er ;  following 
Ooodnow  v.  LUchJietd,  63  Iowa,  283 ;  S.  C.  19  N.  W.  Rep.  226. 

7.  Same — Lien. 

Allowance  of  lien  upon  the  whole  land  for  the  whole  sum  paid,  sustained;  fol- 
lowing Ooodnow  V.  LUchfidd,  63  Iowa,  283;  S.  C.  19  N.  W.  Rep.  226. 

8.  Corporation — Seal — Authority  of  Officer. 

The  seal  of  a  corporation  \9  prima  facie  evidence  that  it  was  affixed  by  proi>er  an- 
thority,  and  the  court  will  presume  that  the  deed  was  executed  by  proper  author- 
ity. 

Appeal  from  Webster  district  court. 

Action  in  equity  to  recover  of  the  defendant,  Elizabeth  F.  Oakley,  for  pay- 
ments made  of  certain  taxes  upon  land  in  Webster  county,  and  to  establish  a 
lien  for  the  same  on  the  land.  There  was  a  decree  for  the  plaintiff.  The  de- 
fendant appeals. 

C,  H,  Qatch,  for  appellant,  Elizabeth  P.  Oakley.  George  Crane,  for  appellee, 
Edward  K.  Goodnow. 

Adams,  J.  1.  The  defendant  filed  a  motion  for  an  order  that  the  plaintiff 
be  required  to  make  his  petition  more  specific  by  stating  whether  he  sued  in 
his  own  right  or  as  trustee.  The  court  overruled  the  motion,  and  the  defend- 
ant complains  that  tlie  court  erred  in  so  doing.  The  petition  avers,  in  sub- 
stance, that  the  taxes  were  paid  by  the  Iowa  Homestead  Company,  and  that 
the  claim  arising  in  it«  favor  by  reason  of  such  payment  was  duly  assigned 
by  such  company  to  the  plaintiff.  A  copy  of  the  assignment  is  set  out,  which, 
to  our  mind,  shows  the  right  on  the  part  of  the  plaintiff  to  proBocute  the  ao- 
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tion  in  his  own  name,  and  we  cannot  think  it  material  whether  he  does  so 
nominally  in  his  own  right  or  as  trustee. 

2.  The  defendant  filed  a  petition  for  a  removal  of  the  cause  to  the  circuit 
court  of  the  United  States.  The  court  refused  to  grant  the  petition,  and  the 
defendant  contends  that  the  court  erred  in  such  refusal.  The  claimed  ri^ht 
of  removal  was  based  upon  the  ground  of  citizenship.  It  is  not  denied  that 
the  plaintiff  and  defendant  ai  3  citizens  of  the  same  state,  to- wit,  the  state  of 
New  York;  but  the  defendant  avers  in  her  petition  that  the  plaintiff  is  not 
the  real  party  in  interest,  and  has  no  interest,  but  is  prosecuting  the  action 
for  the  benetit  of  the  Iowa  Homestead  Company  and  the  Dubuque  &  Sioiix 
City  Railroad  Company,  both  of  which  corporations  are  organized  under  the 
laws  of  Iowa.  A  question  as  to  a  right  of  removal  arose  upon  a  similar  state 
of  facts  in  Qoodnoio  v.  Litchfleld,  ante,  882,  decided  at  the  present  term,  and 
it  was  held  in  that  case  that  the  right  of  removal  did  not  exist. 

3.  The  plain  tiff  applied  for  a  change  of  venue  from  the  circuit  court  to  the  dis- 
trict court  of  Webster  county.  The  application  was  granted,  and  the  defend- 
ant contends  that  in  this  the  court  erred.  It  is  said  that  the  plaintiff's  affidavit 
was  not  authenticated  as  required  by  law.  The  affidavit  purported  to  be 
made  in  the  state  of  New  York  and  county  of  New  York,  before  A.  C. 
Yaughan,  who  subscribed  himself  as  follows:  "A.  C.  Yaughan,  notary  pub- 
lic. Kings  county, — certificate  filed  in  New  York  county;"  and  attached  was 
a  seal  bearing  the  words,  "Arthur  C.  Yaughan,  notary  public.  Kings  Co., 
New  York  Co."  An  affidavit  of  the  same  kind  was  held  sufficiently  authen- 
ticated in  Qoodnow  v.  Litahfleld^  above  cited. 

4.  It  is  contended  by  the  defendant  that  the  payments  made  by  the  plain- 
tiff's assignor  were  strictly  voluntary,  and  with  full  knowledge  of  the  de- 
fendant's claim  of  title,  and  that,  under  the  rule  of  Qarriyan  v.  Knight^  47 
Iowa,  525,  the  plaintiff  ought  not  to  be  allowed  to  recover.  This  court  has 
repeatedly  held,  where  payments  of  taxes  were  made  under  circumstances 
similar  to  those  in  this  case,  that  a  re<*ovpry  could  be  had.  See  Qoodnow  v. 
Litchfield,  63  Iowa,  282,  S.  C.  19  N.  W.  Rep.  226,  and  cases  citod. 

5.  The  defendant  moved  that  the  plaintiff  be  required  to  make  a  more  spe- 
cific statement,  so  as  to  show  "whether  or  not  the  money  which  it  is  therein 
alleged  plaintiff's  assignor  gave  or  delivered  over  to  said  county  of  Webster 
was  so  given  or  delivered  over  in  payment  of  said  taxes,  and,  if  so,  whether 
or  not  such  payment  was  unconditional,  and  made  in  the  usual  or  customary 
way  of  paying  taxes."  The  court  overruled  the  motion,  and  the  defendant 
contends  that  the  court  erred  in  so  doing.  The  plaintiff's  allegation  is  that 
"the  Iowa  Homestead  Company  gave  or  delivered  over  to  said  county  all  the 
taxes  so  levied,"  etc.  In  our  opinion,  tlie  allegation  should  be  construed  as 
an  allegation  of  payment,  and  we  see  nothing  in  it  to  indicate  that  the  pay- 
ment was  understood  to  be  otherwise  than  unconditional. 

6.  It  is  contended  by  th?  defendant  that  the  plaintiff's  cause  of  action  is 
barred  by  the  statute  of  limitations.  The  question  raised  appears  to  us  to  be 
the  same  as  that  raised  in  Goodnow  v.  stryker,  62  Iowa,  221,  S.  C.  14  N.  W. 
Rep.  345.  and  17  N.  W.  Rep.  506;  and  Goodnow  v.  Litchfield.  63  Iowa,  280, 
S.  C.  19  N.  W.  Rep.  226.  Following  those  ctises,  we  have  to  say  that  we 
think  that  the  plaintiff's  claim  is  not  barred. 

7.  Interest  was  allowed  by  the  court  below  from  the  time  of  payment.  The 
defendant  contends  that  in  this  the  court  erred.  We  do  not  think  that  the 
facts  of  this  case,  so  far  as  the  question  of  interest  is  concerned,  are  sudi  tliat 
the  case  can  be  distinguished  from  Gooduuw  v.  Litchfield,  63  Iowa,  28:3;  S. 
C  19  N.  W.  Rep.  226.  In  that  case  it  was  held  that  interest  was  allowable 
from  the  time  of  payment.     We  think  the  court  did  not  err. 

8.  The  court  below  allowed  a  lien  upon  the  whole  land  for  the  whole  sum 
paid.  The  defendant  complains  of  this,  but  the  ruling  was  in  accordance  with 
the  ruling  in  the  case  last  above  cited. 

v.25N.w.,no.lO— 58 
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9.  The  plaintiff  introduced  in  evidence  an  alleged  assignment  of  the  claim 
for  taxes,  purporting  to  be  executed  by  Mason  Thompson,  as  president  pro 
tern,  of  the  Iowa  Homestead  Company.  The  defendant  objected  to  the  intro- 
duction of  the  alleged  assignment,  on  the  ground  that  there  is  nothing  show- 
ing the  authority  of  Mason  Thompson  to  act  as  president  pro  tern.  The  court 
overruled  the  objection,  and  the  defendant  contends  that  it  erred  in  so  doing. 
No  argument  is  now  made  upon  this  point,  but  we  may  say  that  the  genu- 
ineness  of  Thompson's  signature  was  not  put  in  issue  by  any  proper  denial. 
In  addition  to  that,  the  instrument  purported  to  be  executed  under  the  seal  of 
the  company.  It  was  held  in  Blaekshire  v.  lotoa  Homestead  Co,,  d9  Iowa, 
625,  that  the  seal  vraa  prima  fcusie  evidence  that  it  was  affixed  by  proper  aathor- 
ity,  and  that  the  court  would  presume  that  the  deed  was  executed  by  proper 
authority.  We  tliink  that  the  question  raised  in  this  case  comes  within  the 
ruling  in  that  case. 

We  see  no  error,  and  the  judgment  of  the  district  court  must  be  afirmed. 


Gibson  and  another  f>.  Fischer  and  another. 
Filed  December  16, 1886. 

1.  Dams  and  Mills— Loss  or  PBoriiB  Caused  bt  Baokwatxb  fbox  Dam  Bblow— 

EVIDBNCK. 

In  an  action  to  recover  damages  caused  by  backwater  caused  by  defendant's  dam, 
and  also  for  the  abatement  of  such  dam,  evidence  tending  to  snow  the  profits,  or 
how  much  plaintijQT's  mill  would  have  earned  if  the  dam  had  not  caused  the  water 
to  flow  bacK  on  the  water-wheel,  and  thereby  impeded  the  operation  of  the  ma- 
chinery, is  admissible  for  the  purpose  of  enabhng  the  court  to  determine  the 
amount  of  damages.  Deeorah  WooUrCmiU  Oo,  v.  Qreetf  48  Iowa,  49S ;  Howe  MuA.  Cb, 
y.  Bryaon,  44  Iowa,  159,  and  Wwm  v.  KeUey,  34  Iowa,  839,  distinguished, 

2.  Same— Pbiobity  of  Occupatiok. 

Priority  of  occupation  or  use  of  water  b^  a  mill-owner,  upon  a  stream  within  the 
limits  of  his  own  estate,  cannot  affect  the  right  of  riparian  proprietor  aboye  to  erect 
and  operate  a  mill  in  a  suitable  manner  upon  his  own  land. 

3.  Samb— Amount  or  Damaqbb. 

On  examination  of  evidence,  hdd^  that  damages  found  by  trial  court  were  sus- 
tained by  the  evidence,  and  that  the  finding  as  to  where  the  backwater  line  should 
be  allowed  should  be  affirmed. 

4.  Appeal— EviDBNOB^FiNDiKGS—VBBDicr. 

On  appeal  in  an  action  at  law,  the  court,  unless  satisfied  that  the  verdiot  or  find- 
ing is  tne  result  of  passion  or  prejudice,  cannot  and  should  not  interfere. 

Appeal  from  Des  Moines  district  court. 

The  plaintiffs  are  owners  of  a  mill-dam  and  mill  on  Skunk  riyer.  and  the 
defendants  are  the  owners  of  a  similar  dam  and  mill  on  the  same  stream  about 
six  miles  below  the  plaintiffs*  mill.  The  latter  brought  this  action  to  recover 
damages  caused  by  backwater  caused  by  the  defendants*  dam,  and  also  for 
the  abatement  of  the  dam.  There  was  a  trial  to  the  court,  and  a  judgment 
rendered  in  favor  of  the  plaintiffs  for  $I»800,  and  a  portion  of  the  defendants* 
dam  was  ordered  to  be  removed;  and  they  appeal. 

Hall  (&  Huston,  for  appellants,  Fischer  &  Orton.  Casey  eft  Casey  amd  New- 
man f&  Blake,  for  appellees,  Gibson  &  Kloppenstein. 

Srkv£RS,  J.  1 .  Evidence  was  introduced,  to  which  the  defendants  objected, 
tending  to  show  the  profits,  or  how  much  the  plaintiffs*  mill  would  have 
earned,  if  the  dam  had  not  caused  the  water  to  flow  back  on  the  water-wheel, 
and  thereby  impeded  the  operation  of  the  machinery.  It  Is  insisted  that  such 
evidence  was  inadmissible,  for  the  reason  that  the  damages  sought  to  be 
proved  were  too  remote  and  uncertain,  and  it  is  said  that  "in  actions  for 
damages  for  not  fulfilling  in  timR  contracts  for  particular  work  the  plaintiff 
cannot  recover  damages  estimated  on  the  value  of  profits  if  the  work  had 
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been  completed  in  time."  In  support  of  this  proposition  a  large  number  of 
Autliorities  are  cited.  We  shall  not  stop  to  inquite  whetlier,  conceding  the^ 
rule  as  stated  to  be  correct,  it  applies  to  an  established  business  which  has' 
been  interrupted  by  the  breach  of  the  contract;  but,  for  the  purposes  of  the 
opinion,  will  concede  the  rule  is  fully  as  strong  :is  counsel  have  stated  it.  It 
will,  however,  be  found,  we  think,  that  there  is  not  entire  harmony  in  the 
decisions  in  this  respect.  Tqft  v.  Tiede,  55  Iowa,  370;  S.  C.  7  X.  VV.  Rep. 
617.  It  is  believed  that  no  general  and  uniform  rule  hiis  or  can  be  estab- 
lished, and  that  the  facts  in  each  particular  case  must  be  considered  before  a 
determination  can  be  reached,  for  the  reason,  if  no  other,  that  for  breaches  of 
a  contract  there  can  be  no  recovery  of  damages  except  such  as  arise  naturally, 
and  such  as  the  parties  may  reasonably  be  supposed  to  have  contemplated  at 
the  time  the  contract  was  entered  into.  Hadley  v.  BcLxendale,  26  Eng.  Law 
&  Eq.  398;  Mihills  Manvf^g  Co,  v.  Day^  50  Iowa,  250.  This,  however,  is  an 
action  for  a  tort  or  wrong,  and  in  such  case  the  defendant  should  respond  in 
damages  to  the  full  extent  of  the  wrong.  In  such  case  compensation  should 
be  the  rule ;  but,  while  this  is  so,  remote  damages  should  not  be  allowed,  but 
only  such  as  are  sustained  or  caused  by  the  wrongful  act.  In  Sedg.  Dam. 
note  1,  p.  80,  it  is  said  that  "it  may  be  assumed  to  be  the  general  rule  that 
in  actions  of  tort,  where  the  amount  of  profits  of  which  the  injured  party  is 
deprived  as  a  legitimate  result  of  the  trespass  can  be  shown  with  reasonable 
certainty,  such  profits  constitute,  to  that  extent,  a  safe  measure  of  damages." 
And  in  Wolcott  v.  Mount,  36  N.  J.  Law,  263,  it  is  said  that  the  earlier  cases, 
"both  in  English  and  American  courts,  concur  in  excluding  as  well  in  ac- 
tions in  tort  as  in  actions  on  contracts,  from  the  damages  recoverable,  profits 
which  might  have  been  realized  if  the  injury  had  not  been  done  or  the  con- 
tract had  been  performed.  This  judgment  of  the  power  of  courts  to  award 
compensation  adequate  to  the  injury  suffered  has  been  removed  in  actions  of 
tort.  The  wrong-doer  must  answer  in  damages  for  those  results,  injuries  to 
other  parties,  which  are  presumed  to  have  been  within  his  contemplation 
when  the  wrong  was  done."  To  the  same  effect  are  Hamer  v.  Knotoles,  30 
L.  J.  Exch.  102;  SetmlVs  Folia  Bridge  Co.  v.  FUk,  3  Fost.  171 ;  Chandler  v. 
Allison,  10  Mich.  460;  Wood.  Nuis.  892;  DuhoU  v.  Glaub,  52  Pa.  St.  238; 
Fultz  v.  Wycoff,  25  Ind.  231;  Park  v.  Chicago  &  8.  W,  B.  Co.,  43  Iowa, 
636;  Simmons  v.  Brovm.  5  R.  I.  299;  Wliite  v.  Moseley,  8  Pick.  356.  In  the 
last  case  it  is  said:  "The  interruption  to  the  use  of  the  mill  and  the  diminu- 
tion of  the  plaintiffs*  profits  on  that  account,  were  alleged  in  the  declaration, 
and  proved  at  the  trial,  and  we  think  this  was  right.  The  plaintiffs  are  enti- 
tled to  recover  all  the  damages  they  suffered  by  reason  of  the  trespass." 

Counsel  for  the  appellant  insist  that  the  value  of  the  use  of  the  mill  is  the 
measure  of  damages  to  which  the  plaintiffs  are  entitled.  This  undoubtedly  is 
true;  but  how  Ib  the  value  of  such  use  to  be  ascertained  ?  It  is  said  the  less- 
ened rental  value  and  plaintiffs'  loss  of  time,  that  is,  their  skill  and  labor, 
when  shown,  constitute  the  value  of  the  use  or  what  they  have  lost  as  prof- 
its. But  it  seems  to  us  that  this  is  not  necessarily  the  extent  of  the  loss.  If 
the  earnings  or  profits  amounted  to  more  than  this,  then  the  plaintiffs'  loss 
would  be  such  excess.  Besides  this,  the  rental  value  must  depend  on  and  be 
measured  by  the  extent  of  the  profits.  If  there  was  absolute  certainty  in  hu- 
man evidence,  the  one  should  amount  to  precisely  the  same  as  the  other. 
When  the  profits  are  ascertained,  the  value  of  the  use,  or  rental  value,  is  cer- 
tainly known.  When  the  defendants  did  the  wrong  complained  of,  they 
were  bound  to  know  what  the  probable  result  would  be.  They  knew,  or 
were  bound  to  know,  that  the  capacity  of  the  mill  would  be  lessened,  and 
that,  consequently,  the  earnings  and  profits  would  be  decreased.  The  evi- 
dence in  question  was  therefore  admissible  for  the  purpose  of  enabling  the 
court  to  determine  the  amount  of  damages.  Its  sufficiency  in  this  respect 
will  be  hereafter  considered. 
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The  facts  in  Decorah  WooleT^mill  Co,  v.  Qreer^  49  Iowa,  498,  were  materi- 
ally different.  In  that  case  the  damages  allowed  were  based  on  tlie  capacity 
of  the  mill,  and  it  was  thought  the  evidence  was  too  uncertain  to  enable  the 
court  to  di'termine  with  a  sufficient  degree  of  accuracy  what  the  profits  were 
or  would  have  been.  Profits  were  not  allowed  in  Howe  Mach.  Co.  v.  Bryson^ 
44  Iowa,  159,  and  Winne  v.  Kellty,  34  Iowa,  339.  We  deem  it  siiflicient  to 
say  that  the  actions  in  these  cases  were  based  on  breaches  of  contract,  and 
tlier'l'ore  dislinj^uishable. 

2.  It  is  ur^ed  that  the  finding  of  the  court  as  to  the  damages,  and  also  in 
relation  to  the  backwater,  and  whether  the  dam  should  be  abated  to  the  ex- 
tent the  court  ordered,  is  not  sustained  by  the  evidence.  In  considering  these 
questions  it  is  practically  contended  that  this  court  must  examine  ihe  evi- 
dence, and  reach  a  conclusion  without  reference  to  what  the  district  court 
did.  The  tliought  of  counsel  seems  to  be  that  if  this  court,  after  reviewing 
the  evidence,  should  reach  the  conclusion  that  if  we,  as  an  original  proposi- 
tion, "  would  have  decided  the  case  otherwise,  *'  tlien  we  should  do  so  now,  not- 
withstanding the  decision  of  the  district  court.  It  is  said  that  the  evidence 
in  tliis  case  was  all  taken  down  by  the  short-hand  reporter,  and  is  now  pre- 
sented to  us  in  the  precise  form  the  several  witnesses  stated  it  to  the  district 
court,  and  therefore  we  can  and  should  determine  the  weight  and  value  of  the 
evidence  to  establish  any  given  proposition.  Counsel,  however,  concede  that 
this  is  not  a  trial  court  in  actions  at  law,  and  that  in  this  court  there  "must 
be  recognized  a  presumption  in  favor  of  the  correctness  of  the  rulings  of  the 
court  below."  This  is  undoubtedly  true,  and  then  the  question  is  pertinent, 
when  or  at  what  point  shall  such  presumption  cease  to  have  effect  upon  the  ju- 
dicial mind,  when  a  doubt  is  created,  or  when  the  mind  is  convinced,  that  the 
verdict  or  finding  of  the  court  is  the  result  of  passion  or  prejudice,  as  provided 
ill  Code,  §  2837?  There  is  a  material  difference  between  a  verdict  which  is 
the  result  of  passion  or  prejudice,  and  one  which  is  based  on  the  reasoning 
faculties.  The  former  should  be  set  aside,  but  in  the  latter  case  a  more  dif- 
ficult problem  has  to  be  solved.  It  seems  to  us  that,  practically,  there  can  be 
but  two  modes  of  trial  in  this  court.  One  is  rf«  novo,  which  obtains  in  equity 
causes;  and  the  other  is  the  one  which  has  uniformly  prevailed  in  actions  at 
law,  which  is  that,  unless  satisfied  the  verdict  or  finding  is  the  result  of  pas- 
sion or  prejudice,  this  court  cannot  and  should  not  interfere.  The  court  or 
jury  might  well  conclude  from  the  demeanor  of  a  witness  on  the  stand  that 
[le  is  unworthy  of  belief.  Such  demeanor  cannot  be  fully  presented  to  this 
court,  however  faitiifully  the  evidence  may  have  been  taken  down  by  the  re- 
porter. Why  there  has  been  a  distinction  in  this  respect  between  trials  in  ac- 
tions at  law  and  in  equity  it  is  hardly  necessary  to  inquire.  Possibly  it  is  based 
on  the  thought  tliat  equitable  causes,  prior  to  the  adoption  of  the  constitu- 
tion, were  lie.ird  on  depositions,  and  therefore  this  court  could  determine  as 
well  as  the  inferior  court  the  weight  which  should  be  given  to  the  evidence. 
The  rule  which  has  prevailed  in  this  court  in  actions  at  law  for  many  years, 
it  must  be  presumed,  has  been  known  to  the  general  assembly;  and,  as  it  has 
not  seen  proper  to  interfere,  we  are  disposed  to  adhere  to  the  rule. 

We  have  read  the  evidence  with  interest  and  care,  and  reach  the  conclusion, 
as  to  the  amount  of  damages  allowed  by  the  court  under  it,  that  different 
minds  nii;4ht  well  reach  the  conclusion  that  a  larger  amount  of  damages  was 
estjiMislied;  but  we,  at  least,  think  they  ought  not  to  be  less  than  w^as  foifnd 
by  tlie^court.  Practically  the  evidence  of  the  plaintiffs  as  to  the  capacity  and 
earnings  of  the  mill,  and  the  extent  of  the  reduction  thereof  because  of  back- 
w.der,  is  in  no  respect  controverted,  except  that  counsel  insist  that  it  is 
too  iiid'tinite  and  uncertain.  The  evidence  shows  the  mill  had  an  established 
business,  and,  to  a  reasonable  degree,  the  extent  of  it  is  shown,  and  also  the 
cap.uity  of  the  mill  before  and  after  the  defendants  did  the  wrong  complained 
of.    The  profits  earned  in  grinding  wheat,  corn,  etc.,  are  shown.     Wa  are  of 
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the  opinion  that  the  evidence  is  sufficiently  definite  and  certain,  and  that  the 
court  did  not  err,  to  the  prejudice  of  the  defendants,  in  the  assessment  of  the 
damages. 

3.  The  defendants*  mill  and  dam  were  constructed  in  1835,  and  probably 
were  the  first  structures  of  the  kind  in  the  then  territory,  and  they  have  ex- 
isted, and  the  mill  has  been  continuously  operated,  since  that  time,  except  at 
intervals  when  the  dam  was  wholly  or  pai-tinlly  destroyed  by  high  water.  The 
land  lieionged  to  the  United  States  until,  possibly,  in  1841,  when  it  is  said  the 
first  public  sale  of  lands  by  the  government  took  place.  The  construction  of 
the  del'endants*  dam  and  mill  wsis  commenced  in  1844,  and  when  completed  it 
was  operated,  and  has  continued  to  be  operated,  except  at  the  intervals  from 
like  causes,  without  serious  complaint  of  backwater  until  1877,  when  the 
defendants'  dam  was  raised  or  tightened,  which,  as  the  plaint ilTs  claim,  had 
the  effect  to  cause  the  water  of  the  stream  to  flow  back  over  their  water- 
wheel,  and  seriously  impede  the  machinery  and  lessen  the  capacity  of  the 
mill.  When  the  plaintiiTs'  dam  was  constructed,  it  undoubtedly  caused  some 
of  the  land  higher  up  the  stream  to  be  flooded,  and  a  pool  or  pond  wds  no 
doubt  created.  Of  this  it  is  possibly  true  no  one  could  complain  except  the 
United  States;  and  if  the  water  then  or  afterwards,  for  the  period  of  10  years 
continuously,  flowed  back  to  where  the  plaintiffs'  dam  was  constructed  to  the 
same  extent  it  did  in  1877,  without  complaint  being  made  by  the  plaintiffs, 
or  those  under  whom  they  claim,  it  would  possibly  be  true  that  they  would 
have  no  right  to  claim  damages  caused  by  backwater.  About  the  time  those 
under  whom  the  plaintiffs  claim  commenced  the  construction  of  their  dam, 
the  then  owner  of  the  defendants'  dam  and  mill  mside  complaint  that  such 
dam  was  located  in  their  mill-pond.  But  the  evidence  shows,  without  serious 
conflict,  that  at  that  time  there  was  no  backwater  from  the  lower  dam  at  the 
place  where  the  plaintiffs'  dam  was  being  constructed.  This  satisfactorily 
appears,  because  there  was  then,  and  until  1877,  a  recognized  ford  or  ripple 
about  one  mile  below  the  upper  mill,  and  the  evidence  shows  that  there  was 
no  backwater  above  the  ford  until  after  the  defendants'  dam  was  raised  or 
tightened  as  above  stated,  except  at  intervals  immediately  following  repairs 
made  to  the  defendants'  dam.  Upon  complaint  being  made  of  such  backwa- 
ter, the  then  owner  of  the  defendants'  dam  replied  that  their  dam  would  set- 
tle in  a  short  time,  and  backwater  would  then  disappear.  This  proved  to  be 
the  case.  Three  surveys  and  levels  of  the  country  between  the  two  dams  were 
made  by  different  engineers,  which  were  introduced  in  evidence.  They  dif- 
fer from  each  other  in  some  particulars.  Such  evidence  should  not  overcome 
that  in  relation  to  the  ford,  which  is  a  fact,  and  was  known  to  exist  for  a 
period  of  about  40  years  without  any  great  or  perceptible  change.  Brown  v. 
Buffli,  45  Pa.  St.  61;  Decorah  Woolen-mill  v.  Qreer,  58  Iowa,  86;  S.  C.  12  N. 
W.  Rep.  128.  Besides  this,  the  fact  that  there  was  no  backwater  at  the  plain- 
tiffs' mill  prior  to  1877,  except  as  above  stated,  is  a  fact  which  should  be  en- 
titled to  great  consideration:  for,  as  is  said  in  one  of  the  cases  just  cited, 
water  will  certainly  seek  a  level  with  absolute  certainty,  while  an  instru- 
mental level  may  be  inaccurate. 

It  is  further  said  that  those  under  whom  the  defendants  claim  asserted  the 
right  to  construct  a  dam  10  feet  high,  and  that  the  present  dam  is  much  less 
than  that.  It  is  immaterial  what  the  claim  was  if  it  was  never  carried  into 
effect.  It  is  the  use  which  determines  the  right.  Stiles  v.  Hooker,  7  Cow. 
266;  Mertz  v.  Domey,  25  Pa.  St.  519;  QHford  v.  Lake  Co.,  52  N.  H.  262; 
JSmith  v.  Rus8, 17  Wis.  227;  Powell  v.  Lash,  64  N.  C.  456.  The  fact  that  the 
defendant's  dam.  was  first  erected  is  also  immaterial. 

It  is  said  to  be  **an  unqualified  proposition  that  no  priority  of  occupation 
or  use  of  water  by  a  mill-owner  upon  a  stream,  within  the  limits  of  his  own 
estate,  affects  the  right  of  a  riparian  proprietor  above  to  erect  and  operate  a 
mill,  in  a  suitable  manner,  upon  his  own  land."    Washb.  Eaaem.  side-paging 


Digitized  by 


Google 


918  OHE  NOBTHWESTBRN  REPORTER.  [lowa, 

251.  This,  it  seems  to  us,  ranst  he  the  law,  nnless  the  prior  occupier  has  the 
right  to  use  the  stream  and  back  water  on  the  lands  of  the  owner  above  him 
under  a  grant  or  right  obtained  by  prescription. 

The  district  court  found  and  determined  ''that  the  backwater  line  from 
defendants^  mill  should  be  at  the  upper  end  of  Hays'  ford,  and  eighteen  inches 
above  the  bottom  level  as  heretofore  £xed  by  the  former  decree,"  and  of  this 
determination,  we  do  not  think  the  defendants  can  justly  complain* 

Affirmed. 


Baldwin  v.  St.  Louis,  K.  A  N.  Ry.  CJo. 
Filed  December  16, 1885. 

1.  Evidence— Ofikiok—Mahnbb  of  Piling  Lumbeb. 

TJie  opinion  of  a  witness  as  to  how  a  pile  of  lumber  that  ftll  and  injured  plain- 
tiff slionld  have  been  piled  is  not  admissible. 

2.  Tbial— KBAniNQ  Notes  or  Short-Hand  Testimony— Code  Iowa,  i  3777. 

The  testimony  of  a  witness  taken  down  on  a  former  trial  by  a  short-hand  reporter 
cannot  be  read  in  evidence  when  objected  toby  the  opposite  parties,  witUoat  show- 
ing a  sufficient  excuse  for  his  absence. 

3.  Same— Absence  of  Witness  from  State— Reputation. 

The  fact  that  such  witness  had  become  a  resident  of  another  state  cannot  be  shown 
by  reputation,  but  must  be  established  by  some  witness  who  knows  the  fact,  or  can 
testify  to  circumstances  within  his  knowledge  which  would  justify  the  inference  of 
such  fact, 

4.  Master  and  Servant— Neqlioenoe  of  Foreman. 

Instruction  in  an  action  for  injury  to  an  employe,  caused  bv  the  fall  of  a  pile  of 
lumber  at  which  he  was  working,  '*  that  although  the  jury  might  believe  from  tlie 
evidence  that  C.  was  the  foreman  of  the  yard  of  defendant,  with  nower  to  employ 
and  discharge  hands,  yet  unless  they  further  believe  from  the  evidence  that  plain- 
tiff was  injured  by  reason  of  some  negligence  of  C.  in  the  emplovmcnt  of  unfit  or 
incompetent  men' to  do  the  work  assigned  them,  or  by  the  use  of  unsafe  or  unsuit- 
able machinery  or  appliances  used  in  doing  said  work,  provided  by  said  defendant, 
then  the  verdict  must  be  for  defendant,"  under  the  eviaence  in  this  case  HM  erro- 
neous. 

5.  Same— Notice  to  Master  of  Defect. 

Where  a  pile  of  lumber  that  was  originally  properly  constructed  became  danger- 
ous afterwards  by  reason  of  the  cutting  of  cross-stripe,  and  by  reason  of  such  de- 
fect fell  upon  and  injured  a  workman,  ne  must  prove  that  the  employer,  through 
some  responsible  omcer  or  agent,  had  actual  notice  of  the  defect,  or  that  it  had  ex- 
isted so  long  that  he  should  have  discovered  it  in  the  exercise  of  reasonable  care. 
The  mere  fact  that  the  accident  happened  wUl  not  show  such  want  of  care. 

Appeal  from  Lee  district  court. 

Action  for  a  personal  injury.  There  was  a  trial  to  a  Jury,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.     The  defendant  appeals. 

A  nderson  Bros.  &  Davis,  for  appellant,  St,  Louis,  K.  &  N.  Ry.  Co.  Broume 
<§  Brovmet  for  appellee,  John  Baldwin. 

Adams,  J.  This  case  is  before  us  on  a  second  appeal.  The  decision  upon 
the  former  appeal  is  reported  in  63  Iowa,  210;  S.  C.  18  N.  W.  Uep.  884. 
The  evidence  upon  this  appeal  differs  in  several  respects  fi-om  the  evidehce 
upon  the  former  appeal,  but  it  is  not  important  that  we  should  set  out  the 
difference  in  detail.  The  plaintiff  was  an  employe  of  the  defendant,  and  at 
the  time  of  the  injury  was  engaged  with  one  Lawrence  in  taking  a  stick  of 
timber  from  a  pile  in  the  defendant's  lumber-yard.  While  so  engaged,  either 
the  same  pile,  or  one  standing  next  to  it,  fell,  and  several  sticks  of  timber 
fell  on  the  plaintiff,  and  caused  the  injury  of  which  he  complains.  He  avers 
that  at  the  time  of  the  injury  the  pile  which  fell  was  not  properly  piled,  and 
the  evidence,  we  think,  so  shows.  The  cross-strips  were  not  long  enough  to 
hind  the  different  tiers  together.  The  evidence  tended  strongly,  if  not  con- 
clusively, to  show  that  there  was  no  fault  in  the  original  construction,  but 
that  several  of  the  cross-strips  had  been  cut  to  enable  employes  of  the  def end- 
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ant  to  take  timber  oat  of  the  pile,  and  proper  steps  had  not  been  taken  to 
bind  the  tiers  together  again. 

1.  For  the  purpose  of  showing  that  the  pile  at  the  time  of  the  injury  was 
not  in  a  safe  condition,  one  Scroggs,  an  experienced  man  in  piling  lumber, 
was  allowed  to  testify,  against  the  objection  of  the  defendant,  as  to  liow  he 
would  have  piled  the  timber.  The  admission  of  his  testimony  is  assigned  as 
error.  The  plaintiff's  object  was,  of  course,  to  show  what  in  the  opinion  of 
the  witness  was  the  proper  way  of  piling  such  timber.  The  objection  urged 
by  the  defendant  is  that  the  subject  of  the  witness*  testimony  was  not  such  as 
to  justify  the, admission  of  expert  evidence;  and  in  this  we  have  to  say  that 
we  think  that  the  defendant's  position  is  correct.  Where  the  construction  of 
a  given  pile  of  timber  is  properly  explained,  it  appears  to  us  that  a  jury  of 
men  not  especially  experienced  in  piling  timber  would  have  no  difficulty  in 
forming  an  opinion  for  themselves  as  to  the  liability  of  the  pile  to  fall  and  in- 
jure a  person  who  should  be  near  it.  Such  work,  it  seems  to  us,  doest  not  in' 
any  proper  sense  involve  the  mystery  of  technical  knowledge  or  skill.  If  we 
are  right  in  tl^is,  it  follows  that  it  was  not  competent  for  the  witness  to  tes- 
tify ds  to  how  he  would  have  piled  the  timber,  or  how,  in  his  opinion,  it 
ought  to  have  been  piled,  and  the  testimony  was  improperly  admitted. 

2.  The  plaintiff  was  allowed  to  read,  against  the  objection  of  the  defend- 
ant, the  testimony  of  one  Hosmer,  as  the  same  was  shown  by  the  transcript 
of  the  short-hand  reporter  to  have  been  taken  on  a  former  trial.  The  admis- 
sion of  the  evidence  is  assigned  as  error.  The  question  raised  calls  for  a  con- 
structiou  of  a  portion  of  section  3777  of  the  Code.  It  is  provided  in  that  sec- 
tion that  the  short-hand  reporter's  notes,  or  a  transcript  thereof,  duly  certified 
by  the  reporter,  shall  be  admissible  in  any  case  in  which  the  same  are  mate- 
rial and  competent  to  the  issue  therein  with  the  same  force  and  effect  aa  dep- 
ositions, and  subject  to  the  same  objections,  as  far  as  applicable.  The  plain- 
tiff contends,  as  we  understand,  that  under  that  section  the  notes,  or  transcript 
thereof,  may  be  read  in  evidence  without  any  showing  of  excuse  for  not  pro- 
ducing the  witness  in  court.  But,  in  our  opinion,  his  position  in  this  re- 
spect cannot  be  sustained.  It  often  happens  that  the  force  of  a  witness'  tes- 
timony is  greatly  impaired  by  his  manner  or  appearance  on  the  witness  stand. 
Probably  this  is  usually  so  where  a  witness  undertakes  to  testify  to  some- 
thing which  is  untrue,  or  which  he  does  not  fully  understand.  All  testi- 
mony, therefore,  should  be  introduced  by  examination  of  the  witness  in  court, 
unless  sufficient  reason  is  shown  for  dispensing  with  his  presence.  Where  a 
witness  who  testified  upon  a  former  trial  has  died,  it  is  competent,  at  com- 
mon law,  to  show  what  his  testimony  upon  the  former  trial  was.  Mayor  of 
Doncaster  v.  Day,  3  Taunt.  262;  Glass  v.  Beach,  6  Vt.  172;  Lightnery.  Wike^ 
4  Serg.  &  E.  203.  The  same  is  true  where  the  witness  has  become  insane, 
and  in  some  other  cases.  See  Greenl.  £v.  §  163,  and  cases  cited.  Under  our 
system  of  official  short-hand  verbatim  repoi-ting,  the  legislature  has  gone  fur- 
ther, and  has  pi*ovided  that  the  reporter's  notes,  or  his  extended  transcript  of 
them,  may  be  introduced  where  the  evidence  is  material  and  competent,  sub- 
ject only  to  the  same  objections  which  might  be  made  to  the  witness'  deposi- 
tion, so  far  as  applicable.  But  one  of  the  objections  which  may  always  be 
urged  against  a  deposition  is  that  there  does  not  appear  to  be  any  statutory 
ground  for  the  introduction  of  the  witness'  testimony  by  deposition.  It  is 
true,  neither  the  notes  nor  transcript  constitutes  a  deposition,  nor  is  the  tes- 
timony  taken  down  by  the  reporter  with  specific  reference  to  its  use  upon  a 
subsequent  trial  as  a  deposition.  Such  being  the  case,  it  is  not  to  be  expected 
that  the  notes  or  transcript  will  show  any  statutory  ground  for  their  use  as  a 
deposition.  But  it  does  not  follow  that  such  ground  may  not  be  shown  other- 
wise, and,  in  our  opinion,  it  should  be.  We  cannot  think  that  the  legislature 
designed  to  go  further  than  to  allow  the  reading  of  the  notes  or  transcript  as 
a  deposition,  where  a  deposition  in  form  could  have  been  taken. 
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It  is  contended,  however,  that  even  a  deposition  may  be  read  in  evidence 
where  no  statutory  ground  appears  for  taking  it;  and  in  support  of  such  rule 
Cooky,  Blair,  50  Iowa,  128,  is  cited.  Hut  in  that  case  no  objection  wsis  made 
at  any  time  that  there  was  a  want  of  statutory  ground  for  talking  the  deposi- 
tion. The  objection  made  was  that  wliat  miglit  liave  been  good  ground  at 
the  time  the  deposition  was  taken  did  not  exist  when  the  deposition  was  of- 
fered; but  the  witness,  not  being  in  court,  it  appeared  to  us  tliat  the  deposit 
tion  was  properly  allowed  to  be  read.  There  may  probably  be  a  waiver  of 
objection  for  want  of  8tatutoi7  ground.  Where  a  deposition  is  taken  upon 
notice,  and  the  adverse  party  appears  and  does  not  object  to  the  want  of  st;U- 
utory  ground,  as  we  think  in  practice  is  often  the  case,  there  would,  we  think, 
be  strong  ground  for  contending  that  objection  for  want  of  such  ground  was 
waived.  But  conceding  that  such  is  the  rule,  it  could  have  no  proper  applica- 
tion to  this  case.  It  does  not  appear  that  the  defendant  was  notified  that  the 
plain tiif  would  offer  to  read  the  notes  or  transcript  as  a  deposition  until  the 
offer  was  made,  and  until  then  the  defendant  had  no  reason  to  object. 

One  other  position  t^iken  by  the  plaintiff  remains  to  be  noticed.  He  at- 
tempted to  show  that  the  witness  had  become  a  non-resident  of  the  state.  For 
this  purpose  he  introduced  as  a  witness  one  Brown,  who  testified  that,  Dy  rep- 
utation, the  witness  Hosmer  had  left  the  state.  But,  in  our  opinion,  the  fact 
that  the  witness  had  left  the  state  should  have  been  established  by  the  testi- 
mony of  some  one  who  knew  the  fact,  or  could  testify  to  circumstances  within 
his  knowledge  which  would  justify  the  inference  of  such  fact.  We  know  no 
rule  by  which  the  fact  could  be  found  from  common  reporter  reputation. 

3.  The  evidence  showed  that  one  Coller  had  charge  of  the  yard  in  which 
the  timber  was  piled.  As  touching  Coller's  duties,  the  defendant  asked  the 
court  to  instruct  the  jury  '*that  although  they  may  believe  from  tlie  evidence 
that  Coller  was  the  foreman  of  the  yard  of  defendant,  with  power  to  employ 
and  discharge  hands,  yet  unless  they  further  believe  from  the  evidence  that 
plaintiff  was  injured  by  reason  of  some  negligence  of  Coller  in  the  employ- 
ment of  unfit  or  incompetent  men  to  do  the  work  assigned  them,  or  by  the 
use  of  unsafe  or  unsuitable  machinery  or  appliances  used  in  doing  said  work« 
provided  by  said  defendant,  then  the  verdict  must  be  for  the  defendant," 
The  court  refused  the  instruction,  and  the  refusal  is  assigned  as  error.  It  is 
contended  by  the  defendant  that  the  jury  might  find,  under  the  evidence,  that 
Coller  was,  in  respect  to  some  of  his  duties  at  least,  a  mere  foreman,  and  that 
if  there  was  no  negligence  upon  his  part,  except  such  as  he  might  have  been 
guilty  of  when  acting  as  mere  foreman,  the  plaintiff  could  not  recover.  In 
our  opinion,  the  instruction  was  properly  refused.  It  may  be  conceded  that 
a  mere  foreman,  as  the  word  "foreman"  is  generally  understood, — that  is  as 
a  laborer,  with  power  to  superintend  the  labor  of  those  working  with  him,— 
is  a  co-employe  so  far  as  his  own  mere  labor  is  concerned.  Peterson  v.  Coal 
Co.,  60  Iowa,  673.  But  the  instruction  is  too  sweeping.  It  could  be  sus- 
tained only  upon  the  ground  that  there  was  no  evidence  tending  to  show  neg- 
ligence on  the  part  of  Coller,  or  any  one  else  acting  as  a  superior.  Now,  as 
we  have  observed,  the  evidence  showed  that  Coller  had  charge  of  the  yard. 
If  his  charge  involved  the  duty  of  maintaining  an  inspection  of  the  piles  in 
reference  to  their  security  against  falling  upon  those  employed  near  them,  he 
was,  we  think,  in  the  performance  of  such  duty  as  superior.  The  close  ques- 
tion perhaps  is  as  to  whether  his  charge  involved  such  duty,  but  we  think  that 
the  jury  might  infer  from  the  circumstances  that  it  did.  The  jury  must  have 
found  that  the  defendant,  when  proceeding  to  work  near  the  pile  of  timber, 
was  not  bound  as  a  matter  of  reasonable  care  to  inspect  it  upon  all  sides  in 
order  to  ascertain  w^hether  it  was  so  improperly  constructed  as  to  be  liable  to 
fall,  and  we  are  not  prepared  to  say  that  the  finding  was  not  warranted.  It 
is  true  that  the  general  rule  is  that  the  employe  takes  the  risk  of  patent  de- 
fects, unless  he  objects  to  them  or  has  a  promise  of  amendment    Probably  if 
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the  defects  in  this  case  had  been  apparent  upon  that  side  of  the  pile  where  the 
plaintiff  was  at  work,  they  should  have  bcfen  considered  patent,  and  that  the 
plaintiflt  would  not  be  allowed  to  say  that  they  were  not  in  fact  observed  by 
him .  But  the  evidence  shows  that  the  defects  could  not  be  seen  upon  that  side. 
We  are  not  prepared  to  say,  therefore,  that,  as  a  matter  of  law,  the  plaintiff 
was  negligent  in  not  discovering  them.  If  he  was  not,  it  would  seem  to  fol- 
low that  a  duty  in  that  respect  rested  upon  the  defendant  to  bedischarged  by 
the  person  in  charge  of  the  yard.  Neither  the  expense  nor  difficulty  of  in- 
specting the  piles  appears  to  have  been  such  that  an  exposure  like  the  one  in 
question  should  be  regarded  as  practically  unavoidable.  We  think  that  the 
defendant  should  have  seen,  in  the  first  place,  as  perhaps  it  did,  that  the  piles 
w^ere  originally  properly  constructed;  and  if,  as  the  evidence  shows,  tlie  piles 
af  terwa^s  sometimes  became  dangerous  by  reason  of  a  custom  among  the  em- 
ployes of  cutting  the  cross-strips  to  enable  them  to  take  out  sticks  of  timber, 
the  defendant  should  have  exercised  reasonable  diligence  in  seeing  that  the 
piles  were  rendered  safe  again  by  a  supply  of  other  cross-strips  of  proper 
length.  Such  being  our  view  in  regard  to  the  duty  of  the  defendant,  we 
think  that  the  instruction  asked  and  refused  could  not  properly  have  been 
given. 

4.  The  court  gave  an  instruction  in  these  words:  "Before  the  company  can 
be  held  for  negligence,  it  must  have  had  notice  of  the  dangerous  condition 
of  the  pile  of  timber,  or  by  the  exercise  of  ordinary  care  could  have  known 
it,  in  which  case  notice  will  be  presumed ;  but  if  the  timbers  were  piled  by 
the  employes  of  the  defendant,  under  its  direction,  this  will  be  notice  of  itself 
flufficient  to  bind  the  defendant  for  negligence."  The  giving  of  this  instruc- 
tion is  assigned  as  error.  It  is  objected  that  the  court  erred  in  its  rule  in  re- 
spect to  the  notice  that  would  bind  the  defendant.  It  seems  probable  that 
the  idea  which  the  court  had  in  mind  was  that  if  the  defendant,  by  its  em- 
ployes, constructed  the  piles  originally,  and  they  were  defective  in  the  origi- 
nal construction,  the  defendant  would  be  deemed  to  have  notice  of  such  de- 
fects. But  the  evidence  tended  very  strongly  to  show  that  the  pile  in  ques- 
tion was  constructed  properly  enough  originally,  and  became  dangerous  after- 
wards by  reason  of  the  cutting  of  the  cross-strips.  The  court  seems  to  have 
overlooked  this  fact.  Notice  of  subsequently  accruing  defects  could  not  arise 
out  of  anything  which  the  defendant  had  "to  do  with  the  original  construc- 
tion. If  the  pile  fell  by  reason  of  such  defect,  as  seems  probable,  it  was  in- 
cumbent upon  the  plaintiff  to  prove  that  the  company,  through  some  respon- 
sible officer  or  agent,  had  actual  notice  of  the  defect,  or  that  it  had  existed 
so  long  that  the  defendant  should  have  discovered  it  in  the  exercise  of  reason- 
able care.  The  mere  fact  that  the  accident  happened  did  not  show  a  want  of 
«uch  care.  Case  v.  Chicago,  R,  T,  <&  P.  R.  ii.,21  N.  W.  Rep.  80.  In  giving 
the  instruction  it  appears  to  us  that  the  court  erred. 

Sevecal  other  errors  are  assigned ;  but  as  to  some  of  them  we  think  that  our 
views  are  sufficiently  expressed  in  what  we  have  said  as  to  others.  We  may 
say  that  probably  the  questions  presented  will  not  arise  upon  another  trial. 
Reversed. 


Ttjbbs  c.  Garrison. 

Piled  December  17,  1885. 
ExxoxTTioiv — Exempt  Propkhty — Declaration  as  to  Intent  to  Leave  State. 

A  party  who  claims  that  property  levied  upon  by  a  sheriffwas  exein|)t,  is  not  es- 
topped to  claim  that  it  was  exempt,  because  lie  has  declared  his  intention  of  leav- 
ing the  state,  and  has  started  on  a  journey,  with  his  family,  as  the  sheriff  would 
not  be  justilied  in  acting  ou  the  mere  expression  of  such  intention. 
Same— Evidence— Res  Gbbtjs. 

A  declaration  of  intention  to  leave  the  state  and  become  a  resident  of  another  state, 
made  several  days  before  the  declarant  started  on  a  journey,  is  not  admissible  as 
part  of  the  ret  gettae  tending  to  show  the  character  of  ms  act. 
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8.  Saxb— ImromiCATioif  of  Shbbift.' 

A  party  oaoBOt  be  held  to  lose  his  right  of  redemption  by  reason  of  information 
the  sheriff  or  his  deputy  has  received  as  to  such  party  having  left  the  state. 

i.  Samb— PBSPAaAixoif  TO  Leayb  Statb. 

That  a  party  claiming  property  as  exempt  has  boxed  H  up  and  gone  on  a  journey 
is  not  sufficient  evidence  to  show  an  intention  to  leave  the  state. 

5.  Samb— What  Amouitts  to  Lbayibo  State. 

To  render  goods  of  a  resident  of  the  state,  otherwise  exempt,  subject  to  execution, 
\}jr  reason  of  such  party  leaving  tiie  state,  there  must  be  an  attempted  departure, 
without  the  intention  of  returning,  for  the  purpose  of  residence.  Instruction  held 
properly  refused. 

6.  Samb— Yalub  or  Hodbbbold  OooDe— Svidbncb  of  Hubbamb  aub  Wifb. 

A  husband  and  wife  who  have  used  household  goods  in  their  house  are  compe- 
tent to  testify  to  the  value  of  such  goods. 

Appeal  from  Harrison  circuit  court. 

This  action  was  brought  against  the  defendant,  Garrison,  as  sheriff  of  Har- 
rison county,  to  recover  for  damages  alleged  to  have  been  sustained  by  levy 
upon,  and  sale  made  by  the  defendant  of,  certain  household  furnitui-e  alleged 
to  be  exempt  from  execution.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff.    The  defendant  appeals. 

H.  H.  Roadifer,  for  appellant,  J.  D.  Garrison.  8.  H,  Cochran  cfe  J.  H, 
Smith f  for  appellee,  Charles  Tubbs. 

Adams,  J.  1.  The  defendant  admitted  the  levy  and  sale,  at  least  in  re- 
spect to  some  of  the  goods,  but  denied  that  they  were  exempt,  because,  at  the 
time  of  the  levy,  the  plaintiff  had  started  witli  his  family  to  leave  the  state. 
The  defendant  also  pleaded  that,  even  if  the  plaintiff,  with  his  family,  had 
not  started  to  leave  the  state,  he  was  estopped  from  denying  that  he  had 
started  to  leave  the  state,  because  he  started  on  a  journey  with  his  family  and 
left  the  county,  and,  before  starting,  informed  divers  persons  that  he  was 
intending  to  leave  the  state,  which  fact  came  to  the  defendant's  knowledge, 
and  the  defendant,  believing  the  plaintiff's  statement,  and  relying  upon  the 
same  as  true,  made  the  levy  in  question.  The  plaintiff  demurred  to  so  much 
of  the  defendant's  answer  as  set  up  an  estoppel,  and  the  demurrer  was  sus- 
tained. The  defendant  assigns  the  ruling  sustaining  the  demurrer  as  error. 
In  our  opinion  the  court  did  not  err.  The  defendant  was  not  justified  in  act- 
ing upon  an  expression  of  Intention.  It  was  the  plaintiff's  right  to  change 
his  intention,  as  the  defendant  should  have  known. 

2.  The  defendant  introduced  as  a  witness  one  Bolter,  who  testified  that 
about  July  2  or  3,  1884,  he  had  a  conversation  with  the  plaintiff  relative  to 
his  leaving  the  state.  He  was  then  asked  to  state  what  the  conversation  was. 
But  the  court,  upon  objection  by  the  plaintiff,  excluded  the  evidence,  and  the 
defendant  assigns  the  ruling  as  error.  The  plaintiff  did  not  start  upon  his 
journey  until  July  5th.  A  declaration  of  intention  matle  after  he  started,  or 
so  near  the  time  of  starting  that  the  declaration  could  be  regarded  as  a  part 
ot  the  res  geatcBt  would  have  been  admissible  as  tending  to  characterize  the 
act.  But  we  think  the  declaration  was  not  made  sufiiciently  near  the  time 
of  starting  to  be  properly  regarded  as  a  part  of  the  res  gestas^  and  we  know  of 
no  other  ground  upon  which  evidence  of  it  could  be  admitted. 

3.  The  defendant  offered  to  show  by  one  Massie,  his  deputy,  that  he  was 
informed,  before  the  levy,  that  the  plaintiff  had  left  the  state.  The  evidence, 
under  the  plaintiff's  objection,  was  excluded,  and  we  think  rightly.  The 
plaintiff  could  not  be  held  to  lose  his  right  of  exemption  by  reason  of  any  in- 
formation which  an  officer  or  his  deputy  might  receive. 

4.  The  defendant  offered  to  show  by  one  Copeland  that  after  the  plaintiff 
started  upon  his  journey,  he  went  to  the  plaintiff's  house,  and  found  some  of 
his  furniture  boxed  up,  and  clothing  and  bedding  in  a  confused  condition. 
The  court,  underthe  plaintiff's  objection,  excluded  the  evidence,  and  we  think 
rightly.    The  condition  of  the  plaintiff's  furniture  might  indicate  an  inten- 
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tion  to  remove  from  that  totim,  but  we  cannot  say  that  It  indicated  anything 
more. 

5.  l?he  defendant  asked  an  instruction  in  these  words:  ''If  you  find  from 
the  evidence  that,  prior  to  the  time  the  officer  levied  upon  the  goods  in  ques- 
tion, the  plaintiff  had  started  to  leave  the  state,  then»  in  that  case,  the  goods 
Bo  levied  upon  were  not  exempt,  and  plaintiff  cannot  recover  in  this  action. 
The  word  'start'  is  not  limited  to  the  actual  setting  out  upon  a  journey;  it 
means  as  well  the  commencement  of  an  enterprise  or  undertaking,  and,  in 
determining  in  this  case  whether  plaintiff,  prior  to  the  time  the  goods  in 
question  were  taken  by  the  officer,  started  to  leave  the  state,  you  should  take 
into  consideration  the  statement,  if  any,  made  by  the  plaintiff  with  reference 
to  his  intending  to  remove  from  the  state;  his  acts  and  conduct;  the  disposi- 
tion, if  any,  made  of  his  property;  the  condition  in  which  he  left  his  dwell- 
ing; the  condition  of  the  furniture  in  the  house;  the  statements,  if  any,  made 
by  him  after  his  return  as  to  where  he  had  been."  The  court  refused  to  give 
this  Instruction,  and  the  defendant  assigns  the  refusal  as  error.  It  may  be 
conceded  that  the  rule  embraced  in  the  first  sentence  of  the  instruction  is 
correct.  It  may  be  conceded,  also,  that  under  Qraw  v.  Manning,  54  Iowa, 
719,  S.  0.  7  N.  W.  Bep.  150,  the  word  "start"  is  not  limited  to  the  actual 
setting  out  upon  a  journey.  But  that  case  has,  we  think,  no  application  to 
this.  The  plaintiff  did  not  leave  the  state  with  his  fomily,  but  went  to  Chick- 
asaw county,  where  he  remained  with  his  father  until  November,  and  returned 
to  Harrison  county.  The  question  was  not  as  to  when  a  person  can  be  said 
to  start  to  leave  the  state,  where  the  intention  to  leave  is  conceded,  and  where, 
also,  something  had  been  done  towards  carrying  the  intention  into  execution. 
It  was  not  necessary,  therefore,  to  define  the  meaning  of  the  word  "start." 
The  plaintiff  denies  that  he  ever  did  anything  with  the  intention  of  leaving; 
and  as  to  whether  he  had  such  intention,  and  commenced  putting  it  in  exe- 
cution, was  a  question  for  the  jury,  and  was,  we  think,  properly  submitted. 
The  court  instructed  the  jury  that  there  must  at  least  be  an  attempted  de- 
parture without  the  intention  of  returning  for  the  purpose  of  residence.  Some 
of  the  circumstances,  at  least,  mentioned  in  the  instruction  asked  as  indicat- 
ing an  Intention  to  leave  the  state  we  have  already  said  could  not  be  so  con- 
sidered.   The  instruction,  therefore,  was  properly  refused. 

6.  The  verdict  and  judgment  were  for  $162.90.  It  is  insisted  that  the 
property  was  not  of  that  value.  It  may  he  conceded  that,  according  to  the 
testimony  of  the  disinterested  witnesses,  it  would  appear  that  the  verdict  and 
judgment  were  too  large.  But  according  to  the  testimony  of  the  plaintiff  and 
his  wife,  it  would  appear  otherwise,  and  we  cannot  disregard  their  testimony. 
It  is  insisted,  to  be  sure,  that  they  were  not  competent  witnesses  because  it 
did  not  appear  that  they  were  acquainted  with  the  value  of  such  property. 
But  the  property  was  ordinary  household  goods.  It  was  such  as  all  house- 
keepers are  accustomed  to  buy;  and  while  they  may  not  be  the  best  judges  of 
the  value,  we  think  that  they  may  be  presumed  to  have  such  knowledge  upon 
the  subject  as  to  render  them  competent  to  testify  upon  it.  We  see  no  error 
in  any  of  the  rulings  of  the  court,  and  the  judgment  must  be  affirmed. 
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HORAK  tJ.  HORAK. 

Filed  December  17,  1886. 

Appeal— Changs  of  Venue  in  Action  fob  Alimony. 

An  ap))eal  will  not  lie  f^om  a  ruling  on  a  motion  to  change  the  place  of  trial  of 
an  action  for  alimony,  by  a  wife  who  baa  been  driven  from  home  by  her  husband. 

Appeal  from  Linn  district  court. 

Tlie  pluintifl,  who  is  the  wife  of  the  defendant,  brought  this  action  to  re- 
cover alimony  upon  the  ground  that  the  defendant  had  driven  pla.ntiff  away 
from  htr  home.  The  defendant  moved  that  the  place  of  trial  be  cliaiiged  to 
Johnson  county,  the  place  of  his  residence.  The  motion  was  overruled,  and 
defendant  appeals. 

H,  J.  Horak  and  S.  H,  Fairalh  for  appellant,  John  Horak.  Thompson  ^ 
Lannhig^  for  appellee,  Mary  Horak. 

RoTHROCK,  J.  It  appears  from  the  averments  of  the  petition  that  the  plain- 
tiff is  a  resident  of  Linn  county.  The  defendant  is  a  resident  of  Jouuson 
county.  Counsel  for  the  defendant  insists  that  a  suit  for  alimony  is  purely 
a  personal  action,  and  should  be  brought  in  the  county  of  the  defendant's 
residence,  and  that  the  court  erred  in  overruling  the  motion  to  change  the 
place  of  trial.  After  the  motion  was  overruled  the  defendant  tiled  an  answer, 
and  no  further  action  was  taken  in  the  case.  The  appeal  was  taken  from  the 
order  overruling  the  motion. 

We  have  held  that  an  appeal  will  not  lie  from  a  ruling  made  on  a  motion 
to  change  the  place  of  the  trial  of  an  action.  AUerton  v.  Bldridtfe,  56  Iowa, 
709;  8.  C.  10  N.  W.  Rep.  252;  Groves  v.  Richmond,  58  Iowa,  54;  S.  C.  12  X. 
W.  Rep.  80.  In  view  of  what  is  held  in  these  cases,  this  appeal  cannot  be  en- 
tertained. If  we  were  to  concede  that  the  motion  was  well  taken,  the  case 
would  not  be  different  from  those  cited.  An  appeal  may  be  taken  from  '^an 
order  made,  affecting  a  substantial  right  in  an  action,  when  such  oixler  in  ef- 
fect determines  the  action,  and  prevents  a  judgment  from  which  an  appeal 
might  be  taken."  Code,  §  3164,  subd.  1.  The  court  below  had  jurisdiction 
of  the  subjectrmatter  and  of  the  parties,  and  the  action,  if  brought  in  the 
wrong  county,  could  then  be  prosecuted  to  a  termination,  unless  the  defend- 
ant, before  answer,  demands  a  change  of  the  place  of  trial  to  the  proper 
county.  Ckxie,  §  2589.  The  ruling,  if  incorrect,  was  nothing  more  than  an 
erroneous  ruling  on  a  motion  for  a  change  of  venue,  and  from  this  ruling  no 
appeal  lies.    The  appeal  must  be  dismissed. 


State  v.  Tucker. 
Filed  December  17,  1885. 

1.  Cbimival  Law— Appbal— Record — Evidence. 

Where  the  abstract  filed  bv  appellant  purports  to  be  an  abstract  of  all  the  evidence, 
in  the  absence  of  any  showing  to  the  contrary  it  will  be  aasamed  that  the  evidence 
set  out  was  made  of  record. 

2.  Same— Verdict— Prejudice  of  Jubob. 

An  affidavit  of  defendant^  stating;  that  he  is  informed  and  believes  that  one  of  the 
Jurors  stated,  during  the  tnal,  to  a  certain  person  named  that  he  would  find  the 
defendant  fniiltv  or  hang  the  jury,  is  not  sufficient  to  prove  improper  conduct  on 
the  part  of  the  Juror. 

Appeal  from  Ringgold  district  court. 

The  defendant  was  convicted  of  the  crime  of  larceny,  and  judgment  was 
rendered  upon  the  verdict.    He  now  appeals  to  this  court. 

if.  Z.  Temple,  for  appellant,  Forest  Tucker.  A.  J.  Baker,  Atty.  Qen.,  for 
the  State. 
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Adams,  J.  The  attorney  general  moves  to  dismiss  the  appeal,  on  the  ground 
tliat  the  evidence  in  the  case  was  never  made  of  record.  But  the  abstract 
liled  by  appellant  purports  to  be  an  abstract  of  all  the*  evidence,  and,  in  the 
iiljsence  of  any  showing  to  the  contrary,  w^e  assume  that  the  evidence  set  out 
Wits  made  of  record.  If  the  fact  is  as  the  attorney  general  claims, — that  the 
i-vidence  was  not  made  of  record, — he  should  have  filed  an  additional  abstract 
yyijp  stating;  and  if  his  statements  were  not  denied  by  the  appellant,  we  would, 
uiKler  our  rules  and  practice,  assume  the  statement  to  be  true.  But  his 
omission  to  do  so  does  not  prove  to  be  material  in  this  case,  because  the  ab- 
st  ract,  taking  it  to  be  a  fair  presentation  of  the  record,  does  not,  so  far  as  we 
liiive  been  able  to  discover,  reveal  any  error.  The  appellant  has  filed  no  ar- 
gument, and  it  is  not  our  custom  in  such  cases  to  enter  into  an  extended  dis- 
cussion of  what  we  may  suppose  that  tlie  defendant  relies  upon  for  a  reversal. 

The  appellant  complains  that  one  of  the  jurors  was  prejudiced  against  him, 
and  made  an  improper  statement  durtng  the  trial.  He  filed  his  own  affidavit 
in  wliich  he  states  that  he  is  informed  and  believes  that  one  Stephenson,  who 
was  one  of  the  jurors,  stated*  during  the  trial,  to  one  Vance  that  he  would 
find  the  defendant  guilty  or  hang  the  jury.  But  the  fact  that  the  defendant 
was  so  informed  and  believed  would  not  be  suflicient  to  prove  the  improper 
conduct  of  the  juror.  In  our  opinion  the  judgment  of  the  district  court  should 
be  affirmed. 


Hooks  v.  Evans  and  others. 
Filed  December  17,  1886. 

1 .  GUABDIAK  AND  WaBD — ACTION  ON   BOND  FOB  PBOCEEUB  OF  SaLB  OF  IiAND  AT  ReFEB- 

ke's  Sale  Paid  to  Guardjan. 

Where  a  guardian  fails  to  pay  over  to  his  ward  money  received  from  the  sale  of 
the  ward's  real  estate  at  a  referee's  sale,  made  in  proceedings  for  a  partition,  his 
bond  is  liable  tor  the  amount  so  received. 

2.  Same — Amount  op  Judgment— Several  Wards. 

Where  there  are  four  wards,  and  only  one  of  them  is  made  a  party  to  the  suit  on 
the  bonds,  the  judgment  against  the  sureties  cannot  exceed  one-fourth  of  the 
amount  of  the  penalty  of  the  bond. 

Appeal  from  Harrison  district  codrt. 

Til  is  action  was  brought  by  the  plaintiff.  Kate  Hooks,  against  the  defend- 
ant Evans,  as  her  former  guardian,  and  against  the  defendants  Grow  and 
Stocker,  as  sureties  upon  the  guardian's  bond.  There  was  a  trial  w.thout  a 
jury,  and  judgment  was  rendered  against  Evans  only.   The  plaintiff  appeals. 

^.  H,  Cochran  and  John  A.  Berry,  for  appellant,  Kate  Hooks.  H.  U, 
lioadifer  and  /.  H.  Smith,  for  appellees,  J.  V.  Evans  and  others. 

Adams,  J .  1.  The  defendant  Evans  was  charged  with  failing  to  account  for 
certain  money  and  notes  which  came  into,  his  hands  as  proceeds  of  the  sale 
of  certain  real  estate.  The  bond  in  question  was  Evans'  general  bond.  The 
rilling  of  the  court  below  that  the  guardian  was  liable,  but  timt  the  sureties 
upon  his  bond  were  not,  was  doubtless  based  upon  the  rule  held  in  Madison 
Co.  v.  Johnston,  51  Iowa,  152,  and  Bunce  v.  Bunce,  21  N.  W.  Rep.  205.  IJut 
the  ruling  in  those  cases  was  made  with  reference  to  the  proceeds  of  sau's 
made  by  the  guardian  himself.  In  the  case  at  bar  the  sale  was  made  by  ref- 
erees in  a  proceeding  for  partition.  The  question  presented  is  as  to  whether 
the  ruling  in  tliose  cases  is  applicable  to  this.  In  our  opinion,  it  is  not.  The 
Code  expressly  provides  that  the  guardian  when  about  to  sell  real  estate  shall 
give  a  special  bond  as  security  for  the  proceeds  of  the  sale,  asacondilion 
precedent  to  his  right  to  sell.  Section  2261.  Where  such  bond  is  given,  it  has 
been  rei)eatedly  held  that  the  ward  cannot  look  to  the  sureties  upon  the  gen- 
eral bond,  in  case  of  failure  of  the  guardian  to  account  for  the  proceeds.  In 
Bunce  v.  Bunce,  above  cited,  the  court  went  further,  and  held  that,  even 
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where  a  special  sale  bond  was  not  given,  the  ward  could  not  look  to  the  sure- 
ties upon  the  general  bond,  because  those  sureties  when  they  signed  the  gen* 
eral  lK>nd  had  a  right  to  suppose,  in  case  of  a  guardian's  sale  of  real  estate,  a 
special  sale  bond  would  be  given,  and  it  was  thought  that  their  liability  could 
not  properly  be  held  to  be  greater  than  they  had  reason  to  suppose  it  would 
be  at  the  time  it  was  assumed. 

When,  however,  real  estate  of  the  ward  is  sold,  not  at  a  guardian's  sale, 
but  at  a  referee's  sale,  made  in  proceedings  for  a  partition,  the  case  is  differ- 
ent. There  is  no  provision  of  statute  that  a  special  bond  shall  be  given,  and 
the  sureties  cannot  be  allowed  to  say  that  they  had  reason  to  suppose  that 
there  would  be.  Their  liability,  therefore,  must  be  determined  solely  by  the 
terms  of  their  contract.  Com.  v.  Loyd,  12  Fhila.  221;  Blauser  v.  DieM,  90 
Pa.  St.  850.  Now,  when  we  look  into  their  contract,  we  find  it  to  be  that 
the  guardian  "shall,  from  time  to  time,  whenever  thereunto  required  by  law, 
render  and  pay  to  said  minors  all  moneys,  goods,  chattels,  title  papers,  and 
effects  which  may  come  into  the  hands  or  possession  of  such  guardian."  It 
is  urged  by  the  sureties  that  these  words  are  to  be  construed  with  reference 
to  the  circumstances  existing  at  the  time  the  bond  was  given,  and  that  so 
construed  the  contract  could  not  be  held  to  cover  the  moneys  and  notes  in 
question,  because  at  that  time  they  had  no  existence.  It  is  also  urged  that  the 
statute  provides  that  the  amount  of  the  bond  shall  be  double  the  value  of  the 
personal  estate,  and  of  the  rents  and  profits  of  the  real  estate;  and  as  personal 
estate  not  then  in  existence,  like  that  in  question,  could  not  be  taken  into 
consideration  in  fixing  the  amount  of  the  bond,  we  ought  to  presume  that  it 
was  not  the  intention  of  the  law  that  the  bond  should  be  regarded  as  secu- 
rity for  it.  But  we  cannot  think  that  the  intention  was  that  the  ward  should 
be  without  security  for  such  property.  It  is  true  it  could  not  be  estimated 
in  fixing  the  amount  of  the  bond,  but  the  bond  is  to  be  double  the  value  of 
the  personal  estate  then  seen;  and,  besides,  an  additional  bond  can  be  required 
from  time  to  time,  as  the  court  shall  think  that  the  full  plrotection  of  the 
ward  demands.  This  property  having  come  into  the  hands  of  the  guardian 
as  the  ward's  personal  estate,  but  not  as  the  proceeds  of  a  guardian's  sale  of 
real  estate  for  which  a  special  provision  is  made,  we  think  we  must  treat  it 
like  otlier  personal  estate  of  the  ward,  and  regard  the  bond  in  question  as  se- 
curity for  it. 

It  is  contended  by  the  sureties  that  even  if  such  were  the  correct  role  in 
case  of  a  referee's  sale,  it  ought  not  to  be  applied  in  the  case  at  bar,  because 
what  is  set  up  as  a  referee's  sale  was  not  such  in  fact,  and  ought  not  to  be 
regarded  as  any  sale  at  all.  We  do  not  deem  it  important  to  specially  notice 
the  objections  urged  against  the  validity  of  the  sale.  It  is  certain  that  the 
purchasers  at  the  sale  have  paid  ^eir  money,  and  the  plaintiff  has  elected  to 
take  judgment  for  the  same  against  the  guardian,  to  whom  it  was  paid. 
Under  these  circumstances,  she  would  be  estopped  from  questioning  the  va- 
lidity of  the  sale,  and  we  do  not  think  that  we  would  be  justified  in  this  pro- 
ceeding in  holding  it  invalid. 

2.  One  question  remains  to  be  determined,  and  that  is  as  to  the  amount 
for  wliich  these  sureties  are  liable  in  this  case.  The  judgment  against  the 
guardian  was  for  $736.12.  The  penalty  of  the  bond  is  8600.  The  judgment 
against  the  sureties  might  be  for  the  amount  of  the  penalty  of  the  bond,  but 
for  tlie  fact,  which  remains  to  be  stated,  that  Evans  was  appointed  guardian, 
not  only  for  the  plaintiff,  but  for  three  others,  and  the  bond  in  question  was 
given  for  their  benefit  and  was  the  only  one  given  for  the  four.  It  is  mani- 
fest that  the  aggregate  liability  of  the  sureties  to  the  four  wards  could  not 
exceed  $600.  The  other  three  wards  are  not  made  parties,  and  without  them 
no  judgment  can  be  rendered  by  which  their  rights  can  be  impaired.  It  fol- 
lows that  the  court  below  should  have  rendered  judgment  against  the  sure- 
ties for  $150,  and  only  that.    Reversed. 
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State  v.  Ooon. 

FUed  December  17, 1885. 

GbIMINAL  Law— ApPBAI/— RbOOBD— nEviDENOE. 

Instmctions  appearing  correct  as  abstract  propositions  of  law,  and  the  evidence 
not  being  AiUy  set  ont  in  the  record,  the  Judgment  is  afiOrmed. 

Appeal  from  Mitchell  district  court. 

The  defendant  was  indicted,  tried,  convicted,  and  sentenced  for  the  crime 
of  larceny  in  the  night-time  in  a  private  building,  and  he  appeals. 

Ko  appearance  for  appellant,  B.  Coon.  A,  J.  Baker,  Atty.  Qen.,  for  the 
State. 

itOTHROCK,  J.  The  case  is  presented  to  us  upon  a  transcript  of  the  indict- 
ment, the  instructions  of  the  court  to  the  jury,  and  the  verdict,  judgment, 
and  motion  for  a  new  trial.  The  evidence  is  not  contained  in  the  record.  It 
appears  from  the  motion  for  a  new  trial  that  the  defendant  excepted  to  some 
of  the  instructions  and  to  the  overruling  of  objections  to  certain  evidence. 
We  have  examined  the  instructions,  and  they  appear  to  be  correct  as  abstract 
propositions  of  law.  We  cannot,  without  the  evidence,  determine  their  ap- 
plicability to  the  case  as  made.  The  same  maj  be  said  as  to  the  objections  to 
the  introduction  of  evidence.    Afl&rmed. 


Holland  e.  Union  Ga 

Filed  Deoember  17,  1885. 

Appeal— RKOOBD—ArpiBKANOE. 

InstructionB  and  evidence  examined,  and  Judgment  affirmed. 

Appeal  from  Adams  district  court. 

Action  to  recover  upon  a  contract  for  building  a  bridge.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered  for  the  plaintiff.  The  de- 
fendant appeals. 

McBill  i&  Sullivan  and  J.  M.  MilUgan,  for  appellant,  Union  Go.  N.  W. 
Bowell,  for  appellee,  J.  W.  Holland. 

Adams,  J.  What  the  issues  were  in  this  case  the  record  before  us  does  not ' 
very  distinctly  show.  The  petition,  as  set  out  in  the  abstract,  contains  no 
averment  that  the  plaintiff  built  a  bridge  for  the  defendant,  or  did  anything 
else  in  pursuance  of  any  contract  with  the  defendant.  It  merely  shows  that 
the  plaintiff  entered  into  a  contract  to  build  a  bridge,  without  any  averment 
of  performance.  It  does  not  even  show  whether  the  plaintiff  was  to  build  a 
bridge  according  to  a  given  plan,  or  whether  he  was  to  build  a  good  and  suit- 
able bridge.  The  answer  contains  a  general  denial,  but  admits  a  contract 
for  building  a  bridge.  So  far  as  the  petition  and  answer  set  out  in  the  ab- 
stract show,  there  was  no  issue  made  by  the  same  upon  which  the  parties 
could  have  gone  to  trial.  When  we  look  to  the  instructions  to  discover  what 
the  issues  were,  we  find  that  the  abstract  does  not  aid  us.  It  merely  shows 
that  the  issues  were  stated  to  the  jury  in  instructions  numbered  1,  2,  3,  and 
4;  but  those  instructions  are  wholly  omitted  from  the  abstract.  We  have, 
then,  an  abstract  which  shows  affirmatively  that  there  were  issues,  but  which 
fails  to  show,  except  by  mere  inference,  as  to  what  those  issues  were.  The 
errors  assigned  pertain  to  a  question  as  to  the  correctness  of  one  instruction 
given  and  to  a  question  as  to  the  sufficiency  of  the  evidence  to  support  the 
verdict.  It  is  manifest  that  we  cannot  determine  such  questions  in  igno- 
rance of  the  issues.  The  condition  of  the  record  being  such  as  it  is,  we  might 
perhaps  be  justified  in  dismissing  the  appeal.  But  upon  looking  into  the 
evidence  introduced  and  the  instructions  given,  we  have  to  saj  that  the  prin- 
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cipal,  if  not  the  whole,  question  controverted  appears  to  have  been  as  to  who 
was  responsible  for  the  plan  upon  which  the  bridge  was  built.  It  is  undis- 
puteci  that  the  bridge  was  an  utter  failure.  It  began  to  fall  before  it  was 
completed.  But  there  whs  no  defect,  so  far  as  the  evidence  shows,  in  the 
workmanship,  and  we  do  not  understand  that  the  county  claims  in  argument 
that  there  was  any  defect  in  that  respect.  The  trouble  was  in  the  plan.  It 
ought  never  to  have  been  adopted.     Both  parties  regard  it  as  unsuitable. 

But  the  parties  differ  as  to  who  was  responsible  for  it.  This  was  the  real 
question  which  was  tried  below,  and  we  think  that  we  are  justified  in  assum- 
ing that  it  arose  upon  the  pleadings.  The  plaintiff,  we  think,  must  have 
averred  the  performance  of  aometliing  as  a  ground  of  recovery.  We  say  so 
because  t\w  defendant  did  not  demur  to  the  petition,  but  answered  by  general 
denial,  as  if  the  averments  undenied  would  entitle  the  plaintiff  to  a  recovery. 
Xow,  we  cannot  tnink  that  he  averred  that  he  built  a  suitable  or  sufficient 
bridge,  because  such  was  unquestionably  not  the  fact,  and  he  does  not  pre- 
tend that  he  did.  His  pretense  is  that  his  contract  was  merely  to  build  the 
bridge  according  to  a  given  plan,  and  that  such  contract  he  has  performed. 
We  think  tliat  he  must  have  have  so  averred  in  substance.  We  can  conceive 
of  nothing  eLse  as  probably  averred  which  would  properly  have  called  for  a 
denial  on  thn  part  of  the  defendant.  An  instruction  was  drawn  up  on  the 
theory  tliat  there  w<is  in  substance  such  an  issue,  and,  as  the  abstract  shows 
that  there  were  issues  which  are  not  disclosed,  we  must  assume  that  there 
Wiis  an  issue  which  made  the  instruction  pertinent.  The  Instruction  to 
which  we  refer  is  the  one  numbered  7.  It  submitted  the  question  as  to 
whetlier  the  plan  upon  which  the  bridge  was  built  "had  been  approved  and 
adopted  by  the  board  of  supervisors,  or  its  duly-authorized  agent."  The  un- 
disputed evidence  shows  that  a  plan  had  been  drawn,  and  bids  had  been 
sol  .cited  for  building  tlie  bridge  according  to  that  plan,  and  that  the  plain- 
titt^'s  contract  was  to  build  the  bridge  according  to  that  plan.  But  the  evi- 
dence was  such  as  to  leave  the  question  doubtful  as  to  whether  the  plan  was 
one  of  his  adoption  or  of  the  board  acting  through  its  agent.  The  word 
"adopted,"  as  in  the  instruction,  was  manifestly  used  to  denote  the  assump- 
tion of  responsibility.  It  seems  to  us  that  it  was  appropriately  used,  and 
that  the  jury  must  have  understood  it  in  the  way  in  which  it  was  intended 
to  be  understood.  If  the  board,  through  its  agent,  assumed  the  responsibility 
of  the  plan,  then  the  plaintiff's  theory,  and  the  only  theory  upon  which  the 
case  was  tried  upon  his  part,  was  sustained. 

The  objection  which  the  defendant  urges  to  the  instruction  is  that  there 
was  no  issue  to  which  it  was  pertinent.  But,  as  we  have  already  endeavored 
to  show,  the  petition  and  answer  as  set  out  in  the  abstract  make  no  issue 
upon  which  the  case  could  have  been  tried,  and  as  the  court  gave  four  in- 
structions stating  what  the  issues  were,  but  which  instructions  are  not  set 
out,  we  must  iissume  that  there  were  issues  which  the  pleadings,  as  ab- 
stracted, do  not  show,  and  that  those  issues  embraced  tlie  veal  question 
which  api)ears  by  the  evidence  to  have  been  controverted  on  the  trial.  Un- 
der these  circumstances,  then,  we  are  not  justified  in  saying  that  the  instruc- 
tion wixs  not  pertinent. 

Tiie  defendant  insists,  however,  that  there  is  no  evidence  which  justified 
the  instruction.  The  jury  must  have  found  that  there  was,  but  the  defend- 
ant insists  that  the  verdict  is  without  support.  In  our  opinion  there  was 
evidence  wliich  made  the  instruction  proper;  and  if  we  iure  correct  in  this,  it 
follows  that  the  verdict  is  without  support. 

The  court,  by  the  instruction  given,  employed  that  mode  of  submitting  the 
question  as  to  who  assumed  the  responsibility  of  the  plan.  It  must  have  been 
adopted  by  one  party  or  the  otlier,  and  the  determination  of  the  party  who 
adopted  it,  or  assumed  the  responsibility  of  it,  was  the  turning  point  in  the 
case.    The  plaintiff  admits  that  he  believed  that  a  bridge  built  upon  the  plan 


Digitized  by 


Google 


Iowa.]  STATE   V.  MOWER.  920 

• 

would  be  suitable  and  suOicient,  and  gave  tlie  board  and  its  agent  his  opinion 
to  that  effect.  But  he  testified,  in  substance,  that  he  had  doubts  about  it, 
and  that,  having  doubts  about  it,  he  advised  against  its  adoption.  It  is  true 
that  one  of  the  supervisors  testified  that  he  guarantied  the  plan;  but  the 
plaintiff  testified  tliat  he  did  not,  but  expressly  refused  to  guaranty  it;  and 
so  on  that  point  there  was  a  conflict.  It  is  true  that  it  is  undisputed  that  the 
plaintiff  drew  the  plan;  but  it  is  equally  undisputed  that  stringent  conditions 
were  imposed  upon  him  in  drawing  it,  and  that  is  that  the  plan  should  admit 
the  use  of  certain  old  material,  and  that  this  imposed  condition  was  what 
rendered  the  plan  unsuitable,  because  it  did  not  give  the  span  sufficient  height 
of  truss.  It  is  undisputed,  also,  that  a  question  was  raised  and  considered  by 
the  parties  as  to  the  sufficiency  of  the  height  of  the  truss;  and  according  to  the 
plaintiff*s  testimony  that  was  what  caused  him  to  advise  against  the  adoption 
of  tlie  plan,  and  in  favor  of  a  different  plan,  though  the  latter  would  exclude 
the  use  of  the  old  material  and  make  a  more  expensive  bridge.  The  board 
seems  to  have  been  very  desirous  of  using  the  old  material,  and  indisposed  to 
entertain  any  plan  which  would  exclude  it.  While  it  is  true,  as  we  have 
seen,  that  the  plaintiff  drew  the  plan,  yet  it  is  also  true  that  it  was  not  drawn 
as  a  part  of  the  contract  by  which  the  work  was  let,  because,  before  the  work 
was  let,  the  plan  was  taken  away  by  the  board,  and  used  as  its  own  property 
in  an  attempt  to  get  other  bridge-builders  to  bid  for  the  work  of  building  the 
bridge  according  to  it. 

It  may  be  admitted  that  there  is  no  evidence  that  the  plan  was  formally 
adopted  by  the  board.  But  the  board  had  committed  the  matter  of  contract- 
ing for  the  building  of  this  bridge  to  one  of  their  number,  by  the  name  of 
Hudson.  Whatever  contract  was  made  was  made  through  Hudson,  Jind  no 
question  is  raised  by  counsel  in  respect  to  his  authority.  Besides,  it  appears 
that  the  board  did  formally  recognize  Hudson's  contract  by  ordering  a  pay- 
ment of  the  larger  part  of  it  during  the  progress  of  the  work.  In  our  opinion 
the  judgment  of  the  district  court  should  be  affirmed. 


State  t>.  Mower. 
Filed  December  17,  1885. 

1.  Assault  with  Intent  to  Kill — Accbssoby— Evidence. 

Evidence  held  to  show  defendant  was  accessory  to  the  crime  charged,  and  to  sus- 
tain a  conviction. 

2.  Same— Punishment. 

Sentence  to  live  years'  imprisonment  in  the  penitentiary  held  not  excessive. 

Appeal  from  Benton  district  court. 

Defendant  was  indicted,  with  another  for  an  assault  with  an  intent  to 
commit  murder,  and  upon  a  separate  trial  was  convicted.  He  now  appeals 
to  this  court. 

W,  C,  Connell,  for  appellant,  Jesse  M.  Mower.  A.  J.  Baker,  Atty.  Gen., 
for  the  State. 

Beck,  C.  J.  1.  The  defendant  and  Margret  A.  Betsinger  were  jointly  in- 
dicted for  an  assault  with  intent  to  commit  murder  upon  Alexander  Betsin- 
ger, the  husband  of  Margret.  The  evidence  shows  that  the  wife,  in  an  alter- 
cation with  the  husband,  shot  him.  Defendant  now  insists  that  tliere  was 
no  evidence  before  the  district  court  connecting  him  with  the  crime.  He  com- 
plains of  no  error  in  the  proceedings  other  than  that  the  verdict  lacks  the 
support  of  the  evidence. 

2.  It  is  shown  by  the  testimony  that  the  defendant,  who  is  23  or  24  yeara 
of  age,  is  a  nephew  of  Mrs.  Betsinger,  and  came  to  live  in  the  family,  at  her 
request,  about  five  years  before  the  shooting.  Mrs.  Betsinger  is  56  years 
v.25N.w.,no.lO— 59 
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husband,  and,  on  one  occasion,  knocked  him  down,  and  on  another  threatened! 
to  shoot  him.  The  defendant  carried  a  revolver,  and  taught  his  aunt  to 
shoot  it.  The  husband  had  executed  a  deed  to  defendant  for  his  farm,  be- 
lieving that  it  was  a  will  only.  The  defendant  had  sent  the  husband  to 
board  at  a  neighbor's  house.  After  his  return,  the  wife  was  about  to  remove 
to  a  town  near  by,  and  an  altercation  arose  among  the  parties  about  the  mat- 
ter. A  few  houi-s  before  the  shooting  the  wife  took  from  defendant's  pocket 
the  pistol  he  carried.  lie  declares  he  did  not  know  she  had  taken  it  until 
he  saw  it  in  her  possession  before  the  shooting.  They  were  not  at  their  house 
when  the  pistol  was  taken.  Soon  after  the  return  the  shooting  occurre<l 
Defendant  was  not  immediately  present,  but  was  approaching  the  house  from 
the  barn.  There  are  other  facts  shown  in  evidence  tending  to  connect  de- 
fendant with  the  crime. 

3.  In  our  opinion,  the  jury  were  authorized  to  find  that  defendant  was  ac- 
cessory to  the  crime.  Certainly,  it  oannot  be  said  that  there  is  such  an  ab- 
sence of  evidence  to  establish  his  guilt  as  will  autliorize  us  to  interfere. 

4.  Counsel  ask  that  in  case  of  an  affirmance  of  the  judgment  the  term  of 
imprisonment — five  years  in  the  penitentiary — may  be  diminished.  We  think 
the  punishment  is  not  excessive.  The  crime  was  heinous  in  its  nature,  and 
the  evidence  shows  that  defendant  was  vicious  and  violent.  He  merits  the 
punishment  fixed  by  the  district  court.    Aflarmed. 


County  of  Jones  v.  County  of  Linn. 

Filed  December  17,  1885. 

1.  Counties— Costs  in  Criminal  Cases— Removal  op  Case — Code  Iowa,  |?  3841,  4381, 


Code,  §^  3841,  4381,  4386,  provide  that  the  county  wherein  an  indictment  is  found 
shall  i)ay  the  countv  whcre>n  the  trial  is  had  all  costs  and  expenses  incurred  on  the 
trial  of  the  case,  and  not  the  costs  only  which  may  be  taxed  against  the  accused. 

2.  Same— Witness  Fees — Attendance  avithout  Subp(Ena8. 

If  witnesses  attend  the  trial  without  subpcenas,  and  their  evidence  is  material  for 
the  defense,  they  are  entitled  to  fees,  and  the  county  is  bound  to  pay  them. 

3.  Same— Order  by  Court  for  Payment. 

When  there  are  two  successive  trials,  the  judge  may,  after  the  last  trial,  without 
an  application  of  the  accused,  order  the  payment  of  witness  fees. 

4.  Same — Time  of  Making  Order. 

It  is  not  necessary  that  such  an  order  should  be  made  by  the  judge  during  the 
progress  of  the  trial. 

Appeal  from  Linn  circuit  court. 

Action  to  recover  the  costs  and  expenses  accruing  upon  the  trial  of  an  in- 
dictment found  in  Linn  county,  the  venue  of  the  cause  having  been  changed 
to  Jones  county.  There  was  a  trial  to  the  court  without  a  jury,  and  a  judg- 
ment for  plaintiff.    Defendant  appeals. 

Davis  dr  Brooks,  for  appellant,  County  of  Linn.  /.  8.  8tacy,  for  appellee, 
County  of  Jones. 

Beck,  C.  J.  i.  There  are  but  two  questions  raised  in  this  case.  The  j^r^t 
involves  the  liability  of  the  defendant  for  the  sum  of  $300,  paid  by  plaintiff 
as  jurors'  fees  for  the  trial  of  the  cause;  the  second,  the  amount  of  fees  paid 
by  plaintiff  for  witnesses  of  the  accused,  for  which  defendant  is  liable. 

2.  The  defendant's  counsel  insist  that,- under  Code,  8  3812,  which  pro- 
vides for  taxing,  as  a  part  of  the  costs,  a  jury  fee  of  $6,  the  plaintiff  may 
recover  no  greater  sum  than  $42,  being  $6  for  each  day  the  jury  served  in 
the  case.  In  our  opinion  this  section  is  not  applicable  to  the  case.  It  is  in- 
tended to  charge  litigants  with  a  pait  of  the  expenses  of  jury  trials,  and  not 
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to  limit  the  amount  to  be  paid  by  the  counties  liable  for  the  fees  of  jurors  en- 
gjiged  in  the  trial  of  state  cases.  It  does  not  provide  that  the  counties  shall  pay 
no  greater  sum  than  six  dollars,  or,  as  counsel  for  defendant  seem  to  think, 
six  dollars  per  day,  for  jurors'  fees,  but  that  the  losing  party  in  each  case  shall 
pay  six  dollars,  which  shall  be  taxed  as  costs,  and  when  collected  shall  be  paid 
into  the  county  treasury.  The  statutes  applicable  to  the  case  are  the  follow- 
ing provisions  of  the  Code:  "Sec.  3841.  Where  costs  are  paid  by  a  county 
other  than  the  one  where  the  offense  was  committed,  the  am#unt  of  such 
costs  shall  be  deemed  a  charge  in  favor  of  such  county,  and  against  the  one 
in  which  tlie  offense  w^as  committed,  and  may  be  recovered  by  action  in  any 
court  having  jurisdiction."  "Sec.  4381.  In  all  changes  of  venue  under  the 
provisions  of  this  chapter  the  county  from  which  the  change  of  venue  was 
taken  shall  pay  the  expenses  and  charges  of  removing,  delivering,  and  keep- 
ing the  defendant,  and  all  other  expenses  necessary  and  consequent  upon  such 
change  of  venue  and  the  trial  of  such  defendant,  which  shall  be  audited  and 
allowed  by  the  court  trying  such  case."  "Sec.  4386.  The  county  in  which 
the  offense  was  committed,  and  from  which  the  prosecution  was  transferred,^ 
shall  pay  all  the  costs  attending  the  prosecution."  These  sections  " 
provide  that  the  county  wherein  the  indictment  is  found  shall  pay  the  < 
wherein  the  trial  is  had  all  cost  and  expenses  incurred  on  the  tn^iot  the 
case,  and  not  the  costs  only  which  may  be  taxed  against  the  acp^od.  This 
branch  of  the  case  demands  no  further  attention.  ^^^0^ 

3.  The  petition  seeks  to  recover  for  fees  of  witnesq^^ron  behalf  of  the  de- 
fendant which  were  paid  by  plaintiff.  The  following  provision  of  the  Code 
is  applicable  to  this  branch  of  the  case.  "Sec.  38 V8.  In  no  criminal  case  shall 
witnesses  for  the  defense  be  subpoenaed  at  thts  expense  of  the  county,  except 
upon  order  of  the  court  or  judge  before  whom  the  case  is  pending,—t!ien 
only  upon  a  satisfactory  showing  thalu  the  witnesses  are  material  and  neces- 
sary for  the  defense,— and  the  boaTd  of  supervisors  shall  in  no  case  admit  or 
allow  any  claim  for  w^itness  fc«s  for  the  defendant  in  criminal  cases,  except 
upon  order  or  judgment  of  the  court  or  judge  thereof,  and  such  order  may  be 
made  at  the  time  of  triaL'Or  other  disposition  of  the  case  and  upon  such  sliow- 
ingiis  the  court  may  i;>^uire."  Counsel  for  defendant  insist  that  plaintiff 
cannot  recover  for  cc^ts  paid  to  the  witnesses  of  the  accused,  for  the  reasons 
— First,  that  they  Were  not  subpoenaed  upon  the  order  of  the  court;  and,  sec- 
ond, that  no  such /Order  of  the  court  was  made  as  is  required  by  this  section. 
The  provision  iM  regard  to  subpoenas  does  not  affect  the  right  of  a  witness, 
not  subpoenaed/Tto  fees,  or  the  obligation  of  the  county  to  pay  them.  It  is 
simplv  intend^  to  prevent  the  summoning  of  witnesses  whose  testimony  is 
not  necessar^in  the  trial  of  tlie  case.  If  witnesses  attend  without  a  sub- 
poena, and  t/fieir  evidence  is  material  for  the  defense,  they  are  entitled  to  fees, 
and  the  cownty  is  bound  to  pay  them. 

4.  Ther)e  were  two  successive  trials  of  the  case.  Soon  after  the  last,  the 
district  jwdge  ordered  the  payment  of  the  witnesses'  fees  in  question.  Coun- 
sel for  dlGendant  insist  that  such  an  order  should  be  made  upon  a  showing  or 
appliclftion  of  the  accused.  But  the  law  does  not  so  provide.  It  is  therefore 
not  nfecessary. 

5/  Counsel  also  maintain  that  the  order  should  be  made  during  the  prog- 
re^  of  the  trial  or  at  its  conclusion.    It  may  be  made  at  such  time.    But 

(e  statute  last  quoted  provided  that  it  is  sufficient  if  made  "at  the  time  of 
,  ..le  trial,  or  other  disposition  of  the  case."  It  could  be  made  when  judgment 
is  finally  entered,  or  when  orders  are  made  or  action  is  had  which  finally 
dispose  of  the  case.  It  is  not  shown  that  it  was  not  made  upon  the  "disposi- 
tion of  the  case"  in  that  manner.  In  support  of  the  order,  we  must  pre- 
sume that  it  was.  No  other  questions  arise  in  the  case.  Th6  judgment  of 
the  circuit  court  is  affinned. 
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DAVIS  ana  otners  v.  uuhtis  ana  uwio«i. 

Filed  December  17,  1886. 

1.  Boundaries-Appeal  IN  Action  to  Establish  Lost  Cornebs-Bill  of  ExcBPno» 

""On^appeai  in  an  action  nnder  the  statute  to  settle  disputed  boundaries,  Oiere  if 

no  necSaity  for  a  bill  of  exceptions  of  any  matter  which  is  of  record. 
2  Same-No  Marked  Corner— Adverse  Possession— Duty  op  Commissioner. 

When  the  commissioners  find  no  marked  corner,  but  do  find  one  that  baa  he^ 

acquiesced  in  by  tlie  adjoining  proprietors  for  10  years,  they  should  report  that  ikd 

to  the  court,  and  it  should  be  an  end  of  the  proceeding. 
a   Same — Evidence — Remanding  Report.  ,     .    ,  ^,         .        -j.  _* 

^"        On  the  e^dence,  held,  that  the  court  should  have  adopted  the  ^^'^ority  repo^ 

or  remanded  the  reports  to  the  commissioners  to  correct  their  report  and  survey  in 

conformity  with  the  judgment  of  the  court. 

Appeal  from  Jones  district  court.  ,  .  ^  ^^      ,....«         w  4.^ 

This  is  a  proceeding  under  the  statute  by  which  the  plaintiffs  seek  to  per- 
manently establish  the  lines  and  corners  of  certain  lands,  which  cornera  are 
lleged  to  be  lost,  destroyed,  and  in  dispute.  The  defendants  "f^sted^.^® 
prus/^dinff,  and  objected  to  the  appointment  of  a  commission.  The  district 
court  appinted  three  commissioners,  and  they  made  a  majority  and  a  mmonty 
report,  whib  were  set  aside,  and  the  matter  was  remanded  to  the  same  com- 
missioners. AdiJtional  evidence  was  taken,  and  a  second  majority  and  mi- 
nority report  were  fild.  The  majority  report  fixed  the  corners  to  the  ^is- 
faction  of  the  plain  tiff s,^vhile  the  minority  report  met  the  approval  of  the 
defendants.    The  court  appi>yed  and  confirmed  the  majority  report,  and  the 

defendants  appeal.  "n^^   «..        ..,  n     t     ^  v    ^ 

J.  W.  Jamison,  for  appellants,  ^^SsPurtis  and  others.     Remley  &  Brean- 

brack,  for  appellees,  G.  W.  Davis  and  ob^^-  ^  ,.   .    v  i_*.-«  «.  # 

Kothrock;  J.  1.  The  abstract  of  appeh*i?P"^i>r^^ 
all  the  evidence  taken  before  the  commission^^nd  filed  with  their  report. 
Counsel  for  appellees  seek  to  dispose  of  the  appeat^^  ^}}^^  f^  additional  ath 
stract  setting  out  a  bill  of  exceptions,  and  they  claffi  ^'^r  ^^®  ^V  f^-^Z^ 
not  properly  made  of  record.  It  is  a  sufficient  answel  "?  ^P*^  5?/^^^  f^^' 
tion  to  say  that  no  bill  of  exceptions  was  necessary.  SeFf^^  ^^^  ^"®  h% 
thorizingthis  proceeding  requires  that  the  evidence,  plaf',^^^  ,®?^®^  ^"^i 
"accompany"  the  report.  It  is  thus  made  part  of  the  repoft'^  ^"^  oecom^  or 
record  the  same  as  the  report.  There  is  no  necessity  for  a  hi  ^  ^^  exception^ 
of  any  matter  which  is  of  record.  .    ^ 

2.  Other  objections  are  made  to  the  abstract  and  to  the  assign?^^^  ho^d^^ 
"We  need  not  examine  them,  because  we  think  that  the  appeal  m^  do  deter- 
mined upon  the  merits  and  upon  the  final  report.  So  far  as  this/l^^ .  ^"  ?i 
involved,  the  record  is  complete,  and  the  assignment  of  error  is  ?  ^^^t^HiI 
explicit.  All  questions,  therefore,  pertaining  to  the  authority  to  *Bp^*-^y«vg 
commission,  and  whether  a  proper  case  was  made  by  the  plaintiffs  ^^^ 
the  action  of  the  court,  and  the  authority  of  the  court  to  remand  tm{^. 
to  the  commission  upon  setting  aside  the  first  report,  will  not  be  consic!^' 

3.  The  whole  controversy,  as  shown  by  the  majority  and  minority  rep^  ^ 
depends  upon  the  location  of  the  common  corner  of  sections  19,  2U,  29,  «., 
30,  township  83,  range  4  west.    It  appears  that  when  the  land  in  these  se 
tions,  as  well  as  the  land  along  the  extension  of  the  line  between  the  section, 
to  the  south,  was  improved,  many  years  ago,  the  corners  and  lines  as  claimed 
by  the  defendants  were,  by  general  consent,  adopted  as  the  true  boundaries 
of  the  lands  of  the  respective  owners.    Eoads  were  laid  out,  fences  built, 
hedges  set,  and  buildings  erected  in  the  belief  that  the  line  and  corner  thus 
recoarnized  were  those  established  bv  the  ffovernment  survey. 
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lished  the  corner  of  said  sections  at  the  point  now  claimed  by  the  defendants; 
and  the  evidence  shows,  without  conflict,  that  tliis  corner  was  recognized  by 
the  adjoining  land-owners  as  the  true  corner  until  the  year  1875,  when  other 
surveys  were  made  at  the  instance  of  the  plaintiffs,  or  tliose  under  whom  they 
clainck,  by  which  it  is  claimed  that  the  line  should  be  located  some  two  and  a 
half  rods  to  the  east  of  the  line  established  by  the  Blakeslee  survey.    But  the 
fences  of  the  respective  parties  remained  upon  the  line  of  the  Blakeslee  sur- 
vey, and  they  now  so  remain.     This  proceeding  was  commenced  in  1883. 
The  evidence  shows  that  a  corner  was  marked  at  the  point  fixed  by  the  Blakes- 
lee survey  long  before  that  survey  was  made,  and  that  from  theyear  1859  down 
to  1875,  a  period  of  16  years,  all  parties  interested  acquiesced  tlierein  and  acted 
accordingly.    Section  3  of  the  act  under  which  the  proceeding  was  had  (Mo- 
Clain's  Code,  p.  863)  provides  that  the  commission  may  take  the  evidence  of 
**any  person  or  persons  who  may  be  able  to  identify  any  original  government 
corner,  or  witness  thereto,  or  government  line,  tree,  or  other  noted  object,  or 
any  other  legally-established  corner,  or  other  corners  that  have  been  recognized 
as  such  by  the  adjoining  proprietors  for  over  10  years. "    The  plaintiffs  did  not 
Introduce  any  witnesses  who  testified.to  any  marked  corner  at  the  place  where 
they  claim  it  should  be.    All  of  their  testimony  was  to  the  effect  that  they 
discovered  no  comer  at  the  place  where  the  defendants  claim  there  was  such 
corner.     The  statute  does  not  declare  what  the  rights  of  the  parties  shall  be 
•when  adjoining  proprietors  recognize  a  corner  for  over  10  years.     It  is,  how- 
•ever,  made  competent  evidence,  and  must  be  intended  for  some  purpose. 
■Counsel  for  appellees  claim  that  if  the  defendants  have  held  tlie  land  adversely 
up  to  the  time,  as  shown  by  the  marked  corner,  then  this  proceeding  does 
not  determine  any  right  to  the  strip  of  land  in  dispute.    They  say  "if  the  de- 
fendants have  the  land  by  10  years'  open  adverse  possession  under  color  of 
title  or  claim  of  right,  they  can  hold  the  land  without  regard  to  the  location 
of  the  corner."    Such  a  construction  of  the  statute  under  which  this  proceed- 
ing is  had,  instead  of  simplifying  these  controversies  about  boundary  lines, 
which  have  always  been  a  source  of  needless  litigation,  would  make  the  stat- 
ute a  means  of  opposition.     If  the  trial  before  the  commissioners,  and  its  ap- 
proval by  the  court,  determines  no  right,  but  merely  the  abstract  question  as 
to  where  the  corner  was  established  by  the  governn\ent  survey,  the  statute  is 
of  no  avail  whatever.     We  incline  to  think  that  it  was  not  tlie  intention  of 
the  legislature  to  impose  upon  the  commissioners  the  trial  of  the  question  of 
adverse  possession  to  lands,  and  that  when  they  find  no  marked  government 
corner,  but  do  find  one  that  lias  been  acquiesce;!  in  by  tlie  adjoining  pro- 
prietors for  10  years,  they  should  report  tliat  fact  to  the  court,  and  it  sliould 
be  an  end  of  the  proceeding. 

We  have  examined  the  evidence  with  a  great  deal  of  care,  and,  while  we 
are  not  prepared  to  say  that  the  defendants*  possession  is  adverse,  we  strongly 
incline  to  think  that  under  the  rule  in  the  c  ses  of  Bardick  v.  HelrJy,  23 
Iowa,  511;  FoulkeY.  8tockdaIe,  40  Iowa,  99;  Biatt  v.  Kirkpatrick,  4Slov,'ix, 
78;  and  Tracy  v.  Neinton,  hi  Iowa,  210;  S.  C.  10  N.  W:  Rop.  636,  the  posses- 
sion of  the  defendants  was  adverse.  It  is  true  that  the  plaintiffs  did  not  ex- 
pressly agree  that  the  Blakeslee  corner  and  line  was  the  true  one;  but  they 
adopted  it  as  such  by  their  unmistakable  acts,  which,  in  any  other  transac- 
tion, would  have  all  the  force  of  implied  contracts.  But  without  determining 
this  question,  we  are  clearly  of  the  opinion  that  the  only  evidence  of  a  marked 
<jorner  was  that  established  by  the  Blakeslee  survey,  and  we  are  unwilling  to 
Allow  the  plaintiffs,  upon  this  record,  to  establish  a  corner  elsewhere  which. 
If  held  to  be  the  true  corner,  would  produce  so  serious  results  as  the  making 
And  improving  of  new  roads,  the  destruction  of  hedges,  the  removal  of  fences 
and  buildings.  It  is  claimed  in  argument,  and  not  denied,  that  if  the  corner 
be  established  as  claimed  by  plaintiffs,  a  public  road  would  be  required  to 
be  opened  where  the  dwelling-house  of  one  of  defendants  is  located,  and  it 
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places  the  house  of  another  on  land  not  owned  by  him.  Our  conclusion  is 
that  the  court  should  have  held  that  the  Blakeslee  corner  was  the  true  one, 
and  either  adopted  the  minority  report,  or  remanded  the  reports  back  to  said 
commission  to  "correct  their  report  and  survey  in  conformity  with  the  judg- 
ment of  the  court,  '*  as  is  authorized  by  section  4  of  the  statute  under  which 
the  proceeding  was  had.    Reversed. 


Epley  V,  Ely  and  another. 

Filed  December  17,  1885. 

Pleadtno — Striking  Out  Amended  Petition  Substantially  the  Same  as  ORionfAL, 
Held  Bad  ox  Demurrer. 

After  a  petition  has  been  held,  upon  demurrer,  to  be  bad,  it  is  not  allowable  to 
file  an  amended  petition  which  does  not  differ  in  substance,  but  in  phraseology 
only ;  and  if  such  amended  petition  is  filed,  it  may,  on  motion,  be  struck  out. 

Appeal  from  Linn  district  court. 

The  plaintiff  appeals  from  an  order  sustaining  a  motion  filed  by  the  de- 
fendants to  strike  out  a  second  amended  petition  filed  by  the  plaintiff. 

Frank  G.  Clark  and  Wm.  9,  Thompson,  for  appellant,  A.  E.  Epley. 
Mills  cfe  Keeler,  for  appellees,  Mary  A.  Ely  and  another. 

Adams,  J.  The  defendants  had  demurred  to  the  plaintiff^s  first  amended 
petition,  and  the  demurrer  had  been  sustained.  The  motion  to  strike  out  the 
second  amended  petition  is  based  upon  the  ground  that  it  does  not  differ  in 
any  essential  respect  from  the  first  amended  petition,  which  the  court  had 
held,  on  demurrer,  to  be  bad.  It  is  not  allowable,  of  course,  after  a  pleading 
has  been  held,  upon  demurrer,  to  be  bad,  to  file  another  which  does  not  differ 
in  substance,  but  in  phraseology  only.  On  this  point  we  do  not  suppose  that 
there  is  any  serious  controversy.  The  difllculty,  if  any,  arises  upon  the  de- 
termination of  the  question  as  to  whether  the  second  amended  petition  is 
substantially  the  same  as  the  first. 

The  action  was  brought  to  recover  damages  for  an  alleged  breach  of  a  con- 
tract. The  defendants  had  leased  to  the  plaintiff,  Amanda  E.  Epley,  a  por- 
tion of  a  lot  in  the  city  of  Cedar  Rapids  for  the  period  of  20  years.  After- 
wards the  defendants  entered  into  a  written  agreement  with  the  plaintiff  by 
which  she  was  allowed  the  option  to  purchase  the  premises.  The  agreement 
is  in  these  words:  "In  consideration  of  the  lease  made  this  day  by  and  be- 
tween Mary  A.  Ely  and  John  F.  Ely,  first  party,  and  Amanda  Epley,  second 
party,  in  which  is  demised  the  following  real  estate,  [here  follows  descrip- 
tion,] the  first  party  agrees  that  if  the  first  party  shall  desire  to  sell  the  prem> 
ises,  and  shall  have  an  offer  and  opportunity  to  do  so,  then  the  second  party 
shall  have  the  first  opportunity  to  purcliase  the  premises  at  the  price  and  on 
the  terms  on  which  the  first  party  might  or  could  have  sold  the  same  to  any- 
other  party."  After  the  execution  of  this  contract  the  defendants  sold  and 
conveyed  the  premises  to  one  Henrietta  Dows,  and  did  not,  as  the  plaintiff 
alleges,  give  her  an  opportunity  to  purchase  at  the  same  price»  as  by  the  agree- 
ment the  defendants  were  bound  to  do.  She  avers  that  she  was  damaged  in 
the  sum  of  $1,000,  which  is  the  difference  between  the  value  of  the  property 
and  the  price  at  which  it  was  sold.  The  plaintiff  did  not  aver  that  the  exe- 
cution of  the  agreement  was  a  part  of  the  same  transaction  in  which  the 
lease  was  executed,  so  that  the  agreement  should  appear  to  be  sustained  by 
the  consideration  of  the  rents  reserved  in  the  lease.  On  the  coatxary,  she 
averred  tliat  it  was  executed  several  days  later  than  the  lease,  and  later  than 
the  date  which  it  bore,  and  was  sustained  by  a  distinct  consideration ^  to- wit» 
an  agreement  on  the  plaintiff's  part  to  make  certain  specified  improvements. 

To  the  amended  petition  averring  as  above  set  out  the  defendants  demurred^ 
upon  the  ground,  in  substance,  that  the  plaintiff  set  out  a  contract  in  writing 
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as  the  basis  of  her  recovery,  and  sought  to  vary  the  same  by  showing  that  the 
real  contract  as  made  by  parol  was  different  in  a  material  respect.  After- 
wards, the  court  having  sustained  the  demurrer,  the  plaintiff  liled  a  second 
amended  petition  in  which  it  was  shown  distinctly,  as  before,  that  the  agree- 
ment and  lease  were  not  parts  of  the  same  transaction,  but  it  wiis  not  dis- 
tinctly averred  that  the  consideration  of  the  defendants'  agreement  was  the 
plaintiff's  agreement  to  erect  the  specified  improvements.  JStill,  it  is  averred 
that  the  defendants'  agreements  and  the  plaintiff's  promise  to  erect  the  im- 
provements, were  made  at  the  same  time.  In  looking  at  this  pleading,  we 
cannot  avoid  the  impression  that  the  omission  of  a  distinct  averment  in  re- 
gard to  the  consideration  of  the  defendants'  agreement  was  made  merely  to 
avoid  the  effect  of  a  demurrer,  without  any  intent  to  disclaim  upon  the  trial 
that  the  consideration  of  the  agreement  was  what  the  plaintiff  had  previously 
averred  that  it  was,  to-wit,  the  plaintiff's  promise  to  erect  the  improvements. 
The  averment  that  the  agreement  and  promise  were  made  at  the  same  time 
indicates  that  the  pleader  intended  to  be  understood  that  they  were  parts  of 
the  same  transaction,  and  so  that  one  was  the  consideration  of  the  other. 
The  actual  difficulties  which  invest  a  pleader's  case  are  not  properly  to  be 
avoided  by  indefiniteness  and  confusion  in  pleading,  which  shall  enable  the 
pleader  to  claim  one  construction  for  one  purpose,  and  another  construction 
for  another  purpose.  Believing  that  the  plaintiff  intended  to  claim  for  her 
second  amended  petition  if  necessary,  that  it  showed  that  her  promise  to  erect 
the  improvements  was  the  consideration  of  the  agreement,  we  have  to  say 
that  her  second  amended  petition  appears  to  be  substantially  the  same  as  the 
first,  which  was  held  bad  on  demurrer.  If  the  court  erred  in  sustaining  the 
demurrer,  the  plaintiff  should  have  reserved  an  exception  and  sought  to  re- 
view the  ruling  by  appeal  thereon.  The  motion  to  strike  out  the  second 
amended  petition  we  think  was  properly  sustained.    Affirmed. 


AiiEXANDEB,  by  his  Guardian,  v.  Haskins  and  others. 
Filed  December  17,  1886. 

1.  Ikbans  Pebsons— Executed  Contracts,  when  Sustained. 

An  insane  person  is  bound  by  an  executed  contract  where  it  is  made  in  the  ordi- 
nary course  of  business,  is  fair  and  reasonable,  and  the  mental  condition  was  not 
known  to  the  other  party,  and  the  parties  cannot  be  put  in  statu  quo, 

2.  Same— Deed  Set  Abide— Evidence. 

On  examination  of  transaction  in  this  case,  Tield,  the  case  is  not  within  the  rule, 
and  that  the  conveyance  should  be  set  aside. 

Appeal  from  Harrison  district  court. 

Action  to  set  aside  a  conveyance  of  real  estate  made  by  the  plaintiff,  on  the 
ground  that  he  was  insane.  The  relief  asked  was  denied,  and  the  plaintiff 
appeals. 

/.  // .  Smith  and  A.  W.  Clyde^  for  appellant,  M.  C.  Alexander,  by  his  Guard- 
ian. H,  jET.  Roadifer  and  8.  H,  Cochran,  for  appellees,  Alexander  Haskins  and 
others. 

Seevers,  J.  The  general  rule  is  that  an  insane  person  is  not  bound  by 
contracts,  (Van  Patton  v.  Beats,  46  Iowa,  62,)  and  it  has  been  held  that  it 
is  immaterial  whether  the  defendant  had  knowledge  of  such  insanity  when 
the  contract  was  entered  into.  Seaver  v.  Phelps,  11  Pick.  304.  While  the 
foregoing  may  be  regarded  as  the  general  rule  where  an  application  is  made 
to  set  aside  the  contract  by  some  one  acting  for  the  insane  person,  there  are 
exceptions  thereto  when  the  contract  has  been  executed;  and  in  this  state  the 
rule  is  that  an  insane  person  is  bound  by  such  contract  "where  it  is  made  in 
the  ordinary  course  of  business,  is  fair  and  reasonable,  and  the  mental  condi- 
tion was  not  known  to  the  other  party,  and  the  parties  cannot  be  put  in  statu 
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quo.'*  Behrena  v.  McKenzie,  28  Iowa,  333 ;  Ashcraft  v.  De  Armond,  44  Iowa, 
234;  Abbott  v.  Creah  56  Iowa.  176;  S.  C.  9  N.  W.  Rep.  115. 

We  have  carefully  examined  the  evidence,  and  unite  in  the  conclusion  that 
the  plaintiff  was  insane  at  the  time  the  contract  and  conveyance  in  question 
was  made.  But  counsel  for  the  appellees  insist  that  the  conveyance  cannot 
be  set  aside  because  it  was  made  in  the  usual  course  of  business,  and  is  in  all 
respects  fair  and  reasonable,  and  therefore  the  case  is  brought  within  the  rule 
established  in  the  foregoing  cases.  From  a  careful  consideration  of  the  evi- 
dence, we  reach  the  conclusion  that  in  this  counsel  are  mistaken.  It  is 
averred  in  the  petition  that  the  defendants  had  knowledge  of  the  mental  con- 
dition of  the  plaintiff  at  the  time  the  contract  and  conveyance  were  made, 
and  we  are  satisfied  that  this  has  been  established  by  the  evidence.  We  deem 
it  unnecessary,  and  such  is  notour  custom,  to  set  out  the  evidence  and  state 
our  reasons  at  length. 

There  is  therefore  a  material  distinction  between  the  cases  above  cited  and 
this.  Our  attention  has  not  been  called  to  any  case  which  holds  that  a  con- 
tract made  with  an  insane  person,  with  knowledge  of  the  insanity,  has  been 
sustained,  and  we  think  none  such  can  be  found.  Besides  tliis,  we  are  not 
satisfied  that  the  contract  and  conveyance  in  question  is  fair  and  reasonable. 
The  evidence  shows  that  the  land  was  worth,  at  the  time  the  conveyance  was 
made,  from  $600  to  $800.  We  will  assume  that  it  was  worth  at  least  S600. 
The  defendant  paid  the  plaintiff  possibly  $95,  and  there  is  evidence  tending 
to  show  that  the  defendant  claimed  the  plaintiff  was  indebted  to  him  on  an 
account,  including  the  $95  above  stated,  in  the  amount  of  about  8200,  but 
the  correctness  of  this  account  has  not  been  established.  It  therefore  must 
be  disregarded.  There  was  a  mortgage  on  the  land  executed  by  the  plaintiff 
for  $300,  and  it  will  be  conceded  that,  as  between  these  parties,  the  de- 
fendant agreed  t^pay  it,  but  the  plaintiff  was  not  released  from  personal  lis^ 
bility  thereon.  There  is  no  evidence  tending  to  show  that  this  mortgage  has 
been  paid.  If  it  be  conceded  that  the  indebtedness  due  by  the  plaintiff  to  the 
defendant  was  regarded  as  satisfied  by  the  conveyance,  and  that  its  correct- 
ness has  been  established  by  the  evidence,  it  only  amounts  to  S214.90,  or 
about  one-third  of  the  value  of  the  real  estate.  The  defendants  have  had  pos- 
session of  the  land,  and  have  received  the  rents  and  profits  thereof,  for  four 
years;  and  the  evidence  shows  that  the  rental  value  thereof  has  been  at  least 
$60  per  year,  or  say  $250  for  the  whole  period.  It  therefore  clearly  appears 
that  the  defendants  have  received,  in  rents  and  profits,  more  than  they  paid 
the  plaintiff  for  the  lands.  We  are  of  opinion  that  the  court  erred  in  refusing 
to  set  aside  the  conveyance,  and  there  will  be  a  decree  entered  in  this  court, 
if  counsel  so  desire.    Reversed. 


State  v.  Sterrett. 

Filed  December  17,  1885. 

.  Homicide — Manslaughter — Disposition  op  Defendant — Ho^  Proved. 

In  a  prosecution  for  manslaughter  the  fact  that  the  defendant  was  of  a  peaoefal 
disposition  may  be  proved  by  the  testimony  of  witnesses  who  knew  him,  and  not 
merely  by  his  reputation  in  the  community. 
,  Same — Self-Defbnsb. 

The  killing  of  an  assailant  is  not  excusable  unless  the  dangers  of  the  situation, 
as  they  appeared  to  the  defendant,  would  have  justified  &  reasonable  belief  tliat 
there  existed  actual  necestsity  for  it.  ' 
.  Evidence— Privileged  Communication— Evidence  of  Third  Party  as  to  Com- 
munication to  Attorney. 

Where  a  client  makes  statements  to  his  counsel  in  the  presence  of  ft  third  party 
who  is  not  employed  in  the  business  of  the  counsel,  such  person  may  testify  as  to 
such  statements. 

Appeal  from  Louisa  district  court. 
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The  defendant  was  accused  of  murder  of  the  second  degree,  committed,  as 
charged  in  the  indictment,  in  the  killing  of  one  Wade  Campbell.  On  the  trial 
of  the  indictment  he  was  6onvicted  of  manslaughter,  and  sentenced  to  a  term 
of  imprisonment,  and  from  this  judgment  he  appeals. 

Newman  dk  Blake  and  Hall  &  Huston^  for  defendant,  Frank  Sterrett.  A. 
J,  Baker,  Mtj,  Gen,,  for  the  State. 

Reed,  J.  At  the  time  of  the  transaction  in  question,  the  defendant  was 
about  16;  and  the  deceased  about  18,  years  of  age.  They  were  pupils  in  the 
same  school,  and  sat  near  each  other  in  the  school-room.  On  the  day  of  the 
occurrence  the  defendant,  feeling  some  Inconvenience  from  the  heat  of  the 
fitove,  raised  a  window  near  which  he  and  the  deceased  were  sitting.  Deceased 
immediately  closed  the  window.  Defendant  raised  it  again,  and  placed  a 
book  under  it.  In  a  short  time  after  this  occurrence  the  school  was  dismissed 
for  a  recess.  Soon  after  defendant  passed  out  of  the  school-house  he  was  at- 
tacked by  the  deceased,  who  went  out  ahead  of  him  and  waited  for  him  near 
the  door.  Campbell  was  considerably  larger  than  the  accused,  and  handled 
liim  quite  roughly  in  the  struggle  in  which  they  engaged.  When  he  first  at- 
tacked him,  he  gave  him  a  jerk  which  whirled  him  around,  and  threw  him 
onto  his  hands  and  knees.  When  the  defendant  got  upon  his  feet,  Campbell 
Beized  him  again,  and  there  was  evidence  tending  to  show  that  he  caught  him 
by  the  throat,  and  was  choking  him.  During  the  struggle  defendant  drew 
a  pistol  from  his  pocket,  which  was  discharged  against  Campbell's  person. 
The  ball  entered  his  chest,  inflicting  a  wound  of  which  he  died  in  a  few  min- 
utes. Defendant  testified  that  he  had  no  intention  to  shoot  Campbell  when 
he  drew  the  pistol,  but  that  bis  purpose  in  drawing  it  was  to  intimidate  him, 
and  thereby  induce  him  to  desist  from  the  assault  upon  him,  and  that  he  did 
not  cock  the  weapon  or  intentionally  discharge  it.  There  was  other  evidence, 
however,  tending  to  prove  that  he  declared  during  the  struggle  that  he  would 
shoot  him  unless  he  desisted  from  the  attack  upon  him.  Also  that  he  after- 
wards stated  that  he  had  shot  him,  and  that  he  did  so  because  he  was  abusing 
him.  On  behalf  of  the  defendant  it  was  contended — Firsts  that  the  killing 
of  Campbell  was  by  misadventure;  and,  second,  that  if  the  act  which  oc- 
casioned his  death  was  Intentionally  committed  by  defendant,  it  was  done  in 
the  reasonable  and  lawful  defense  of  his  own  person  from  Injury  from  the 
assault  which  Campbell  was  committing  upon  him.  And  both  of  these  ques- 
tions were  submitted  to  the  jury. 

1.  On  the  trial,  defendant  produced  a  witness  by  whom  he  proposed  to  prove 
that  he  was  well  acquainted  with  defendant,  and  had  had  opportunity  of  ob- 
serving him  and  knowing  his  disposition,  and  that  he  was  of  a  quiet  and 
peaceable  disposition,  and  not  quarrelsome  or  addicted  to  strife.  But,  on  the 
objection  of  the  state,  this  evidence  was  excluded.  The  ground  of  the  ob- 
jection is  not  stated  in  the  abstract,  and  the  attorney  general  contends  that 
the  evidence  was  properly  excluded  on  the  ground  that  the  offer  was  to  prove 
the  personal  observation  and  knowledge  of  the  witness  as  to  the  trait  of  char- 
acter in  question,  and  not  the  general  reputation  of  the  defendant  in  that  re- 
spect in  the  community  in  which  he  lived.  His  position  is  that  it  is  the 
estimate  which  the  community  has  attached  to  him,  rather  than  his  real 
qualities  as  conceived  by  the  witness,  which  the  defendant  is  entitled  to  give 
in  evidence.  That  this  position  has  the  support  of  some  of  the  text-writers 
is  certainly  true,  and  adjudicated  cases  sustaining  it  are  not  wanting.  In  our 
opinion,  however,  there  exists  no  sound  reason  for  the  holding  that  the  proof 
should  be  confined  to  the  reputation  of  the  defendant  with  respect  to  the 
trait  of  character  in  question.  The  object  of  introducing  evidence  with  ref- 
erence to  the  character  of  the  accused  is  to  establish  a  fact  upon  which  a  pre- 
sumption of  his  innocence  may  be  based.  The  purpose  of  the  evidence  is  to 
Bhow  that  his  disposition  is  such  that  he  would  not  be  likely  to  commit  the 
crime  of  which  he  is  accused,  and  that  there  is  therefore  a  strong  presump- 
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tion  that  he  did  not  commit  it.  But  this  presumption  rests,  not  upon  the 
reputation,  that  he  possesses  certain  traits  of  character,  but  upon  the  fact 
that  he  possesses  them.  • 

The  question,  then,  is  whether  he  is  in  fact  of  a  certain  disposition,  and 
not  whettier  he  is  reputed  to  be  of  that  disposition.  Evidence  that  he  is  re- 
puted to  possess  certain  traits  of  character  may  be  competent  evidence  tend- 
ing to  prove  that  he  does  possess  them,  but  it  is  by  no  means  the  only  com- 
petent evidence  of  that  fact.  AVe  see  no  reason  why  any  witness  who  is^ 
shown  to  luive  had  opportunities  for  forming  a  just  estimate  of  his  character 
should  not  be  permitted  to  testify  with  reference  to  it.  This  view  is  sup- 
ported by  8tate  v.  Lee,  22  Minn.  407.  The  defendant  was  entitled  to  have 
the  fact  that  he  was  of  a  peaceful  disposition  (if  he  was  able  to  establish  it  > 
considered  by  the  jury  in  determining  each  of  the  questions  which  were  sub- 
mitted to  them. 

2.  The  court  instructed  the  jury,  in  effect,  that  the  killing  of  Campbell,  if 
it  was  willfully  committed,  was  not  justifiable  on  the  ground  of  self-defense, 
unless  the  circumstances  were  such  that  a  reasonable  person,  in  defendant's 
situation,  would  have  been  led  thereby  to  believe  that  he  was  about  to  suffer 
death  or  great  bodily  injury  at  the  hands  of  Campbell.  He  also  told  the  jury 
that,  in  determining  whether  the  defeudant  acted  in  reasonable  self-defense, 
they  ought  to  consider  the  relation,  age,  size,  strength,  and  condition  of  the 
parties,  the  character  of  the  assault  by  Campbell,  and  all  the  circumstances 
of  the  transaction  as  shown  by  the  evidence.  Counsel  for  the  defendant  con- 
tended that  the  dangei*s  of  the  situation  ought  to  be  judged  from  the  circum- 
stances as  they  actually  appeared  to  the  defendant,  and  that  his  youth,  and 
the  immaturity  of  his  judgment,  should  be  considered  in  determining  whether 
he  acted  with  reasonable  prudence  in  killing  his  assailant ;  and  if  the  circum- 
stances were  such  as  would  have  led  a  reasonably  prudent  person  of  his  age. 
condition  of  health,  and  temperament  to  believe  that  the  necessity  existed  for 
killing  the  assailant  as  the  only  means  of  preserving  his  own  life,  or  of  pro- 
tecting his  person  from  great  injury,  the  killing  was  justifiable  even  though 
a  person  of  more  mature  judgment  might  not  have  been  led  to  that  belief  by 
the  circumstances;  and  they  presented  to  the  court  a  number  of  instructions 
expressing  those  views,  and  asked  that  they  be  given  to  the  jury,  but  the  court 
declined  to  give  them.  If  the  doctrine  contended  for  by  counsel  should  pre- 
vail, it  would  result  that  every  case  of  homicide  in  which  the  question  of  self- 
defense  should  arise,  would  involve  an  inquiry  as  to  the  mental  pecnliaiities 
of  the  accused;  and  the  question  as  to  the  justifiableness  of  the  killing  would 
be  determined  with  reference  to  his  ability  to  form  a  correct  judgment  from 
the  circumstances  as  to  the  dangers  of  the  situation,  rather  than  with  refer- 
ence to  any  rule  that  could  be  applicable  to  other  cases  that  might  arise.  It 
could  seldom  happen,  we  apprehend,  that  two  persons  would  be  impressed  in 
precisely  the  same  way  by  the  same  combination  of  circumstances.  A  timid 
man  might  regard  himself  as  placed  in  a  position  of  great  peril  by  a  set  of 
circumstances  which  one  of  more  courage  would  not  look  upon  as  creating 
any  danger  at  all;  and,  under  the  doctrine  contended  for,  the  one  would  be 
held  excusable  if  he  took  the  life  of  an  assailant,  while  the  other  would  be 
held  criminally  responsible  for  doing  the  same  act  under  precisely  the  same 
circumstances.  We  cannot  think  that  a  doctrine  which  would  lead  to  such 
results  should  be  held  to  constitute  any  part  of  a  system  of  laws  which,  like 
our  system,  is  designed  to  have  uniformity  of  operation. 

The  district  court,  we  think,  laid  down  the  true  rule  on  the  subject.  The 
dangers  of  the  situation  must  be  judged  from  the  facts  as  they  appeared  to 
the  defendant;  but  the  killing  is  not  excusable  unless  the  facts  as  they  thus 
appeared  would  have  justified  a  reasonable  belief  that  there  existed  an  actual 
necessity  for  it.  The  defendant  is  entitled  to  the  benefit  of  every  fact  which 
was  apparent  or  known  to  him  at  the  time,  and  which  would  give  him  any 
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indication  of  the  extent  of  the  danger.  But  he  cannot  claim  immunity  for 
the  killing  if  he  acted  on  an  unreasonable  conclusion  as  to  the  extent  of  the 
danger.  The  question  is  not  what  conclusion  he  in  fact  did  draw  from  the 
circumstances,  but  what  inference  ought  in  reason  to  have  been  drawn  from 
them. 

3.  A  witness  called  by  the  state  was  permitted,  against  defendant's  objec- 
tion, to  testify  to  a  statement  made  by  defendant  to  his  counsel  concern- 
ing the  transaction.  The  witness  was  in  no  way  connected  with  the  counsel, 
but  claims  to  have  been  in  hearing  of  the  parties  when  the  statement  was 
made.  The  counsel  could  not  have  been  required  to  testify  to  the  statement,' 
(Code,  §  3643;  1  Greenl.  Ev.  §  237,)  and,  under  the  same  rule,  the  clerk  of 
an  attorney  is  not  compellable  to  disclose  facts  coming  to  his  knowledge  in 
the  course  of  bis  employment.  Id.  §  238.  But  the  rule  goes  no  farther  than 
this.  If  the  client  chooses  to  make  his  statement  in  the  presence  of  other 
persons  than  his  attorney  and  those  employed  in  the  business  of  the  attorney^ 
such  persons  are  not  forbidden  to  disclose  it.  Jackson  v.  French,  3  Wend^ 
339;  Hatton  v.  Robinson,  14  Pick.  416. 

For  the  error  in  excluding  the  evidence  with  reference  to  defendant's  char- 
acter, the  judgment  will  be  reversed. 


Bently  tJ.  ToRBERT,  Guardian. 

Filed  December  18,  1885. 

Inbanb  PBBSoirs — ^AcTioK  Against  Guardian  fob  Boabd  of  Wabd  bbfobb  AppomT- 

MBNT. 

/  A  "petition  for  allowance  of  claim  "  was  filed  against  "  T.,  aa  guardiaii  of  S,"  on 
an  account  for  board  of  8.  before  the  appointment  of  a  guardian.  S.  had  become 
insane,  and  T.  was  appointed  her  guardian  and  directed  to  defend  the  suit.  Be- 
fore his  appointment  T.  demurred  to  the  petition  (1)  because  it  stated  no  contract 
of  guardian  or  other  cause  of  action  against  him  ;  (2)  because  a  guardian  cannot  be 
sued  on  a  contract  of  a  ward ;  and  (3)  because  the  claim  has  not  been  established 
against  the  ward,  and  could  not  be  established  in  this  proceeding  against  the  guard- 
•        ian.    Hdd^  that  the  demurrer  should  have  been  sustained,  y 

Appeal  from  Dubuque  circuit  court. 

This  is  an  appeal  from  an  order  of  the  court  overruling  a  demurrer  to  the 
petition,  and  from  a  judgment  afterwards  rendered  against  the  defendant. 
The  facts  appear  in  the  opinion. 

/.  H,  Shields  and  Henderson,  Hurd  cfe  Daniels,  for  appellant,  George  L^ 
Torbert,  Guardian.    T.  8.  Wilson  and  /.  G.  Brown,  for  appellee,  C.  C.  Bently. 

RoTHRocK,  J.  'The  original  notice  in  the  case  was  addressed  to  George  L. 
Torbert,  guardian  of  Sarah  D.  Seymour,  and  Sarah  D.  Seymour,  and  it  ad- 
vised them  that  on  a  day  named  a  petition  would  be  on  file  claiming  judgment 
against  them  on  an  account.  When  the  petition  was  filed,  its  caption  was  a& 
follows: 

** PETITION  FOR  ALLOWANCE  OF  CLAIM.** 

"C  C  Bently  vs.  George  L,  Torbert,  Guardian  of  Sarah  Z).  Seymour.** 

The  body  of  the  petition  charged  that  Sarah  D.  Seymour  became  and  was 
indebted  to  the  plaintiff  in  the  years  1879  and  1880  on  an  account.  The 
prayer  was  that  said  claim  be  allowed,  *'and  that  said  account,  which  is 
hereto  attached,  be  ordered  by  this  court  to  pay  the  same  according  to  law.** 
George  L.  Torbert,  guardian,  demurred  to  the  petition  on  the  following 
grounds:  "(1)  No  contract  of  guardian  or  other  wmse  of  action  against  him 
is  stated.  (2)  Guardian  ciinnot  be  sued  on  contract  of  ward.  (3)  The  claim 
has  not  been  established  against  the  ward,  and  cannot  be  so  established  in 
this  proceeding  against  the  guardian."  The  demurrer  was  overruled,  and 
"George  L.  Torbert,  the  regular  guardian,  was  appointed  and  directed  to  de 
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fend  for  his  said  ward,  Sarah,  in  claim  of  C.  C.  Bently."  Thereupon  the  fol- 
lowing answer  was  Gled:  "Defendant  Sfirah  D.  Seymour,  by  G.  L.  Torhert, 
her  guardian  heretofore  appointed  to  defend  her,  for  answer  to  the  petition 
herein  denies  all  the  material  allegations  thereof  prejudicial  to  such  defendant 
8arah  D.  Seymour."  On  tlie  same  day  the  cause  came  up  for  hearing,  and 
Torbert  elected  to  stand  on  his  demurrer,  and  judgment  was  rendered  against 
him  for  the  amount  of  tlie  claim.  On  the  twenty-seventh  day  of  May,  1884, 
the  cause  was  dismissed  without  prejudice  as  to  Sarah  D.  Seymour.  The  ac- 
<;ount  attached  to  the  petition  consisted  principally  of  charges  against  Sarah 
D.  Seymour  for  boarding  her  in  the  year  1879.  It  is  not  claimed  that  any 
part  of  the  account  accrued  while  Torbert  was  guardian  for  her.  The  plead- 
ings are  silent  as  to  the  reason  why  a  guardian  was  appointed.  In  the  argu- 
ments it  appears  that  she  was  adjudged  Insane;  but  it  is  claimed  this  account 
accrued  before  the  guardian  was  appointed. 

There  must  be  some  form  to  legal  proceedings.  The  petition  must  have 
been  prepared  after  the  form  for  proving  up  claims  against  the  estate  of  de- 
ceased persons.  It  does  not  really  claim  a  judgment  against  any  one.  But 
that  a  judgment  against  Torbert  was  contemplated  is  plain  from  the  fact  that 
-a  judgment  was  rendered  against  him.  The  proceeding  should  be  against  the 
wiurd,  and  whether  it  was  error  to  sustain  the  demurrer  or  not,  when  the  an- 
:swer  was  filed,  it  was  a  complete  answer  to  the  whole  claim.  It  was  filed  in 
behalf  of  Sarah  D.  Seymour  by  G.  L.  Torbert,  her  guardian.  After  the  filing 
of  this  answer,  which  put  the  parties  before  the  court  in  their  proper  rela- 
tion, it  was  error  to  enter  up  judgment  against  Torbert  either  individually  or 
as  guardian.    Reversed.y 

Gushing  «.  Edwards  and  another. 
Filed  December  19,  1885. 

1.  Vendor  and  Vendee — ^Judgmeni^— Grantees  of  Dependants. 

Wliere  the  grantors  of  a  conveyaince  of  ])roperty  were  made  defendants  to  an  ac- 
tion involving  the  title  tiiereto,  their  grantees  will  be  bound  by  the  adjudication. 

2.  Same — Notice  of  Judgment — Constructive  Notice  or  Sheriff's  Deed. 

A  party  who  had  constructive  notice  of  asherifTs  deed  of  property,  which  was 
afterwards  conveyed  to  him,  cannot  defeat  the  title  of  the  party  under  the  sherifTs 
deed  on  the  ground  that  he  had  no  notice  of  the  judgment  on  which  the  property 
was  sold. 

3.  Samk — Judgment  not  Properly  Indexed. 

That  a  judgment  was  not  properly  indexed  will  not  aid  a  party  who  had  actual 
notice  of  such  judgment. 

Appeal  from  Buchanan  district  court. 

Action  in  chancery  to  quiet  the  title  to  certain  real  estate,  and  for  an 
accounting  for  rents.  There  was  a  decree  granting  the  relief  prayed  for  by 
plaintiff.     Defendants  appeal. 

Woodward  &  Cook,  for  appellants,  Thomas  Edwards  and  another.  Bronson 
&  he  Roy  and  C,  E.  Ransier,  for  appellee,  Ellen  Gushing. 

Bec^k,  C.  J.  1.  Plantiff's  title  rests  upon  a  sheriff's  sale  and  deed,  under 
a  judgment  in  her  favor,  rendered  in  an  action  against  certain  keepers  of  a 
saloon  for  sales  of  intoxicating  liquors  to  her  husband,  causing  his  intoxica- 
tion, which  resulted  in  his  death.  Other  persons  were  made  defendants  to 
that  action;  plaintiff  charging  that  they  owned  or  had  some  interest  in  the 
building  and  lands  occupied  for  the  saloon.  It  was  found  by  the  jury  spe- 
cially that  one  Buehler  was  the  owner  of  the  property  involved  in  this  suit, 
and  the  court  so  adjudged,  and  made  the  judgment  a  lien  thereon.  The 
property  was  sold  to  plaintiff  on  an  execution  issued  upon  the  judgment,  and 
-a  sheriff's  deed  executed  to  her.  The  defendants  claim  title  to  the  property 
under  a  deed  executed  by  one  Penser  after  the  judgment  in  favor  of  plain- 


Digitized  by 


Google 


Iowa.]  GUSHING   V.  EDWARDS,  941 

tiff  was  rendered.  Penser's  title  to  one  part  of  the  property  was  based  upoa 
a  deed  executed  by  the  widow  and  devisee  of  one  Leytse  after  the  rendition 
of  plaintiff  s  judgment.  His  title  to  the  other  part  was  acquired  through  a 
sheriff's  sale  and  deed  under  a  judgment  against  Sch warts  and  wife.  They 
and  Leytse  were  defendants  in  the  action  wherein  the  judgment  was  ren- 
dered and  declared  to  be  a  lien  upon  the  property.  Penser  conveyed  the 
property  to  defendant  A.  T.  McDonald,  who  conveyed  it  to  J.  F.  McDonald. 
The  three  conveyances  last  referred  to  were  made  after  plaintiff  recovered 
her  judgment  and  before  the  sheriff^s  deed  to  her  was  executed.  J.  P. 
McDonald  conveyed  the  lands  to  defendant  A.  T.  McDonald  and  Thos.  Ed- 
wards after  the  sheriff's  sale  and  deed  to  plaintiff.  The  title  of  the  property 
is  shown  by  the  abstract  before  us  to  be  in  plaintiff  unless  defendants'  title 
be  superior  to  it. 

2.  The  grantors  under  whom  defendants  claim  title  were  defendants  in 
the  original  action,  and  they  and  their  grantees  are  bound  by  the  adjudica- 
tion therein  that  the  property  was  owned  by  Buehler.  All  the  parties  to  that 
action  and  their  privies  are  estopped  by  that  adjudication.  So  far  as  any 
questions  arise  involving  the  title  and  ownership  of  the  property,  this  vi«w 
ends  the  case,  and  the  questions  need  not  be  considered. 

3.  Counsel  for  defendant  maintain  that,  as  the  judgment  upon  which  the 
property  was  sold  was  not  properly  indexed,  defendants  are  not  chargeable 
with  constructive  notice  of  it.  But  it  clearly  appears  that  defendant  A.  T. 
McDonidd  had  actual  notice  thereof  before  the  conveyance  to  him  by  Penser. 
The  property  was  conveyed  to  Edwards  after  the  sheriff's  deed  to  plaintiff 
was  executed  and  recorded.  He  is  charged  with  constructive  notice  of  the 
deed.  The  judgment  and  lien  having  culminated  into  title  under  the  sheriff's 
deed,  Edwards  cannot  defeat  that  title  on  the  ground  that  he  had  not  notico 
of  the  judgment.  He  had  constructive  notice  of  the  sheriff's  deed,  and,  a» 
that  was  bsised  upon  the  judgment,  he  is  chargeable  with  notice  thereof  through 
the  deed,  if  it  be  necessary  to  show  that  he  should  have  notice.  In  this  view 
of  the  case  it  becomes  unnecessary  to  inquire  whether  the  judgment  was  cor- 
rectly noted  in  the  index  required  to  be  kept  by  the  statute. 

These  conclusions  as  to  the  facts  and  the  law  of  the  case  render  it  unneces- 
sary to  notice  all  the  questions  discussed  by  the  defendants'  counsel.  In 
our  opinion  the  judgment  of  the  district  court  ought  to  be  affirmed. 
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BUPREME  COURT  OF  MINNEBOTA. 


Fargusson  v.  WmsLow. 

Filed  December  19, 1885. 

1.  Lien— Dbtainiho  Personal  Pbopsbtt  undsb  Claim  ov. 

One  having  possession  of  personal  property  of  another  has  no  right  to  detain  the 
same  upon  claim  of  a  lien  tnereon,  although  asserted  in  good  faith,  if  in  fact  there 
exists  no  right  of  lien. 

2.  Payment  to  Obtain  Pbopbbty  Held  undeb  Claim  fob  Demubbage. 

Where  one,  in  order  to  recover  possession  of  bis  personal  property  from  another, 
who  unjustly  detains  it,  is  compelled  to  pay  money  demanded  as  a  condition  of  de- 
livery, such  payment,  made  under  protest,  is  not  voluntary,  and  may  be  recovered 
back ;  at  least  when  the  detention  would  subject  the  owner  to  hardship  or  serions 
inconvenience.  Rule  applied  in  case  of  a  cargo  of  a  vessel  detained  upon  an  un- 
founded claim  for  demurrage. 

3.  Same— Action  to  Reooveb  Money  Paid— Evtoencb. 

In  an  action  to  recover  mone^  so  paid,  evidence  is  admissible  of  &ct8  which 
made  it  necessary  that  the  plaintiff  should  speedily  recover  possession  of  the  prop- 
erty. 

Appeal  from  an  order  of  the  district  court,  St.  Louis  county,  denying  mo- 
tion for  new  trial. 

White  iSk  Reynolds^  for  respondent,  Owen  Fargusson.  Ensign  dk  Cash,  for 
appellant,  R.  K.  Winslow. 

Dickinson,  J.  The  plaintiff  chartered  the  steam-barge  Egyptian,  owned  by 
the  defendant,  to  transport  a  cargo  of  wheat  from  Duluth  to  Buffalo.  There 
was  no  special  agreement  as  to  the  time  of  delivering  or  receiving  the  cargo. 
The  plaintiff  was  advised,  on  the  twenty-ninth  of  Sejptember,  that  the  vessel 
was  ready  to  take  in  cargo,  but,  by  reason,  as  the  jury  has  determined,  of 
other  vessels  then  waiting  at  the  elevators  to  be  loaded,  she  did  not  receive 
her  cargo  until  the  vessels  so  preceding  her  had  been  loaded,  which  was  not 
until  the  fifth  of  October.  The  plaintiff  had  grain  in  the  elevators  for  delivery, 
and  ordered  it  to  be  delivered.  He  had  not,  however,  any  control  over  the 
management  of  the  elevators.  This  action  relates  to  a  claim  of  the  defendant 
for  demurrage  on  account  of  such  detention.  After  the  vessel  arrived  at 
Buffalo  the  cargo,  consisting  of  more  than  50,000  bushels  of  wheat,  was  de- 
tained, and  a  delivery  refused  until  the  plaintiff  should  pay  a  claimed  demur- 
rage of  $200.  To  release  the  grain  from  such  detention  the  plaintiff  paid 
that  sum  under  protest,  and  now  prosecutes  this  action  to  recover  back  the 
money  so  paid. 

It  is  not  claimed  here  that  the  defendant  was  in  fact  entitled  to  the  demur- 
rage; and  upon  the  exceptions  taken  to  the  charge  of  the  court  as  given,  and 
to  the  refusals  to  charge  as  requested,  only  the  following  questions  are  pre- 
sented for  decision:  (1)  Did  the  claim  for  demuiTage,  to  which  the  claimant 
was  not  in  fact  entitled,  although  asserted  in  good  faith,  constitute  a  lien 
upon  the  cargo,  and  give  a  legal  right  to  detain  the  same,  until  such  claim 
should  be  adjusted  or  determined?  (2)  Is  the  payment  of  such  claim,  under 
protest,  with  knowledge  of  all  the  facts,  and  for  the  purpose  of  releasing  the 
cargo  from  such  detention,  to  be  deemed  a  merely  voluntary  payment,  or  as 
one  made  under  such  circumstances  of  compulsion  or  duress  that  it  may  be 
recovered  back?  (3)  Was  the  court  justified  in  taking  from  the  jury  the 
question  as  to  whether  the  payment  in  question  was  made  under  duress,  or 
was  voluntary? 

1.  The  first  of  these  questions  we  answer  in  the  negative.  The  law  gives 
the  lien  as  a  security  only  where  there  is  a  legal  right  which  may  be  enforced. 
If  there  is  no  such  right,  the  lien,  which  is  only  an  incident,  cannot  exist 
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The  existence  of  a  lien  depends  upon  the  fact  that  the  defendant  was  enti- 
tled to  demiiiTage,  and  not  upon  what  he  may  have  supposed  to  be  his  Tight. 

2.  When  one,  in  order  to  recover  possession  of  his  personal  property  from 
another,  who  unjustly  detains  it,  is  compelled  to  pay  money  which  is  demanded 
as  a  condition  of  deliver^',  such  payment,  when  made  under  protest,  is  deemed 
to  have  been  made  compulsorily  or  under  duress,  and  may  be  recovered  back; 
at  least  when  such  detention  is  attended  with  circumstances  of  hardship  or  of 
serious  Inconvenience  to  the  owner.  Shaw  v.  Woodcock,  7  Barn.  &  C.  73; 
J^arker  v.  Bristol  &  E,  Ry,  Co.,  7  Eng.  Law  &>  Eq.  628;  Elliott  v.  Swart- 
^oiit,  10  Pet.  137;  Cobh  v.  Charter,  32  Conn.  358;  Chase  v.  Dwinal,  7  Greenl. 
134;  Chamberlain  v.  Reed,  13  Me.  357;  Schley  v.  Mumford,  60  K.  Y.  498; 
Jiriggs  v.  Boyd,  56  N.  Y.  289;  Beckwith  v.  Frisbie,  32  Vt.  559;  Lafayette  <& 
I.  R.  Co,  V.  Pattison,  41  Ind.  312;  Hackley  v.  Headley,  45  Mich.  569;  S.  C. 
8  N.  W.  Rep.  511.  The  detention  of  this  cargo  of  grain,  amounting  to  over 
50,000  busliels,  upon  the  unauthorized  claim  for  demurrage,  constituted  such 
duress  of  property  that  the  payment  of  the  demand  must  be  deemed  to  have 
been  made  under  moral  compulsion,  and  not  voluntarily,  and  the  plaintiff  was 
entitled  to  recover.  The  amount  and  the  presumable  value  of  the  property, 
as  compared  with  the  sum  demanded,  and  the  fact  shown  that  the  wheat  had 
been  sold  or  contracted  for  delivery  beyond  Buffalo,  are  enough  to  lead  to  the 
above  conclusion. 

3.  There  was  no  real  conflict  in  the  evidence  concerning  the  facts  affecting 
the  question  as  to  whether  the  payment  was  made  under  duress  of  property, 
or  voluntarily;  nor  were  the  facte  such  as  to  warrant  any  other  conclusion 
than  that  which  was  involved  in  the  charge  to  the  jury,  and  which  we  have 
already  referred  to.  The  court  did  not  err  in  taking  tills  question  from  the 
jury. 

4.  The  only  remaining  point  relates  to  the  admissibility  of  evidence  on  the 
part  of  the  plaintiff,  showing  that  the  cargo  had  been  contracted  or  sold  "to 
go  beyond  Buffalo."  This  was  admissible  for  the  purpose  of  showing  the 
importance  to  the  plaintiff  that  he  suffer  no  delay  in  securing  the  possession 
of  the  grain.  Whjft  showed  a  necessity  for  possession  on  his  part  went  to 
show  his  payment  to  be  not  voluntary,  but  compulsory.  The  order  refusing 
a  new  trial  is  affirmed. 


Ganseb  c.  Fireman's  Fund  Ins.  Co. 

Filed  December  19,  18^5. 

1.  FiBE  Insurance— Recovery  op  Loss  from  Company  not  Complying  with  State 

Law. 

a  recovery  may  be  had  against  an  insurance  company  for  a  loss  insured  against, 
although  the  defendant  had  not  complied  with  the  statutory  requirements  so  as  to 
be  authorized  to  engage  in  business  in  this  state. 

2.  Same— Pleading  Parol  Contract. 

In  an  action  upon  a  parol  contract  of  insurance,  it  is  not  necessary  that  the  com- 
plaint set  forth  the  terms  of  a  policy  issued  after  the  loss  had  occurred. 

3.  Action — Kight  of  Arises,  when. 

When  a  contract  obligation  to  pay.  a  stated  sum  of  money  becomes  complete,  a 
right  of  action  to  recover  it  arises  at  once,  in  the  absence  of  any  agreement  making 
a  previous  demand  necessary. 

Appeal  from  an  order  of  the  district  court,  Steele  county,  overruling  de- 
fendant's demurrer. 

A,  C.  Hickman,  for  respondent,  Peter  Ganser.  Berry  cfe  Morey,  for  appel- 
lant, Fireman's  Fund  Ins.  Co. 

Dickinson,  J.  The  points  presented  by  the  defendant  in  support  of  its 
demurrer  to  the  complaint  are — First,  that  it  is  not  alleged  that  the  defend- 
ant, a  foreign  corporation,  has  complied  with  the  requirements  of  our  statute 
80  that  it  is  authorized  to  do  business  in  this  state;  second,  that  neither  the 
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tenijs  nor  tlie  substince  of  the  policy  of  insurance  are  stated  in  the  complaint; 
and,  third,  that  it  does  not  appear  that  the  money  sought  to  be  recovered  is- 
due  or  IiJis  been  demanded. 

1.  Tlie  del'endant  was  not  authorized  to  engage  in  the  business  of  insurance 
in  this  stale  without  having  first  complied  with  the  statutory  requirements; 
but  tlie  right  of  the  plaintiff  to  recover  does  not  depend  upon  the  fact  of  the 
defendant  having  dune  so,  and  the  complaint  is  not  defective  because  it  does- 
not  aver  tlie  fact.  Even  if  the  defendant  bad  not  thus  become  authorized  to- 
make  the  contract  of  insurance  upon  which  a  recovery  is  sought,  it  could  not 
set  up  its  own  default  of  duty  to  defeat  an  action  by  one  who  had  innocently 
contracted  with  it.  Suxin  v.  Wati^town  F.  Ins,  Co.,  96  Pa.  St.  37;  Glay 
F.  c5  if.  //w.  Co.  V.  Huron  Salt,  etc,,  Co,,  31  Mich.  346;  Qermania  Ins,  Co, 
V.  Curran,  8  Kan.  9,  IG. 

2.  The  complaint  sets  forth  a  parol  contract  of  insurance  by  the  defendants 
upon  certain  described  property  of  the  plaintiff,  against  loss  by  fire,  for  the 
period  of  one  year  from  the  time  of  making  such  contract,  in  consideration  of 
$50  promised  by  plaintiff  to  be  paid  on  demand.  It  alleges  the  subsequent 
executing  and  delivery  of  a  policy  of  insurance,  according  to  the  terms  of  the 
prior  agreement,  but  that  before  the  policy  was  delivered  to  the  plaintiff  the 
property  was  destroyed  by  fire.  The  action  is  upon  the  parol  contract.  The 
making  of  such  a  contract,  and  the  occurrence  of  the  loss  insured  against,  are 
alleged.  It  was  not  necessary  to  set  forth  the  terms  of  the  policy,  which,  since 
it  was  not  delivered  until  after  the  loss  had  occurred,  was  not  the  contract  ot 
insurance,  so  far  as  can  be  inferred  from  the  facts  stated,  although  it  mi^ht 
be  evidence  of  the  contract.  Salisbury  v.  Hekla  Fire  Ins,  Co,,  32  Minn.  458 ;. 
S.  C.  21  N.  W.  liep.  552. 

3.  It  is  averred  that  the  plaintiff  gave  notice  to  the  defendant  of  the  loss, 
and  made  proof  of  the  same,  as  required  by  the  terms  of  the  agreement,  prior 
to  the  seventeenth  day  of  September,  1884.  This  action  was  not  commenced 
until  January  following.  It  does  not  appear,  and  it  is  not  to  be  presumed^ 
that  the  defendant  stipulated  for  any  allowance  of  time,  after  the  loss  should 
occur,  in  which  to  make  payment;  nor  that  payment  should  not  be  re- 
quired until  demand  should  be  made.  When  a  contract  obligation  to  pay  a 
stated  sum  of  money  becomes  complete,  a  right  of  action  to  recover  it  arises, 
at  once,  in  the  absence  of  any  agreement  making  a  previous  demand  neces- 
sary. Leak,  Cont.  642;  Locklin  v.  Moore,  67  N.  Y.  360;  Watson  \,  Walker, 
23  N.  H.  471.  It  does  not,  therefore,  appear  from  the  complaint  that  the  ac- 
tion was  prematurely  commenced.  The  order  overruling  the  demurrer  to  the 
complaint  is  affirmed. 


Bhd  ov  Volumb  26. 
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Statute  of  Limitations.    868. 

Assessment. 

Essential  to  taxation.    125. 

Assignment  for  Benefit  of  Cbbditobb. 
Attorney's  fees.    668. 
Exempt  property.    666. 
Francf.    664. 
Preferences.    652. 
Reservations  and  conditions.    665. 
When  fraudulent.    668. 

Attorney  and  Counsel. 
Libel  and  slander.    16. 

Attorney's  Fees. 

Assignments  for  benefit  of  creditors     668. 

Burden  of  Proof. 

Gift—Undue  influence.    287. 

Carriers. 

Ejectment  of  passenger.    851. 

Telegraph  company— Limiting  liability  by  contract.    790. 

Wrongful  ejectment  of  passenger.    705. 

Chattel  Mortgage. 
Description.    678. 

Contract. 

Telegraph  companies— Limiting  liability  by  contract.    7M. 

Criminal  Law. 

Seduction  under  promise  of  marriage.    644. 

I>ecedents'  Estates. 

Construction  of  statute  of  limitations.    858. 
Deed. 

Assessment  essential  to  Talidity  of  tax.    126^ 

Title  to  soil  under  navigable  rivers.    228. 

EquiTY. 

Statute  of  limitations.    862. 

EVIDENCB. 

Fraudulent  representations.    112. 

Gift— Undue  influence.    237. 

Libel  and  slander.    16. 

Negligence  in  railroad  fires.    68. 

Notice— Knowledge  of  agent— Liability  of  principal.    255. 

Parol  trusts  in  land.    600. 

Seduction  under  promise  of  marriage — Character  of  prosecutrix.    644. 

Exemption. 

Reservation  in  assignments  for  benefit  of  creditors.    666. 

Fire  Insurance. 

Non-occupancy.    789. 
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FrUBs. 

Railroad  fires— Liability.    63. 

Forfeitures. 

Fire  insurance — Non -occupancy.    789. 

Fraud  and  Fraudulent  (Donvbyancbs. 

Assignments  for  benefit  of  creditors.    663. 
Effect  of  statute  of  limitations.    853. 
Fraudulent  representations.    112. 
Gift— Undue  influence.    237. 
Parol  trusts  in  land.    599. 

Gift. 

Confidential  relations.    238. 
Mental  weakness  and  unsoundness  of  mind.    288. 
Presumptions  as  to  undue  influence.    237. 
Undue  influence.    237. 

Libel  and  Slander. 

Actionable  words.    16,  711. 
Privileged  communications.    17. 

Words  respecting  business  men,  professional  men,  newspapers,  public  oi&- 
cers,  etc.    16. 

Malice. 

Evidence  of,  in  libel  and  slander.    16. 

Mabthr  and  Servant. 

Defective  machinery.    706. 

Fellow-servants.    549. 

Promise  to  repair  machinery.    708. 

Railroad  companies— Liability  for  negligence.    708. 

Mercantile  Agencies. 
Libel  and  slander.    16. 

Municipal  Corporations. 

Taxes— Railroad  grants,  when  taxable.    867« 

Navigable  Rivers. 

Title  to  soil  under  navigable  rivers.    228. 

Negligence. 

Master  and  servant— Defective  machinery.    707. 
Master  and  servant — Fellow-servants.    649. 
Railroads— Fires.    68. 
Railroad  fires — ^Evidence  and  liability.    68» 

Non-Residbnt. 

Construction  of  statute  of  limitations.    857. 
Notice. 

Knowledge  of  agent — Liability  of  principal.    265 

Office  and  Officers. 
Libel  and  slander.    16. 

Partnership. 
•     Assignment  for  benefit  of  creditors.    662. 

Authority  of  partner  to  make  assignment.    663. 

Physicians. 

Libel  and  slander.    16. 

Pleading. 

Parol  trusts  in  land.    600. 

Statute  of  limitations.    861. 
Practice. 

Assessment  essential  to  validity  of  tax.    125. 

Statute  of  limitations.    861. 
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Principal  mcd  Agent. 

Notice — Knowledge  of  agent.    250. 

PRIVIIiEGBD  COMMITNICATIONB. 

Libel  and  slander.    17. 

Public  Lands. 

Railroad  grants,  when  taxable.    867. 

Railboad  Companies. 

Ejectment  of  passenger.    851. 

Fires — ^Negligence.    63. 

Land  grants,  when  taxable.    867. 

Negligence— Liability  to  employes.    708. 

Wrongful  ejectment  of  passengers.    706. 

Seduction. 

Under  promise  of  marrige— Character  of  the  female.    644 

Set-Off  and  Countbk-Claim. 
Statute  of  limitations.    862. 

State. 

Statute  of  limitations.    868. 

Statute  of  Limitations. 
Against  the  state.    868. 
Computation  of  time.    856. 
Construction.    864. 
Counter-claims.    862. 
In  equity.    862. 
Pleading  and  practice.    861. 
What  prevents  running.    857. 
When  statute  begins  to  run.    851. 

Taxes. 

Assessment  essential  to  validity  of  tax.    125. 
Railroad  land  grants,  when  taxable.    867. 
Statute  of  limitations.    855. 

Telegraph  Coicpanies. 

Limiting  liability  by  contract.    792. 

Time. 

Computation  under  statute  of  limitations.    856. 

Trusts. 

Fraud— Parol  trusts  in  land.    599. 

Gift—Undue  influence.    239. 

Parol  trusts  in  land.    598. 

Payment  of  purchase  money— Parol  trusts  in  land.    699 

Pleading-~Presumption — ^Parol  trusts  in  land.    600. 

Undue  Influence. 

Relating  to  gifts.    287. 

Vendor  and  Purchaser. 
Parol  trusts  in  land.    598. 
Title  to  soil  under  navigable  rivers.    328. 

War. 

Effect  on  statute  of  limitations.    860. 

Waters  and  Water-Courses. 

Title  to  soil  under  navigable  rivers.    228. 

Witness. 

Prosecutrix  in  seduction.    645. 
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ABATEMENT.    See  AonoN  ob  Suit,  2;  Nuibakcb;  Tleadtsg,  6;  BMSixna,  7. 

ABSCONDING  DEBTOR.    See  Attaghmeut,  7;  Bzaoumnr,  1,  %  8. 

ACCOMPLICE.    See  Cbookal  Law,  28. 

ACCOUNT. 

1.  BusDSK  OF  Pboof  TO  IiCFBACH.— Where  there  has  been  a  settlement  of  acconnts 
between  parties,  and  a  promissory  note  given  by  one  of  them  for  the  amount 
found  dne,  the  burden  of  proof  is  on  the  maker  of  the  note  to  show  that  the 
settlement  did  not  include  debts  owing  to  him  from  the  adyerse  party.  Ed- 
£rT.J^irfZ0r,(Neb.)864. 

d.  SBTTLBniTE^ Allowancb.— An  item  haying  been  included  in  a  settlement  be- 
tween the  parties  previously  had,  and,  upon  a  reference,  being  disallowed, 
will  not  be  allowed!.    McuanY.  Peter,  (Mich,)  619. 

See  EymsNGB,  6«  7. 
ACCUMULATIONS.    See  Teubtb,  5. 

ACTION  OR  SUIT. 

Gommencement 

1.  CoMiffBHOBHEHT  ov  AcnoN>-BLANK  NoTiCB.  —Putting  iuto  the  hands  of  a 

constable  a  notice  with  the  appearance  day  left  blank  is  not  an  **  original  no- 
tice" within  the  meaning  of  the  statute,  (section  2532,)  and  does  not  constitute  a 
commencement  of  an  action.    Phinney  y.  Dondhue,  (Iowa,)  126. 

Form, 

2.  Abatbmbnt  ov  Nuibakce  —  Ec^uity  Case.  —  An  action  to  abate  a  nuisance 

caused  by  obstructing  a  ditch,  m  which  damages  are  claimed,  and  an  injunc- 
tion to  prevent  permanent  and  irreparable  injury  is  prayed  for,  is  an  action 
in  equity,  and  not  an  action  at  law  to  be  tried  by  a  jury.    Fraedrieh  v.  FHette, 

Z.  Effbct  of  Verdict.— Where  such  an  action  has  been  erroneously  submitted 
to  a  jury  for  trial,  their  verdict  is  merely  advisory,  and  it  is  competent  for  the 
court  to  find  the  facts  against  the  findings  of  the  jury;  but  to  do  this  the 
court  must  have  all  the  evidence  before  it;  and  where  the  jury  viewed  the 
premises  before  rendering  their  verdict,  the  court  may  order  a  new  trial.    Id. 

4.  Waivbb  by  Gome  to  Trial.— Where  the  court  has  erroneously  held  that  a 

case  is  a  case  at  law,  and  submitted  it  to  trial  by  a  jury,  a  party  objecting 
waives  no  right  by  going  to  trial  before  the  jury.    Id. 
(Wis.)  28. 

5.  JoiBDEB  OF  Action  ok  Note,  and  Suit  to  Enforce  Mechanic's  Lien— New 

Parties. — A  petition  in  an  action  at  law  on  a  promissory  note  cannot  be 
amended  so  as  to  join  an  action  against  other  aefendants  to  enforce  a  me- 
chanic's lien,  and  it  is  not  error  for  the  court  to  refuse  to  entertain  the  action 
as  to  the  new  parties.    Sweetser  v.  Harwick,  (Iowa,)  744, 
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Venue. 

C  DiBCBBTion.— It  is  in  the  discretion  of  the  trial  jndge  to  grant  a  chang'e  of 
Tenne,  over  the  objection  thereto  that  the  convenience  of  witnesses  requires 
that  such  change  be  not  granted.    Kleiners  v.  Loeb,  (Wis.)  216. 

7.  Action  Comhenced  in  Wrong  County — Motion  for  Removal  to  Propkr 
County — Absolute  Right. — Where  plaintiff  has  failed  to  commence  his  ac- 
tion injthe  proper  county,  the  defendant  is  entitled,  as  of  absolute  right,  under 
the  statute,  (Rev.  St.  §  2624,)  to  have  it  changed  to  the  proper  county.  GottU- 
lard  V.  JohTisan,  24  Wis.  538,  overruled.    Id. 

f .  Change  op  Venue— DEFBcrrvB  Authentication  op  Affidavit. — ^Where  the 
venue  to  an  affidavit  is  laid  in  one  county,  and  the  acknowledgment  taken  bv 
a  notary  public  in  a  different  county,  it  will  be  presumed  that  the  acknowl- 
edgment was  taken  by  the  notary  in  his  own  county.  Ooodnow  v.  IMehfiMi, 
(Iowa,)  882;  Ooodrum  v.  Oakley,  (Iowa,)  912. 

9.  Seal  op  Foreign  Notary— Prbsuhftion. — ^Where  the  state  does  not  appear 

on  the  seal  affixed  to  an  affidavit,  the  acknowledgment  of  which  is  taken  by  a 
notary  public,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the  con- 
trary, tnat  there  was  introduced  in  the  lower  court  testimony  to  show  that 
the  name  of  the  state  was  not  required  in  the  state  where  such  notary  acted. 
Id.;  Id, 

10.  Change  of  Venue— Proobedino  to  Correct  Record  After  Verdict  ani> 
Appeal. — ^Where  a  case  has  been  tried  and  an  appeal  perfected,  a  proceedings 
in  the  trial  court  to  correct  the  record  of  the  court  in  certain  respects,  where- 
in it  was  alleged  to  have  been  falsified,  cannot  be  removed  to  another  court 
for  trial.    Maaan  v.  Chicago,  M.  db  Bt.  P.  Ry.  Co.,  (Iowa,)  144. 

11.  Passage  op  Law— Laws  Wis.  1888,  C!h.  814.— Chapter  814,  Laws  1888,  relating 
to  change  of  venue  in  civil  actions,  was  never  enacted  by  the  legislature,  but 
was  by  mistake  enrolled  as  passed  by  both  houses,  and  presented  to  and  ap- 
proved by  the  governor.    Meracle  v.  D(non,  (Wis.)  412. 

See  Assignment.  2;  Attachment;  Bail  and  Recognizance,  10, 11;  Banxruftct,  1; 
Claim  and  Delivery ^  Contract,  6,  7;  Corporations,  2,  JW>;  Costs,  1;  De- 
TiBB  and  Legacy;  Ejectment;  Eqxtitt;  Insurance;  Justigbs  of  the  Pbagb;^ 
Libbl  and  Slander;  Payment,  2,  8. 

ACT  OF  GOD.    See  Sale,  1. 

ADJOURNMENT.    See  Continuance  and  Adjoubnmeht. 

ADMIRALTY.    See  Ships  and  Shippinq. 

ADMISSIONS.'  See  Evidence. 

ADULTERY.    See  Husband  and  Wipe,  10, 11. 

JUnnDAYTT.    See  Action  or  Suit,  8;  Appeal,  6;  Attachment,  8,  8^  0;  Judg- 
ment, 10;  New  Trial,  2;  Pleading,  5, 18. 

ALIBI.    See  Criminal  Law,  18. 

ALIMONY.    See  Appeal,  2;  Dower,  8;  Husband  and  Wipe. 

ALTERATION  OP  INSTRUMENTS. 

1.  FoBGBRT. — ^The  alteration  of  a  promissory  note  by  erasing  the  dollar-mark,  and! 
inserting  in  lieu  thereof  the  figure  2,  so  that  the  amount  appeared  to  be  25.00, 
is  forgery.    StoUe  v.  Schwartz,  (Wis.)  417. 

S.  Material  Alteration  op  Contract— Record  on  Appeal.— Plaintiff  sued  on  a 
written  contract  for  the  sale  and  delivery  of  certain  maps  and  charts,  and  de- 
fendant in  his  answer  admitted  the  execution  of  the  contract,  but  denied  the 
delivery  of  the  goods,  and  alleged  that  the  contract  had  been  altered  since  its 
execution  and  delivery  in  a  material  respect.    On  the  trial  plaintiff  offered 


Digitized  by 


Google 


'  INDEX.  951 

the  contract  in  evidence,  and  it  was  received  over  objection  by  defendant. 
Seld,  that  the  admission  of  the  contract  was  not  ground  for  reversal,  in  the 
absence  of  the  contract  itself  from  the  record  on  appeal.  King  v.  Stewart, 
(Iowa,)  905. 

Sae  Animals,  2;  Foroeby. 

AlfENDHENT.   Bee  Appeal,  7, 10;  Attachment.  2;  Criminal  Law,  29;  Equitt, 

7;  Pleading,  16, 16. 

ANIMALS. 

1.  Insurance  on — Policy.— Defendant  insured  plaintiff  against  loss  or  damage 
by  fire  "on  his  horses  and  colts  while  in  barn,  and  by  lightning  only  while  in 
use,  or  running  in  pasture,  or  yard  on  his  farm,  in  the  town  of  Le  Sueur.  ** 
JBeld,  that  the  risk  against  lightning  while  the  horses  were  "in  use"  or  "run- 
ning in  pasture, "  was  not  limited  to  the  farm  occupied  by  plaintiff  at  the  date 
of  tne  issue  of  the  policy,  but  extended  to  any  place  in  the  town  of  Le  Suour. 
Baright  v.  Springfield  F,  dt  M.  Ins.  Co,,  (Minn.)  796. 

8.  Changing  Punctuation  in  Policy. — Upon  an  issue  made  by  defendant  that 
the  punctuation  of  the  policy  had  been  altered  after  its  issue  by  the  insertion 
of  certain  commas,  so  as  to  change  its  meaning,  Md,  that  it  was  not  compe 
tent  to  introduce  in  evidence  a  former  policy  issued  by  defendant  to  plaintiff 
on  the  same  class  of  property,  and  against  the  same  class  of  risks,  for  the  pur- 
pose of  showing  that  it  was  punctuated  differently.    Id, 

8.  Vicious  Anim als — Scienter— Rev.  St.  Wis.  1878,  §  1620.— It  is  not  necessary, 
in  an  action  for  damages  against  the  owner  of  a  vicious  dog,  to  prove  that  he 
knew  the  character  of  the  dog.    Mera4^  v.  Domn,  (Wis.)  412. 

4.  SviDBNCE— Resemblance  of  Dogs. — Evidence  that  another  dog  resembling 
defendant's  dog  was  in  the  habit  of  attacking  horses  on  the  road  is  not  ad- 
missible; it  appearing  that  such  dog  was  not  near  the  place  when  the  acci- 
dent occurred.    Id, 

6.  Dbclarationb  of  Third  Party. — Declarations  as  to  the  vicious  character  of 
a  dog,  made  in  the  presence  of  the  owner  by  his  sister,  are  admissible  in  an 
action  against  the  owner  to  recover  for  personal  injuries  caused  by  the  fright- 
ening of  plaintiff's  horse  by  the  dog.    Id, 

6.  Impounding  Trespassing  Colt— Damages  Recoverable. — ^Where  a  party  who 
has  taken  up  a  colt  trespassing  on  his  land,  and  confined  him  in  his  barn,  sues 
the  owner  for  the  actual  damages  and  expenses  incurred  only,  he  is  not  en- 
titled to  recover  exemplary  damages.    Sherman  v.  KUpcUriek,  (Mich.)  298. 

See  Damages,  1;  Bvidencb,  28;  Railroad  Companies.  | 

ANNEXATION.    See  Municipal  Corporations,  1. 

ANSWER    See  Pleading;  Rbplbyin,  5 

APOTHECARY.    See  Intoxicating  Liquors,  19. 

APPEAL. 

Jiirisdietion — WTien  Appeal  Ides, 

1.  Final  Judgment— Definition  of.— There  is  no  final  judgment,  from  which 
an  appeal  can  be  taken,  until  the  judgment  is  actually  rendered  and  entered 
upon  the  findings,  and  the  costs  taxed  and  inserted  therein.  Board  of  Sup'rs 
of  County  of  Milwaukee  v.  Pabst,  (Wis.)  11. 

3.  Change  of  ^enub  in  Action  for  Alimony.— An  appeal  will  not  lie  from  a 
ruling  on  a  motion  to  change  the  place  of  trial  of  an  action  for  alimony,  by  a 
wife  who  has  been  driven  from  home  by  her  husband.  Horak  v.  H<rrak, 
(Iowa,)  924. 

8.  Order  Dismissing  Action— Insufficiency  of  Complaint.— An  order  dismiss- 
ing an  action  on  the  ground  that  the  complaint  stated  no  cause  of  action  is 
not  appealable.     Thorp  v.  Lorenz,  (Minn.)  712. 
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4  Obbbb  Otxbbulino  DEinTBSBB— Judoicxnt  fob  Costs.— Where  a  demnrrer 
to  an  answer  is  overruled,  and  plaintiff  refusing  to  plead  farther  the  case  is 
dismissed  and  Judgment  for  costs  rendered  against  him,  an  appeal  will  lie  to 
the  supreme  court.    Arnold  y.  Kreutger,  (lowaj  188. 

Beeord, 

6.  Whbk  Sufficient.— Where  appellant's  abstract  on  its  face  appears  to  be  full 

and  complete,  and  It  claims  to  contain  all  the  evidence,  unless  the  appellee 
files  an  abstract  stating  wherein  the  appellant's  abstract  is  incorrect,  it  'wUl 
be  considered  sufficient.    Allen  v.  Bryson,  (Iowa,)  820. 

8.  Affidatit  Used  o^  Hbabino  of  Injitkction.— Affidavits  introduced  on  the 
hearing  of  an  application  for  a  temporary  injunction  in  resistance  thereof  are 
no  part  of  the  records  of  the  causes,  but  simply  a  part  of  the  evidence  on 
which  the  judge  acts  in  determining  whether  the  writ  shall  be  granted;  and 
to  entitle  the  parties  to  have  them  considered  on  an  appeal,  they  must  be  i 
served  and  identified  by  bill  of  exceptions  or  the  certificate  of  the  Jud 
Hart  V.  Foleff,  (Iowa,)  679;  FtUler  v.  P€tge,  (Iowa,)  679;  Eubb€urd  t.  Burkhoh 
(Iowa,)  679;  AUen  v.  Prmdergroit,  (Iowa,)  679. 

7.  CoRBBCTiNO  Rbcobd. — When  the  lower  court  has  decided  that  there  is  no  mis- 

take in  the  record  as  claimed,  and  refused  to  correct  it,  the  conclusion  of  the 
court  will  be  regarded  as  conclusive  on  the  supreme  court,  unless  there  is 
record  evidence  which  supports  the  claim  that  there  is  a  mistake  in  the  rec- 
ord which  justice  requires  should  be  corrected.     8taUY.  Oroiby,  (Iowa,)  279. 

8.  The  lower  court  cannot  correct  after  appeal  taken.    MaoDon  v.  Ohicago,  M.  dk 

8t.  P.  By,  Co.,  (Iowa.)  144. 

9.  Cebtiftino  Casb  Involving  Less  than  One  Hundred  Dollabs.— In  order 

to  confer  jurisdiction  on  the  supreme  court  where  a  case  involves  less  than 
|100,  the  question  certified  must  set  out  and  define  the  point  it  is  deemed' de- 
sirable to  have  determined  so  clearly  that  an  examination  of  the  record  will 
not  be  necessary.    BenneU  v.  Parker,  (Iowa,)  700. 

10.  Certificatb—Rbgobd.— Where  a  case  involving  less  than  $100  is  certified  to 
the  supreme  court,  only  questions  which  are  properly  presented  in  the  record 
can  be  answered.    Cfunmngham  v.  Chicago,  B.  S  Q.  "B.  Co,,  (Iowa,)  766. 

11.  PowEB  to  Cobbect  Reoobd  afteb  Appeal  Taken.— A  court  has  power  to 
correct  its  records  when  falsified,  on  the  application  of  the  party  injured 
tiiereby,  after  an  appeal  has  been  taken.  Juaxon  v.  Chicago,  M,  dtSt,  P.  By. 
Co,,  (Iowa,)  144. 

12.  Tblal  db  Novo— Evidence— Record.— Where  it  does  not  appear  that  the 
evidence  offered  below  is  all  contained  in  the  abstract,  or  that  it  was  certi- 
fied bjr  the  jud^e,  the  case  cannot  be  tried  de  novo,  and,  in  such  a  case,  where 
there  is  no  assignment  of  error,  the  case  cannot  be  tried,  but  must  be  dis- 
missed.   BoyU  V.  MalleU,  (Iowa,)  757. 

18.  Stipulation  as  to  Evidence.— The  parties  to  an  equitable  action  have  the 
right  to  prepare  and  have  their  case  tried  in  the  supreme  court  on  errors  duly 
assigned,  and  to  effectuate  this  purpose  have  the  right  to  stip^late  or  a^e 
upon  the  evidence  introduced  and  considered  by  the  circuit  court,  as  provided 
in  Code,  §  8170.    Hutchinson  v.  Wdls,  (Iowa,)  690. 

14.  Statements  in  Arguhent  on  Appeal.— An  attorney  should  not,  in  argu- 
ment in  the  appellate  court,  make  a  statement  of  facts  outside  of  the  record 
tending  to  impeach  the  Judicial  conduct  of  the  judge  before  whom  the  case 
was  tried  below.    Paine  y.' Frost,  (Iowa,)  343. 

16.  Trial  Db  Novo  in  Equity  —  Evidence.— The  supreme  court  has  jurisdic-* 
tion  to  try  an  equitable  action  anew  only  when  the  evidence  has  been  taken 
down  in  writing,  and  certified  by  the  judge  within  the  time  allowed  for  the 
appeal  in  the  cause,  and  made  part  of  the  record,  and  the  record  must  show 
affirmatively  that  the  certificate  was  made  within  the  prescribed  time.  Bus- 
sell  V.  Johnson,  (Iowa,)  232. 

16.  Record— Mistake  — Direction  as  to  Further  Proceedings  in  District 
Court. — Where  by  mistake  plaintiff  claimed  to  be  entitled  to  a  roadway  over 
certain  land  running  east,  when,  in  fact,  the  agreement  was  for  a  road  run- 
ning west,  and  such  mistake  was  not  discovered  until  after  appeal  from  the 
district  court,  held,  that  the  judgment  should  be  reversed  and  the  cause  re- 
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manded,  with  direction  to  botli  parties  to  replead,  and  if  they,  or  either  of 
them,  so  desire,  to  take  additional  evidence.    White  v.  FarUe,  (Iowa,)  837. 

17.  Tims  of  Making  Objection. — Where  an  objection  is  not  raised  in  the  lower 
court,  it  cannot  be  done  for  the  first  time  in  appellate  court.  Alien  v.  Bry- 
9<m,  (Iowa,)  820. 

18.  OBJKcnoNs— Pailtjrb  to  Present  Proper  Reasons.— Where  objections  are 
properly  taken,  and  the  attorney  fails  to  present  the  proper  reasons  therefor, 
the  court  may  place  them  on  the  true_eround,  although  not  insisted  on  by 
counsel.    Bondy.  Wabash,  8t,  L.  d  P.  Bjf.  Co.,  (Iowa,)  896. 

19.  Presumption— EviDENCB  to  Sustain  Finding.— In  the  absence  of  a  showing 
in  the  record  to  the  contrary,  it  will  be  presumed  that  there  was  before  the 
trial  court  evidence  sufficient  to  Justify  the  findin'g.  Kent  v.  Coquerelard,  (Iowa,) 
749. 

180.  Insufficient  Record  and  Jxtdge's  Certificate  — Evidence.— Where  the 
record,  neither  in  the  body  of  the  case  nor  in  the  judge's  certificate,  purports 
to  contain  all  the  evidence,  this  court  cannot  presume  that  there  was  no  other 
evidence  tending  to  support  the  verdict  or  findings,  (following  former  decis- 
ions.)    Boriqht  v.  SpnngjUld  F.  db  Jf.  Ins,  Co.,  (Minn.)  797. 

What  is  Open— What  WiU  he  Considered  or  Presumed. 

m.  Question  Raised  bt  Parties  not  Appealing.— Where  a  plaintiff  appeals, 
the  other  parties  not  Joining  in  the  appeal  cannot  present  questions  affecting 
their  claims  or  interests  not  involvea  m  the  questions  arising  upon  plaintiff's 
appeal.    Buttery.  Barkley,  (Iowa,)  747;  Same  v.  Lewis,  (Iowa,)  747. 

22.  Party  not  Appealing  cannot  (IIomplain.— On  an  appeal  bv  defendant,  the 
plaintiff  cannot  complain  of  the  decree.    Huffy.  Olmstead,  (Iowa.)  784. 

^.  Instruction— Error  without  Prejudice.— A  reversal  is  not  justified  by  er- 
ror committed  by  the  trial  court  in  instructing  the  jury  when  no  prejudice 
could  result  from  such  instruction.     Tuck  v.  Singer  Manuf'g  Co.,  (Iowa,)  812. 

*24.  What  Considered— Objections  not  Argued. — Objections  that  are  not  ar- 
gued will  not  be  considered.  Ooodnow  v.  Wells,  (Iowa,)  864;*  Ooodnoto  v.  Pluvib, 
(Iowa,)  870. 

■25.  Findings  OF  Pact  —  Question  Raised. — Where  the  findings  of  fact  do  not 
present  the  question  raised  in  the  appellate  court  by  the  appellant,  the  judg- 
ment will  be  afi^rmed.     Secombe  v.  Borland,  (Minn.)  452. 

1S6.  Exclusion  of  Evidence — Subsequent  Admission.— The  refusal  to  allow  a 
witness  to  testify  as  to  a  particular  point  cannot  be  urged  as  error  when  other 
witnesses  subsequently  testified  fully  to  the  same  point.  Ostland  v.  Porter, 
(Dak.)  781. 

27.  Verdict  against  Evidence.— Rule  that  this  court  will  not  reverse  an  order 
setting  aside  a  verdict  as  against  the  evidence,  unless  the  preponderance  of 
the  evidence  was  manifestly  and  palpably  in  favor  of  the  verdict,  followed! 
Clark  V.  C.  N.  Nelson  Lumber  Co.,  (Mfnn.)405. 

28.  Motion  to  Discharge- -Attachment — Of  Conflict  of  Evidence.- Where 
a  motion  to  discharge  an  attachment,  for  the  reason  that  the  facts  stated  in 
the  affidavit  are  untrue,  has  been  heard,  an  affidavit  in  support,  as  well  as  in 
resistance,  decided  thereon  b^  the  trial  court,  is  brought  to  tnis  court  on  error, 
and  it  appears  from  an  exammation  of  such  affidavits  that  there  is  a  conflict 
of  •evidence,  the  order  of  the  trial  court  will  not  be  disturbed  unless  the  pre- 
ponderance of  evidence  against  it  is  clear  and  decisive.  Meyer  v.  Zingre, 
(Neb.)  727. 

29.  Verdict — Evidence. — Where  there  was  evidence  from  which  the  jury  might 
fairly  have  found  as  they  did,  their  finding  will  not  be  disturbed.  GunseUy. 
McDonnell,  (Iowa,)  759. 

80.  Verdict  not  Reversed  where  Evidence  Conflicting.— The  verdict  of  a 
jury  upon  questions  of  fact,  where  the  testimony  is  conflicting,  will  not  be 
set  aside  unless  clearly  wrong.    Parmalee  v.  Conn,  (Neb.)  93. 

81.  Findings  Sustained  by  Evidence. — ^Where 'findings  are  justified  by  the  evi- 
dence, appellate  court  will  not  intervene.    Nesbitt  v.  Bobbins,  (Minn.)  802. 

82.  Reversal  of  Decree  Admitted  Erroneous.- Decree  of  circuit  court  for 
taxes,  admitted  to  be  erroneous  and  of  no  avail  under  existing  statutes,  re- 
Tersed,  without  costs,  saving  the  rights  of  both  parties  as  they  existed  prior 
to  the  proceedings.    StaU  v.  Eddy,  (Mich.)  299. 
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Proceedmgi  AfUr  Remand, 

88.  Revebbal — Abiobbiok  of  ADDrrioirAL  Eyidencb  bt  Lowbb  Court  aftsb. 
— Where  on  appeal  the  cause  has  been  reversed  and  retnanded  for  decree,  an 
order  of  the  lower  court  admitting  additional  evidence  is  not  an  order  from 
which  an  api>eal  will  lie.     Garmoe  v.  Sturgeon,  (Iowa,)  886. 

Bond%, 

84.  AcnoH — Amount. — Where  an  order  of  the  district  court  requiring  the  pay' 
ment  of  money  is  appealed  to  this  court,  and  a  stay -bond  executed,  conJi_ 
tioned  under  section  10,  c.  86,  Gen.  St.  1878,  "to  abide  and  satisfy  the  Jud^ 
ment  or  order  which  the^  appellate  court  may  give  therein, "  and  the  order  ap~ 
pealed  from  is  affirmed,  an  action  may  be  maintained  upon  the  bond  for  the 
sum  of  money  required  to  be  paid  by  the  order  appealed  from,  with  interest 
thereon.    Enckson  v.  Elder,  (Minn.)  804. 

AppeaU  from  Justices*  Courts, 

86.  Failurb  to  Bring  to  Hbarino — Rev.  St.  Wis.  1878,  §  3765.— Where  an  ap- 
peal from  a  justice  of  the  peace  has  not  been  brought  to  a  hearing  in  the  ap- 
pellate court,  before  the  end  of  the  second  term  after  the  filing  of  the  return 
of  the  justice  therein,  because  the  respondent  expressed  an  anxiety  to  settle 
the  cause,  and  talked  to  appellant  about  such  settlement,  it  may,  on  motion  of 
respondent,  be  dismissed.     Comdohr  v.  Coleman,  (Wis.)  422. 

86.  Failure  to  Bring  to  Trial— Continuance— Rev.  St.  Wis.  1878,  §  8766. — If 
the  appellate  court,  at  the  second  term  after  the  justice  makes  return  to  an  ap- 
peal, continues  the  case  for  cause  over  that  term,  the  reauirements  of  the  stat- 
ute are  complied  with,  and  the  appeal  saved.  Platto  v.  Western  Union  Tel.  V».^ 
(Wis.)  421. 

87.  Judgment  by  Default— Notice— How.  St.  §  7005.— Where  a  judgment  by 
default  has  been  rendered  by  a  justice  of  the  peace  by  reason  of  the  mistake 
of  the  attorney  of  defendant  as  to  the  time  to  which  the  case  had  been  con- 
tinued by  the  counsel,  and  his  consequent  failure  to  inform  defendant  of  the 
true  date,  and  defendant  has  no  notice  of  such  judgment  until  after  the  ex- 
piration of  the  five  days  allowed  for  appeal,  leave  to  appeal  may  be  granted 
by  the  circuit  court,  under  How.  St.  §  7005.     CapweU  v.  Baxter,  (Mich.)  483. 

88.  REVERaAL  OP  Judgment— Reduction  of  Amount. — The  statute  (Rev.  St.  g 
8772)  providing  for  the  recovery,  on  reversal  by  a  higher  court,  of  the  whole 
or  part  of  a  judgment,  with  interest,  recovered' before  a  justice  of  the  peace, 
which  has  been  made  on  execution,  does  not  apply  to  a  case  where  the  ap- 
pellate court  simply  cuts  down  the  amount  of  the  judgment.  SuUon  v.  Chap- 
man, (Wis.)  207. 

89.  Evidence— Several  Judgment  —  Inability  op  Defendant.  — Where  a  de- 
fendant, against  whom  a  several  judgment  was  rendered  in  justice's  court,  in 
an  action  against  two  defendants,  appeared  at  the  trial,  but  made  no  objec- 
tion to  any  of  the  proceedings,  and  the  record,  upon  an  appeal  upon  questions 
of  law  only,  discloses  no  part  of  the  evidence,  it  will  be  presumed  that  the 
evidence  offered  was  sufficient  to  establish  a  several  liability.  Tuney,  Sweenev^ 
(Minn.)  628. 

40.  Improper  Admission  of  Evidence. — ^The  action  was  upon  a  promissory  note 
produced  at  the  trial,  but  which  does  not  appear  to  have  been  filed  with  the 
court.  Held,  that  such  omission  was  no  ground  for  a  reversal  of  the  judg- 
ment.   Id. 

41.  Reversal  of  Judgment— Order  to  Refund  Monet  Paid— Wisconsin  Stat- 
ute.— Where  an  order  is  made  bj  a  justice  of  the  peace  that  a  garnishee  pay 
into  court  for  the  benefit  of  plaintiff  the  amount  of  a  iudgment  renderea  in 
the  suit  against  the  principal  defendant,  it  is  not  a  judgment;  and  when,  on 
appeal  to  the  county  court  under  Laws  1883,  e.  24,  such  order  is  reversed,  the 
money  paid  by  the  garnishee  on  rendition  of  judgment  against  him  by  the 
justice  cannot,  under  Rev.  St.  1878,  §  373J,  be  ordered  by  the  county  court  to 
be  refunded  by  the  plaintiff.  Taylor,  J.,  dissenting.  BilersY.  Wood.  (Wis.) 
440. 

Bee  Boundaries,  2;  Certiorari;  Criminal  Law;  Error;  Exceptions;  Labgent^ 

8;  New  Trial,  5. 
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APPEARANCE.    See  Arbitration  and  ReferenCf. 

ARBITRATION  AND  REFERENCE.' 

Notice  of  Motion — General  Appearance  by  Attorney— Waiver.— Where  an 
attorney  has  appeared  generally  on  a  hearing  upon  the  merits,  upon  an  in- 
spection of  the  pleadings  by  the  court,  and  the  admission  of  counsel  for  the 
parties  that  plaintiff's  bill  of  items  contained  70  items,  and  the  dcfendant'a 
bill  of  particulars  contained  80  items,  without  objection  for  want  of  notice, 
is  a  waiver  of  notice  that  such  motion  would  be  based  upon  such  pleading* 
and  bills  of  items  and  particulars.    Priest  v.  Varney,  (Wis.)  551. 

ARGUMENT.    See  Appeal,  18,  28;  Criminal  Law,  22;  Trial,  2. 

ARREST. 

1.  Exhibition  of  Warrant.— A  party  whose  arrest  is  attempted  should  first  be 

notified  of  the  purpose  of  the  officer.  For  this  no  particular  form  of  words  i» 
necessary.  It  is  enough  that  the  officer  and  his  business  be  known.  Whero 
an  officer,  in  the  first  instance,  used  the  words,  "You  are  my  prisoner,"  held^ 
competent  evidence  of  notification  by  him  of  his  business.  It  is  not  neces- 
sary that  he  should  exhibit  his  warrant  before  the  arrest.  State  v.  8pau!ding^ 
(Minn.)  7»8. 

2.  Resisting  Officer— Arrest  without  Warrant.— Where  a  party  interferes- 

with  and  resists  an  officer  while  arresting  another  person  for  the  violation  of 
a  city  ordinance,  the  officer  will  not  be  liable  for  arresting  him  without  a  war- 
rant. Montgomery  v.  Sutton,  (Iowa,)  748. 
8.  Participation  in  Arrest  under  Void  Warrant. — A  warrant  absolutely  void 
on  its  face,  in  an  action  of  false  imprisonment,  can  afford  no  protection  to- 
one  participating  in  making  an  arrest  under  it.  Gektenlsuehter  v.  IfterMyer,. 
(Wis.)  442. 

ASSAULT  AND  BATTERY. 

1.  Threats— III  Feelinos. — Evidence  as  to  the  ill  feeling  existing  between  de- 

fendants and  the  family  of  the  party  assaulted,  and  of  threats  made  by  them, 
held  properly  admitted.     State  v.  Fry,  (Iowa,)  738. 

2.  Assault  with  Intent  to  Kill— Accessory  —  Evidence.  —  Evidence  held  to 

show  defendant  was  accessory  to  the  crime  charged,  and  to  sustain  a  convic- 
tion.   State  V.  Mower,  (Iowa,)  929. 

8.  Punishment. — Sentence  to  five  years'  imprisonment  in  the  penitentiary  held 
not  excessive.    Id. 

4.  Deadly  Weapon— Question  for  Jury.  —  A  piece  of  wood  three  feet  long, 
three  inches  wide,  and  one  inch  thick  cannot  be  said,  as  matter  of  law,  not  to 
be  a  deadly  weapon.  It  may  or  may  not  be  a  deadly  weapon,  according  to  the- 
manner  in  which  it  is  used,  and  whether  it  is  or  not  should  be  left  to  the  jury 
to  determine.    State  v.  Brown,  (Iowa,)  248. 

ASSIGNMENT. 

X.  Equttablb  Assignment — Estoppel. —  A.  was  a  subcontractor,  under  F.,  to 
build  certain  sections  of  a  railroad,  which  work  he  again  sublet  to  H.,  L.  &L.. 
who  were  performing  said  work.  Upon  the  completion  of  the  contract  F. 
would  be  indebted  to  A.  $2,413.27.  H.,  L.  &  L.  filed  a  statutory  lien  for  their 
work.  C,  in  the  presence  of  A.,  presented  for  acceptance  and  payment  to  F. 
a  draft  or  order  drawn  by  A.  on  F.,  in  favor  of  and  pavable  to  C.  tor  the  sunn 
of  $1,041.50,  in  full  of  all  claims.  Whereupon  F.  stated  to  A.,  in  the  presence 
of  C.,  that  he  would  not  pay  it  until  all  of  the  liens  for  labor  on  said  sections- 
were  settled  and  paid  on.  C.  sued  out  an  attachment  against  A.,  and  gar- 
nished F.  Held,  tnat  there  was  an  equitable  assignment  and  appropriation  of 
the  money  payable  from  F.  to  A.,  to  C,  to  the  amount  called  for  in  the  draft, 
subject  to  tne  liens  of  L.     Code  v.  GarUon,  (Neb.)  353. 

2.  Pleading- Action  by  Assignee  —  Averment  op  Titlb.— While  under  the 
present  statute  an  assignee  may  sue  in  his  own  name,  yet  be  must  still  allege 
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in  IAb  declaration  an  assi^ment,  and  prove  the  same  upon  the  trial,  to  e&title 
him  to  recover.    Oiliey  v. Tan  Patten,  (Mich.)  826. 

See  Rbmoyal  of  Causk,  1. 

1S8IQNKENT  FOR  BENEFIT  OF  CREDITORS. 

Validity/. 

I.  Olebk'8  iNDOSSisicEirr  OF  Affrotal  on  Bond.— The  act  of  the  countj  clerk 

in  indorsing  his  approval  on  the  bond  of  the  assiniee  is  merely  ministerial, 
and  can  be  done  at  any  time.    Munsan  v.  JSUi,  (Mica.)  805. 

S.  PSNALTT  OF  BoND. — ^An  assignment  is  not  void  because  the  penalty  in  the  bond 
of  the  assignee  is  not  in  double  the  amount  of  the  inventory.    la. 

3.  Assets  Exceeding  LiABrLiriEB. — An  assignment  will  not  be  void  aimply  be- 

cause the  debtor's  assets  exceed  his  liabilities.    Id. 

4.  Pabtnbbship  Asbionhbnt— Indtvibttai.  Pbopbbtt.— iSimi^Iff,  that,  under  the 

E resent  statute,  when  a  partnership  assigns  all  its  partnership  property  for  the 
eneflt  of  the  creditors  of  the  firm,  and  the  assignment  is  valid  in  other  re- 
spects, it  will  not  be  invalid  because  the  individual  property  is  not  also  as- 
signed.   Auley  V.  OsUrmann,  (Wis.)  657.* 

Z.  SuBBTiES  OK  Absicfnbe's  Bond  NOT  Fbbbholdbbs.— Where  neither  the  bond 
on  its  face,  nor  the  affidavits  of  Justification,  show  that  one  of  four  sureties 
was  a  freeholder  of  the  state,  the  assignment  wiU  be  void.    Id. 

^.  PBBFEBRiNa  Labobbbs,  Seryantb,  AND  Emfloteb.— L.  &  L.  had  a  contract 
with  B.  &  B.,  who  operated  a  steam  wood  factory,  and  took  contracts  for  all 
kinds  of  light  woodwork,  under  which  L.  &  L.  furnished  rough  planks  which 
B.  &  B.  were  to  saw  and  work  up  according  to  directions  of  L.  &  L.,  and  to 
be  paid  therefor  (15  per  thousand  feet,  at  the  rate  of  $50  per  month.  Hdd, 
that  B.  &  B.  were  not  "laborers,  servants,  or  employes'*  of  I*.  &  L.  within 
the  meaning  of  the  statute  regulating  assignments,  and  that  an  assignment 
by  L.  &  L.  preferring  them  to  other  creditors  was  void;  toWoinng^OampJiM 
V.  Lang,  25  Fed.  Rep.  128.    Lang  v.  Lang,  (Wis.)  650.« 

7.  Chattel  Mortgage  —  FRAtTDULENT  Preference— Code,  §  2115.— A  chattel 
mortj^age  that  does  not  include  all  of  the  mortgagor's  property,  and  that  at 
the  time  of  its  execution  none  of  the  partners  intended  to  operate  as  an  as- 
signment, will  not  be  considered  a  general  assignment  for  the  benefit  of 
creditors,  and  void  because  it  gave  a  preference  to  the  mortgagee  over  other 
creditors.     Oarson  y\  Byers,  (Iowa,)  826.» 

"S.  Party  not  Creditor— Attacking  Assignhbnt. — ^A  party  who  does  not  show 
that  he  is  a  creditor,  or  represents  a  creditor  of  the  assignor,  cannot  attack 
the  validity  of  assignment  for  the  benefit  of  creditors.  McOourt  v.  Bond, 
(Wis.)  582. 

OonstrucUon — AGtioni  by  Assignee. 

^.  Jurisdiction  of  State  Court— Removal  of  Case  to  United  States  Court 
— Effect  of  Decision. — The  court  in  which  an  assignment  is  filed  does  not 
obtain  the  jurisdiction  and  power  to  determine  the  priorities  between  credit- 
ors under  the  general  assignment  act,  but  under  the  general  equity  i>owers 
and  Jurisdiction  of  the  court;  and  where  one  of  the  parties  to  the  suit  is  a 
non-resident,  the  case  may  be  removed  to  the  United  Htates  court,  and  a  de- 
cision in  that  court  will  be  binding  ou  the  parties  thereto,  and  those  claiming 
in  privity  with  them.    KnoxviUe  Mat,  Bank  v.  Hanirick,  (Iowa,)  816. 

10.  Action  by  Assignee  to  Set  Aside  Sale  of  Pabtnershif  Attached  Prop- 
erty.— An  assignee  for  the  benefit  of  creditors  under  a  valid  assignment  may 
maintain  an  action  to  set  aside  a  sale  of  real  estate  under  an  attachment  ievie<i 
after  the  execution  and  delivery  of  the  deed  of  assignment,  where  such  sale 
would  impair  or  defeat  his  title  as  assignee.     Smith  v.  Janes,  (Neb.)  634. 

II.  Action  by  Assignee  for  Specific  Recovery  of  Property— Attachment- 
Evidence  OF  ValtUE. — An  assignee  for  the  benefit  of  creditors  may  recover, 
in  an  action  for  the  specific  recovery  of  a  stock  of  goods,  against  a  sheriff 
who  has  taken  possession  thereof  under  a  writ  of  attachment,  withoutprov- 
ing  the  value  of  the  articles  composing  such  stock.  Ooldsmith  y.  Wuison, 
(Iowa,)  870. 
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12.  Ybkub  of  Pbopertt. — In  such  an  action  the  omission  of  the  assignee  to  prove 
that  the  property  was  detained  in  the  county  where  the  suit  was  brought  will 
not  defeat  his  recovery.    Id. 

18.  Chattel  Mortoaoe. — An  assignee  for  the  benefit  of  creditors  may  maintain 
an  action  for  the  specific  recovery  of  a  stock  of  goods  that  has  been  attached, 
although  such  goods  have  been  mortgaged.    Id, 

14.  Draft  Given  to  Agent— Trust  Fund.— D.  owned  certain  property  in  Lan- 
sing, Mich.,  which  he  employed  A.  to  look  after;  giving  him  a  draft  on  Bos- 
ton for  $1,000,  out  of  which  to  pay  for  certain  repairs.  A.  credited  D.  for 
(1,000,  and  sent  the  draft  to  his  bank  in  Boston  for  collection,  and  the  pro- 
ceeds were  placed  to  his  general  credit.  A.  subsequently  failed,  and  D. 
claimed  fullp&yment  of  the  balance  due  him.  which  the  assignee  of  A.  refused 
to  make.  Hela,  that  D.  was  not  entitled  to  full  payment,  but  must  share  pro 
rata  with  the  other  creditors.    Edson  v.  Angell,  (if  ich.)  807. 

Bee  Chattel  Mortgage,  8;  Insolvency. 

ASSIGNMENT  OF  ERROR.    See  Error. 

ASSOCIATIONS.    See  Corporations,  10, 11. 

ATTACHMENT. 

1.  Causes  of  Action,  Fraudulent  Coxtpled  with  Bona  Fide.— A  cause  of  ac- 

tion in  a  petition  upon  a  debt  not  fraudulentlv  contracted,  if  coupled  with  a 
cause  of  action  upon  a  debt  which  was  fraudulently  contracted,  and  an  order 
of  attachment  covering  both  counts  is  issued  upon  an  affidavit  alleging  that 
''said  defendant  fraudulently  contracted  the  debt  and  incurred  the  obligatioik 
for  which  this  suit  is  brought,"  hdd,  to  vitiate  such  order  of  attachment,, 
and  justify  its  discharge.    Meyer  y.  Zingre,  (Neb.)  727. 

2.  Misnomer— Amendments. — Where  a  mistake  has  been  made  in  the  names  of 

the  parties  plaintift  in  an  attachment,  such  mistake  may  be  corrected  bv  in- 
serting the  proper  names  wherever  necessary.    Barmon  v.  OHppert,  (Mich.)  871 . 

8.  Affidavit  by  A-ppornet  — Knowledge.— Where,  in  an  affidavit  for  attach- 
ment sworn  to  b^  plaintiff's  attorney,  the  requisite  facts  are  positively  sworn, 
it  is  sufficient  without  stating  the  attorney's  means  of  knowledge  thereof. 
Bice  V.  Marner,  (Wis.)  668. 

4.  Wrongful  Attachment— Liability  of  Plaintiff.— One  who  procures  an  or- 
der to  be  entered  which  directed  the  sale  of  property  and  the  execution  to  b& 
issued,  upon  which  it  was  sold,  is  responsible  for  its  sale,  and  by  these  act& 
ratifies  the  act  of  the  officer  in  levying  the  attachment  upon  it.  Peterson' y. 
FoU,  (Iowa,)  677.* 

6%  Exempt  Property— Creditor  of  Former  Owner.— A  creditor  cannot  com- 
plain of  any  disposition  made  of  exempt  propertv  by  a  debtor,  and  a  party  to 
whom  such  property  has  been  transferred,  whether  absolutely  or  by  way  of 
security,  holds  it  exempt  from  attachment  by  a  creditor  of  the  former  owner. 
Bmerion  v.  Bacon,  (Mien.)  508. 

6.  Subsequent  Levy  of  Third  Party— Dissolution. — ^In  the  extraordinary  pro- 

ceeding by  attachment  the  levy  of  a  third  party  upon  the  attached  propertv 
cannot  in  any  way  alter  or  vary  the  rights  or  remedies  of  either  the  plaintiff 
or  defendant  therein,  or  cut  off  any  right  to  have  an  order  of  dissolution. 
Campbell,  J.,  dissenting.  Drs.  K.  <&  K.  U.  5.  Med,  db  Surg,  Aee'n  v.  Detroit 
Post  <Sb  Tribune  Job  Printing  Co,,  (Mich.)  477. 

7.  Absconding  Debtor— Intent.— An  affidavit  that  states  that  defendant  ab- 

ffconded  from  the  state  is  sufficient  without  alleging  an  intention  to  defraud 
creditors  or  the  effect  of  such  absconding.    Hawes  v.  Boyd,  (Wis.)  21. 

8.  Affidavit  Stating  Amount  Due.— The  affidavit  should  state  the  amount  of 

the  defendant's  indebtedness  to  the  plaintiff,  and  where  the  cause  of  action 
is  of  such  a  character  that  it  is  impossible  for  plaintiff  or  his  agent  to  know 
the  amount  of  indebtedness,  no  attachment  founded  upon  it  can  be  lawfully 
executed.    Id, 
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V.  Amount  Stated  "ab  Near  ab  can  be  Determined." — ^When  the  affidavit  for 
an  attachment  states  that  defendant  is  indebted  to  plaintiff  in  an  amoant 
specified  "as  near  as  plaintiff  can  determine, "  it  is  insufficient.    Id. 

See  Absignment  iroB  Benefit  of  Creditors,  11;  Gaming;  Garnishment;  Jxm- 

TicES  OF  the  Peace,  8. 

ATTORNEY  AND  COUNSEL. 
Relation  to  Court, 

1.  Statements  in  Argument  on  Appeal— An  attorney  should  not,  in  argument 

in  the  appellate  court,  make  a  statement  of  facts  outside  of  the  record  tend- 
ing to  impeach  the  Judicial  conduct  of  the  Judge  before  whom  the  case  was 
tried  below.    Paine  y.  Frost,  (Iowa,)  248. 

Relation  to  Client 

2.  Setting  Aside  Judgment— Code,  §  3155— Sickness  of  Attorney. — Where. 

after  the  Judgment  rendered  in  a  case  has  been  reversed  on  appeal,  another 
attorney  has  been  employed,  and  the  former  attorney  withdraws  from  the 
case,  and  the  attorney  employed  is  sick  for  10  months,  and  by  reason  of  his 
inability  to  attend  to  the  case  it  is  dismissed,  the  neeligence  of  the  client  in 
not  employing  other  counsel  will  be  ground  for  the  denial  of  a  motion  to  set 
aside  the  judgment  entered.  8neU  v.  lotoa  HovMetead  Co.,  (Iowa,)  678. 
8.  Settlement  by  Defendant's  Attorney  Without  Notice  to  Plaintiff's 
Counsel. — Settlement  of  a  Judgment  in  an  action  for  damages  for  a  personal 
inlury,  effected  by  defendant's  attorney  with  the  plaintiff,  a  married  woman, 
without  notice  to  or  consultation  with  her  counsel,  hM^  not  binding,  and 
satisfaction  of  Judgment  set  aside.     VoeO,  y.  KeHly,  (Wis.)  586. 

4.  Settlement  of  Judgment  by  Client  .— Query,  whether  an  attorney  has  a 

lien  for  his  fees  on  a  judgment  obtained  by  him  for  his  client,  in  an  action 
for  damages  for  personal  injuries,  that  would  preyent  the  client  from  settling 
and  discharging  it.    Id. 

5.  Negligence— AcnoN  for  Damages.— Where  an  attorney  was  employed  to 

defend  a  case,  but  negligently  allowed  Judgment  to  be  taken  on  the  same, 
and  afterwards  purchased  such  judgment,  which  he  seeks  to  enforce,  an  ac- 
tion against  such  attorney  for  damages,  and  asking  for  an  injunction  against 
the  enforcement  of  such  judgment,  is  a  personal  action,  and  goyerned  by  sec- 
tion 2586  of  the  Code.    Baker  y.  Ryan,  (Iowa,)  890. 

6.  Injunction—Dissolution.— In  such  an  action  the  claim  is  but  a  simple  claim, 

and  the  plaintiff  is  not  entitled  to  an  injunction  in  the  absence  of  an  allega- 
tion that  the  defendant  is  insolyent.    Id, 

7.  Privileged  Communication  —  Evidence  of  Third  Party  as  to  Communi- 
.  cation  to  Attorney. — Where  a  client  makes  statements  to  his  counsel  in 

the  presence  of  a  third  party,  who  is  not  employed  in  the  business  of  the 
counsel,  such  person  may  testify  as  to  such  statements.  SUxU  y.  Sterrett, 
(Iowa,)  938. 

See  Equity,  9;  Lebel  and  Slander,  1;  New  Trial,  2;  Trial,  2. 

AUCTIONEER. 

Authority  of  Mayor  of  St.  Paul  to  Revoke  Aucttioneer's  License. — The 
mayor  of  St.  Paul  has  no  authority  to  revoke  an  auctioneer's  license.  His  ac- 
tion in  assuming  so  to  do  is  neither  Judicial  nor  qiuui  judicial,  and  hence  (fol- 
lowing In  re  mlsan,  19  N.  W.  Rep.  728)  certiorari  will  not  lie  to  review  iL 
State  v.  Mayor  of  St.  Paul,  (Minn.)  449. 

See  Counties,  10, 11. 


BADGE  OF  FRAUD.    See  Fraud  and  Fraudulent  Conyeyancbs,  5. 

BAIL  AND  RECOGNIZANCE. 

Jurisdiction  op  Municipal  Court  of  Milwaueeb.— The  municipal  court  of 
the  county  of  Milwaukee  has  power  to  take  a  recognizance  in  a  criminal  case 
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pending  in  that  court,  requiring  the  attendance  of  the  accused  from  term  to 
term.    8kUe  ▼.  WeUstein,  (Wis.)  84. 

2.  Special  Baii/— Expiration  of  Timb  on  Sunday  — Mat  Pile  on  Monday.— 
When  the  20  days  allowed  for  putting  in  special  bail  falls  on  Sunday,  the  par- 
ties may  file  same  on  Monday.  .  GUnk  ▼.  Afuskegon  Circuit  Judge,  (Mich.)  175. 

S.  When  Operative.  —  A  reco^izance  for  the  appearance  of  a  person  charged 
with  an  oftense  is  an  obligation  of  record,  and  becomes  such  when  taken  and 
filed  in  the  court  to  which  it  is  returnable.    King  v.  State,  (Keb.)  619. 

4.  In  Justice's  Court. — By  the  provisions  of  the  Oiminal  Code  a  recognizance 

taken  by  a  Justice  of  the  peace,  acting  as  an  examining  magistrate,  becomes 
an  obligation  of  record  when  returned  by  the  Justice  of  the  peace  to  the  clerk 
of  the  aistrict  court,  and  is  by  him  entered  of  record  as  required  by  section 
888  of  the  Criminal  Code.    Id. 

5.  Signature. — A  recognizance  proper,  unless  when  taken  out  of  court,  should 

not  be  signed;  but  when  it  is  properly  taken  and  certified,  the  signatures  of  the 
recognizors  may  be  treated  as  surplusage,  and  the  instrument  held  valid. 
Irwin  V.  State,  10  Neb.  825;  S.  C.  6  IT  wTfiep.  870.    Id. 

%,  In  Justice's  Coxtrt— Entered  on  Docket. — ^The  Criminal  Code  does  not  re- 
quire a  recognizance  taken  by  a  justice  of  the  peace,  when  sitting  as  an  ex- 
amining magistrate,  to  be  entered  upon  his  docket.    Id. 

7.  Forfbiturb — Criminal  Arrested  for  Other  Crime.— Where  a  person  was 

charged  with  the  commission  of  an  offense,  and,  upon  being  held  to  bail  bv 
the  examining  magistrate,  entered  into  a  recognizance  with  sureties  for  his 
appearance  at  the  next  term  of  the  district  court,  and  subsequently  left  the 
state  and  committed  a  crime  in  another  state,  where  he  was  arrestea  and  im- 
prisoned, and  thus,  by  his  own  voluntary  act,  rendered  it  out  of  his  power  to 
appear  in  this  state  to  answer  to  the  crime  with  which  he  was  charged,  held, 
that  these  facts  would  constitute  no  defense  to  an  action  against  his  sureties 
upon  his  recognizance  after  forfeiture.    Id. 

8.  DEFEonvB  Complaint  —  After  Forfeiture.  —  Where  a  recognizance  was 

given  for  the  appearance  of  a  defendant  to  answer  a  "charge  against  him  for 
larceny, "  held,  that  the  fact  that  the  complaint  was  defective  could  not  be  as- 
serted as  a  defense  to  an  action  upon  sucn  recognizance  after  forfeiture.    Id. 

9.  Acknowledgement  before  Notart.— To  make  a  good  recognizance  or  obliga- 

tion of  record,  the  form  prescribed  must  be  pursued,  and  cannot  be  acknowl- 
edged before  any  other  persons  than  those  appointed  by  statute.  CUnk  v.  Mus- 
kegon Gireudt  Judge,  (Mich.)  175. 

10.  Action  on  Reooonizance  in  Name  of  State.— An  action  on  a  recognizance 
should  not  be  brought  in  the  name  of  the  county,  but  in  the  name  of  tne  state. 
StaU  V.  WetUtein,  (Wis.)  84. 

11.  Complaint— Continuance— Demurrer. — That  the  complaint  in  an  action  on 
a  recognizance  does  not  afiirmatively  show  that  the  criminal  action  was  con- 
tinued from  the  term  at  which  the  recognizance  required  the  appearance  of 
the  accused,  does  not  render  it  demurrable.    Id, 

BAILMENT. 

Use  of  Horses  Hired  for  Other  Work  than  Contracted  for  —  Liability 
OF  Hirer  for  Loss  of  Horses. — A.  hired  his  team  and  driver  to  B.  to  haul 
logs,  and  by  the  direction  of  C,  B.'s  foreman,  the  driver  went  to  haul  hay, 
and,  under  the  guidance  of  C,  in  going  to  a  hay-stack,  drove  over  the  snow- 
covered  ice  on  the  river,  which  broke  tnrough,  and  the  horses  were  drowned. 
Held,  that  B.  was  liable  to  A.  for  the  value  of  the  horses.  De  Vein  v.  Michigan 
Lumber  Co.,  (WiB.)b62. 

BANKRUPTCY. 

1.  Suits  Pending  in  State  Courts.- An  adjudication  of  bankruptcy  under  the 

United  States  bankrupt  law  does  not,  of  its  own  force,  divest  other  courts  of 
jurisdiction  of  suits  against  the  bankrupt,  or  render  subsequent  proceedings 
m  pending  suits  void.    Brackett  v.  Dayton,  (Minn.)  848. 

2.  Judgments  in  State  Courts. — Such  suits  might,  when  necessary,  be  arrested 

or  controlled  by  the  bankrupt  court,  (not  by  acting  on  the  courts,  but  on  the 
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parties;)  but  otherwise  the  jnrisdiction  of  other  courts  remains  unimpaired^ 
and  their  judgments  are  valid.    Id. 

BIDS.    See  Countiss,  10;  MumciFAL  CospORATioirs,  16. 

BILLS  AND  NOTES. 

1.  Neootiabilitt — Certainty— Time  of  Patxent— Mortgage  Cijlubs — Sale: 
OF  Propertt. — A  promissory  note,  given  for  the  purchase  monejr  of  a  drill, 
that  is  otherwise  valid  is  not  rendered  non-negotiable  by  containing  a  ''con- 
dition that  if  the  note  and  mortgage  shall  be  paid  on  or  before  the  maturitv 
thereof  then  the  mortgage  shall  be  void,  otherwise  in  full  force,  and,  *  »  ♦ 
in  case  of  failure  to  pay  the  amount  due  thereon  at  maturity,  or  whenever 
the  holder  may  deem  himself  insecure,  then  he  may  take  said  property  bv 
virtue  of  the  mortgage,  and  sell  the  same  at  public  auction  as  bj  law  providedr 
the  proceeds  of  sale,  after  deducting  all  expenses,  to  be  applied  on  the  note 
and  mortgage,  and  the  residue,  if  any,  to  be  returned  to  the  maker. "  Bank 
of  Carroll  Y.  Taylor,  (Iowa,)  810. 

S.  Notice— Other  Notes  for  Same  Consideration.— Where  there  is  fraud  in  » 
transaction  forming  the  basis  of  consideration  for  a  promissory  note,  knowl- 
edge that  another  note  given  for  the  same  consideration  was  due,  or  that  In- 
terest on  the  notes  remained  unpaid,  is  not  such  notice  as  to  afFect  the  bona^ 
fides  of  the  party  purchasing  the  notes.    Pattorsan  v.  Wright,  (Wis.)  10. 

8.  Defense  of  Want  of  Consideration— Husband  and  Wife.— Where  the  ac- 
tion is  founded  on  an  instrument  for  the  payment  of  money  given  by  the  hus- 
band to  his  wife,  and  a  want  of  consideration  is  set  up,  alleging  that  the  cir- 
cumstances of  the  giving  of  such  instrument  was  the  agreement  on  the  jpart 
of  the  wife  to  pay  certain  debts  of  the  husband,  alleging  that  she  had  failed 
to  do  so,  the  defendant  should  be  permitted  to  show  that,  for  some  time  pre- 
vious to  the  execution  of  this  instrument,  he  had  allowed  his  wife  large  sums 
of  money,  far  in  excess  of  the  needs  of  the  household  and  herself;  because- 
from  this  fact  the  Jury  legitimately,  although  not  of  necessity,  might  infer 
that  she  used  her  husband  s  money  in  payment  of  his  debts.  BtUen  v.  Gran- 
ger, (Mich.)  188. 

Bee  Action  or  Suit,  5;  Alteration  of  Instruments,  1;  Bvidbncb,  10;  Execu- 
tion, 6;  Prinoifal  and  Agent,  1-4;  Principal  and  Surbtt,  2,  8;  Settle- 
ment; Trover  and  Conversion,  3. 

BILL  OF  EXCEPTIONS.    See  Boundaries,  2. 

BILL  OF  SALE.    See  Sale,  0. 

BILLS  OF  LADING.    See  Carriers,  8. 

BOARD  OF  HEALTH.    See  Health. 

BONDS.  See  Appeal,  28;  Assignment  for  Benefit  of  Creditors,  2,  5;  Con- 
stable; Counties,  15;  Executors,  Etc.,  2;  Guardian  and  Ward,  6;  Intox- 
iCATENO  Liquor,  10;  tfAiL  and  Jailor,  2;  Replevin,  8. 

BOUNDARIES. 

1.  Equity  Jurisdiction. — There  is  no  jurisdiction  in  a  court  of  equity  to  settle 

boundaries  merely  because  disputed  and  difficult  of  ascertainment.    BreHer  v. 
Pitta,  (Mich.)  811. 

2.  Appeal  in  Action  to  Establish  Lost  CoRNERa— Bill  of  Exceptions— Ev- 

idence.— On  appeal  in  an  action  under  the  statute  to  settle  disputed  bound- 
aries, there  is  no  necessity  for  a  bill  of  exceptions  of  any  matter  which  is  of 
record.  Dams  v.  Curtis,  (Iowa,)  932. 
8.  No  Marked  Corner  —  Adverse  Possession  —  Duty  of  Commissioners.  — 
When  the  commissioners  find  no  marked  corner,  but  do  find  one  that  has  been 
acquiesced  in  by  the  adjoining  proprietors  for  10  years,  they  should  report  that 
fact  to  the  court,  and  it  should  be  an  end  of  the  proceeding.    Id. 
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4  Eyidbrcb — ^Rbmakdiho  Rbpobt. — On  the  evidence,  AM,  tbat  the  court  should 
have  adopted  the  minority  report,  or  remanded  the  reports  to  the  commission- 
ers to  correct  their  report  and  survey  in  conformi^  with  the  judgment  of 
the  court.    Id. 

Bee  FsircBs. 

BRIDQES. 

ynxAOS— LiABiLTTT  OF  TowN— Rbpaibs— Rbv.  St.  Wis.  1878,  §§  910,  1389.— A 
bridge  in  a  village  created  out  of  a  part  of  a  town,  must  be  kept  in  repair  by 
the  town     Spearbracker  v.  Town  qf  Larrabee,  (Wis.)  555. 

See  CouNTiBS;  NBaLiOBNCs,  18. 

BURDEN  OF  PROOF.     See  Account,  1;  Fraud  and  Fbaudulbnt  Convbt- 
ANCBB,  8,  9;  QiFT,  1;  Hxtbband  and  Wifb,  15;  Nbgligbncb,  15;  Pjuncifal  and 

AgBNT,  1-6;  Quo  WABaANTO. 

BURGLARY. 

1.  BsBAKiNa  INTO  HousB  TwicB— DAYLIGHT.— Where  parties  break  into  a  house 
.in  the  night-time  with  intent  to  steal,  and  carry  o£f  a  small  part  of  the  prop- 
erty Uierein,  and  subsequently  return  and  re-enter  in  the  night-time,  and  carry 
off  the  balance,  it  will  be  considered  a  continuous  burglary;  and  that  it  was 
daylight  when  the  balance  of  the  property  was  taken  away  will  not  affect  the 
case.    People  v.  Oibion,  (Mich.)  816. 

2.  EviDBNCB  ON  Sbpabatb  Trial  of  Onb  of  Sbvbral  Dbfbndants- Acts  and 

Admissions  of  Confbdbratbs. — Evidence  of  the  acts  and  conversation  of 
other  parties  indicted  with  defendant  for  burglary;  tending  to  show  that  de- 
fendant and  such  parties  were  associates  and  confederates  for  the  commis- 
sion of  the  crime,  and  tending  to  connect  defendant  with  the  commission  of 
the  crime,  are  admissible  on  uie  separate  trial  of  defendant.  State  v.  Stevens, 
(Iowa,)  777. 

CARRIERS. 
Of  Qoodi. 

1.  Pbnaltt  for  Extortion  and  Unjust  Discrimination— Statutb  Construbd 

Strictly. — ^A  penalty  against  a  railroad,  or  other  common  carrier,  for  extor- 
tion or  unjust  discrimination  in  carrying  persons  or  property,  is  in  the  nature 
of  a  criminal  statute,  and  must  be  strictly  construed.  Bond  v.  WaJxuh,  St,  L, 
A  P.  Ry,  Co.y  (Iowa,)  892. 

2.  Treblb  Damaobs— Whbn  Rbcovbrablb.— A  failure  to  furnish  cars  for  the 

transportation  of  property  is  not  such  unjust  discrimination  as  is  contem- 
plated in  section  18  of  the  Code,  And  treble  damages  cannot  be  recovered  there- 
for. Jd. 
8.  Bill  of  Lading— Consignee  Blank  — Adyancbmbnt  of  Money  by  Bank- 
Negligent  Deltvert  of  Goods. — ^A.  purchased  lumber  from  B.,  intending 
to  ship  it  to  Chicago,  but  B.  attached  it  for  non-payment  of  purchase  money, 
whereupon  it  was  agreed  by  A.,  B.,  and  the  station  agent  that  the  bill  of  lad- 
ing should  be  issued  to  B.  as  consignor,  and  that  he  should  hold  it  as  securitv 
for  his  claim  against  A.,  and  that  they  would  take  the  bill  of  lading  to  a  bank 
and  draw  sufficient  money  to  pay  B.'s  claim.  The  bill  of  lading  was  issued 
without  filling  in  anv  consignee,  and  was  assigned  and  delivered  with  a  draft 
attached  which  the  bank  had  discounted  to  the  cashier  of  the  bank.  A.  di- 
rected the  station  agent,  if  he  received  no  further  instractions,  to  ship  the 
lumber  to  Chicago  to  C,  which  was  done,  and  the  lumber  was  delivered  to  C. 
before  the  bank  knew  of  it.  Held,  in  an  action  by  the  bank  against  the  rail- 
road for  delivering  the  lumber  to  C.,  that  parol  evidence  was  not  admissible 
to  show  that  the  name  of  the  consignee  had  been  omitted  by  agreement  of 
the  parties;  that  the  bank  had  a  right  to  rely  on  the  bill  of  lading,  and  was  en- 
titled to  recover.     Garden  Orove  Bank  v.  Humeston  db  8.  H.  Co.,  (Iowa,)  761. 

Of  Persons. 

4.  Ejectment  of  Party  Wrongfully  on  Train— Duty  of  Conductor.  — It  is 
the  duty  of  a  railroad  conductor  to  stop  his  train  before  ejecting  a  passenger. 
V.25N.W. — 61 
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(who  ii  wrongfallj  thereon,)  bo  as  to  avoid  the  danger  of  personal  injniy, 
8taU  V,  KiTmey,  (Minn.)  705.» 

5.  Liability  of  Cohdcctor  fob  Assault. —He  is  liable  for  an  assualt  if  he  for- 

cibly ejects  such  passenger  while  the  train  is  in  motion.    Id, 

6.  PuBCHABEB  OF  TiCKBT  ENTITLED  TO  CONTINUOUS  PASSAGE  ONLY. — In  the  ab- 

sence of  any  agreement  to  the  contrary,  the  purchaser  of  a  railroad  ticket  is 
only  entitled  to  one  continuous  passage  upon  it.  Wyjnan  y.  Northern  JPae.  M. 
(7o..(Minn.)849.» 

7.  Right  to  Stop  Otbb. — ^When  he  has  selected  his  train  and  commenced  his 

journey,  he  has  no  right  to  leave  at  an  intermediate  point  without  the  car- 
rier's assent,  and  afterwards  demand  that  the  contract  be  completed  on 
another  train.    Id. 

8.  Two  Railroad  Comfanibs  Running  oyeb  Same  Road.— The  road  from  8.  to 

A.  was  used  by  both  defendant  and  the  St.  P.,  M.  &  M.  R.  Co.,  each  company 
operating  its  own  trains.  The  plaintiff  purchased  a  ticket  from  S.  to  AT, 
(which  was  good  on  a  train  of  either  company.)  entered  at  S.  a  train  of  the  lat- 
ter company,  which  ran  only  to  M.,  a  point  intermediate  between  S.  and  A. 
The  conductor  of  this  train  accepted  this  ticket  in  payment  of  his  fare  from 
S.  to  M.,  ''punched'*  it,  and  returned  it  to  him.  Mela,  that  plaintiff  had  no 
right  on  this  ticket  to  resume  his  journey  to  A.  on  a  train  of  defendant.    Td. 

9.  Refusal  of  Passenger  to  Pay  Pabb— Expulsion  at  Place  not  a  Station. 

If  a  person  enter  a  train,  and  refuse  to  pay  his  fare  when  lawfully  demanded, 
he  is  a  trespasser,  and  not  a  passenger,  and  at  common  law  the  carrier  is  not 
bound  to  put  him  off  at  a  station  or  usual  stopping  place,  but  may  expel  him 
at  any  place,  provided  it  will  nol  expose  him  to  serious  danger,  or  result  in 
wanton  injury  to  him.    Id. 

See  Telbgbafh,  Etc.!  Comfanibs. 

CBRTIORARI. 

Usubpation  by  Officbb. — O&rthrari  will  not  lie  to  review  an  act  of  usurpation, 
as  the  revocation  of  an  auctioneer's  license  by  the  mayor  of  St.  Paul,  the  act 
not  being  quaei  Judicial,  but  a  mere  usurpation.  State  y.  Mayor  of  St.  Pauly 
(Minn.)  449. 

See  Judgment,  9. 

CHARGE  OF  THE  00X7RT.     See  Affbal,  9d;  Crqcinal  Law;  Ebbob,  8; 
Homioidb,  10;  Mabtbb  and  Sbbyant,  4;  Nbqliqbngb;  Sbduotion,  6;  Tblil. 

CHATTEL  MORTGAGE. 

VaUdUy. 

1.  Fraud— PowBB  of  Mobtgagob  to  Use  and*  Dibfobb  of  Pbofbbty— Attach- 

ment.—A  chattel  mortgage  is  fraudulent  as  to  creditors  when  there  is  an 
agreement  between  the  creditor  secured  thereby  and  the  mortgagor  that  the 
mortgagor  mav  use  and  dispose  of  the  goods  mortgaged  in  the  usual  course  of 
trade,  and  will  be  ground  for  an  attachment  by  another  creditor  of  the  goods 
so  mortgaged.    Anderson  v.  Patterson,  (Wib.)  54l.« 

2.  Fob  Moke  than  Debt— Good  Faith— Explanation.— When  a  mortgage  is 

taken  for  more  than  is  due  from  a  person  known  to  be  insolvent,  it  is  incum- 
bent on  the  mortgagee  to  show  that  the  mortgage  was  executed  in  good  faith, 
for  honest  purposes,  and  to  satisfactorily  explain  why  the  excess  was  thus  se- 
cured. Evidence  examined,  and  mortgage  sustained.  Carson  v.  Byers,  (Iowa.) 
826.# 

8.  Assignment  fob  Benefit  of  Cbbditobs— Fbaudulbnt  Pbbfebenge — Cods,  § 
2115.— A  chattel  mortgage  that  does  not  include  all  of  the  mortgagor's  prop- 
erty, and  that  at  the  time  of  its  execution  none  of  the  partners  intended  to 
operate  as  an  assignment,  will  not  be  considered  a  generu  assignment  for  the 
benefit  of  creditors,  and  void  because  it  gave  a  preference  to  the  mortgagee 
over  other  creditors.    Id. 

4.  Descbiption— Sevebance  fbom  otheb  Goods.— Where  a  mortgage  is  given 
upon  chattels  which  have  not  yet  been  selected  from  a  large  quantity  of  the 
same  kind,  where  no  severance  has  been  made,  and  no  one  can  point  out  the 
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property  described,  the  mortgage  is  void  because  of  nncertaintjr  when  the 
rights  of  sabsequent  purchasers  intervene.     Coab  v.  Gunnison,  (Mich.)  52* 

5.  Description  op  Property  —  Question  for  Jury.'— Whether  property  em- 

braced in  a  chattel  mortgage  could  be  identified  by  the  description  contained 
in  the  mortgage  is  a  question  of  fact  to  be  determined  by  the  jury.  Peterson 
▼.i^'i?^,  (Iowa5677.» 

6.  Stock  op  Gk)ODs — Transfer  of  Part  with  Mortoaoeb's  Consent  to  Debtor. 

Where  a  debtor  executed  to  his  creditor  a  chattel  mortgage  upon  a  stock  of 
goods,  and  retained  possession  of  the  goods,  there  being  no  agreement  by 
which  the  mortgagor  was  to  sell  any  part  of  the^oods  in  the  usual  course  of 
trade,  nor  permission  given  him  by  the  mortgagee  so  to  do,  the  fact  that  a 
small  part  of  the  mortgaged  property  was,  by  the  consent  of  the  mortgagee, 
transferred  to  a  third  party  in  pavment  of  a  debt  would  not  of  itself  render 
the  mortgage  fraudulent  and  voia  as  against  creditors.  Chicago  Lumber  Co, 
V.  Fis/ier,  (Neb.)  840. 

7.  Levy  by  Creditor  of  Mortgagor,  Mortgagee  Beii?g  in  PossESsioN.^Where 

a  chattel  mortgage  is  given  to  secure  a  bona  fide  debt,  and  the  n(iortgagee  has 
taken  possession  of  the  mortgaged  property,  or  has  the  right  to  do  so  under 
the  provisions  of  the  mortgage,  a  Judgment  creditor  of  the  mortgagor  cannot, 
without  the  consent  of  the  mortgagee,  levy  upon  the  mortgaged  property  and 
sell  it  under  execution;  and  especially  would  this  be  the  case  if  the  mortgaged 
property  consisted  of  a  number  of  articles,  such  as  a  stock  of  goods.  The 
remedy  woald  be  by  garnishee  process,  or  such  other  proper  proceeding  as 
would  reach  the  interest  of  the  mortgagor  after  the  debt  due  the  mortgagee 
was  paid.    Id. 

Lien — Foredo^re  Sale. 

8.  Lien — Waiver  by  Failttre  to  Claim  When  Property  ib  Lbyisd  on. — A 

party  claiming  a  lien  on  personal  property  under  a  chattel  mortgage  does  not 
waive  his  right  by  a  failure  to  assert  it  at  the  time  of  a  levy  on  the  property, 
unless  the  party  making  the  seizure  is  thereby  misled,  or  induced  to  cnange 
his  relation  with  reference  to  the  property.     OunseU  v.  McDonneU,  (Iowa,)  759. 

9.  Foreclosure— Injunction  by  Junior.— An  injunction  will  not  be  granted  at 

the  instance  of  a  Junior  mortgagee  to  restrain  the  foreclosure  of  the  senior 
mortgage,  on  the  ground  that  a  portion  of  the  crops  mortgaged  to  him  is  not 
covered  by  the  senior  mortgage.    Rankin  v.  Rankin,  (Iowa,)  268. 

10.  Satisfaction  —  Accepting  Money  Realized  from  Sale  of  Mortgaged 
Property— Estoppel. — ^When  a  mortgagee,  with  full  knowledge  that  prop- 
erty covered  by  his  mortgage  has  been  sold  for  its  full  value,  accepts  the 
money  realized  from  such  sale  from  the  mortgagor,  and  credits  the  amount 
on  the  mortgage  debt,  he  is  estopped  from  asserting  a  right  to  the  property 
sold  under  his  mortgage.    FiM  v.  Doyan,  (Wis.)  d58. 

11.  Chattel  Mortgage— Ebtofpbl— Accepting  Proceeds  of  Sale  of  Prop- 
erty.— A  mortgagor  who  accepts  the  proceeds  of  the  sale  of  propertv,  on  the 
foreclosure  of  a  chattel  mortgage,  over  and  above  the  amount  due  tne  mort- 
gagee, is  estopped  to  deny  the  validity  of  the  sale.   France  v.  Haynee,  (Iowa, )  98. 

See  Assignment  for  Benefit  of  Creditors,  7,  18;  Etidbncb,  18;  Mortgage. 

CHURCHES.    See  Rbligioub  Societies. 

CIRCUMSTANTIAL  EVIDENCB.    See  Evidence,  2. 

CmZEKSHIP.    See  Removal  of  Cause. 

CIVIL  RIGHTS.    See  Constitutional  Law,  19. 

CLAIM  AND  DELIVERY. 

Action,  when  Commenced — Pending  Action.-— The  plaintiff  commenced  this 
action  of  claim  and  delivery  against  John  Rahilly,  and  the  wheat  in  contro- 
versv  therein  was  taken  from  John  Rahilly's  possession  and  delivered  to  plain- 
tiff. '  Subsequently,  under  sections  43-46,  r.  66.  Gen.  St.  1878,  Patrick  H.  Rahilly 
was  made  a  party  defendant,  and  be  answered  and  took  part  in  the  trial  with- 
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out  objection.  It  appeared  that  after  the  action  was  orinnaUy  commenced 
against  John  Rahilly,  but  before  Patrick  Rahilly  was  made  party  defendant 
therein,  the  wheat  was  taken  from  plaintiff's  possession  in  an  action  of  claim 
and  delivery,  instituted  by  Patrick  Rahilly  against  plaintiff,  hominally,  and 
two  other  persons,  in  which  process  was  served  upon  such  two  other  persons, 
but  not  upon  plaintiff.  Held,  first,  that  the  action  brought  by  Patrick  Rahilly, 
though  pending  and  undetermined,  is  not  a  bar  to  this  action;  and,  second, 
that  this  action  is  to  be  taken  as  having  been  commenced  against  Patrick  Ra- 
hilly as  of  the  time  when  he  became  party  defendant  therein,  and  that  the 
property  and  right  of  possession  of  the  wheat  having  been  found  to  be  in  the 
plaintirf,  judgment  was  properly  rendered  in  plaintiff's  favor  against  Patrick 
Kahilly  for  the  possession  of  tne  wheat,  or  its  value.  Ohadbaumy.  BahWy, 
(Minn.)  838. 

CLERK  OF  COURT. 

Fees— Adhinistbbino  Oaths  to  Jubom  and  Witnesses  in  Crikinal  Cases,-- 
The  clerk  of  the  district  court  is  not  entitled  to  fees  from  the  county  for  ad- 
ministering oaths  to  jurors  and  witnesses  for  the  state  in  criminal  cases,  for 
the  purpose  of  verifying  their  accounts  for  per  diem  and  mileage  for  attend- 
ance at  court.     WUcox  v.  Board  of  County  ComWs,  County  of  Sibl^,  (Minn.)  351. 

See  Assignment  fob  Benefit  of  Cbeditobs,  1. 

COLLATERAL  SECURITY.    See  PringifaIi  and  Subbtt,  4.  • 

COLORED  PERSONS.  ^See  Constitutional  Law,  19. 

CONFESSION.    See  Judgment,  1. 

CONFLICT  OF  LAWS.    See  Bankbuftct,  3;  Courts,  1;  Public  LAime,  4,  6. 

CONSTABLE. 

Action  on  Bond  — Penalty  for  Selling  Property  on  Execution  without 
Notice.  —  The  statutory  penalty  of  $100  cannot  be  recovered  in  an  action 
against  a  constable  for  selling  property  without  giving  notice,  where  no  act- 
ual damage  was  suffered  by  the  defendant  in  execution  by  reason  of  the  fail- 
ure to  give  notice;  and  where  the  claim  for  actual  damages  in  the  petition  is 
withdrawn  at  the  trial  the  penalty  cannot  be  recovered.  Enfiela  v.  Blgler, 
(Iowa,)  251. 

See  Jail  and  Jailer,  1;  Sheriff,  2. 

CONSTITUTIONAL  LAW. 

Constitutional  Amendments. 

1.  Prohibition  of  Sale  or  Manufacture  of  Liquors.— The  proposed  con- 

stitutional amendment,  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors,  ?uild  not  properly  adopted;  following  Koehlery.  Hill,  14  N.  W.  Rep. 
788,  and  15  N.  W.  Rep.  609.    McMiOan  v.  BlaUner,  (Iowa,)  245. 

Special  Laws. 

2.  General  Application  Limited  to  Locality— Compensation  of  Surveyor 

General  of  Loghs— Laws  Minn.  1872,  Ch.  106,  §  3.— Section  8,  e.  106.  Special 
Laws  1872,  which  fixes  the  rattf  of  compensation  to  be  paid  to  the  surveyor 
general  of  logs  for  surveying  logs  coming  within  defenaant's  boom  (the  fate 
being  less  than  that  fixed  by  the  general  law)  affects  equally  the  interests  and 
rights  of  all  owners  of  such  lo^s,  and  is  not  liable  to  objection  as  partial 
and  unequal,  so  as  to  be  unconstitutional,  it  being  general  m  its  application 
to  all  in  the  locality  to  which  it  applies.  MerrtU  v.  Knife  Falls  Boom  Corp., 
(Minn.)  403. 
8.  Gen.  St.  Minn.  Ch.  66,  §  811  —  Execution— Exemption.— Section  311  is  not 
unconstitutional  as  class  legislation,  or  as  discriminating  between  different 
kinds  of  liabilities  as  respects  the  exemption  of  property  from  legal  process. 
Rodgers  v.  BrackeU,  (Minn.)  601. 
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Bnaeimeni  and  BntiKHng  Staiutei. 

4.  Enrolled  Bill— Pkdca  Facie  Eyidekce  of  Passage.— The  certificate  of  the 

presiding  officer  of  a  branch  of  the  legislature  that  a  bill  has  dnlv  passed  the 
nouse  over  which  ^^e  presides,  is  merely  prtma/aeM  evidence  of  that  fact,  and 
evidence  mav  be  i^ceived  to  ascertain  whether  or  not  the  bill  actually  passed. 
State  V.  MoCUUand,  (Neb.)  77. 

5.  JouBNALs  OF  Leoislaturb. — ^Theloumals  of  the  respective  houses  are  records 

of  the  proceedings  therein,  and  if  it  should  appear  from  them  that  a  bill  had 
not  actually  passed,  the  presumption  in  favor  of  the  certificate  would  be  over- 
thrown ana  tne  act  declared  invalid.    Id, 

6.  Act  bbcombs  a  Law,  whek— Sionatttbe. — ^Where  a  bill  Is  presented  to  the 

governor  of  Iowa  three  days  before  the  adjournment  of  the  legislature,  and  is 
not  returned  by  him  before  adjournment  of  such  legislature,  with  signature  or 
objections,  ana  not  signed  by  him  after  adjournment,  such  bill  does  not  be- 
come a  law.    Darling  v.  Boesch,  (Iowa,)  887. 

7.  Enbollmbht  by  Mistake— Chanob  of  VicinTE— Laws  Wis.  1888,  Ch.  814.— 

Chapter  814,  Laws  1888,  relating  to  change  of  venue  in  civil  actions,  was  never 
enacted  by  the  legislature,  but  was  by  mistake  enrolled  as  passed  by  both 
houses,  and  presented  to  and  approved  by  the  governor.  Sferacle  v.  Doion, 
(Wis.)  412. 

8.  Qbnebal  Subject— FoBECLoeiTBB  of  Heal  Estate.— The  act  of  July  29, 1858, 

entitled  "An  act  to  regulate  the  foreclosure  of  real  estate, "  and  regulating 
rights  of  redemptions  irom  sales  under  executions,  judgments,  orders,  or  de- 
crees of  courts,  and  under  mortgages  by  advertisement,  has  but  one  general 
subject,  which  is  sufficiently  expressed  by  its  title,  as  required  by  section  27, 
article  4  of  the  constitution.     CfiUett  v.  JtleOarthy,  (Minn.)  687. 

9.  Subject  not  Exfbessed  nr  Title  —  Oleomabgabinb  Act. — Act  No.  186  of 

the  Michigan  Public  Acts  of  1885,  '*to  prevent  deception  in  the  manufacture 
and  sale  of  dairy  products,  and  to  preserve  the  public  health, "  containing  a 
number  of  provisions  prohibiting  the  manufacture  and  sale  of  oleomargarine, 
is  unconstitutional.    iTarthtoestem  Jianvf'g  Co,  v.  Chambers,  (Mich.)  872. 

Legislative  Power— Judieial  Power, 

10.  Yalidatihg  Statutes.— It  is  not  competent  for  the  legislature  to  validate 
acts  which  are  utterly  void  for  jurisdictional  defects,  for  the  reason  that  the 
constitution  guaranties  to  every  one  the  possession  and  enjoyment  of  hisprop- 
erty,  unless  deprived  thereof  by  due  process  of  law.  Houseman  v.  Kent  CHrcuit 
Judge,  (Mich.)  369. 

11.  Judges  of  Distbict  Coxtbts.— Under  the  provisions  of  section  11  of  article  6 
of  the  constitution,  the  legislature  of  1885  had  the  power  to  orovide  by  law 
for  the  election  of  a  second  Judge  of  the  district  court  for  the  Second  judicial 
district,  notwithstanding  that  the  legislature  of  1883  had  provided  by  law  for 
the  election  of  an  additional  judge  for  the  Third  judicial  district,  and  for  the 
creation  of  four  new  judicial  districts,  and  for  the  election  of  judges  for  each 
thereof.    State  v.  Stevenson,  (Neb.)  585. 

12.  Who  may  Question.- A  court  will  not  (ordinarily)  listen  to  an  objection  made 
to  the  constitutionality  of  an  act  of  the  legislature  by  a  party  whose  rights  it 
does  not  affect,  and  who  has,  therefore,  no  interest  in  defeating  it.  Cooley, 
Const.  Lim.  (5th  Ed.)  197.    Id. 

18.  Judicial  Powbb— Dbain  Law.— The  duties  imposed  upon  the  court  by  How- 
eirs  Statutes,  §  1780,  are  not  judicial  in  their  nature,  but  belong  to  the  ad- 
ministrative branch  of  the  government,  and  the  statute  is  unconstitutional. 
Houseman  v.  Kent  Circuit  Judge,  (Mich.)  869. 

Betroactive  Laws. 

14.  Retboacttve  Law— Rbicedies. — Where  an  equitable  right  exists  in  favor  of 
creditors,  the  le^slature  may  create  a  legal  remedy  in  their  favor  that  will 
operate  upon  existing  judgments.    Atkins  v.  Atkins,  (Neb.)  724. 

Trial  by  Jury. 

15.  Jubt— Vebdict  by  Less  Than  Twelve  Jurobs.— Section  2798  of  the  Iowa 
Code,  authorizing  a  verdict  from  10  or  11  jurors,  in  a  civil  action,  when  the 
Jury  has  been  reduced  to  that  number  by  siclcness,  is  unconstitutional.  JEshle- 
man  v.  Chicago,  B.  A  Q.  B.  Co.,  (Iowa.)  251. 
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Protecti<mto  Libertp. 

16.  iMPRisoNMBirr  OF  Party  in  Contempt  for  Refusing  to  Obey  Order  of 
Court  in  Proceedings  Auxiliary  to  Execution— Code,  §  8155.— The  stat- 
ute authorizing  the  judge  to  commit  to  jail  a  party  who  refuses  to  obey  an 
order  iu  proceeding  auxiliary  to  execution,  directing  him  to  turn  over  prop- 
erty in  his  possession  to  the  court,  is  not  unconstitutional.  Beck,  C.  J.,  and 
Adams,  ,T..  dissenting.  Eikenhury  v.  Edwards,  (Iowa,)  832;*  Farmer  v.  Hoff- 
miun,  (Iowa,)  848. 

Commerce  and  Navigathn, 

17.  Oleomargarine  Act — Title. — Act  No.  186  of  the  Michigan  Public  Acts  of 
1885,  "to  prevent  deception  in  the  manufacture  and  sale  of  dairy  products, 
and  to  preserve  the  public  health,"  prohibiting  the  manufacture  and  sale  of 
oleomargarine,  is  of  doubtful  constitutionality  as  a  regulation  of  commerce, 
and  is  declared  unconstitutional  for  not  expressing  its  purpose  in  its  title. 
Northwestern  Manufg  Co.  v.  Chambers,  (Mich.)  372. 

18.  Liquor  Law— Extraterritorial  Effect.— The  act  of  the  legislature  ap- 
proved February  28,  1881,  commonly  known  as  the  "Slocumb  Liquor  Law," 
IS  not  unconstitutional,  as  being  in  violation  of  the  provision  of  the  constitu- 
tion of  the  United  States  which  provides  that  *'the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states;"  it  being  the  exercise  of  the  police  power  of  the  state  for  the  protec- 
tion of  its  citizens,  and  not  for  the  purpose  of  revenue  or  the  regulation  of 
commerce.  In  the  exercise  of  such  power  it  is  competent  for  the  legislature 
to  require  that  the  licensee  shall  be  a  resident  of  the  state,  and  subject  to  its 
laws  and  the  processes  of  its  courts.    Mette  v.  McGuckin,  (Neb.)  338. 

CvoU  Rights, 

19.  Refusal  to  Admit  Colored  Persons  to  Skating  Kink. — A  skating  rink  car- 
ried on  by  the  owner  of  the  buildine  without  any  license  from  the  municipal 
or  state  authorities  is  not  a  place  of  public  amusement,  nor  is  the  business 
carried  on  therein  of  such  a  public  character  that  a  refusal  to  admit  a  partic- 
ular person  thereto  would  be  a  denial  of  a  legal  right  for  which  he  could 
recover  damages  from  the  owner.    BowUn  v.  Lyon,  (Iowa,)  766. 

Polioe  Power. 

20.  Regulating  Keeping  of  Dogs.— To  regulate  the  keeping  of  dogs,  and  enforce 
the  regulations  by  forfeitures,  fines,  and  penalties,  is  within  the  police  power 
of  the  state.     City  of  FaribauU  v.  Wilson,  (Minn.)  450. 

21.  Plank-Road  Corporation— Charter— Unalterable— Protecting  Travel- 
ers.—Where  the  charter  granted  to  a  plank-road  corporation  is  to  be  unalter- 
able for  a  term  of  years,  it  is  yet  subject  to  such  police  regulations  as  mav  be 
necessary  to  protect  travelers  upon  its  road.  Carver  v.  Detroit  dt  8.  Ptank- 
road  Co.,  (Mich.)  183. 

See  Costs,  2;  Intoxicating  Liquors,  1;  Municipal  Corporations,  4;  Statutes; 

Vagrants,  8. 

CONTEMPT. 

Mortgage— Purchaser- Payment- Contempt.— A  party,  by  purchasing  real 
estate  at  a  judicial  sale,  subjects  himself  to  the  Jurisdiction  of  the  court, 
(Phillips  V.  nawley,  1  Neb.  320,)  and  the  court,  in  a  proper  case,  may  compel 
him  by  process  for  contempt  to  complete  his  purchase  bv  the  payment  of  the 
money.  Lansdown  v.  Elderton,  14  Yes.  512;  Executors  of  BrajtruT  v.  Cortlandt, 
2  Johns.  Ch.  605.     Gregory  v.  Tingley,  (Neb.)  88. 

See  Intoxicating  Liquors,  6. 

CONTINUANCE  AND  ADJOURNMENT. 

1,  Adjournment — Pending  Trial. — Pending  the  trial,  the  judge  of  a  district  court 
may  adjourn  the  term,  to  be  next  held  in  another  county,  for  one  week,  to 
give  sufficient  time  to  complete  the  trial,  which,  but  for  such  adjournment, 
would  proceed  after  the  day  fixed  for  the  next  term.  8t<ite  v.  Stevens,  (Iowa,) 
777. 
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9.  AjMOxiajsnatwr  of  Tbrm  m  Another  County  to  Procbbd  with  Trial.— 
Where  the  Judge,  being  unable  to  dispose  of  the  business  of  the  term  before 
the  commencement  or  a  term  of  court  in  another  count^f  postpones  the 
term  in  such  county,  and  proceeds  with  the  trial  of  a  criminal,  it  cannot  be 
objected  that  the  accused  was  unlawfully  tried.    State  y.  Feterson,  (Iowa,)  780. 

CONTRAOT. 

Validity. 

1.  Gratuitous  SBRvicaB— Subsequent  Promise  to  Pat.— Where  one  person  ren- 

ders services  gratuitously  for  another,  and  without  expectation  of  payment 
therefor,  no  moral  obligation  is  incurred  by  the  latter  which  will  supnort  a 
subsequent  promise  to  pay  for  such  seryices.    AUen  y.  Bryson,  (Iowa,)  o20. 

2.  Consideration— Parties— Agreement  to  Pat  Monet  to  Induce  Erection 

OF  Pork-Packing  House.- Where  parties  execute  a  written  contract  to  pay 
a  certain  amount  of  money  to  induce  "M.  and  his  associates, "  to  erect  a  pork- 
packing  house  of  a  certain  capacity  in  their  county,  and  the  house  is  erected 
by  a  corporation,  but  not  completed  until  after  M.  has  withdrawn  from  the 
corporation,  the  parties  executing  the  contract  are  liable  thereon.  Paddock 
y.  BartleU,  (Iowa,)  906. 
8.  Reliance  upon— Fraudulent  Representations. — ^False  representations  to 
avoid  a  contract  must  be  made  for  the  purpose  of  inducing  the  party  com- 
plaining to  enter  into  the  contract,  and  must  have  been  relied  upon  by  him. 
Berringer  y.  Beechvr,  (Mich.)  491.* 

4.  Restraint  of  Trade. — A  contract  for  the  sale  of  a  business  providing  that 

the  vendors  shall  not  carry  on  the  same  business  within  two  miles  of  their 
former  place  of  business,  for  a  certain  time  specified  in  the  contract^  is  not 
void  as  being  in  restraint  of  trade.    Arnold  y.  Kreuteer,  (Iowa,)  138. 

Oonstruction — Actions, 

5.  Deed — Contemporaneous  Instruments. — Contemporaneous  instruments  in 

the  same  transaction  will  be  construed  together;  and  the  fact  that  the  execu- 
tion and  delivery  of  one  precedes  that  of  the  other  by  a  few  minutes  or  half 
an  hour  will  not  destroy  tneir  contemporaneousness.  Jeffrey  v.  Hv/rsh,  (Mich.) 
176. 

6.  Tort— Negligent  Performance  of  Contract.- Where  an  action  is  main- 

tainable for  a  tort  simply,  without  reference  to  any  contract  between  the  par- 
ties, the  action  is  one  of  tort  purely,  although  the  existence  of  a  contract  may 
have  furnished  the  occasion  or  opportunity  for  committing  the  tort,  and  the 
tort-feasors  need  not  be  Joined  as  defendants.  WhiUaker  v.  CoUina,  (Minn.) 
682. 

7.  Parties. — ^But  in  actions  for  torts  founded  on  contracts  or  ex  quctai  contractu, 

where  the  action  is  not  maintainable  without  pleading  and  proving  the  con- 
tract, the  gist  of  the  action  being  its  breach  either  by  malfeasance  or  non- 
feasance, the  action  is  one,  tn  substance,  on  the  contract,  and  all  persons 
Jointly  liable  must  be  sued.    Id. 

Bee  Alteration  of  Instruments,  2;  Covenant;  Damages,  2,  4;  Drains  and 
Sewers,  2;  Fraud,  Statute  of;  Gaming;  Quarantt;  Insane  Persons,  3; 
Insurance;  Landlord  and  Tenant;  Master  and  Servant,  1;  Mortgage; 
Pleadings,  8,  11;  Principal  and  Surety;  Real  Estate  Agents;  Sale; 
Schools  and  School-Districts;  Specific  Performance;  Vendor  and  Pur- 

GHABBR. 

CONTRIBUTORY  NEGLIGENCE.    See  Municipal  Corporations,  18;  Negli- 
gence. 

CONVERSION.    See  Trover  and  CoNysRSiON. 

CORPORATIONS. 
Ifemberi  and  Stockholders. 

1.  DmcovERY— Non-Resident  Stockholders— Demurrer.— Where  stockholders 
are  out  of  the  jurisdiction  of  the  court,  and  the  fact  appears  upon  the  face  of 
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the  bill,  a  decree  may  be  made  against  those  over  whom  the  court  has  acquired 
jarisdiction;  and  where  a  bill  is  filed  against  all  the  stockholders,  and  somte 
are  not  brought  in,  if  valid  reasons  are  given  for  not  bringing  in  some  of  theno, 
the  defect  cannot  be  taken  advantage  of  by  general  demurrer.  Brewer  v.  Mieki' 
gan  8aU  Ass'n,  (Mich.)  874. 

2,  Stockholdebs— AcTioisr  to  Bnfobgib  Liabilitt—Pabttbs.— Under  sectionB  9, 
10,  11,  c.  34.  Gen.  St.  1878,  a  creditor  of  a  corporation,  such  as  those  provided 
for  in  the  chapter,  may  sue  the  corporation  for  the  debt,  and  Join  as  defend- 
ants one  or  more  of  the  stockholders  to  enforce  their  individual  liability;  and 
in  such  action  it  is  unnecessary  to  loin  all  the  creditors  of  the  corporation,  or  all 
the  stockholders  subject  to  indiviaual  liability.  Merchants  Nai.  Bank ▼.  BaUsg 
Manufg  Co,,  (Minn.)  689. 

Z,  Refusal  of  Cokporation  to  Sub.— Where  a  stockholder  brings  an  action  for 
the  misappropriation  of  the  funds  and  property  by  an  officer  of  the  corpora- 
tion, the  complaint  must  allege  that  the  corporation,  on  being  applied  to,  re- 
fused to  sue.    Baud  v.  Wisconsin,  P.  <k  8.  By,  Oo,,  (Wis.)  588. 

OorporaU  SU>6k, 

4.  Obrtifioatb  of  Stock  Issued  m  Wrong  Christlait  Name— Parol  Evidengb. 

Where  a  certificate  of  stock  in  a  banking  corporation  has  been  issued  to  a 

Earty  by  a  wrong  Christian  name  by  mistake,  m  an  action  to  enfore  his  lia- 
ility  as  a  stockholder^arol  evidence  is  admissible  to  show  the  mistake. 
Cleveland  v.  Bumham,  (Wis.)  407. 

5.  Ownership  of  Stock— Cbrtdtcatb  ab  Evidence.— Where  the  books  of  a 

bank  have  been  lost,  the  certificate  of  stock  issued  to  a  party  affords  prima 
fade  evidence  that  the  transfer  of  the  stock  represented  thereby  had  been  law- 
fully consummated,  and  the  title  thereto  put  in  him.    Id. 

6.  Books  Lobt^— Record  of  Stockholders.— When  the  books  of  a  bank  have 

been  destroyed  or  lost,  a  certified  copy  of  the  recorded  list  of  names  of  stock- 
holders required  by  statute  to  be  filed  in  jegister  of  deeds'  office  is  prima 
fade  evidence  as  to  the  ownership  of  the  stock.    Id, 

7.  Interest  on  Judgment  against  Stockholder. — The  liability  of  a  stock- 

holder becomes  fixed  when  a  judgment  is  obtained  by  which  it  is  ascertained 
that  the  assets  and  property  of  the  bank  have  been  exhausted,  and  the  in- 
debtedness of  the  plaintiff,  or  the  balance  of  the  Judgment,  exceeds  the  amount 
of  stock,  and  he  will  be  liable  for  interest  on  the  amount  of  his  stock  from, 
that  date.    Id, 

Officers, 

8.  Corporation— Seait-Authority  of  Officer.— The  seal  of  a  corporation  is 

prima  fade  evidence  that  it  was  affixed  by  proper  authority,  and  the  court 
will  presume  that  the  deed  was  executed  by  proper  authonty.  Goodnoto  v. 
Oakley,  (Iowa,)  913. 

Actions  against  OorpcratUms. 

9.  CJOMPLAINT  NOT   STATING   CORPORATE   CHARACTER  OF   DEFENDANT — ANSWER 

— ^Verdict.— An  answer  admitting  the  making  by  the  defendant  of  the  con- 
tract sued  on,  a  verdict  will  not  be  set  aside  because  the  complaint  did  not 
allege  that  the  defendant  was  a  corporation.  Monson  v.  Si,  PatU,  M,  &  M. 
By.  C(?.,  (Minn.)  595. 

Unincorporaied  Associations. 

10.  Liability  of  Parties  Attempting  to  Form  Corporation.— Several  persons 
who  having  entered  into  articles  of  association,  with  the  intention  of  becom- 
ing incorporated,  but  who  have  failed  to  perfect  an  incorporation,  are  indi- 
vidually liable  upon  a  contract  which  they  may  be  found  to  have  authorized 
to  be  made,  or  wnich  they  may  have  ratified,  although  such  contract  may  have 
been  in  terms  the  contract  of  the  association  or  assumed  corporation.  John- 
son V.  Corser,  (Minn.)  799;  Upton  v.  Corser,  (Minn.)  801. 

11.  Grading  and  Extension  of  Street— Members  not  Partners. — The  pur- 
poses of  such  an  association  being  to  secure  the  extension  and  grading  of  a 
public  street,  not  for  ^ain  or  profit,  held,  that  the  prosecution  of  the  contem- 
plated work  by  the  unincorporated  association  did  not  constitute  the  associa- 
tion a  partnership  proper,  nor  the  associates  copartners,  with  authority  (im- 
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plied  from  their  relations)  in  each  member  to  bind  all  of  the  associates  by 
any  act  within  the  scope  of  the  bnsiness  undertaken.    Id.;  Id. 

^e  Banks  and  Bankinq;  CoNSTTFUTiONAii  Law,  21;  Oas  Cohpanibs;  Insubanob; 
.  Municipal   Cobporationb;    Railboad   Ck)MPANiBs;    Rslioious   Bocibtibs; 

TbLBOBAPH  and  TbLBPHONB  COMPANIBS;  TuBNPIKB  Ck>lCFANIB8. 

COSTS. 

1.  DouBLie  CosTB— Afpbal  vbom  Jubticb  of  thb  Pbacb.— In  cases  arising  un- 
der Oen.  St.  c.  84,  §  56,  doable  costs  may  be  allowed  in  the  district  court  on 
appeal  from  justice's  court,  in  addition  to  the  extra  allowance  made  by  the 
Justice.    SeMmmde  v.  Chicago,  M.  A  St.  P.  By.  Oo.,  (Minn.)  847. 

18.  VALrorry  of  Statutb.— The  validity  of  the  provision  allowing  double  costs 
in  such  cases  sustained;  following  Johiuon  v.  Eaikoay  Co.,  29  Minn.  425;  S.  C. 
18  N.  W.  Rep.  678.    Id. 

5.  Chanob  of  Vbnub  —  Fbeb.— It  is  provided  by  statute  (chapter  451,  P.  &  L. 

Laws  1871)  that  there  shall  be  paid  to  the  cleric  at  the  time  of  commencement 
of  each  action  or  proceeding  instituted  in  the  circuit  or  county  court,  or  upon 
filing  the  original  papers  of  any  suit  or  proceedings  in  either  of  said  courts, 
upon  an  appeal  from  an  inferior  court,  or  upon  a  cnange  of  venue  from  some 
other  county, — except  in  criminal  cases,— a  fee  of  two  dollars  in  addition  to 
:8tate  and  county  tax.  On  failure  to  comply  with  this  statute  the  cleric  is 
guiltyof  a  breach  of  his  official  bond  if  he  files  such  papers.  Klauta  v.  Wer- 
ner, (wis.)  206. 
4.  OnsTOM— Effect.— Where  the  clerls  has  always  treated  certain  attorneys  as 
liable  for  costs,  and  never  required  them  to  pav  said  fee,  this  can  create  no 
rights  in  favor  of  such  practice,  or  relieve  from  liability  to  pay  such  fee.    Id. 

6.  Oountibs  —  Costs  in  Cbiminal  Casks— Removal  of  Case  — Code  Iowa,  §§ 

8841,  4881.  4886.  —  Code,  §§  8841.  4881,  4886,  provide  that  the  county  wherein 
an  indictment  is  found  shall  pay  the  county  wherein  the  trial  is  had  all  costs 
and  expenses  incurred  on  the  trial  of  the  case,  and  not  the  costs  only  which 
may  be  taxed  against  the  accused.  County  of  Jone%  v.  County  of  Linn,  (Iowa,) 
980. 
<.  Witness  Fees  —  Attendance  without  Subpcbnas.  —  If  witnesses  attend  the 
trial  without  subpcenas,  and  their  evidence  is  material  for  the  defense,  they 
are  entitled  to  fees,  and  the  county  is  bound  to  pay  them.     Id. 

7.  Order  by  Court  for  Payment.  —When  there  are  two  successive  trials,  the 

judge  may,  after  the  last  trial,  without  an  application  of  the  accused,  order 
the  payment  of  witness  fees.    Id, 

8.  Time  of  Making  Order.  —  It  is  not  necessary  that  such  an  order  should  be 

made  by  the  Judge  during  the  progress  of  the  trial.    Id. 

See  Appeal,  4;  Counties,  7;  Railroad  Companies,  18. 
COUNTER-CLAIM.    See  Pleading,  8,  9;  Set-Off  and  Counter- Claim. 

COUNTIES. 

Boards  and  OfflcerB. 

1.  County  Board— PowBRS.-Counties  and  county  boards  can  only  exercise  such 

powers  as  are  expressly  granted  by  statute,  aud  such  graut  of  po^^er  must  be 
strictly  construea.     State  v.  Gommtsaioners  Lincoln  Co.,  (Neb.)  91. 

2.  Poor  Tax  — Code,  §  1881,  as  Amended  by  Act  of  1876.  Cii.  149.— The  board 

of  supervisors  of  a  county  having  a  population  of  less  than  33,000  inhabitants 
has  power  to  levy  a  tax  not  exceeding  one  mill  on  the  dollar,  for  the  support 
of  the  poor  therein,  when  the  ordinary  revenue  of  the  countv  is  insufficient. 
Lucas  Co.  V.  Chicago,  B.  d  Q.  By.  Co.,  (Iowa,)  769;  Chicago,  JB.  &  Q.  By.  Co. 
V.  Union  Co.,  (Iowa,)  769. 

8.  Complaints  against  County  Officers.— In  counties  under  township  organ- 
ization the  board  of  supervisors  have  authority  to  hear  and  determine  com- 
Slaints  against  county  officers  under  the  provisions  of  article  2,  r.  18,  of  the 
ompiled  Statutes  1885.     State  v.  County  Board  Saline  Co.,  (Neb.)  587. 
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4.  MA17DAMUB  TO  CoHFBL  ACTION.— Where  the  board  has  assumed  Jnrisdictioa 
of  such  a  cause,  and  has  passed  upon  the  sufficiency  of  the  complaint,  and  aft- 
erwards refused  to  act  in  the  case,  upon  an  application  to  the  supreme  court, 
in  the  exercise  of  its  original  Jurisdrction,  for  a  mandamus  to  compel  action, 
the  court  will  not  inquire  into  the  sufficiency  of  the  complaint  further  than 
to  ascertain  if  it  is  such  a  complaint.    Id. 

6.  Extent  of  Cohuand. — ^While  the  supreme  court  can  by  a  mandamtis  compel 
a  board  of  county  supervisors  to  act  upon  a  complaint  against  a  county  offi- 
cer, yet  it  can  in  no  way  control  its  judgment  or  legal  discretion.    Id. 

6.  Pbacticb  before  Boabd — Removal  of  County  Officer.— A  respondent,  in 

a  proceeding  to  remove  him  from  a  county  office,  has  the  right  to  present  as 
many  legal  questions  for  decision  by  the  county  board  as  he  may  think  nec- 
essarvforhis  proper  defense;  but  the  board  has  the  authority  and  right  to 
deciae  such  questions,  either  with  or  without  argument,  as  it  may  deem  proper. 
It  is  not  required  to  waste  time  in  listening  to  unnecessary  arguments.    Id. 

7.  Power  to  Tax  Costs.— Where  a  party  to  a  i)roceeding  before  the  county 

board  causes  the  attendance  of  unnecessary  witnesses,  or  in  any  other  man- 
ner needlessly  augments  the  costs  and  expenses  of  a  trial,  it  is  within  the 
power  of  the  board  to  tax  such  unnecessary  costs  to  the  party  making  them, 
and  it  should  in  all  proper  cases  exercise  such  power.    Id. 

8.  Quorum— Special  Meeting — ^Notice.— In  a  proceeding  before  a  board  of  su- 

pervisors to  remove  from  office  a  county  officer,  two-thirds  of  all  the  mem- 
bers elected  constitute  a  quorum.  It  is  not  essential  that  all  the  members  be 
present;  but  of  a  special  meeting,  all  must  be  notified.    Id. 

9.  Duty  of  Board  to  Try  and  Detbrminb.— When  a  complaint  against  a  county 

officer  is  made  and  filed  with  the  county  clerk,  it  is  the  duty  of  the  county 
board  to  hear  it.  They  have  no  authority  to  order  its  removal  to  the  district 
court  for  trial.    Id 

10.  Advertibbment  for  Bids. — ^Where  a  county  board  advertise  for  bids  for  the^ 
erection  of  a  public  bridge,  which  will  cost  to  exceed  $500,  in  a  newspaper 
printed  and  of  general  circulation  in  the  county,  and  also  with  a  considerable 
circulation  throughout  the  state,  but  one  advertisement  continued  for  four 
consecutive  weeks  is  necessary.    Brown  y. Kramer ,  (Neb.)  856. 

11.  Selection  of  Paper  by  County  Board.— Where  the  county  board  act  in 
good  faith,  their  decision  as  to  the  selection  of  a  paper  in  which  to  advertise 
cannot  be  attacked  in  a  collateral  proceeding,    /a. 

Bridges. 

13.  Dbfbctivb  Bridge— Injury— Action— Evidbnob.— In  an  action  against  the 
county  for  injury  sustained  by  reason  of  a  bridge  in  a  highway  being  out  of 
repair,  it  is  error  to  refuse  testimony  offered  to  show  that  the  injured  party 
could  have  reached  his  destination  by  another  road,  equally  convenient,  over- 
a  good  bridge.     Walker  v.  Decatur  Co.,  (Iowa,)  256. 

18.  In  Two  CouNTiBfl.— Sections  87  and  88  of  the  road  law(Comp.  St.  c.  78)  merely 
authorize  the  county  boards  of  counties  separated  by  a  stream  to  meet  and 
confer  together  in  regard  to  the  erection  jointly  of  a  bridge  across  such  stream, 
and  to  enter  into  a  Joint  contract  for  that  purpose;  but  in  the  absence  of  a 
contract  there  is  no  power  of  one  board  to  erect  or  repair  a  bridge  across  such. 
stream,  and  compel  the  other  board  to  pay  part  of  tne  cost.  Brawn  v.  Cra- 
mer, (Neb.)  856. 

14.  DiBGRBTiON  OF  CoxTNTY  BoARD. — ^The  court  wlll  uot  control  the  discreUon  of 
the  coynty  board  as  to  what  bridges  they  shall  erect  or  repair,  unless  there  is 
a  clear  abuse  of  the  trust,  even  where  tHere  are  not  sufficient  f unda  avaUable 
to  erect  or  repair  all  necessary  bridges.    Id. 

16.  Bonds.— Where  the  middle  of  a  stream  is  the  dividing  line  between  two  coun- 
ties, and  a  bridge  is  erected  across  said  stream  by  the  county  board  of  one  of 
such  counties  without  the  co-operation  of  the  county  board  of  the  other,  the 
county  erecting  the  bridge  may  use  precinct  bonds  voted  for  that  purpose  to- 
complete  the  bridge  in  the  county  not  co-operating  in  the  erection  of  the 
bridge.    Id. 

16.  Injunction  by  Tax-Paybr— Lachbs. — A  tax-payer  who  seeks  to  enjoin  the 
payment  of  money  for  the  erection  of  a  public  bridge,  which  he  claims  is  be- 
ing constructed  in  violation  of  law,  must  act  with  reasonable  promptness.    If 
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he  is  guiltv  of  gross  laches;  and  knowingly  permits  the  contractor  to  incur 
liabilities  in  good  faith  in  the  construction  of  the  greater  portion  of  the  work, 
an  injunction  will  be  denied.    Id. 

Warrants. 

17.  County  Warrants— Pakticulak  Fund — Suit  to  Enforce  Payment— Man- 
damus.— Where  warrants  are  drawn  on  the  county  treasury  payable  out  of  a 
particular  fund,  the  holder  of  such  warrants  may,  on  presentment  for  pay- 
ment and  refusal,  bring  suit  against  the  county  without  first  requesting  the 
levy  of  a  tax  to  replenish  the  particular  fund  out  of  which  they  are  payable. 
QtKere,  whether  the  holder  can  mandamtis  the  treasurer,  and  compel  him  to 
pay  such  warrants  out  of  the  general  fund.  MUla  Go.  Nat.  Bank  v.  MiUs  Co., 
(Iowa,)  884. 

Bee  Mandamus;  Taxes,  9. 

COURTS. 

1.   GaRNIBHMSNT— JUDOMBNT  IN  UNITED  STATES  CoURT— SUIT  IN  StATB  CoURT. 

—March  7,  1884,  B.  was  indebted  on  open  account  to  C.  &  D.,  and  on  that 
day  the  firm  assigned  their  claim  to  .\.  On  March  8,  1884,  E.,  a  simple  con- 
tract creditor  of  C.  &  D.,  commenced  suit  by  attachment  against  them  in  the 
United  States  circuit  court,  and  on  June  17.  1884.  recovered  a  judgment.  On 
April  35,  1884,  they  garnished  B.,  and  on  May  21st.  B.  filed  a  disclosure  ad- 
mitting his  indebteofness  on  the  day  of  service  of  the  writ,  but  stating  that 
Srevious  thereto  he  was  notified  of  the  assignment  of  the  debt  to  A.  On  the 
ay  of  the  disclosure  an  issue  was  framed  between  the  parties  and  E.  obtained 
a  verdict.  On  June  14th,  three  days  before  judgment  in  the  principal  suit, 
an  order  was  passed  that  A.  appear  and  defend  ner  rights  under  the  assign- 
ment, but  she  did  not  appear,  and  July  5th  judgment  was  rendered  against  B. 
as  garnishee,  for  the  amount  of  the  debt,  and  it  was  ordered  that  when  the 
money  was  collected  it  be  paid  into  court,  subiect  to  its  further  order.  A. 
sued  B.  in  justice's  court  to  recover  the  indebtedness  assigned  to  him  by  C.  & 
D.,  and  B.  pleaded  in  abatement  the  proceedings  in  the  LJnited  States  court, 
and  on  appeal  to  the  circuit  court  pleaded  in  bar  the  judgment  in  the  United 
States  court,  and  the  payment  of  the  amount  of  the  debt  into  that  court.  Held, 
that  A.  was  bound  by  the  proceedings  of  the  United  States  court,  and  was  not 
entitled  to  recover  in  the  suit  in  the  state  court.  Sherwood,  J.,  dissenting. 
Rothschild  v.  Burton,  (Mich.)  49. 
2.  Public  Lands  —  Final  Decision  op  Secretary  op  Interior.  —  Plaintiff's 
complaint  alleged  that  he  had  settled  upon  land  of  the  United  States  as  a 
homestead  claimant,  and  had  complied  with  the  requirements  of  the  law  as 
to  residence  and  cultivation;  but  that  defendant  had  wrongfully  and  by  force 
taken  possession  of  the  land,  and  in  a  contest  before  the  secretary  of  the  in- 
terior department  had,  by  perjury  and  false  evidence,  obtained  a  final  certif- 
icate for  the  land,  and  was  perfecting  his  title  in  violation  of  plaintiff's 
rights,  and  praying  that  defendant  be  adjudged  to  release  all  his  claim  to  the 
land  to  plaintiff,  and  plaintiff  have  judgment  that  he  had  complied  with  the 
homestead  law,  and  that  he  is  entitled  to  the  land.  Held,  that  the  state  court 
had  no  jurisdiction,  and  could  afford  plaintiff  no  relief.  Empey  v.  Plugert, 
(Wis.)  m. 
8.  When  State  Court  may  Intbrpere. — ^A  state  court  may  have  jurisdiction 
to  inquire  into  the  homestead  rights  of  a  party  to  the  patent  of  the  United 
States  under  the  laws  of  congress,  and  to  reverse  the  decision  of  the  land  de- 

Jiartment  adverse  to  such  right  when  procured  by  fraud  or  perjury,  but  such 
urisdiction  can  be  exercised  effectually  only  when  the  title  is  vested  in  a 
party  amenable  to  such  iurisdiction,  so  that  a  judgment  could  be  entered 
which  would  act  effectually  upon  the  title,  and  compel  defendant  to  convey 
it  to  the  party  defrauded.  la. 
4.  District  Courts  —  Jurisdiction  —  Division  op  District.  —  When  a  case  is 
pending  in  any  county  within  the  limits  of  a  judicial  district,  the  district 
court  has  such  jurisdiction  as  the  territorial  legislature  has  prescribed,  and 
must  hear  and  determine  all  such  matters  and  causes,  at  all  points  where 
courts  have  been  or  may  be  appointed  to  be  held,  except  those  in  which  the 
United  States  is  a  party,  without  regard  to  the  time  when  commenced,  or  any 
change  that  has  been  made  in  the  mstrict.    Murphy  v.  Murphy,  (Dak.)  806. 
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6.  MuNiGiPAi.  Ck)iJBT  OF  MiHHBAPOLis— 80MMOK8— Rbplbvth.— An  act  efltablish- 
ing  the  municipal  court  of  the  city  of  Minneapolis  construed  as  authorizing 
the  court  by  rule  to  change  a  prescribed  form  of  process  in  actions  of  replevin 
so  that  jurisdiction  of  the  person  of  the  defendant  might  be  acquired  by  the 
service  of  a  summons  as  in  the  district  court;  the  writ  of  replevin  adopted  by 
the  court  directing  only  in  respect  to  the  taking  and  disposition  of  the  prop- 
firty.    West  PubiuMng  Co.  v.  BotUneau,  (Minn.)  405. 

COVENANT. 

1.  Intbrbbt  n»  LiBU  op  Mkskb  Propits  and  Improvements.— In  an  action  for 

breach  of  covenant  of  seizin,  the  measure  of  plaintiff's  damages  is  the  con- 
sideration paid  for  the  land,  and  interest  thereon  from  the  date  of  payment, 
in  lieu  of  mesne  profits;  the  grantee  being  left  to  his  remedy  against  the 
e victor  who  has  established  a  paramount  title  to  obtain  payment  for  improve- 
ments.    Conrad  v.  Trustees  of  Grand  Orove  U.  A.  0.  B,,  v  Wis.)  24. 

2.  Action  by  Heirs  por  Breach  op  Contract.— Heirs  at  law  cannot  sue  on  con- 

tracts except  where  they  have  a  cause  of  action  on  covenants  running  with 
the  land,    Bourget  v.  Monroe,  (Mich.)  514. 

See  Vendor  and  Purchajber,  6. 
CREDITORS'  BILL.    See  Equttt,  3. 

CRIMINAL  LAW. 

Gomplaint —  Warrant--Indieii7ier^—-Infor7naHan. 

1.  Warrant  does  not  Require  Formality  op  Indictment.— It  is  not  necessary 

that  a  warrant  of  commitment,  under  which  one  is  confined  in  Jail  to  awaft 
the  action  of  a  ^rand  jury,  set  forth,  as  in  an  indictment,  all  of  the  facts  es- 
sential to  constitute  a  crime.  It  is  enough  if  it  clearly  designates  the  offense 
of  which  the  prisoner  is  accused,  and  shows  that,  upon  examination  before 
the  committing  justice,  it  had  appeared  that  such  offense  had  been  committed, 
and  that  there  was  probable  cause  to  believe  the  accused  to  be  guilty  thereof. 
Such  process  is  a  justification  to  the  officer  who  executes  it.  ColUns  v.  Brack- 
ett,  (Minn.)  70&. 

2.  Dispensing  with  Qrand  Jury. — The  act  "to  provide  for  prosecuting  offenses 

on  information,  and  to  dispense  with  the  calling  of  grand  juries  except  bv 
order  of  the  district  judges,"  which  took  effect  June  10,  1885,  applies  to  all 
cases  where  grand  juries  were  required  after  the  act  took  effect.  Jonss  v. 
State,  (Neb.)  527. 

8.  Grand  Jury— How  Required.— The  proceeding  by  information  is  exclusive, 
unless  the  jud^e,  in  a  written  order  filed  with  the  clerk  of  the  court,  shall  re- 
quire a  grand  jury,  in  which  case  it  shall  be  drawn  in  the  manner  provided 
by  law.    Id, 

4.  Justice  Entitling  Case  in  Name  op  City.— That  a  justice  of  a  city,  in  the  en- 

tries on  his  record,  and  in  the  papers  subsequent  to  the  warrant,  entitles  a 
criminal  proceeding  in  the  name  of  the  city  instead  of  in  the  name  of  the 
state,  they  fullv  disclosing  the  character  of  the  proceeding,  is  a  mere  irregu- 
larity which  will  be  disregarded.     (7%  of  Faribault  v.  Wilson,  (Minn.)  449. 

5.  Reperring  to  Ordinance  by  Kumber.— A  complaint  for  violation  of  a  city 

ordinance  need  not  set  forth  the  ordinance,  but  may  refer  to  the  number  ancl 
section  and  subject  of  the  ordinance,  and  state  the  acts  alleged  to  have  been 
in  violation  of  it.    Id. 

6.  Indorsing  Names  op  New  Witnesses  on  Information. —The  accused  has  a 

right  to  know  in  advance  of  the  trial  what  witnesses  are  to  be  |)roduced 
against  him,  so  far  as  then  known,  and  to  have  any  new  witnesses  indorsed 
on  the  information  as  soon  as  discovered.    People  v.  Quick,  (Mich.)  303. 

7.  Forgery — ^Meaning  op  Figures. — ^An  information  charging  the  alteration  of 

a  promissory  note  by  erasing  the  dollar-mark,  and  inserting  in  lieu  thereof 
the  figure  2,  so  that  the  amount  appeared  to  be  25.00,  is  sufficient  without 
alleging  that  the  figures  25.00  meant  5^25.     State  v.  Schwartz,  (Wis.)  417. 
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Trial  and  Evidence. 

8.  Introduction  op  Evidbncb  before  Reading  Indictment  or  Opening  Statb- 

HENT. — The  failure  to  read  the  indictment  to  the  jury  and  make  an  opening 
statement  before  introducing  evidence  will  not  be  ground  for  setting  aside 
the  conviction,  when  the  defendant  offered  no  objection  to  the  evidence,  and 
the  indictment  was  read  when  the  objection  was  raised.  State  v.  Norton, 
(Iowa,)  843. 

9.  Accused  Testifying— Commentino  on  Testimony.— Where  the  defendant  in 

a  criminal  case  is  sworn  as  a  witness  in  his  own  behalf,  his  failure  to  explain 
or  contradict  evidence  of  conduct  or  admissions  tending  to  criminate  him  is 
a  proper  subject  of  comment  before  the  jury,  and  may  be  considered  by 
them  on  the  question  of  his  credibility.    State  v.  Spaulding,  (Minn.)  798. 

10.  Attempt  of  Criminal  to  Escape  from  Custody.— An  attempt  or  effort  on 
the  part  of  a  partv  accused  of  crime  to  escape  from  custody  may  be  shown  as 
tending  to  establish  his  guilt.    SUUe  v.  Stevens,  (Iowa.)  777. 

11.  Circumstantial  Evidence— Conviction.— When  the  state  undertakes  to 
establish  the  ^ilt  of  one  accused  of  crime  by  circumstantial  evidence,  anv 
competent  evidence  which  tends  to  prove  way  material  fact  in  the  case  is  ad.- 
missible.  Any  distinct  fact  which  the  state  is  required  to  establish  may  be 
proven  by  circumstantial  evidence.    State  v.  Beno,  (Iowa,)  818. 

12.  Rejection  of  Evidence. — Where  an  offer  of  evidence  embraces  several  dis- 
tinct facts,  some  of  which  are  incompetent  or  immaterial,  the  whole  may  be 
rejected.    State  v.  Spaulding,  (Minn.)  793. 

18.  Alibi— Evidence— Reasonable  Doubt.— The  burden  of  proving  an  aUbi  is  on 
defendant,  but  he  is  not  bound  to  prove  it  beyond  a  reasonable  doubt;  and  if. 
upon  the  whole  case,  the  testimony  raises  a  reasonable  doubt  that  defendant 
was  present  when  the  crime  was  committed,  he  should  be  acquitted.  Statey. 
Fry,  (Iowa,)  788. 

14-  Jury— Disagreement— Discharge.— The  authority  of  a  Judge  of  the  district 
court  in  the  trial  of  a  criminal  case  to  discharge  the  jury  in  the  event  of  dis- 
agreement, without  the  consent  of  the  prisoner,  can  only  be  exercised  after 
the  jury  have  been  in  consultation  for  so  long  a  time  that  there  is  no  reason- 
able probability  that  they  will  agree.    State  v.  Schuchardt,  (Neb.)  722. 

15.  Discharge— Prisoner  Unnotified.- Where  a  cause  was  submitted  to  the  jury 
at  7  o'clock  p.  M.,  and  the  jury,  at  6  a.  m.,  the  next  day,  reported  to  the  judge 
that  they  were  unable  to  ag^ree,  and  were  discharged  by  him  without  the  con- 
sent of  the  prisoner,  or  notice  to  him  or  his  attorney,  rteld,  that  the  discharge 
of  the  j  ury  was  unauthorized,  and  the  prisoner  was  entitled  to  be  released.     Id, 

16.  Discharge— Record.— Where  a  jurv  in  a  criminal  case  is  discharged  for  any 
of  the  causes  mentioned  in  section  485  of  the  Criminal  Code  the  record  must 
show  the  necessity  for  such  discharge.    Id. 

17.  Verdict— Prejudice  of  Juror.— An  affidavit  of  defendant,  stating  that  he  is 
informed  and  believes  that  one  of  the  jurors  stated,  during  the  trial,  to  a  cer- 
tain person  named  that  he  would  find  the  defendant  guilty  or  hang  the  jury, 
is  not  sufficient  to  prove  improper  conduct  on  the  part  of  the  juror.  State  v. 
Tuek&r,  (Iowa,)  924. 

18.  Reading  Information  to  Jury. — It  is  not  necessary  to  read  the  information 
to  the  jury  when  the  defendant  has  been  properly  arraigned,  and  has  pleaded 
to  the  information,  and  the  jury  have  been  fully  instructed  as  to  the  na- 
ture of  the  crime  with  which  he  is  charged.     Osgood  v.  State,  (Wis.)  529. 

19.  Rebutting  Evidence.— Nothing  which  tends  to  prove  the  commission  of  the 
crime  itself,  or  its  immediate  surroundings,  can  be  classed  as  rebuttinj?  evi- 
dence, under  ordinary  circumstances,  and  admitted  as  such.  People  v.  Quick, 
(Mich.)  302. 

20.  Forgery- Adb£I88IBILITY  of  Altered  Note.— In  a  trial  for  forging  a  note 
bv  altering  it,  the  note  as  altered  is  admissible  in  evidence.  State  v.  Schwartz, 
(Wis.)  417. 

21.  Contradicting  Defendant.  —Where  the  accused  testifies  that  on  the  night 
of  the  burglary  he  was  in  another  city,  and  is  asked  as  to  seeing  a  procession 
there  on  that  night,  it  is  competent  to  prove  by  another  witness  the  appear- 
ance of  such  procession  to  contradict  him.     People  v.  Gibson,  (Mich.)  816. 

22.  Argument  to  Jury— Opinion  of  Prosecuting  Attorney.— Whatever  allow- 
ance may  be  made  for  professional  enthusiasm,  a  deliberate  and  solemn  aver- 
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ment  of  counBers  opinion  should  never  be  allowed  to  influence  the  Jury,  and 
when  such  an  expression  of  opinion  on  the  part  of  the  prosecuting  attorney 
is  made  as  an  opinion,  under  his  official  oath,  it  should  be  at  once  shot  out, 
and  its  influence  guarded  against  by  proper  instructions.  People  v.  Quick. 
(Mich.)  303. 
28.  Corroboration  of  Accomfligjs. — ^If  there  is  evidence  which  corroborates  an 
accomplice,  and  tends  to  connect  the  accused  with  the  commission  of  the 
crime  charged,  its  sufficiency  is  for  the  jury  to  determine.  State  v.  DeUz,  (lowa.^i 
141. 

Charge— Tnetnietione. 

24.  Trial — Instruction— Failtjiib  of  Accused  to  Testify. — ^Where  no  request 
is  made  at  the  trial  to  instruct  the  jury  that  they  are  not  to  consider  the  fail- 
ure of  the  accused  to  testify  on  his  own  behalf,  to  his  prejudice,  the  failure  to 
so  instruct  will  not  be  considered  error.     State  v.  Stevens,  (Iowa,)  777. 

35.  Instruction — Statute  of  Limitations.  —  Where  the  time  at  which  a  crime 
was  committed  is  not  essential,  it  is  not  error  to  instruct  the  iury  that  they 
must  find  that  the  crime  was  committed  on  or  about  the  time  charged,  or  at  a 
date  within  three  years  prior  to  the  finding  of  the  indictment.  &aie  v.  Fry, 
(Iowa,)  738. 

26.  Expressing  in  Exact  Language. — ^If  the  jury  understand  the  idea  intended 
to  be  conveyed,  the  fact  that  the  instruction  is  not  clothed  in  the  most  exact 
language  to  convey  such  idea  is  immaterial.    State  v.  Butier,  (Iowa,)  843. 

27.  Bbfusal  to  Instruct  as  Requested.— The  refusal  to  instruct  as  requested  is 
not  prejudicial  error  when  the  substance  of  the  instruction  refused  is  given 
by  the  court  on  its  own  motion.     State  v.  Reno,  (Iowa,)  818. 

28.  Duty  of  Each  Juror  as  to  Reasonable  Doubt.— Each  juror  must  vote  ac- 
cording to  his  own  conviction;  and  if  he  has  a  reasonable  doubt  in  his  mind 
as  to  the  guilt  of  the  defendant,  he  should  vote  accordingly.  State  v.  Frv. 
(Iowa.)  78S. 

Sentence. 

29.  Modifying  Sentence.— Where  the  findings  are  justified  by  the  evidence,  and 
there  is  nothing  in  the  circumstances  of  the  crime  to  recommend  the  guilty 
parties  to  the  mercy  of  the  court,  the  supreme  court  will  not  modify  a  sen- 
tence. In  this  case  defendant  was  sentenced  for  five  years'  imprisonment  for 
larceny.     State  v.  Reno,  (Iowa,)  818. 

80.  Lahceny  of  Horse— Excessive  Sentence. — Under  an  ordinary  charge  of 
larceny  of  a  horse,  the  excessive  penalty  imposed  by  the  act  of  1877  (How. 
St.  1^  9180)  for  horse-stealing  cannot  be  imposed  on  a  party  convicted:  but 
where  the  sentence  exceeds  five  years  it  may  be  reversed  for  the  excess,  and 
left  to  stand  for  so  much  as  is  good.    Peopte  v.  Seller,  (Mich.)  804. 

81.  Sentence  on  Second  Conviotion— Code  Iowa,  §  4445. — In  the  absence  of  a 
showing  that  the  court,  in  sentencing  defendant  on  his  second  conviction, 
did  not  take  into  consideration  the  time  he  had  already  been  imorisoned  on 
the  first  conviction,  held,  that  the  judgment  should  be  affirmed.  State. v.  Hop- 
kins, (Iowa,)  244. 

82.  Sentence  after  Term.— Defendant  having  appealed  from  a  conviction  be- 
fore a  justice  of  the  peace  for  selling  liquor  to  an  habitual  drunkard,  was 
found  guilty  by  the  circuit  court,  and  on  Decembers,  1885,  brought  before  the 
court  for  sentence,  but  sentence  was  deferred  from  time  to  time  until  May  26, 
1884.  when,  being  present  in  court  as  a  witness,  the  court  sentenced  him  to 
10  days  in  the  county  jail,  and  imposed  a  fine  of  $25,  with  costs,  amounting  to 
$145.54.    Held,  that  the  sentence  was  void.    People  v.  Kennedy,  (Mich.)  819. 

Appeal— Error, 

88.  Evidence  Sustaining  Verdict. — Where  evidence  sustains  verdict,  appellate 
court  will  not  interfere.     State  v  Butter,  (Iowa,)  848. 

84.  Appeal— Record— Evidence. — Where  the  abstract  filed  by  appellant  pur- 
ports to  be  an  abstract  of  all  the  evidence,  in  the  absence  of  any  showing  to 
the  contrary  it  will  be  assumed  that  the  evidence  set  out  was  made  of  record. 
State  y.  Tucker,  (Iowa,)  924. 

85.  Record— Evidence. — Instructions  appearing  correct  as  abstract  propositions 
of  law,  and  the  evidence  not  being  fully  set  out  in  the  record,  the  judgment 
is  affirmed.     Slate  v.  Goon,  (Iowa,)  927. 


Digitized  by 


Google 


INDEX.  975 

^.  Appbaxi — ^Reoobd—Abgxtment  of  Counsbl. — ^Amere  statement,  on  argnment 
in  the  rapreme  court,  that  the  district  attorney  was  guilty  of  such  misconduct 
in  his  arfipiment  to  the  Jury  as  to  demand  a  reversal  of  the  judgment  will  not 
be  considered.    State  y.  Peterson,  (Iowa,)  T^. 

^,  Rboobd— Objections  to  Jurobs— Presumption.— In  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  presumed  that  the  jurors  were  regularly  drawn 
and  summoned.     Osgood  v.  State,  (Wis.)  629. 

^.  Dbuxtbber  to  Indictment— Dismissaii  of  Oasb.— Where  a  demurrer  to  an 
indictment  on  two  grounds  has  been  sustained  as  to  one  and  overruled  es  to 
the  other,  but  the  court  has  dismissed  the  indictment,  the  defendant  cannot 
appeal  to  the  supreme  court.    SicUe  v.  Hoffman,  (Iowa,) 288. 

'See  Abbbst;  Assault  and  Battbby;   Bubolart;  Clbbk  of  Coubt;  Costs,  5; 

DiSTBICT  AND   PbOSECUTING  ATTORNEY;    EMBEZZLEMENT;  FiNBS;  FORGEBY; 

Habeas  Corpus;  Homicide;  Intozioatino  Liquors;  Juby;  Labcbny;  Rape; 

SBDUOTION;  YAeBANTS. 

CROPS.    See  EzxcunoK,  7. 

GROSS-COMPLAINT.    Bee  Plbading,  14;  Replbyin,  7. 

CUSTOM  AND  USAGE.    See  Costs,  4. 


DAMAGES. 

When  Beeoverable, 

n.  Stock  Eating  Cobn  nr  Cbib— Negligbncb.— When  A.  purchased  of  B.  an  in- 
closed pasture,  pajinff  therefor  an  extra  price,  the  consideration  for  such  ex- 
tra price  being  that  A.  might  turn  his  stock  into  such  pasture  and  thereby 
avoid  the  expense  and  trouble  of  having  to  herd  his  stock,  which  was  fully 
understood  by  B.,  and  where  the  stock  were  turned  into  the  field  and  contin- 
ued to  run  {here  until  the  pasturage  was  eaten  up,  B.  residing  upon  the 
Premises,  and  in  a  position  wnere  he  could  know  of  any  damage  being  done 
y  the  stock,  and  where  he  had  cribbed  his  com  on  the  premises,  and  within 
the  inclosure  in  which  the  stock  were  permitted  to  run,  but  A.  haid  no  knowl- 
edge of  the  existence  of  the  crib  of  com,  and  where  A.'s  stock,  without  his 
knowledge,  ate  and  destroyed  the  corn,  held,  that  A.  would  not  be  liable  for 
such  damage,  and  that  there  was  no  question  of  negligence  on  his  part  to  sub- 
mit to  a  trial  Jury.    Bohnes  ▼.  Jhoin,  (Neb.)  884. 

Measure. 

'2.  BpecuiiAtivb  Damaobs.— In  an  action  for  breach  of  contract  such  actual  dam- 
ages as  plaintiff  has  sustained  as  the  necessary  consequence  of  defendant's 
non-performance  may  be  recovered;  but  no  speculative  damages  can  be  al- 
lowed.   Ptf^TM  V.  Zana,  (Mich.)  604. 

3.  Genbbal  Rule  —  Pbbsonal  Injubt.— Where  a  person  sustains  an  injury 

through  the  negligence  of  another,  he  is  entitled  to  recover  to  the  extent  of 
the  injury  which  the  wrong-doer  should  reasonably  have  apprehended;  fol- 
lowing Pennington  v.  Western  Union  Tei.  Oo,,  04  K.  W.  Rep.  4fi.  Pennington  v. 
Western  Union  Tel.  Co.,  (Iowa,)  889. 

4.  CoNSBquENT  Losft— Aybbment  op  Knowledob.— Where  a  merchant  seeks  to 

recover  damages  for  failure  to  deliver  goods  at  the  time  on  which  they  were 
to  be  delivered,  and  consequent  loss  of  trade,  it  must  be  alleged  that  the  goods 
were  to  be  delivered  at  a  particular  time,  and  that  the  seller  knew  this  fact. 
Buffalo  Barb-toire  Co.  v.  Phillips,  (Wis.)  208. 

See  Animals,  6;  Cabbiebs,  2;  Covenant,  1;  Estoppel,  8;  Husband  and  Wife, 
8:  Injunction,  8.  4;  Intebbst;  Intoxicating  Liquobs,  22;  Negligence,  8,  9; 
New  Tbial,  4;  Railboad  Companies;  Waters  and  Wateb-Coubses,  8. 

DAMS.    See  Mills  and  Dams. 
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DEBTOR  AND  CREDITOR.  See  Absionmbnt  fob  Bbhxfit  op  CBBDiroBSr 
Attachubnt;  Fraud  akd  Fraudulekt  Conybtaiicbs;  Hombstbad;  Hub- 
band  AJTD  WiFB,  2;  InsoiiYBNcy;  Novation. 

DECEDENTS'  ESTATES.    See  Dbvise  and  Lboact;  Dowbb;  Ezbcutobs,  Era; 

WlTNB88»  1,  2. 

DEED.  See  Contract,  6;  Guabdian  and  Wabd,  4;  Insanb  Pbbsons,  4;  Hb> 
CHANic's  Libn,  2;  Mobtoaob;  Statutes,  4;  Vendob  and  Pubchasbb,  10. 

DEFAULT.    See  Jttdombnt,  2. 

DEMURRER.    See  Appeal,  4;  Criminal  Law,  88;  Mobtoagb,  12;  Plbadihq; 

Tbial,  5. 

DEPOSITIONS. 

1.  DEFOsmoN  Taken  in  Foricbb  Suit.— A  party  cannot  be  permitted  to  use  dep- 

ositions on  the  trial  of  one  cause  whicn  have  been  taken  in  another  cause 
without  having  filed  them  in  the  cause  in  which  he  proposes  to  use  them,  or 
obtaining  leave  before  the  commencement  of  the  trial  to  so  use  them.  S^rle- 
V.  Bichardson,  (Iowa,)  118. 

2.  Using  Part  of  Deposition  takbn  by  Oppositb  Pabty.— When  a  deposition 

taken  b^r  one  of  the  parties  to  a  suit  is  not  used  by  him,  his  opponent  may  in- 
troduce it  in  evidence;  and  if  the  witness  has  been  examined  as  to  different 
transactions,  he  mav  be  allowed  by  the  court  to  introduce  only  that  part  of 
the  deposition  relating  to  one  or  more  of  such  transactions;  but  he  should  not 
be  permitted  to  introduce  a  portion  of  his  testimony  on  any  given  subject 
while  declining  to  introduce  all  that  the  witness  had  said  on  that  subject. 
CHtiems'  Bank  v.  BhuUuel,  (Iowa,)  261. 

DEVISE  AND  LEGACY. 

Oanstruetion. 

1.  Ambiouitt. — ^Where  a  will  is  in  its  language  and  construction  ambiguous,  a 

court,  in  ascertaining  the  meaning  of  the  testator,  will  take  into  consideration 
the  surrounding  circumstances  under  which  the  will  was  made.  Dew  v.  Kaehn, 
(Wis.)  212. 

2.  Mabbiaoe  of  Leqatebs  with  Consent  of  Executobs— Condition  Peecedent 

— TBRinNATiON  of  Tbust.— The  bequests  in  a  will  were  made  to  the  execu- 
tors in  trust  for  the  testator's  children,  and  it  was  provided  that  the  executora^ 
should  have  the  management  and  control  of  the  property  devised  to  them 
until  the  children  should  marry,  and  that  when  any  child  should  marry  with 
the  consent  of  the  executors  the  portion  of  property  devised  for  the  benefit 
of  such  child,  or  the  proceeds  thereof,  should  become  his  or  her  property, 
and  the  executors  were  required  to  make  such  conveyances  as  might  be  neces- 
sary to  vest  the  absolute  title  in  the  legatee.  One  of  the  children  died  un- 
married at  the  age  of  22,  without  ever  having  asked  the  consent  of  the  exec- 
utors to  marry,  and  left  a  will  whereby  she  bequeathed  all  of  her  property, 
real  and  personal,  and  all  of  her  interest  and  right  in  her  father's  estate, 
whether  as  heir  or  devisee,  to  B.  ffeld,  construing  the  will  as  a  whole,  that 
the  provision  in  the  will  with  reference  to  marriage  did  not  create  a  condi- 
tion precedent  to  the  vesting  of  an  estate  in  the  legatees,  but  was  a  condition 
for  the  termination  of  the  trust  created  by  the  will;  and  that  B.  was  entitled 
to  the  estate  devised  and  bequeathed  to  him;  and  that  the  executors  could  be 
compelled  to  execute  the  conveyances  necessary  to  vest  the  title  in  him.  To- 
ner V.  Collins,  (Iowa,)  287;  BraziU  v.  Toner,  (Iowa,)  287. 
8.  Language  and  Cibcubcstances.— Language  and  circumstances  existing  at  the 
time  of  this  particular  will  considered,  and  held,  that  the  will  gave  only  a  life- 
estate  in  the  realty.    Dew  v.  Kuehn,  (Wis.)  212. 

Bigh;ts  of  Widows. 

4.  Widow's  Claim  to  One-Third  of  Estate  not  Devised  to  Heb.— S.,  by  will, 
disposed  of  all  his  property,  both  real  and  personal;  by  the  second  paragraph 


Digitized  by 


Google 


IKDBZ.  977 

devising  ceitsin  property  to  his  wife;  by  the  third,  fourth,  and  fifth  para- 
graphs providing  for  specific  legacies  to  certain  parties  named;  by  the  sixth 
paragraph  disposing  of  the  residue  of  his  estate  to  certain  other  parties  named: 
and  by  the  seventh  paragraph  directing  his  executor  to  sell  all  reai  restate  uut 
otherwise  disposed  of,  and  to  collect  all  Judgments  and  mortgages,  and  dis- 
tribute the  proceeds  as  directed  by  the  sixth  clause  of  the  will.  Ilddy  that  the 
S revision  in  the  will  for  the  wife  was  intended  to  be  in  lieu  of  her  dower  or 
istributive  share  of  the  estate,  and  that  she  was  not  entitlevi  to  take  under 
the  will  and  also  claim  one-third  of  the  estate  not  devised  u>  her.  Snyder  v. 
MiOer,  (Iowa,)  240. 

AcUan^^ProGtice, 

5.  Relsasb  of  Lboaot-— Pabtibs. — A  county  court  cannot  terminate  a  trust  cre- 
ated for  the  benefit  and  maintenance  of  a  dependant  beneficiary  simply  on 
the  ground  that  such  beneficiary  has  executed  a  release  of  her  rights  and 
claims  to  other  parties  interestea  in  the  property,  and  without  making  the 
beneficiary  a  party  to  the  proceeding,  or  investigating  the  circumstances  un- 
der which  the  release  was  executed,  or  requiring  security  for  her  protection 
should  she  hereafter  become  indigent.  In  re  Wiffaf  Qoodal,  (Wis.)  ^;  Bumner 
Y.J!fewt(m,(W\B.)90. 

DISCOVERY. 

Jttbisdigtioit— NoK-RssiDBin!  Stogkholdbbs.— Where  stockholders  are  oat  of  the 
Jurisdiction  of  the  court,  and  the  fact  appears  upon  the  face  of  the  bill,  a 
decree  may  be  made  against  those  over  whom  the  court  has  acquired  Juris- 
diction; and  where  a  bfll  is  filed  against  all  the  stockholders,  and  some  are 
not  brought  in,  if  valid  reasons  are  given  for  not  bringing  in  some  of  them, 
the  defect  cannot  be  taken  advantage  of  by  general  demurrer.  Brewer  v. 
Michigan  3dU  Aae^n,  (Mich.)  874. 

Bee  COBPORATIOHB,  1. 

DISTRICT  AND  PROSECUTING  ATTORNEY. 

1.  ArroBinET  Assibtikg  Psosbcution.— In  a  criminal  prosecution  for  obtaining 

money  from  a  bank  by  false  representations  and  pretenaes,  the  attorney  of 
the  bank  cannot  act  as  an  assistant  to  the  prosecuting  attorney.  People  v. 
Hendryx,  (Mich.)  299. 

2.  Aboumbnt  to  Juby—Opintok.— Whatever  allowance  may  be  made  for  pro- 

fessional enthusiasm,  a  deliberate  and  solemn  averment  of  counsel's  (^>inion 
should  never  be  allowed  to  influence  the  jury,  and  when  such  an  expression 
of  opinion  on  the  part  of  the  prosecuting  attorney  is  made  as  an  opinion,  un- 
der nis  oflScial  oath,  it  should  be  at  once  shut  out,  and  its  influence  guarded 
against  by  proper  instructions.    People  v.  Q^%ck,  (Mich.)  802. 

DISTRICT  COURTS.    See  Coubtb,  4. 

DIVORCE.    See  Dowbb.  2;  Husbahd  Aim  Wifb. 

DOGS.    See  Animals;  Mxtnioipal  Cobfobatxobb,  8. 

DOWER. 

1.  Non-Rbsident.— Where  a  husband  conveys  land  in  this  state  while  his  wife  is 

a  non-resident  thereof,  she  has  no  dower  interest  in  the  lands  thus  conveyed. 
Ligare  v.  Semple,  82  Mich.  438,  approved  and  followed.  Aikms  v.  Atkins, 
(Neb.)  724. 

2.  Divorce.— Under  section  28,  e.  25,  Comp.  St.,  entitled  "Divorce and  Alimony," 

a  wife,  upon  obtaining  a  divorce  for  the  cause  of  misconduct,  etc..  of  the 
husband,  is  entitled  to  dower  in  his  lands  in  the  same  manner  as  if  he  were 
dead.     Tatro  v.  Tatro,  (Neb.)  571. 

8.  Permanent  Alimony  in  Gross  Bars  Dower. — If  she  make  no  demand  for 
dower,  and  the  court,  in  making  a  division  of  the  property  of  the  husband  in 
the  nature  of  permanent  alimony,  awards  a  sum  in  gross  to  her,  it  will  be 
V.25N.W.— 62 
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deemed  to  include  all  her  interest  in  the  huBband's  estate,  and  will  bar  her 

claim  for  dower  unless  a  contrary  intent  is  shown  in  the  decree.    Id, 
4.  Claims  against  Husband's  Estate.— Upon  a  divorce  bein^  granted,  a  decree 

in  favor  of  the  wife  for  permanent  alimony  will  bar  her  right  to  any  farther 

claims  against  the  estate  of  the  husband.    Id, 
6.  Dbbd  by  Husband  on  Day  op  Makriage— Fraud. — A  deed  made  on  the  day 

of  the  grantor's  marriage  without  consideration,  held,  a  fraud  on  the  marital 

rights  of  the  wife,  and  not  to  defeat  her  claim  of  dower  on  the  death  of  the 

husband.    Janes  v.  Jones,  (Wis.)  218. 

See  Husband  joud  Wife,  17. 

DRAINS  AND  SEWERS. 

1.  Constitutional  Law— Judicial  Power.— The  duties  imposed  upon  the  court 

by  Howell's  Statutes,  §  1780,  are  not  judicial  in  their  nature,  but  oelong  to  the 
administrative  branch  of  the  government,  and  the  statute  is  unconstitutional. 
HotLseman  v.  Kent  Oireuit  Judge,  (Mich.)  869. 

2.  City  op  Racine— Changing  Contract  for  Sewer— Signature  of  Oomptrol- 

ler— Laws  Wis.  1876,  Ch.  818,  Tit.  8,  §  5.— A  change  in  a  contract  made  with 
the  city  of  Racine  to  construct  a  sewer,  rendered  necessary  by  a  mistake  as 
to  the  depth  of  the  excavation  necessary,  is  not  valid  unless  signed  by  the 
comptroller,  and  the  contractor  cannot  recover  for  the  extra  expense  caused  by 
such  change.    Lee  v.  City  of  Racine,  (Wis.)  38. 

See  MuKiciFAL  Corporations,  11. 


EASEMENT.    See  Bquitt,  6:  Railroad  CovPAJsnBS,  2. 

EJECTMENT. 

1.  Ejectment  by  Part  Owners— Varlancb.— The  plaintiff,  in  an  action  in  the 

nature  of  ejectment,  shall  recover  according  to  his  title,  where  he  declares 
for  more  than  he  has  a  title  to.    Mattis  v.  Boggs,  (Neb.)  616. 

2.  Parties— Former  Judgment.— C,  against  whom  A.  had  obtained  a  judgment 

in  ejectment  in  a  single  suit,  was  in  actual  occupancy  of  the  lands,  claiming 
adverselv  to  A.,  when  A.  brought  an  action  of  ejectment  against  B.,  who  had 
a  tax  title  to  the  land,  but  who  made  no  claim  thereto.  Held,  that  C.  was  a 
necessary  party  defendant  with  B.  Hoyt  v.  Southard,  (Mich.)  SOU. 
8.  General  DbniaI/— Want  of  Title  in  Plaintiff.— The  want  of  title  in  the 
plaintiff  is  purely  a  legal  defense,  and  such  defense  is  well  pleaded  by  a  gen> 
eral  denial  in  the  nnswer.    Fowler  v.  8coU,  (Wis.)  716. 

See  Fobciblb  Entry  and  DBTAmiEB. 
ELECTION.    See  Voters  asd  ELBonoira. 

EMBEZZLEMENT. 

Adtebsb  Use  by  Embezzler.  —  To  constitute  embezzlement  it  is  essential  that 
the  owner  should  be  deprived  of  the  property  alleged  to  be  embezzled  by  an 
adverse  use  or  holding.     OhapUn  v.  Lee,  (Neb.)  609. 

See  Libel  and  Slander,  4. 

EQUITABLE  CONVERSION.    See  Partnership,  1. 

EQUITY. 
Jurisdiction — Remedy  at  Law^  Creditors*  BiUs— Quieting  Titles. 

1.  Municipal  Corporations — Change  of  Streets. —  A  private  party  cannot  in- 
voke the  aid  of  equity  to  interfere  with  a  municipal  corporation  in  its  control 
over  and  change  of  course  of  streets,  where  damages  could  be  recovered  at 
law  for  the  threatened  injury.    Bauman  v.  Oampau,  (Mich.)  391. 
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2.  Insolvent  Devisee  Holding  Property  in  Trust  in  Part  for  Himself. — 

Properly  devised  to  a  party  who  is  insolvent,  as  executor,  in  trust,  (1)  to  pay 
the  annuities  created  by  the  will  out  of  the  rents  and  profits:  (2)  to  pay  him- 
self the  remainder  of  the  rents  and  profits,  which  are  barely  sufficient  for  his 
support;  and  (3)  to  preserve  the  principal  for  those  entitlea  to  the  remainder 
estate  at  his  death, — cannot  be  reached  by  a  bill  in  equity  filed  by  a  judgment 
creditor.     Cumviings  v.  Corey,  (Mich.)  481. 

3.  Denying  Indebtedness.— Where  a  judgment  is  absolutely  void,  a  party  seek- 

ing relief  in  equity  against  it  need  not  deny  and  show  that  he  is  not  indebted 
to  the  party  who  obtained  it.    Arnold  v.  Juawlty,  (Iowa,)  259. 

4.  Reformation  of  Voluntary  Conveyance.— Equity  will  not  assist  the  grantee 

in  an  imperfect  conveyance  which  is  not  supported  by  either  a  valuable  or 
meritorious  consideration  against  either  the  grantor  or  his  representatives. 
Elite  V.  Kennedy,  (Iowa,)  290. 

5.  Judgment— Bill  in  District  Court — Judgment  of  Circuit  Court. — A  bill 

in  equity  in  a  district  court  will  lie  to  set  aside  and  cancel  a  judgment  ren- 
dered by  a  circuit  court  that  is  void  because  notice  of  the  pendency  of  the 
action  was  not  served,  but  yet  is  an  apparent  lien  on  the  property  of  plaintiff, 
when  the  knowledge  of  such  judgment  was  not  acquired  until  after  the  expi- 
ration of  the  time  allowed  by  statute  for  applying  for  relief  in  the  circuit 
court.     Arnold  v.  Hawley,  (Iowa,)  259. 

Right  of  Way — Cloud  on  Title. — A  ri^ht  of  way  over  land  which  is  created 

by  the  owner  of  the  title,  and  exists  b"  *- * "  *- -^ — j  -  ^i— j 

on  his  title.     Bresler  v.  Pwto,  (Mich.)  i 


by  the  owner  of  the  title,  and  exists  by  his  grant,  cannot  be  considered  a  cloud 
....        ^     .         «...    ^^^^ 


Pleading, 

7.  Amendment — Changing  Action  to  One  at  Law. — In  an  action  to  abate  a 

nuisance,  in  which  damages  are  claimed  and  an  injunction  asked,  it  is  not 
error  to  refuse  to  allow  the  complaint  to  be  amended  by  striking  out  from  the 
demand  for  judgment  every  demand  except  for  damages  and  costs,  as  such 
amendment  would  change  the  action  from  one  in  equity  to  one  at  law,  Fraed- 
rieh  v.  FHette,  (Wis.)  28. 

Trialr— Evidence, 

8.  View  by  Jury. — A  view  by  a  jury  should  not  be  allowed  in  an  equity  case.    Id. 

9.  Motion  to  Set  Aside  Decree— Fraud  of  Attorney— Affidavits.— Where 

affidavits  for  motion  to  vacate  and  set  aside  decree,  or  for  leave  to  file  a  bill 
for  that  purpose,  on  ground  of  fraud  practiced  on  court  by  complainant's  at- 
torney in  obtaining  decree,  fail  entirely  to  show  such  fraud,  and  there  is  no 
ground  for  asserting  that  attorney  intentionally  or  unintentionally  practiced, 
or  attempted  to  practice,  such  fraud,  the  motion  will  be  overruled.  Oravuford 
V.  Ho^,  (Mich.)  §2  N.  W.  Rep.  567. 

See  Action  or  Burr,  2;  Assignment,  1;  Fraud  and  Fraudulent  Conveyances; 
Injunction;  Judgment,  8;  Jury,  4;  Nuisance;  Taxes,  8;  Trusts. 

ERROR. 

Proceedings  and  Practice. 

1.  Assignment  too  Indefinite— Code,  §  8207. — An  assignment  of  error  in  these 

words:  '*The  appellant  assigns  as  error  the  ruling  of  the  court  sustaining  the 
several  demurrers  of  defendants, " — is  insufficient.  Bradley  v.  Johnson,  (Iowa,) 
830. 

2.  Time  of  Filing. — An  assignment  of  errors  not  filed  10  days  before  the  first  day 

of  the  term,  and  not  until  appellant's  argument  has  been  filed,  will  not  be 
considered.     Russell  v.  Johnson,  (Iowa,)  232. 

8.  Instructions. — Assignment  of  error  for  refusing  instructions  1  to  20  asked  by 
defendant,  and  refusing  each,  and  giving  instructions  1  to  8  ^iven  by  the 
court,  and  giving  each,  held  sufficiently  specific.  Hammer  v.  Chicago,  R.  I.  <fc 
P.  Ry.  Co.,  (Iowa.)  243. 

See  Criminal  L.\w;  Exceptions. 
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ESTOPPEL. 

1.  Former  JuDGMBirr.— A  party  to  an  appeal  from  a  Justice's  JadgmeDt  in  a  re- 

plevin suit  that  has  been  held  void  for  want  of  Jurisdiction,  is  estopped  from 
asserting  the  validity  of  such  Judgment  in  a  subsequent  proceeding.  8tc€Uey 
V.  Stetson,  (Iowa,)  741. 

2.  Former  Suit. — Plaintiff  held  estopped  by  reason  of  his  position  and  claims  in 

former  suit,  (Rump  v.  Schwartz,  56  Iowa,  611;  8.  C.  10  N.  W.  Rep.  99,)  and  Judg- 
ment reversed.    Rump  v.  Schwartz,  (Iowa,)  786. 

8.  Reception  of  Damages  for  Latino  Out  Highway  —  Grantee  of  Lano- 
OwNER.— The  reception  of  damages  by  a  land-owner  for  laying  out  a  high- 
way will  estop  his  grantee  from  denying  the  legal  existence  of  such  highway. 
Moore  v.  Roberta,  (Wis.)  564. 

See  Tendeb,  1. 

EVICTION.    See  Tender,  3. 

EVIDENCE. 

Primary  and  Secondary, 

1.  Type-Writer  Letters.— Letters  written  on  a  type-writer  received  by  a  party 

and  purporting  to  be  in  answer  to  letters  written  by  him  are  admissible  in  evi- 
dence.   Dams  V.  Robinson,  (Iowa,)  280. 

2.  CiRCUMBTANTiAL  EVIDENCE. — Circumstantial  evidence  is  defined  to  be  where 

the  proof  applies  immediately  to  collateral  facts  supposed  to  have  a  connec- 
tion, near  or  remote,  with  the  fact  in  controversy.  United  SUUes  Eap.  Go.  y. 
JmAtfw,  (Wis.)549. 

8.  Photographs  of  a  sidewalk  maj  be  exhibited  to  the  Jury  in  an  action  for  dam- 
ages caused  by  a  defective  sidewalk.  Ba/rker  v.  Incorporated  Town  of  Perry, 
(Iowa,)  101.  , 

4.  Record  of  Former  ^uit.— The  pleading  and  Judgment  in  a  former  suit  may 

be  offered  in  evidence  in  a  second  suit  without  first  proving  the  identity  of  the 

Sarties  and  causes  of  action;  but  such  evidence  may  be  subsequently  intro- 
uced  if  the  facts  are  denied.    Searle  v.  Richardson,  (Iowa,)  118. 

5.  Reading  Notes  of'  Short-Hand  Testimony— Code  Iowa.  §  8777.— The  testi- 

monv  of  a  witness  taken  down  on  a  former  trial  by  a  short-hand  reporter  can- 
not be  read  in  evidence,  when  objected  to  by  the  opposite  parties,  without 
showing  a  sufficient  excuse  for  his  absence.  BcUdwin  v.  St,  Louis,  K.  4b  N,  Ry, 
(7(?.,  (Iowa,)  918. 

6.  Absence  of  Witness  from  State— Reputation.— The  fact  that  such  witness 

had  become  a  resident  of  another  state  cannot  be  shown  by  reputation,  but 
must  be  established  by  some  witness  who  knows  the  fact,  or  can  testify  to 
circumstances  within  his  knowledge  which  would  justify  the  inference  of  such 
fact.    Id. 

7.  Copt  of — Book  of  Account — Evidence  of. — A  mere  copy  of  a  book  of  ac- 

count is  not  admissible  to  prove  an  account,  and  it  is  error  to  allow  a  witness 
to  testify  that  such  copy  is  a  correct  copy  of  the  account  in  the  book.  HtU- 
stead  V.  uuppy,  (Iowa,)  V20. 

8.  Books  Lost— Ownership  of  Stock— Certificate  as  Evidence.— Where  the 

books  of  a  bank  have  been  lost,  the  certificate  of  stock  issued  to  a  party  affords 
prima  facie  evidence  that  the  transfer  of  the  stock  represented  thereby  had 
been  lawfully  consummated,  and  the  title  thereto  put  in  him.  Cleteland  v. 
Bumham,  (Wis.)  407. 

9.  Record  of  Stockholders  Filed  with  Register  of  Deeds.— When  the  books 

of  a  bank  have  been  destroyed  or  lost,  a  certified  copy  of  the  recorded  list  of 
names  of  stockholders  required  by  statute  to  be  filed  in  register  of  deeds'  office 
is  prim/ifa^ie  evidence  as  to  the  ownership  of  the  stock.    Id. 

Parol  or  Extrinsic  Evidence, 

10.  Contradicting  Bill  of  Sale.— Where  an  instrument  that  is  on  its  face  an  ab- 
solute bill  of  sale,  is  pleaded  as  a  mere  bailment  of  the  propertv  for  a  tempo- 
rary purpose,  parol  evidence  to  show  such  purpose,  and  that  the  bill  of  sale 
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was  not  what  it  professed  to  be.  Is  not  admissible.  AUen  v.  Brywn,  (Iowa,) 
820. 

11.  Pkomtssobt  Note^-Indobsbiobnt  on— Pabol  Bytobngb  to  Explain.— Parol 
evidence  of  itself  is  not  admissible  to  vary  a  written  indorsement  on  the  back 
of  a  note  fixing  the  liability  of  the  parties  thereto,  bat  may  be,  in  connection 
with  a  written  admission  in  a  mortgage  haying  reference  .to  the  same  obliga- 
tion.    OommerciaJ  JSxeh,  Bank  v.  MclAod,  (Iowa,)  894. 

W.  Certificate  op  Stock  Issued  in  Wbonq  Chbibtian  Nahb.— Where  a  certifi- 
cate of  stock  in  a  banking  corporation  has  been  issued  to  a  party  by  a  wrong 
Christian  name  by  mistake,  in  an  action  to  enforce  his  liaDility  as  a  stock- 
holder, parol  evidence  is  admissible  to  show  the  mistake.  Olemand  v.  Bumr 
ham,  (Wis.)  407. 

18.  Parol  Eyidekcb  to  Supply  Dbtbct— Justicb's  Dookbt. —Parol  evidence 
cannot  be  introduced  to  vary,  amend,  or  explain  the  docket  of  a  Justice  so  as 
to  give  him  Jurisdiction  which  does  not  appear  on  its  face.  Mwage  v.  TapUi, 
(Mich.)  297. 

14.  Chattel  Mortgaob.— A  chattel  mortgage  affords  the  best  evidence  to  prove 
what  property  is  covered  thereby,  andparol  testimony  is  not  admissible  for 
that  purpose.     Oitisteru'  Bank  v.  Jihutasel,  (Iowa,)  261. 

15.  Continuing  Ouarantt—Ldiitation.— Parol  evidence  is  admissible  to  show 
that  a  guaranty  bond  in  the  sum  of  $8,000,  recitinjg:  that  A.  is  about  to  purchase 
on  credit  sewer-pipe  of  B.,  and  that  C.  guarantied  the  payment  of  «11  goods 

Surchased  by  A.,  or  that  he  might  thereafter  purchase,  was  intended  to  be 
mited  to  the  particular  purchase  then  contemplated.    Golumlnu  Sewer-pipe 
Co.  v.  Ganeer,  (Mich.)  877. 

Oompetenci^Belecanoif. 

16.  Materialtft. — ^Rule  in  Auetin  ▼.  Bobertson,  26  Minn.  481,  that  evidence  offered 
must  be  made  to  appear  material,  followed  and  applied.  MeAkdne  v.  Foley, 
(Minn.)  462. 

17.  Not  Affecting  Result.— The  admission  of  evidence  that  could  not  affect 
the  result  is  not  error.    Meraeie  v.  Dawn,  (Wis.)  418. 

18.  Personal  Injuries— Exhibiting  Person  to  Jury.— In  action  for  personal 
injuries,  the  injuries  upon  the  person  may  be  shown  to  the  Jury,  and  inspected 
by  them.    Barker  v.  Incorporated  Town  oj  Berry,  (Iowa,)  100. 

Beed>^^BtcoTde, 

19.  Deed— Gen.  St.  1878,  Ch.  78,  §  67.— Gen.  St.  1878,  c.  78,  §  67,  merely  dispenses 
with  other  proof  of  the  execu;bi(m  of  an  instrument  when  it  is  proved  or  ac- 
knowledged in  the  manner  provided  for  proving  or  acknowledging  convey- 
ances of  real  estate.  It  does  not  make  the  instrument  competent  as  evidence 
for  any  purpose  for  which  it  would  not  be  competent  at  common  law.  Ferrie 
v.5acc/f(Mnn.)692. 

20.  Records  of  Indian  Tribe.— The  tribal  records  of  the  Brothertown  Indians 
h^ld  admissible  in  evidence  to  show  the  allotments  of  land  made  under  the 
acts  of  congress.    Fawler  v.  8coU,  (Wis.)  716. 

21.  IjBtters  op  Administration— Action  for  Negligence  Causing  Death. — 
In  an  action  for  death  caused  by  negligence,  under  Rev.  St.  Wis.  §  4256,  the 
letters  of  administration  issued  to  plaintiff  are  admissible  in  evidence  when 
the  answer  denies  his  appointment  as  administrator.  FhUUps  v.  Chicago,  M, 
d  8t  F  By.  Co.,  (Wis.)  544. 

Admieeione^Bee  Oestm. 

22.  Evidence— Res  GESTis.— A  declaration  of  intention  to  leave  the  state  and  be- 
come a  resident  of  another  state,  made  several  days  before  the  declarant  started 
on  a  joumev,  is  not  admissible  as  part  of  the'res  geetcB  tending  to  show  the 
character  of  his  act  in  respect  to  his  right  to  claim  certain  property  as  exempt 
from  execution.     Ttibbs  v.  Garrison,  (Iowa,)  921. 

28.  Declaration  of  Grantee.— Declaration  of  a  party  to  whom  it  is  alleged 
property  has  been  transferred  by  his  son  in  fraud  of  creditors,  when  claims 
were  presented  for  payment,  Ad^ admissible.  Barmon  v.  CUppert,  (Mich.)  871. 

24.  Vioious  Character  of  Dog  —  Declaration  of  Sister  in  Presence  of 
Owner. — Declarations  as  to  the  vicious  character  of  a  dog,  made  in  thepres- 
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.  ence  of  the  owner  by  his  sister,  are  admissible  in  an  action  against  the  owner 
to  recover  for  personal  injuries  caused  by  the  frightening  of  plaintiff's  horse 
by  the  dog.    Meracle  v.  Down,  (Wis.)  412. 

Expert  Testimony, 

25.  Opinion  op  Fibb  Marshall  as  to  Origin  of  Fire. —It  is  error  to  allow  a 
tire  marshal  to  give  his  opinion  as  to  how  a  fire  started,  and  what  parties  on 
the  ground  said  to  him  m  relation  thereto,  in  an  action  to  recover  damages 
for  personal  injuries  caused  by  the  fire.     Cook  v.  JohTisUm,  (Mich.)  388. 

26.  Opinion— Manner  op  Piling  Lumber.— The  opinion  of  a  witness  as  to  how 
a  pile  of  lumber  that  fell  and  Injured  plaintiff  should  have  been  piled  is  not 
aamissible.     Baldwin  v.  St.  Louis,  K.  a^N.  Ry.  Co.,  (Iowa,)  918. 

27.  Capacity  op  Pork-Housk. — ^Witnesses  who  base  their  opinion  as  to  the  ca- 
pacity of  a  porlc-packing  house  on  observation  and  experience  in  actual  work 
in  the  house  are  competent  to  express  an  opinion  as  to  the  amount  of  work 
which  could  be  done  in  such  house  in  a  reasonable  time.  Paddock  v.  BarUett, 
(Iowa,)  906. 

28.  Expert— Cross-examination. — A  medical  witness  for  defendant  having  tes- 
ti/ied  to  an  opinion  that  plaintiff  will  permanently  recover  from  the  injury 
sustained  by  him,  it  was  proper,  on  cross-examination,  to  ask  him  if  the  in- 
jury was  likely  to  produce  or  be  followed  by  certain  diseases.  Kelly  v.  Brie 
Telegraph  <fc  Tdephone  Co,,  (Minn.)  706. 

See  Animals,  4, 5;  Assaui.t  and  Battery;  Attornbyand  Counsel,  7:  Crimlnal 
Law;  Depositions;  Execution,  4;  Fraud  and  Fraudulent  Conveyances; 
Garnishment,  Homicide;  Larceny;  New  Trial;  Statutes,  4;  Trial,  10, 
12,  18. 

EXCEPTIONS. 

When  and  How  Taken, 

1.  Extension  of  Time  op  Filing.— The  trial  court  can.  under  the  statute,  (sec- 

tion 2831,)  on  motion  and  good  cause  shown,  extend  the  time  of  filing  excep- 
tions to  the  findiugp.     Board  of  Sup*rs  of  Milwaukee  Co.  v.  Pabst,  (Wis.)  11. 

2.  Exceptions  Noticed  not  hade  to  Trial  Judge.— No  exception  can  be  no- 

ticed that  was  not  made  to  the  trial  judge  and  noted  in  the  bill  of  exceptions. 
Cot/ierman  v.  Cotherman,  (Mich.)  467. 
8.  Respondent's  Exceptions— Rev.  St.  Wis.  1878,  §§  2870,  2875,  8070.— Excep- 
tions taken  b^  the  respondent  cannot  be  made  available  for  the  purpose  of 
reversing  the  judgment,  or  any  part  thereof.    Jones  v.  Jones,  (Wis.)  21o. 

EXECUTION. 

1.  Exempt  Property- Declaration  as  to  Intent  to  Leave  State.— A  party 

who  claims  that  property  levied  upon  by  a  sheriff  was  exempt,  is  not  estopped 
to  claim  that  it  was  exempt,  because  he  has  declared  his  intention  of  leaving 
the  state,  and  has  started  on  a  journey,  with  his  family,  as  the  sheriff  would 
not  be  justified  in  acting  on  the  mere  expression  of  such  intention.  Tubbs 
V.  Oarrison,  (Iowa,)  921. 

2.  Preparation  to  Leave  State. — That  a  party  claiming  property  as  exempt 

has  boxed  it  up  and  gone  on  a  journey  is  not  sufficient  evidence  to  show  an 
intention  to  leave  the  state.    la. 

3.  What  Amounts  to  Leaving  State. — To  render  goods  of  a  resident  of  the 

state,  otherwise  exempt,  subject  to  execution,  by  reason  of  such  party  leav- 
ing the  state,  there  must  be  an  attempted  departure,  without  the  intention  of 
returning,  for  the  purpose  of  residence.    Instruction  held  properly  refused.  Id, 

4.  Value  op  Household  Goods  —  Evidence  of  Husband  and  Wife.— A  hus- 

band and  wife  who  have  used  household  ^oods  in  their  house  are  competent 
to  testify  to  the  value  of  such  goods.     Id. 

5.  Exempt  Property— Waiver— Act  of  1882.  Ch.  49— Code,  §  8072.— The  failure 

of  the  owner  of  property  to  claim  it  as  exempt  from  execution  until  more  than 
two  weeks  after  a  levy  thereon,  and  notice  given  of  such  levy  by  the  sheriff, 
will  not  be  a  waiver  of  his  right  to  claim  the  property  as  exempt,  and  he  may 
maintain  an  action  against  the  sheriff  for  the  sale  thereof.  EUsworth  y. 
Savre,  (Iowa,)  699. 
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6.  Exemption— Note  Given  for  Purchase  Price. — An  action  by  the  vendor  of 

personal  property  upon  the  vendee's  note,  received  in  full  payment  and  sat- 
isfaction of  the  price  of  the  property,  is  an  action  for  the  "purchase  money* 
of  the  property,  within  the  meaning  of  section  811,  c,  66,  Gen.  St.  1878.  Roger* 
V.  BrackeU,  (Mmn.)  601. 

7.  Complaint.— The  fact  that  the  action  is  for  purchase  money  is  enough  to  make 

this  section  applicable  without  any  statement  thereof  in  the  complaint,  judg- 
ment, or  execution.    Id. 

8.  Constitutionality  op  Gen.  St.  1878,  Ch.  66,  ^  811.— Section  811  is  not  uncon- 

stitutional as  class  legislation,  or  as  discriminating  between  different  kinds 
of  liabilities  as  respects  the  exemption  of  property  from  legal  process.    Id. 

Rights  of  FvrthM&r—Oro^. 

9.  Right  of  Tenant  to  CoNTmuB  in  Pobsbssion- Notice.— A  tenant  who  plants 

crops  after  notice  of  claim  of  possession  by  one  who  has  purchased  the  land 
at  sheriff's  sale,  and  received  a  deed  therefor,  on  expiration  of  the  period 
allowed  for  redemption  is  not  entitled  to  continue  in  possession  of  the  prem- 
ises as  provided  by  Code.  §  8266.  WTieder  v.  KirkendaU,  (Iowa,)  829. 
See  Chattel  Mortgage ;  Constitutional  Law,  8;  Homestead;  Landlord  Ain> 
Tenant,  2, 8;  Mortgage. 

EXECUTORS  AND  ADMINISTRATORS. 

Bights,  Duties,  and  Liabilities— Actions, 

1 .  Debts  Secured  by  Mortgage.— Where  debts  legally  created  by  an  executor  and 

trustee  are  secured  by  mortgages,  while  the  creditors  have  a  right  to  subject 
the  property  to  the  payment  of  the  debts,  as  between  legatees  there  is  no  such 
right,  and  such  debts  are  to  be  paid  out  of  the  general  assets  of  the  estate. 
Tonor  v.  GoIUtis,  (Iowa,)  287;  BraziU  v.  Toner,  (Iowa,)  287. 

2.  Sale  of  Real  Estate — Bond.  —  An  administrator  who  has  not  personally 

given  a  sufficient  bond,  upon  obtaining  a  license  for  the  sale  of  real  estate, 
must  execute  a  bond  to  the  judge  of  the  district  court,  with  sufficient  sure- 
ties, to  account  for  all  the  proceeds  of  the  sale,  etc.  McOlay  v.  Foxworthy, 
(Neb.)  86. 

8.  Quardian  Ad  Litem.— The  failure  to  appoint  a  guardian  ad  Utem  for  minor 
heirs  of  an  estate  will  not  affect  the  validity  of  a  sale  of  real  estate  by  an  ad- 
ministrator for  the  payment  of  debts  of  the  estate.    Id. 

4.  Suit  against  Heirs— Bar.— Where  a  liability  as  surety  on  bond  arises  after  the 
estate  of  the  decedent  has  been  fully  settled,  suit  may  be  maintained  against 
the  heirs  and  distributees  of  such  estate  to  recover  the  amount.  Mann  v. 
EterU,  (Wis.)  209. 

6.  Bill  to  Set  Abide  Mortgage— How.  St.  Mich.  §§  5884,  5885.— A  bill  filed  by 
an  administrator  de  bonis  non,  to  set  aside  a  mortgage,  that  fails  to  allege  that 
there  is  a  deficiency  of  assets  in  his  hands  to  pay  the  debt  of  the  estate,  or  that 
he  is  acting  on  behalf  of  the  creditors  of  the  estate,  will  be  demurrable.  Ks^ 
logg  V.  Beeson,  (Mich.)  800. 

6.  Issue  of  Letters  of  Administration  by  Clerk  of  Circuit  Court.  —  Let- 

ters of  administration,  signed  bv  the  clerk  of  the  circuit  court,  and  issued  un- 
der the  seal  of  that  court,  and  dated  at  a  time  when  the  court  was  in  session 
in  the  county  where  issued,  cannot  be  objected  to  when  offered  in  evidence  in 
an  action  by  the  administrator  on  the  ffround  that  the  clerk  had  no  power  dur- 
ing the  term  of  court  to  appoint  an  administrator.  Cfitixens^  Bank  v.  Rhvtasel, 
(Iowa,)  261. 

PtesentaMon  and  Proof  of  Olaims. 

7.  Extension  of  Time  for  Presentation  of  Claim.- ^<^(2  that,  on  the  facts  of 

this  case,  the  court  below  was  justified  in  granting  an  application  under  Qen. 
St.  1878,  c.  63,  g  8,  for  a  renewal  of  the  commission,  and  an  allowance  of  fur- 
ther time  to  a  creditor  in  which  to  present  his  claim  against  the  estate.  Afol- 
Uson  V.  Estate  of  Mills,  (Minn.)  681. 

8.  "Good  Cause"  for  Granting.— Whether  "good  cause*' is  shown  for  granting 

such  applications  is  to  a  certain  extent  a  matter  addressed  to  the  sound  dis- 
cretion of  the  court.    Id. 
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9.  Failubb  to  Prove  Claim  m  Tdcb— Belief  ttndeb  Code.  §  2421. — ^A.  lield& 

note,  secured  by  chattel  mortgage,  against  the  estate  of  B.,  but  allowed  the 
mortgaged  property  to  be  sold  under  the  belief  that  there  was  "  plenty  of  prop- 
erty to  pay  the  debts. "  The  administrator  promised  to  pay  the  claim,  and  al- 
though A.  filed  his  claim,  he  negligently  omitted  to  prove  it  within  the  time 
allowed  by  sti^tute.  MM,  thathe  wasnot  entitled  to  relief  under  Code«§  2421. 
Colby  V.  King,  (Iowa,)  704. 

10.  Time  fob  PBBSEKTiNGh-BAB— Rev.  St.  1878,  §  3844.— All  claims  against  the 
estates  of  decedents,  proper  to  be  allowed  by  the  commissioners,  must  be  pre- 
sented in  the  time  idlowed  or  be  forever  barred,  under  section  8844,  Rev.  St. 
1878.    Jdann  v.  Everts,  (Wis.)  209. 

11.  CoNTmoENT  Claims— LiMiTATiOK  of  Timx.— A  continffent  claim  may  be  pre- 
sented to  the  administrator  or  executor,  or  to  the  Judge,  at  any  time  within 
two  years  from  the  time  creditors  are  required  to  present  their  claims  for  al- 
lowance, when  already  accrued,  or  at  any  time  within  one  year  from  the  time 
it  did  accrue,  and  before  the  estate  is  finally  settled.    Id, 

Bighta  of  Widow. 

12.  Allowance  to  Widow  —  Assigkabiutt  —  Waiver. — The  allowance  to  a 
widow  during  the  pendency  of  probate  proceedings  is  intended  for  her  bene- 
fit, and  not  payable  to  anybody  else,  and  it  may  be  waived  by  her.  Seickley 
V.  Muskegon  Oircuii  Judge,  (Mich.)  462. 

See  EviDEKCE,  20. 

BXEMFITOK.     See  Attachment,  5;   CoKSTrrnnoNAL  Law,  8;    Exeoutioh; 
Fbattd  and  Fbaudulsnt  Convbtanobs,  U;  Hombstbad. 

SXPERTS.    See  Evidbncb. 

EXTORTION.    See  CABiUBBa, 


FACTORS  AND  CONSIGNEES. 

1  Neoligengb. — A  factor  or  commission  merchant,  while  not  a  guarantor  of  the 
responsibility  of  the  persons  with  whom  he  deals,  is  held  to  the  same  degree 
of  care  and  ailigence  which  a  reasonably  prudent  man  would  exercise  in  the 
management  of  his  own  affairs.    Housd  v.  ThraU,  (Neb.)  612. 

2.  Loss  BT  Subagbnt. — Where  a  commission  merchant  in  Omaha,  doing  busi- 
ness in  San  Francisco,  caused  commission  goods  to  be  consigned  to  another 
person  in  San  Francisco,  that  person  being  one  whom  the  consignor  had  stated 
to  him  he  (the  consignor)  would  have  no  dealings  with,  such  commission 
merchant  could  not  release  himself  from  liability  resulting  from  the  loss  of 
the  consigned  property  on  the  ground  that  the  person  to  whom  the  goods 
were  shipped  was  a  subagent  for  whose  acts  he  comd  not  be  held  responsible. 
And  the  fact  that  the  goods  were  consigned  to  the  objectionable  person  by 
the  consignor  would  not  change  the  application  of  this  rule;  it  being  shown 
that  the  commission  merchant  was  purchasing  other  goods  of  the  consignor 
at  the  same  time,  and  causing  them  to  be  shipped  to  such  person  in  the  same 
way.   Id, 

FALSE  IMPRISONMENT. 

Participation  in  Abkest  under  Void  Warrant. — A  warrant  absolutely  void 
on  its  face,  in  an  action  of  false  imprisonment,  can  afford  no  protection  to 
one  participating  in  making  an  arrest  under  it  Gekenleuehter  v.  Niemeuer, 
(Wis.)  442. 

See  Abrbst. 

FARIBAULT  CITY.    See  Municipal  Cobpobations,  80,  81. 
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FENCES. 

Division  Fbncb— Coittbibution— Godb,  §  1488.— Where  partieB  use  a  fence  as  a 
partition  between  their  f arme,  it  is  wholly  immaterial  whether  it  is  on  the 
exact  boundary  line  or  not,  so  far  as  the  obliflration  to  maintain  the  fence  or 
contribute  to  ito  construction  is  concerned.    Ooftd,  y.  BaU,  (Iowa,)  774. 

See  BouNDABDBS;  Injunction,  4;  Railboad  Ooxfanibs. 

PINES. 

7iNE8  IN  Rkmoykd  Oriminai«  Casbs— To  what  County  Patablb—Code,  §  8870. 
Criminal  actions  instituted  in  Pottawattamie  county  were  removed  to  Carroll 
county,  where  defendants  were  convicted  and  sentenced  to  pay  fines  and  costs. 
A  transcript  of  the  Judgment  was  sent  to  the  clerk  of  Pottawattamie  county, 
and  execution  issued,  but  before  levy  the  amount  of  fines  and  costs  was  paid 
to  the  sheriff,  who  paid  the  money  over  to  the  clerk  of  Carroll' county,  who 
turned  it  over  to  Ihe  county  treasurer.  HM,  in  an  action  by  Pottawattamie 
county  to  recover  the  money,  that  Carroll  county  was  entitled  to  it.  PotUk- 
waUamie  Co,  v.  OarroU  Oo,,  (Iowa,)  708. 

See  iNToxiGATma  Liquobs,  7, 18. 
FIRE  INSURANCE.    See  Inbubanob. 

FIRES  AND  FIRE  DEPARTMENTS. 

Municipal  Cobfobations—Fibb  LiiaTs— Code  Iowa,  §§  457,  483.— A  municipal 
corporation  cannot  without  express  authority  in  its  charter,  or  by  statute, 
establish  fire  limits,  and  declare  the  erection  of  wooden  buildings,  or  the 
establishment  and  maintaining  of  lumber-yards  within  such  limits,  a  nuisance, 
and  an  ordinance  passed  by  the  council  of  the  city  of  Des  Moines  for  that 
purpose  is  void.    Uity  o/Dea  Moines  v.  OUchmU  (Iowa,)  186. 

See  Insubanob. 

FORCJIBLE  ENTRY  AND  DETAINER 

1.  Notice  to  Quit— Jubisdiction  of  Justice  of  the  Peace.— In  an  action  of 

forcible  entry  and  detainer  before  a  justice  of  the  peace,  a  tenant  cannot  ob- 
ject that  the  three-days'  notice  required  by  the  statute  was  given  as  a  thirty- 
days'  notice,  as  the  service  of  such  a  notice  is  a  mere  irregularity,  and  does 
not  affect  the  jurisdiction  of  the  justice.    Shuver  v.  KUnkenberg,  (Iowa,)  770. 

2.  Original  Noticb— Time  op  Sbrvicb. — In  such  an  action,  that  the  original 

notice  was  served  on  the  defendant  nine  days  before  the  time  fixed  for  ap- 
pearance is  not  a  fatal  defect,  and  does  not  affect  the  jurisdiction  of  the 
justice  of  the  peace.    Id. 

8.  Ejectment— Title.— Under  the  statute  of  "forcible  entry  and  unlawful  de- 
tention" (Rev.  St.  §  8859)  the  question  of  title  to  the  premises  does  not  arise, 
and  cannot  be  put  m  issue,  by  the  pleadings;  it  is  the  nature  of  the  entry  or 
detainer  which  constitutes  the  cause  of  action,  and  not  the  nature  of  the  title 
which  the  respective  parties  have  in  the  premises.  Newton  v.  Leary,  (Wis.) 
89. 

4.  Justices  of  the  Peace— JuRisDicrroN — Certiorari.- Upon  a  common-law 
writ  of  cerHorari,  issued  by  an  appellate  court  to  review  a  judsrment  of  a 

Justice's  court,  the  appellate  court  can  only  review  the  jurisdiction  of  the 
ustice's  court  to  renaer  the  judgment.    No  other  questions  are  involved,  and 
the  granting  of  a  writ  of  restitution  on  such  trial  is  error.    Id, 

FORFEITURE.    See  Bail  aot)  Recognizance, 

FORGERY. 

1.  Alteration  of  Note.— The  alteration  of  a  promissory  note  by  erasing  the 
dollar-mark,  and  inserting  in  lieu  thereof  the  figure  2,  so  that  the  amount  ap- 
peared to  be  25.00,  is  forgery.     State  v.  Schwartz,  (Wis.)  417. 
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2.  iNFORMATiON—MEANrNG  OP  FiGiTRES.— An  information  charging  the  altera- 
tion  in  such  a  case  is  sufficient  without  alleging  that  the  figures  25.00 meant 
125.    Id. 

8.  EviDENCB— Admission  of  Note.— On  the  trial  of  such  a  case  the  note  as  al- 
tered is  admissible  in  evidence.    Id, 

4.  Uttering  Forged  Note  ~  Intent  —  Other  Like  Notes — Evidence. — In  a. 
trial  for  forgerj^in  uttering  and  publishing  a  false  and  forged  note,  knowing 
it  to  be  such,  it  is  error  to  admit  evidence  tending  to  show  that  the  defend- 
ant, at  or  about  the  time  the  crime  charged  was  committed,  had  in  his  pos- 
session another  forged  note  similar  to  the  one  set  out  in  the  indictment,  with- 
out the  production  in  court  of  such  other  note.  Reed  and  Rothrogk,  JJ.» 
dissent.     State  v.  Breckenridge,  (Iowa,)  180. 

6.  Indictment— Person  to  Whom  Forged  Instrument  was  Uttered. — ^An  in- 
dictment for  forgery  which  fails  to  allege  the  name  of  the  person  to  whom. 
the  forged  instrument  was  uttered  is  good.    State  v.  Hart,  (Iowa,)  99. 

See  Criminal  Law,  7,  20. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

Evidence. 

1.  Promises  Referrino  to  Future. —The  representations,  to  be  fraudulent, 

must  relate  to  a  present  or  past  state  of  facts,  and  relief  as  for  deceit  cannot 
be  obtained  for  the  non-performance  of  a  promise,  or  of  other  statements- 
looking  to  the  future.    Patterson  v.  Wright,  (Wis.)  10. 

2.  Title  Procured — Trust— Sale  to  Third  Party. —  A  young  and  illiterate 

man,  about  22  years  of  age,  being  about  to  purchase  a  farm,  was  induced 
by  his  uncle,  by  false  representations  as  to  the  institution  of  suits  against  the 
estate  from  which  the  young  man  inherited  the  money,  to  have  the  deed  made 
out  to  him.  The  cash  payment  was  made  with  money  furnished  by  the 
nephew,  and  the  deferred  payment  by  a  secured  note  executed  by  both  of  the 
parties.  The  uncle  sold  the  land  to  a  party  who  had  no  knowledge  of  the 
fraud.  Held,  that  the  nephew  was  entitled  to  a  judgment  against  the  uncle 
for  the  amount  for  which  he  had  sold  the  laud,  with  interest  and  costs,  and 
that  the  notes  given  by  the  purchaser  should  be  surrendered  to  t^e  nephew, 
and  the  amount  thereof,  when  paid,  credited  on  the  Judgment  rendered  against 
the  uncle.     WtlHams  v.  CoUins,  (Iowa,)  682. 

As  to  Creditors. 

8.  Procured  by  Fraud — Burden  op  Proof.— Where  a  mortgage  is  claimed  to 
have  been  procured  bv  fraud,  the  burden  of  establishing  the  rraud  is  with  the 
one  alleging  the  fraud,.     Commercial  Exch.  Bank  v.  McEeod,  (Iowa,)  8^ 

4  Specific  Statements  and  acts  relied  upon  as  constituting  the  fraud  must  be 
set  out.    Milf»  V.  CoUins,  j;iowa,)  109.» 

6.  Sale  to  Relative— Presumption. — The  mere  sale  by  a  party  of  his  stock  of 
.   goods  to  a  relative  is  not  of  itself  a  badge  of  fraud.   Lininger  v.  Herron,  (N6b.> 

578. 
0.  Evidence — Intent  of  Purchaser. — A  party  who  has  purchased  goods,  as  al- 
leged, in  collusion  with  a  debtor,  to  defraud  creditors,  may  state  as  a  wit- 
ness what  he  considered  the  goods  worth,  what  he  paid  for  them,  and  that  he 
purchased  in  good  faith.    B&dford  v.  Penny,  (Mich.)  381. 

7.  Knowledge  of  Purchaser  of  Intended  Fraud. — Knowledge  on  the  part  of 

a  purchaser,  who  is  not  a  creditor,  of  facts  sufficient  to  put  an  ordinarily  pru- 
dent man  on  inquiry  is  all  that  is  required  to  render  the  sale  fraudulent,  and 
participation  in  the  fraud  is  not  necessary.    Id. 

8.  Chattel  Mortgage  for  More  than  Debt— Explanation.— When  a  mort- 

gage is  taken  for  more  than  is  due  from  a  person  known  to  be  insolvent,  it  is- 
incumbent  on  the  mortgagee  to  show  that  the  mortgage  was  executed  in  good 
faith,  for  honest  purposes,  and  to  satisfactorily  explain  why  the  excess  was- 
thus  secured.  Evidence  examined,  and  mortgage  sustained.  Carson  v.  Byers, 
(Iowa,)  826.* 

9.  Burden  of  Proof. — A  purchaser  is  not  bound  to  show  that  the  debtor  was  in 

need  of  the  money  paid  as  consideration  for  an  alleged  fraudulent  convey- 
ance, nor  what  he  did  with  the  money. —  Warfield  v.  Lyribd,  (Iowa,)  896. 
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10.  Father  Stocking  Farm  for  Son  — Intent  to  Give"  Credit. —  A  father 
stocked  a  farm  for  his  son,  and  put  him  on  it  to  make  a  living  for  himself. 
The  son  contracted  a  debt  that  the  father  knew  nothing  of  at  the  time,  and  it 
did  not  appear  that  the  creditor  knew  anything  about  the  ownership  of  the 


property,  apparent  or  actual,  its  condition,  or  the  circumstances  of  the  son. 
The  creditor  levied  an  execution  on  the  property,  whereupon  the  father  re- 
plevied it  as  his.     Held,  that  the  father  was  entitled  to  recover  the  property. 


Morgan  v.  Pierson,  (Wis.)  543. 

11.  Chattel  Mortgage  —  Exempt  Property  —  Garnishment.— A  garnishee 
claiming  under  a  chattel  mortgage  is  not  answerable  to  the  creditors  of  the 
mortgagor  for  the  value  of  exempt  property  included  in  the  mortgage  by  rea- 
son of  the  fact  that  he  took  possession  of  it  under  the  mortgage  and  sold  it 
for  the  mortgagor's  benefit,  or  permitted  him  to  sell  it.  Brainard  v.  S/mtnons, 
(Iowa,)  844. 

12.  Bona  Fides— Transfer  by  Insolvent. — ^While  a  transfer  of  a  stock  of  goods 
by  a  debtor  in  failing  circumstances  to  his  mother  and  brother  is  attended 
with  suspicion,  from  the  facility  with  which  a  secret  trust  in  favor  of  the  debtor 
may  be  created,  yet  where  it  is  clear  that  such  transfer  was  made  in  good 
faith,  upon  a  sufficient  consideration,  and  not  to  hinder  or  defraud  creditors, 
it  will  be  sustained.    Lininger  v.  Ilerron,  (Neb.)  578. 

18.  Sale  of  Goods  to  Creditor  to  Pay  Debts — Rights  of  Other  Creditors. 
Where  bill  of  sale  of  stock  of  goods  was  made  to  the  mother  and  brother  of 
debtor  to  pay  debts  owing  by  him  to  them,  liM  that,  as  against  other  credit- 
ors, the  guarantees  acquired  only  the  right  to  have  a  sufficient  amount  of  the 
goods  sold  to  satisfy  their  claims,  and  the  balance  was  a  trust  fund  for  the 
benefit  of  the  other  creditors,  and  the  grantees  must  account.    Id. 

14.  Chattel  Mortgage— Power  of  Mortgagor  to  Use  and  Dispose  of  Prop- 
erty—Attachment.— A  chattel  mortgage  is  fraudulent  as  to  creditors  when 
there  is  an  agreement  between  the  creditor  secured  thereby  and  the  mort- 
gagor that  the  mortgagor  may  use  and  dispose  of  the  goods  mortgaged  in  the 
usual  course  of  trade,  and  will  be  ground  for  an  attachment  by  another  cred- 
itor of  the  goods  so  mortgaged.     Anderson  v.  Patterson,  (Wis.)  541. 

15.  Pi.eading — Evidence  under  General  Denial.— Where  a  judgment  creditor 
seeks  to  subject  certain  real  estate  to  the  payment  of  the  debt  of  another,  al- 
leging a  corrupt  bargain  between  the  present  owner  and  his  judgment  debtor, 
the  former  owner,  whereby  the  present  owner,  without  giving  any  consider- 
ation therefor,  took  a  mortgage  on  said  premises  for  a  large  amount  of  money, 
and  afterwards  purchased  at  a  sale  made  on  foreclosure  of  said  mortgage,  it 
is  competent,  under  a  general  denial,  for  the  owner  to  show  that  the  mort- 
gage was  given  to  another  person  as  part  of  the  purchase  price  of  the  land, 
ana  that  it  had  come  to  his  possession  legitimately.  Johruon  v.  PenneU,  (Iowa,) 
874. 

See  Chattel  Mortgage,  1,  2,  8;  Dower,  4;  Husband  and  Wife,  2, 6;  Bbplbvin, 
2;  Schools  and  Sghool-Dibtricts. 

FRAUDS,  STATUTE  OF. 
GuaranMes  and  Profimes. 

1.  Consideration- **FoR  Value  Received.  "—Held,  upon  the  rule  of  stare  decisis, 

that  the  words  '*for  value  received"  are  a  sufficient  expression  of  the  consid- 
eration, within  the  statute  of  frauds.  Gen.  St.  c.  41,  §  6.  Osborne  v.  Baker, 
(Minn.)  «06. 

Agreements  Relating  to  Land, 

2.  Breach  of  Verbal  Agreement— Constructivb  Trust. — ^The  mere  refusal  to 

perform  a  verbal  agreement,  void  under  the  statute,  because  not  in  writing, 
IS  not  fraud  for  which  a  court  will  declare  and  enforce  a  constructive  trust. 
Tatge  v.  Tatge,  (Minn.)  596.* 

Retating  to  ChnXteU, 

8.  Saije— Delxvery- Part  Payment.— An  executory  parol  contract  for  the  sale 
and  delivery  of  a  quantity  of  logs  valued  at  fllOO,  no  part  of  which  had  been 
delivered,  and  no  part  of  the  purchase  price  for  which  had  been  paid,  held 
void  within  the  statute  of  frauds;  following  Pike  v.  Vaughn,  89  Wis.  499.  Han- 
sen V.  BoUsr,  (Wig.)  580. 
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Agreements  not  to  be  Performed  wtMn  One  Tear, 

4.  Contract  for  Seryicbb  bt  thb  Ybar.— Where  a  contract  has  been  made  for 
a  year's  services,  and  under  such  contract  the  partj  employed  has  gone  on 
from  year  to  year  and  performed  the  serrices  without  objection,  it  will  be 
presumed  that  both  parties  have  assented  to  the  contract  continuing  in  force 
for  another  year.    Sknea  y.  Wayne  County  Superin  tendente  of  the  Poor,  (Mich.)  485. 

See  Trusts,  2. 

Bee  Guardian  and  Ward,  5;  Trusts,  3. 


GAMING. 

Dbltyert  of  Propbrtt  to  Stakeholder— Attachmsnt.— Where  a  bet  is  made. 
.  and  a  stakeholder  agreed  on,  but  the  property  staked  not  placed  in  his  hands, 
he  cannot  take  the  property  from  the  loser  and  deliver  it  to  the  winner,  un- 
less authorized  by  tne  loser  otherwise  than  by  the  bet,  and,  in  case  the  stake- 
holder has  so  taken  the  property  and  delivered  it  to  the  winner,  it  will  be  sub- 
ject to  attachment  for  tne  debts  of  the  loser.  FrankUn  v.  Stoddart,  (Minn.) 
400. 

GARNISHMENT. 

Pleading — Evidence— PracUee, 

1.  Fraudulent  Chattel  Mortgage.— A  garnishee  claiming  under  a  chattel 

mortgage  is  not  answerable  to  the  creditors  of  the  mortgagor  for  the  value  of 
exempt  property  included  in  the  mortgage  bjr  reason  of  the  fact  that  be  took 
possession  of  it  under  the  mortgage  and  sold  it  for  the  mortgagor's  benefit,  or 
permitted  him  to  sell  it.    Brainard  v  Simmons,  (Iowa,)  844. 

2.  Admission  of  Liability. — A  garnishee  admitted  that  he  made  a  bargain  with 

the  principal  defendant  to  thresh  his  grain,  but  claimed  that  he  did  not  know 
to  whom  he  owed  the  money  that  he  was  to  pay  therefor,  and  that  when  he 
went  to  pay  he  was  told  by  the  defendant  that  all  except  his  expenses  was  to 
be  paid  to  another  party.  Held,  not  sufficient  to  show  such  a  debt  due  by 
garnishee  to  principal  debtor  that  a  judgment  could  be  rendered  upon  it.  Lyon 
V.  Kneeland,  (Mich.)  518. 

8.  Judgment  m  United  States  Court— Suit  in  State  Court.— March  7, 1884,  B. 
was  indebted  on  open  account  to  C.  &  D.,  and  on  that  day  the. firm  assigned 
their  claim  to  A.  On  March  8,  1884,  E.,  a  simple  contract  creditor  of  C.  £  D.. 
commenced  suit  by  attachment  against  them  in  the  United  States  circuit  court, 
and  on  June  17, 1884.  recovered  a  judgment.  On  April  25, 1884,  they  garnished 
B.,  and  on  May  21st,  B.  filed  a  disclosure  admitting  his  indebtedness  on  the  day 
of  service  of  the  writ,  but  stating  that  previous  tnereto  he  was  notified  of  the 
assignment  of  the  debt  to  A.  On  the  day  of  the  disclosure  an  issue  was  framed 
between  the  parties,  and  E.  obtained  a  verdict.  On  June  14th,  three  days  be- 
fore judgment  in  the  principal  suit,  an  order  was  passed  that  A.  aopear  and 
defend  her  rights  under  the  assignment,  but  she  did  not  appear,  ana  July  5th 
judgment  was  rendered  against  B.  as  garnishee,  for  the  amount  of  the  debt, 
and  it  was  ordered  that  when  the  money  was  collected  it  be  paid  into  court, 
subject  to  its  further  order.  A.  sued  B.  in  justice's  court  to  recover  the  in- 
debtedness assigned  to  him  by  C.  &  D.,  and  B.  pleaded  in  abatement  the  pro- 
ceedings in  the  United  States  court,  and  on  appeal  to  the  circuit  court  pleaded 
in  bar  the  judgment  in  the  United  States  court,  and  the  payment  of  the  amount 
of  the  debt  into  that  court.  Hdd,  that  A.  was  bound  by  the  proceedings  of 
the  United  States  court,  and  was  not  entitled  to  recover  in  the  suit  in  the  state 
court.  Sherwood,  J.,  dissenting.  Rothschild  y.  Burton,  (Mich.)  49. 
.4.  Waiver  of  iRREQULARmES.- Where  a  garnishee,  prior  to  the  time  when  it  is 
required  to  answer  as  to  its  indebtedness,  files  an  answer  as  in  an  ordinary 
action,  and,  issue  being  joined  thereon,  a  trial  is  had  and  other  witnesses  are 
examined,  without  objection  to  the  course  pursued,  such  garnishee  will  not 
be  permitted  to  question  the  regularity  of  the  proceedings  in  the  appellate 
court.     Burlington  db  M,  R,  R.  Co.  v.  Chicago  Lumber  Co.,  (Neb.)  94. 

5.  Judgment— Execution.— In  jproceedin^s  in  garnishment  after  judgment,  un- 
der section  249  of  the  Civil  (Jode,  if  it  is  found  that  the  garnishee  is  indebted 
to  the  execution  defendant,  the  order  of  the  court  should  be  that  the  garnishee 
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pay  the  amount  found  due.  If  the  order  is  not  complied  with  it  may  be  en- 
forced by  execution,  as  in  cases  where  an  ordinary  Judgment  is  rendered.    Id. 

See  Attachment;  Courts,  1. 

GAS  COMPAOTE8. 

Labcent.— Illuminating  gas  may  be  the  subject  of  a  larceny.  State  y.  WeUman, 
(Minn.)  896. 

QENERAL  DENIAL.    See  Ejectment,  8. 

GIFT. 

1.  Burden  of  Proof. — The  burden  of  proof  is  on  the  party  who  claims  title  to 

property  under  a  gift  to  establish  the  gift.    Samson  y.  Samson,  (Iowa,)  233.* 

2.  Ck>NFn>ENTiAii  Relations  —  Parent  and  Child  —  Burden  of  Proof.— The 

rule  is  that  a  j[if t  obtained  by  a  child  from  a  father,  to  whom  he  stood  in  a  con- 
fidential relation,  is  prima  fade  yoid,  and  the  burden  of  proof  is  on  the  donee 
to  show  that  it  was  the  free,  unbiased  act  of  the  donor.    Id, 

See  Husband  and  Wife,  1. 

GOVERNMENT.    See  Municipal  Corporations. 

GOVERNOR.    See  Constitutional  Law,  6;  State  and  State  Officers. 

GRAND  JURY.    See  Criminal  Law.  2;  Jury. 

GRAND  RAPIDS  CITT.    See  Municipal  Corporations,  82. 

GUARANTY. 

Continuing  Guaranty— Parol  Eyidence.— A  guaranty  bond  in  the  sum  of  $8,000 
recited  that  A.  is  about  to  purchase  on  credit  sewer-pipe  of  B.,  and  that  C. 
guarantied  the  payment  of  all  goods  purchased  by  A.,  or  that  he  might  there- 
after purchase.  Held,  that  paroleyidence  is  admissible  to  show  the  understand- 
ing 01  the  parties  at  the  time  such  guaranty  was  executed,  and  that  it  was  not 
intended  to  be  limited  to  the  particular  purchase  then  contemplated.  Camp- 
bell, J.,  dissenting.     Columbus  Sewer -pipe  Co.  y.  Ganser,  (Mich.)  877. 

GUARDIAN  AD  LITEM.    See  Executors,  Etc.,  8. 

GUARDIAN  AND  WARD. 

1.  Right  to  Custody  of  Ward— Adoption  of  Ward  by  Third  Party— Iowa 

Statute.  —  On  rehearing,  former  opinion,  28  N.  W.  Rep.  746,  explained  and 
adhered  to.    Burger  v.  Frakes,  (Iowa,)  735. 

2.  Procuring  op  Adoption— Transfer  of  Estate— Repudiation  and  Recoy- 

ERY. — A  guardian  may,  when  the  best  interests  of  his  wards  reauire  it,  pro- 
cure such  wards  to  be  adopted  by  proper  persons,  and.  as  an  inducement  to 
this  end,  may  transfer  to  them  all  the  estate  and  moneys  in  his  bauds  belong- 
ing to  such  wards;  and  after  the  arrangement  has  been  perfected,  and  entered 
upon,  or  carried  out  in  good  faith,  the  guardian  will  not  be  permitted  to  re- 
pudiate the  arrangement  and  recoyer  the  money.  Chubb  y.  Bradley,  (Mich.) 
186. 
8.  Sale  of  Ward's  Land— Requisites.— Under  the  statute  (How.  §  6727)  no  yalid 
sale  an4  transfer  of  a  ward's  land  can  be  made  by  a  guardian  without  report- 
ing same  to  court  and  obtaining  its  sanction.    Jenness  y.  Smith,  (Mich.)  191. 

4,  Void  Deed— Confirmation.— A  yoid  guardian's  deed  cannot  be  confirmed  as 

such.     Id. 

5.  Worthiness  Note  Taken  in  Settlement  op  Account  —  Mistake  —  False 

RKPiiESENTATioNs.  — Where  a  ward  is  induced  by  the  surety  on  a  guardian's 
bond  to  accept  in  a  settlement  of  a  deceased  guardian's  account  a  note  giyen 
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to  the  guardian  for  borrowed  money,  and  at  the  time  the  surety  and  his  at- 
tornevrepresent  that  the  parties  in  the  note  are  good  for  the  amount  thereof, 
but  tiiey  are  in  fact  insolvent,  and  neither  the  surety,  the  attorney,  nor  ib*? 
ward  know  of  such  insolvency,  the  ward  cannot  recover  the  amount  of  the 
note  from  the  surety.     Smith  v.  McKee,  (Iowa,)  103. 

6.  Action  on  Bond  for  Proceeds  op  Sale  of  Land  at  Rbfebee's  Sai.e  Paid 

TO  Gi'ARDiAN. — Where  a  guardian  fails  to  pay  over  to  his  ward  money  re- 
ceived from  the  sale  of  the  ward*s  real  estate  at  a  referee's  sale,  made  in  jiro 
ceedings  for  a  partition,  his  bond  is  liable  for  the  amount  so  received.  H*ii*k» 
V.  Evam,  (Iowa,)  925. 

7.  Amoi'nt  of  Judgment — Several  Wards. — Where  there  are  four  wards,  and 

only  one  of  them  is  made  a  party  to  the  suit  on  the  bonds,  the  judgment 
against  the  sureties  cannot  exceed  one-fourth  of  the  amount  of  the  penalty  of 
the  bond.    Id, 

See  Insane  Persons. 


HABEAS  CORPUS. 

What  Determined  in  Criminal  Case— Irregularities.— jHoftfo*  corpus  cannot 
be  invoked  for  the  purpose  of  obtaining  relief  for  mere  errors  and  irregular- 
ities of  a  court  in  the  trial  of  a  case  of  which  it  has  jurisdiction,  ^te  v. 
Orion y  (Iowa,)  775. 

HEALTH. 

1.  Oleomargarine  Act^-Prbservation  of  Health— Title.— Act.  No.  186  of 

Pub.  Acts  Mich.  1885,  "to  prevent  deception  in  the  manufacture  and  sale  of 
dairy  products,  and  to  preserve  public  health,**  prohibiting  the  manufacture 
and  sale  of  oleomargarme,  is  of  doubtful  constitutionality  as  an  act  for  the 
preservation  of  the  public  health,  and  is  declared  unconstitutional  for  not  ex- 

gressing  its  purpose  m  its  title.   NorihiDestem  Manuf*g  Co.  v.  Ohamber^^  (Mich. ) 
72. 

2.  Liability  for  Cars  op  Small-Pox  Patients— Miller's  Code,  Iowa,  §  425. 

In  an  action  against  a  county  to  recover  for  nursing  and  services  rendered 
small-pox  patients,  the  plaintiff  cannot  recover  unless  the  persons  cared  for 
were  paupers,  and  the  burden  of  proving  this  fact  is  on  him.  QOH  y.  Appa- 
noose Co.,  (Iowa,)fl08. 

8.  Allowance  of  Part  of  Claim. — Where  the  county  is  not  liable  for  such  serv- 
ices, an  allowance  of  part  of  the  claim  creates  no  estoppel,  and  it  may  refuse 
payment  of  the  balance  claimed.    Id. 

4.  Care  of  Small-Pox  Patients— Compensation— Countt. — Mandamus  lies  to 
compel  supervisors  to  allow  claims  for  compensation  for  caring  for  small-pox 
patients.     Elliott  v.  Kalkaska,  (Mich.)  461. 

HIGHWAYS.    See  Municipal  Corporations;  Watb. 

HOMESTEAD. 

1.  Exchange  of  Lots.— A.  owned  and  occupied,  with  his  family,  a  lot  in  the  old 

town  of  Emmetsburg,  which  he  exchanged  for  a  lot  in  tne  new  town,  of 
about  the  same  value  at  the  time  of  exchange,  and  moved  his  house  thereon. 
Held,  that  the  lot  in  the  new  town  was  exempt.  Atkinson  y.  Hancock,  (Iowa,) 
701. 

2.  Purchase  op  Lots  Adjoining  Homestead. — ^A  lot  purchased  after  the  entry 

of  a  judgment  with  funds  not  derived  from  the  sale  of  a  homestead  will  be 
subject  to  the  lien  of  such  judgment,  when  the  judgment  creditor  already  oc- 
cupies and  claims  the  adjoining  lot  as  his  homestead.  Id. 
8.  Commuted  Homestead  not  Subject  to  Antecedent  Debto— Exemptions.— 
Where  lands  are  entered  under  the  homestead  law  of  the  United  States,  and 
afterwards,  upon  proper  proof  and  payment  of  the  price,  the  homestead  com- 
muted, such  lands  are  not  subject  to  sale  on  execution  on  a  debt  contracted 
before  the  patent  was  issued.  And  where  such  lands  are  exempt  when  con- 
veyed to  a  purchaser,  the  exemption  continues  in  favor  of  the  grantee,  and  he 
may  plead  the  same.    Baldmn  v.  Boj/d,  (Neb.)  580. 
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HOMICIDE. 


Murder — Manslaughter — Evidenee. 

1.  First  Degree — Killing  Officer  Making  Arrest. — An  attempt  to  make  an 

arrest  by  an  officer  authorized  to  make  it  is  of  itself  no  provocation  in  law, 
since  every  person  is  bound  to  submit  to  the  ordinary  course  of  justice,  and 
the  officer's  warrant  is  a  protection  to  him  for  all  acts  reasonably  required  for 
its  execution.  Hence  the  intentional  killing  of  an  officer  acting  in  the  proper 
discharge  of  his  duty  must  ordinarily  constitute  the  offense  of  murder  in  the 
first  degree.    State  v.  Spaulding,  (Minn.)  793. 

2.  Killing— Officer  Actino  under  Void  Process— Provocation.— The  mali- 

cious and  premeditated  killing  of  an  officer  acting  under  void  process,  or  with- 
out process,  is  murder,  notwithstanding  circumstances  of  provocation  or  con- 
flict which  might  otherwise  reduce  the  offense  to  manslaughter.    Id. 

3.  Exclusion  of  Evedencb  as  to  Character  of  Warrant.  —  But  where  the 

question  of  actual  malice  or  premeditation  is  in  dispute,  and  the  question  of 
the  grade  of  l^e  offense  is  open  for  the  juiy,  in  the  case  of  an  attempted  ar- 
rest, the  existence  of  process  or  its  validity  becomes  material.  Hence  error 
in  the  reception  of  evidence  of  the  existence  or  contents  of  a  warrant  (in  cases 
where  its  possession  is  required)  is  presumptively  prejudicial.    Id. 

4.  Arrest— Warrant. — ^Where,  upon  the  trial  of  an  indictment  for  murder,  the 

state  undertook  to  justify  an  attempted  arrest  by  the  deceased  under  a  war- 
rant issued  by  a  justice  of  the  peace,  which  was  claimed  to  be  lost,  before 
secondary  evidence  can  properly  be  received  of  its  contents  the  foundation 
must  be  laid  therefor,  by  evidence  sufficient  to  establish  a  reasonable  pre- 
sumption of  its  loss.  The  testimony  of  the  magistrate  who  delivered  it  to  the 
officer  "that  he  had  not  since  seen  it,  and  did  not  know  where  it  was;  that  he 
had  searched  for  it  thoroughly  and  had  not  been  able  to  find  it,  ** — is  not  alone 
sufficient  to  raise  such  presumption.    Id. 

Z,  Officer  Making  Arrest  —  Evidence  Rebuttino  Malice.— A  defendant  on 
the  trial  of  an  indictment  for  killing  an  officer  while  attempting  his  arrest 
mav,  for  the  purpose  of  rebutting  evidence  of  malice  and  of  preparation  to 
resist  an  arrest  by  the  officer,  show  that  he  had  armed  himself  m  expectation 
of  a  felonious  assault  by  another  party  with  whom  he  had  a  quarrel,  and  who 
had  threatened  or  attempted  to  kill  him  the  same  day;  but  evidence  of  the 
transactions  out  of  which  such  quarrel  arose  would  be  immaterial  and  im- 
proper upon  examination  in  chief.    Id. 

4i,  Manslaughter— Disposition  of  Defendant— How  Proved. — In  a  prosecu- 
tion for  manslaughter  the  fact  that  the  defendant  was  of  a  peaceful  disposi- 
tion may  be  proved  by  the  testimony  of  witnesses  who  knew  him,  and  not 
merely  by  his  reputation  in  the  community.    8t€Ue  v.  8terrett,  (Iowa,)  086. 

T  Deadly  Weapon — Question  for  Jury.— A  piece  of  wood  three  feet  long, 
three  inches  wide,  and  one  inch  thick,  cannot  be  said,  as  matter  of  law,  not 
to  be  a  deadly  weapon.  It  may  or  may  not  be  a  deadly  weapon,  according 
to  the  manner  in  wnich  it  is  used,  and  whether  it  is  or  not  should  be  left  to 
the  jury  to  determine.    8Uste  v.  Brown,  (Iowa,)  248. 

JuBUfldble  Homicide, 

8.  Sslf-Defbnsb. — The  killing  of  an  assailant  is  not  excusable  unless  the  dangers 
of  the  situation,  as  they  appeared  to  the  defendant,  would  have  justified  a 
reasonable  belief  that  there  existed  actual  necessity  for  it.  State  v.  Sterrett, 
(Iowa,)  936. 

i>.  Murder  of  Officer  Making  Arrest— Self-Defense— Evidencb.— Whether 
or  not  in  a  case  of  homicide  in  resisting  an  officer  the  accused  understood  him 
to  be  an  officer,  and  knew  his  business,  and  also  any  irregularity  or  want  of 
authority  in  making  the  arrest,  are  matters  proper  to  be  considered  in  deter- 
mining the  question  of  provocation  or  the  grade  of  the  offense:  but  in  no 
event  would  he  be  Justified  in  killing  the  officer  (whether  the  arrest  were  duly 
authorized  or  not)  unless  in  self-defense  in  order  to  protect  himself  from 
great  and  imminent  personal  injury,  as  the  case  would  appear  to  men  of  fair 
average  intelligence,  prudence,  and  firmness.     State  v.  Spaulding,  (Minn.)  793. 

Instructione. 

10.  Instruction  Taking  from  Jury— Evidence  of  Lesser  Grade.— Upon  a  trial 
for  murder,  an  instruction  to  the  jury  which  takes  from  their  consideration. 
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or  which  is  susceptible  of  being  understood  by  the  jury  to  take  from  their 
consideration,  certain  evidence  m  the  case  tending  to  lower  the  grade  of  the 
homicide  to  manslaughter,  is  erroneous,  and  in  such  case,  the  verdiet  being 
a  general  one  and  the  sentence  being  for  15  years  in  the  penitentiary,  the 
Judgment  will  be  reversed.    Parish  v.  State,  (Ifeb.)  678. 

Verdiet, 

11.  GENERAii  Verdict— Skntknce— Power  of  Court.— In  a  trial  for  murder,  a 
verdict  of  guiltv  which  does  not  ascertain  whether  it  be  murder  or  manslaugh- 
ter, as  requirea  by  section  489  of  the  Criminal  Code,  confers  no  power  oa  the 
court  to  pass  sentence  on  the  accused.    Reese,  J.,  dissents.    Id, 

See  Assault  akd  Battery. 
HORSE-STEALING.    See  Largbnt,  4 

HUSBAND  AND  WIFE. 

Rights  and  LiabiHtiet  ofBuiband, 

1.  Gifts  of  PERseNALTY— Fraud  oh  Wife.— During  a  husband's  life-time  hi» 

wife  has  no  inchoate  rights  to  his  personal  property,  and  he  may  make  such 
disposition  of  it  as  he  sees  fit.    Samson  v.  Skmson,  (Iowa,)  288.* 

2.  Ownersuif  of  Stock  of  Goods  Claimed  bt  Husband's  Crbditobs — Issue, 

HOW  Proved.— Under  our  statutes  giving  a  married  woman  absolute  control 
over  her  personal  property,  and  authorizing  her  to  carry  on  business  on.  her 
own  account,  and,  except  as  respects  her  real  estate,  to  constitute  her  husband 
her  agent,  and  authorizing  husband  and  wife  to  contract  with  each  other  a» 
fully  as  if  the  marriage  relation  did  not  exist  between  them,  a  controversy  be- 
tween a  wife  and  her  husband's  creditors  as  to  whether  certain  personal  prop- 
erty belongs  to  her  or  her  husband  is,  as  in  other  cases,  to  be  determined 
upon  the  javr  preponderance  of  the  evidence.    Laib  y.  Brandenburg^  (Minn.> 

Rights  and  Liabilities  of  Wife. 

8.  Wife's  Right  to  Damages  for  Loss  of  Time  Caused  by  Personal  Injury. 
A  married  woman  who  has  an  independent  and  separate  employment,  which 
she  habitually  follows  and  receives  compensation  from,  may  recover  in  an 
action  for  a  personal  injury  for  loss  of  time.  Fleming  v.  Toton  of  Shenandoah^ 
(Iowa,)  752. 

4.  Replevin  against  Husband  by  Wife,— A  wife,  who  is  living  separate  and 

apart  from  her  husband,  may  maintain  an  action  of  replevin  against  him  for 
her  property.     White  v.  White,  (Mich.)  490. 

5.  Fraud  on  Creditors— Statebcents  made  by  Husband  Using  Wife's  Prop- 

erty.— ^When  the  issue  in  a  case  is  whether  or  not  plaintiff  was  estopped  from 
claiming  certain  goods  that  had  been  attached  as  the  property  of  her  husband 
by  reason  of  the  manner  in  which  she  had  allowed  the  business  to  be  con- 
ducted, statements  made  to  the  creditors  of  the  husband,  without  the  knowl- 
edge of  the  wife,  and  without  knowlege  by  the  creditors  that  she  owned  the 
property*  are  not  admissible.    Bart>ee  v.  HamiUon,  (Iowa,)  684. 

6.  Parties— Breach  of  Contract.— In  an  action  for  the  breach  of  a  contract  to 

employ  plaintiff  as  keeper  and  his  wife  as  matron  of  an  asvlum,  the  wife  la 
not  a  necessary  party,  as  her  earnings  belong  to  the  husband.  Sines  v.  Wayn^ 
Co.  Superintendents,  (i^ich.)  ^85, 

7.  Wife's  Interest— Action— Parties.— Where  the  wife's  interest  has  once  at- 

tached to  real  estate,  and  the  question  is  as  to  whether  it  has  been  divested* 
or  otherwise  affected,  a  party  asking  affirmative  relief  on  the  theory  that  it 
has,  should  make  her  a  party  to  the  action  brought  to  determine  such  ques- 
tion. But  where  the  title  to  land  has  been  adjudicated,  and  the  court  find 
against  the  husband,  the  wife's  interest  will  not  attach,  and  she  will  be 
bound  by  ttie  decree.    Lea  v.  Woods,  (Iowa,)  255;  Same  v.  Stevens,  (Iowa,)  255. 

Divorce — A  Umony. 

8.  Cruelty. — What  constitutes.     Van  Driele  v.  Van  Driele,  (Mich.)  188. 

9.  Desertion  by  Wife— Evidence  considered.    Atkinson  v.  Atkinson,  (Iowa,)  284. 
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10.  Adulteut— Desertion.— -Where  a  wife  leaves  her  husband  because  he  sus- 
pects her  of  adultery,  he  is  not  entitled  to  a  divorce  on  the  ground  of  deser- 
tion.   PoweU  V.  PatceU,  (Mich.)  199. 

11.  Adultery  of  Wipe— Evidence. — ^Evidence  that  a  wife,  who  had  ceased  to 
care  for  her  husband,  and  who  preferred  the  society  of  another  man,  for  three 
days  absented  herself  from  her  husband  and  stayed  at  a  house  where  such 
man  boarded  during  that  time,  and  was  discovered  in  a  bed-room  with  him 
at  midnight,  under  ver^  suspicious  circumstances,  which  she  failed  to  explain 
satisfactorily,  is  sufficient  tojustify  a  decree  of  divorce  on  the  ground  of 
adultery.    Jvames  v.  Names,  (Wis.)  671. 

12.  Service  by  Publication.— Where  the  affidavit  for  service  by  publication 
states  that  defendant  is  a  non-resident  of  the  state,  but  wholly  fails  to  state 
that  he  has  property  within  the  state,  or  that  the  cause  of  action  arose  within 
the  state,  and  the  order  of  the  court  recites  that  it  was  granted  upon  reading 
the  complaint  in  the  action  and  the  affidavit  which  had  been  filed  in  the  office 
of  the  clerk  of  the  circuit  court,  and  it  appeared  to  the  satisfaction  of  the  cir- 
cuit judge  from  the  complaint  and  affidavit  that  plaintiff  had  a  cause  of  ac- 
tion, etc.,  and,  as  a  matter  of  fact,  the  original  complaint  was  not  filed  until 
after  such  order  was  made,  the  court  acquires  no  lurisdiction  of  the  defend- 
ant, and  a  judgment  of  divorce  rendered  on  such  defective  service  by  publi- 
cation is  void.    Manning  v.  Heady,  (Wis.)  1. 

18.  Allowance  to  Wife.— Allowance  to  wife,  pending  proceedings  for  divorce, 
of  1162,  to  pay  for  taking  a  deposition,  and  for  support  of  herself  and  chil- 
dren, sustainea.    Maben  v.  Mahen,  (Iowa,)  244. 

14.  Property  Awarded  Wipe  in  Lieu  of  Alimony. —  An  order  awarding  a 
wife,  on  granting  a  divorce  because  of  the  failure  of  the  husband  to  support 
her,  the  house  occupied  bv  the  parties  as  a  homestead  and  one-fourth  of  an 
acre  of  land,  worth  about  |l,850,  held,  not  improper,  and  sustained  on  appeal 
by  the  husband  from  such  order  alone.     Webater  v.  Webster,  (Wis.)  434. 

16.  Voluntary  Conveyance  to  Defeat  —  Burden  of  Proof  of  Considera- 
tion. — Where  a  husband,  while  a  divorce  suit  was  pending,  conveyed  all  his 
property  to  his  daughter,  the  offspring  of  the  plaintiff  and  defendant,  the  ap- 
parent purpose  being  to  defeat  a  aecree  for  abmonv,  Tield,  that  the  burden  of 
proof  was  on  the  grantee  to  show  a  valuable  consideration.  Atkins  y.  Atkins, 
(Neb.)  724. 

16.  Order  for  Alimony  Pendente  Lite  not  Appealable.  —  An  order  in  an 
action  for  divorce  awarding  the  wife  alimony  and  suit  money  pendente  Ute,  to 
be  paid  by  the  husband,  cannot  be  taken  by  appeal  or  error  to  the  supreme 
court  before  Judgment  or  decree  granting  or  denying  a  divorce.  AspintoaU  v. 
AspinicaU,  CNeb.)623. 

17.  Dower.— Under  section  28,  e.  25,  Comp.  St.,  entitled  "Divorce  and  Alimony," 
a  wife,  upon  obtaining  a  divorce  for  the  cause  of  misconduct,  etc.,  of  the  hus- 
band, is  entitled  to  dower  in  his  lands  in  the  same  manner  as  if  he  were  dead. 
Tatro  V.  Tatro,  (Neb.)  571. 

18.  Permanent  Alimony  in  Gross  Bars  Dower.  — If  she  make  no  demand  for 
dower,  and  the  court,  in  making  a  division  of  the  property  of  the  husband  in 
the  nature  of  permanent  alimony,  awards  a  sum  in  gross  to  her,  it  will  be 
deemed  to  include  all  her  interest  in  the  husband's  estate,  and  will  bar  her 
claim  for  dower  unless  a  contrary  intent  is  shown  in  the  decree.    Id, 

19.  Claims  against  Husband's  Estate.  —  Upon  a  divorce  being  granted,  a  de- 
cree in  favor  of  the  wife  for  permanent  alimony  will  bar  her  right  to  any  fur- 
ther claims  against  the  estate  of  the  husband.    Id^^ 

20.  Alimony  and  Support  of  Child — Power  of  Court  to  Grant,  When  no 
Provision  Made  in  Original  Judgment. — ^The  court  has  power  to  allow  ali- 
mony to  a  wife,  but  not  to  provide  for  the  support  of  a  child  begotten  before 
marriage,  and  whose  paternity  the  husband  denies,  subsequent  to  a  judgment 
of  divorce,  in  which  no  provision  was  made  in  either  case.  CrugomY.  Orugom, 
(Wis.)  5. 

See  Intoxicating  Liquor,  22;  Mechanic's  Lien,  1;  Mortgage,  15;  Trusts,  1,  4, 


IMPOUNDING.    See  Animals,  6. 
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INDBMNTTT.    See  Guabaktt. 

INDIANS. 

1.  Brothertowh  Indians— Tribal  Character.— Query,  whether  the  tribal  char- 

acter of  the  Brothertown  Indians  has  entirely  ceased.    Fovsler  y.  8coU,  (Wis.) 
716. 

2.  Evidence— Records  op  Indian  Tribe.— The  tribal  records  of  the  Brothertown 

Indians,  held  admissible  in  evidence  to  show  the  allotments  of  land  made  un- 
der the  acts  of  congress.    Id, 

INDICTMENT.      See    Cbdonal   Law;  Foroert;  lNT0Zi£;ATiNa   Liquor,  16; 

Jury,  6. 

INFANTS. 

Tenant  in  Common— License  to  Cut  Timber  onLand.— A  minor  cannot  grant 
a  license  to  a  third  party  to  enter  upon  and  cut  timber  from  land  owned  by 
his  mother  and  minor  sister  in  common  with  himself.  Bichey  ▼.  Brown, 
(Mich.)  886. 

See  QuARDiAN  and  Ward;  Parent  and  Child. 

INJUNCTION. 

1.  No  Adequate  Remedy  at  Law— Insolvency  of  Defendants.- An  averment 
in  a  petition  for  an  injunction  that  defendants  have  very  little  property  not 
exempt  from  execution,  and  are  not  responsible  for  the  damages,  for  which 
they  are  liable  by  reason  of  their  invasion  of  ])laintiff'8  rights,  is  a  sufficient 
averment  as  to  their  insolvency  to  entitle  plaintiff  to  an  injunction.  Bur- 
roughs V.  Saterlee,  (Iowa,)  808. 

d.  Act  Accompltshed. — An  inlunction  will  not  be  granted  to  prevent  the  doine 
of  an  act,  after  the  act  or  tning  sought  to  be  enjoined  has  been  accomplished 
or  done.     Street  B.  Go,  of  East  Saginaw  v.  WUdmaiif  (Mich.)  188. 

8.  Destruction  of  Hedge— Injunction.— Equity  will  interfere  by  injunction  to 
prevent  the  destruction  of  an  osage  hedge  fence  by  a  stranger  to  the  inherit- 
ance, as  being  such  an  injury  to  the  realty  as  cannot  be  fully  compensated 
by  damages  for  the  trespass.    Sapp  v.  Roberts,  (Neb.)  96. 

4  Road  Supervisors — Removal  of  Fence.- An  injunction  may  issue  to  prevent 
a  road  supervisor  from  improperly  removing  a  fence  to  the  injury  of  a  land- 
owner, without  reference  to  whether  the  injury  would  be  irreparable.  BoUofi 
v.  McShane,  (Iowa,)  135. 

See  Attornby  and  Counsel,  6;  Taxes,  f^  80. 

INSANE  PERSONS. 

1,  Guardian- Jurisdiction  to  Appoint.— A  petition  for  the  appointment  of  a 
guardian  that  alleges  that  the  party  for  whom  a  guardian  is  desired  ''is  men- 
tally incompetent,  and  has  been  for  some  time  past, "  is  sufficient  to  five  the 
probate  court  jurisdiction  to  make  such  appointment.  Norton  v.  Snerman, 
(Mich.)  510. 

8.  Action  Against  Guardian  for  Board  of  Ward  before  Appointment. — 
A  "petition  for  allowance  of  claim"  was  filed  against  **T.,  as  guardian  of  S.," 
on  an  account  for  board  of  S.  before  the  appointment  of  a  guardian.  S.  had 
become  insane,  and  T.  was  appointed  her  guardian  and  directed  to  defend  the 
suit.  Before  his  appointment  T.  demurred  to  the  petition  (1)  because  it  stated 
no  contract  of  guardian  or  other  cause  of  action  against  him:  (2)  because  a 

guardian  cannot  be  sued  on  a  contract  of  a  ward;  and  (8)  because  the  claim 
as  not  been  established  against  the  ward,  and  could  not  be  established  in 
this  proceeding  against  the  guardian.  Held,  that  the  demurrer  should  have 
been  sustained.     Senile  v.  Torbert,  (Iowa,)  939. 

8.  Executed  Contracts,  when  Sustained. — An  insane  person  is  bound  by  an 
executed  contract  where  it  is  made  in  the  ordinary  course  of  business,  is  fair 
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and  reasonable,  and  themental  condition  was  not  known  to  the  other  party, 
and  the  parties  cannot  be  put  in  statu  qtio.    Alexander  v.  Hdskins,  (Iowa,)  985. 

4  Deed  Set  Ajbide— Evidence. — On  examination  of  transaction  in  this  case, 
held,  the  case  is  not  within  the  rule,  and  that  the  conveyance  should  be  set 
aside.    Id. 

INSOLVENCY. 

Fraudulent  Preference. — ^The  words  "when  any  debtor,  being  insolvent,  shall 
do  any  act  whereby  any  one  of  his  creditors  shall  obtain  a  preference  over 
any  other  of  his  creditors, "  found  in  onr  insolvent  law,  (section  2,  c.  148, 
Laws  1881,)  includes  any  act  or  action  on  the  part  or  behalf,  or  with  the  co- 
operation, of  the  insolvent  debtor,  the  purpose,  natural  tendency,  and  effect 
or  which  will  be  to  ffive  one  of  his  creditors  a  preference  over  others.  It  is 
not  necessary  that  tne  act  or  action  should  have  gone  so  far  as  actually  to 
give  and  consummate  the  preference.  It  is  enough  if  such  is  its  purpose  and 
natural  tendency,  and  will  be  its  effects.    In  re  Petition  of  Lindeke,  (Mmn.)  602. 

INSURANCE. 

Regulation  of  Companies, 

1.  Contract  op  Insurance  Defined.— A  contract  by  which  one  party  for  a  con- 

sideration promises  to  make  a  certain  payment  of  money  upon  the  destruc- 
tion or  injury  of  something  in  which  the  other  party  has  an  interest  is  a  con- 
tract of  insurance,  whatever  may  be  the  terms  of  payment  of  the  considera- 
tion by  the  assured,  or  the  mode  of  estimating  or  securing  payment  of  the 
sum  to  be  paid  by  the  insurer  in  the  event  of  loss.  State  ^/Farmers*,  etc.,  Ins. 
C7o.(Neb.)81. 

2.  MuTUAii  Benefit  Associations. — An  association  in  which  the  consideration 

for  the  payment  of  a  certain  sum  on  death  is  an  admission  fee  and  *' benefit 
assessments"  is  a  mutual  insurance  company,  aiid  as  such  must  compl}'^  with 
the  provisions  of  the  act  of  June  1, 1873.  and  receive  the  certificate  of  the 
auditor  of  state  before  transacting  business.    Id, 

Construction  of  PoUeies. 

8.  Occupation  of  Dwelling. — A  dwelling-house  on  a  farm  which  is  not  occu- 
pied, except  bv  the  men  working  the  farm  during  the  time  thev  are  so  em- 
ployed for  cooking  their  meals  and  sleeping,  is  not  occupied  within  the  mean- 
ing of  a  policy  of  nre  insurance  that  provides  that  building  unoccupied  shall 
not  be  covered  by  the  policy.  Fitzgerald  v.  Connecticut  Fire  Ins.  Oo,,  (Wis.) 
7a5» 

4.  Identity  of  Insurer.— Where  an  insurance  policy  is  issued  to  **L.  Simon, "  and 
in  the  body  of  the  instrument  the  word  "his"  frequently  occurs,  in  case  of  loss 
and  suit  on  the  policy  by  a  woman,  these  facts  will  not  defeat  recovery  where 
it  appears  that  her  name  is  L.  Simon,  and  that  she  was  the  owner  of  the  prop- 
erty insured.     Simon  v.  Home  Ins.  Co.  of  Novo  York,  (Mich.)  190. 

6.  Interest  of  Insured — ^Deed  Construed — Life-Estate. — A.  executed  a  deed 
to  B.  reciting  that  it  was  the  intention  to  convey  to  B.  a  life-estate  in  said 
land,  and  at  her  death  to  then  vest  the  title  in  the  children  of  her  body,  and 
if  there  should  none  survive  her,  then  said  land  should  revert  to  A.,  or  to 
whomsoever  he  may  convey  or  direct  the  same  to  be  conveyed.  Held,  that 
B.  took  only  a  life-estate,  and  not  an  "absolute"  estate,  within  the  meaning 
of  that  word  as  used  in  a  policy  of  fire  insurance,  and  that  her  failure  to  dis- 
close her  true  estate  avoided  the  policy,  providing  that  if  her  interest  was  not 
disclosed  the  policy  should  be  void.    Davis  v.  Iowa  State  Ins.  Co.,  (Iowa,)  745. 

6.  Loss  of  Goods  Removed  for  Repairs. — The  owner  of  personal  property  in- 

sured under  a  policy  which  describes  it  as  "contained  in  a  frame  dwelling- 
house.  "  situated  on  a  certain  street,  may  recover  for  the  loss  of  such  property 
when  burned  in  a  store  where  it  was  properly  sent  to  be  repaired.  Noyes  v. 
Northiceatern  Itis.  Co.,  (Wis.)  419. 

Action  9 — Pleading — Practice, 

7.  When  Demand  Nece^^sary.— When  a  contract  obligation  to  pay  a  stated  sum 

of  money  becomes  complete,  a  right  of  action  to  recover  it  arises  at  once,  in 
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the  absence  of  any  agreement  making  a  previous  demand  necessary.  Gansfr 
V.  Fireman's  Fund  Ins,  Go,,  (Minn.)  948. 

8.  Waivbr  of  Proof  of  Loss —  Motion  to  Make  More  Definite. — ^Wliere 

plaintiff,  in  his  reply,  sets  up  that  defendant  insurance  company  had  waived 
proof  of  loss,  a  motion  to  require  him  to  state  whether  such  waiver  was  made 
verbally  or  in  writing,  and  by  what  agent  of  the  company,  should  be  granted. 
Webster  v.  Continental  Ins.  Co.  of  Newiork,  (Iowa,)  675. 

9.  Loss— Proof— "Waiver— Refusal  to  Pay. — A  refusal  to  pay  a  loss  on  a  horse 

insured  against  fire  or  lightning,  on  the  ground  that  its  death  was  not  claimed 
to  have  been  caused  by  either  fire  or  lightning,  is  not  a  waiver  of  proper 
proof  of  loss.     Cornett  v.  Phenix  Ins.  Co.,  (Iowa,)  678. 

10.  Action— Limitation  in  Policy.— When  the  policy  provides  that  an  action 
thereon  must  be  brought  within  six  months  from  the  loss,  and  proof  of  loss 
is  neither  made  nor  waived  within  the  time  limited,  the  statute  (Miller's  Code, 
p.  209)  has  no  application,  and  if  the  action  is  not  brought  within  six  months 
It  will  be  barred.    Id. 

11.  Loss— Proofs— Waivbr— Evidence — Pleading.— Evidence  that  the  insured 
presented  a  list  of  the  articles  destroyed,  and  the  value  of  each  article,  to  the 
agent  of  the  company,  which  was  examined  by  him  and  returned  without  ob- 
jection or  requiring  any  further  proof,  and  that  the  agent  at  the  same  time 
compelled  plaintiff  to  submit  privately  to  a  full  examination  under  oath  as  to 
the  particulars  of  the  loss,  and  reduced  the  same  to  writing,  and  expressed 
himself  satisfied  therewith,  and  carried  the  same  away  and  Kept  it  until  the 
trial,  held  admissible,  although  such  facts  were  not  pleaded  as  a  waiver  or  es- 
toppel.    ZieUce  v.  London  Assur,  Corp.,  (Wis.)  486. 

12.  Mistake  in  Proofs  of  Loss.— In  such  a  case  evidence  is  admissible  to  show 
that,  in  reducing  the  examination  of  the  insured  to  writing,  by  mistake  or 
fraud  she  was  represented  not  to  be  the  owner  of  the  property  destroved,  and 
to  correct  such  statement  without  pleading  the  mistake  or  fraud.    Id. 

18.  Declarations  of  Agent.  The  statements  made  by  the  agent  of  the  insurer 
to  the  husband  of  the  insured  as  to  what  the  companjr  would  do  in  regard  to 
the  loss,  held  admissible  to  show  that  the  insurer  denied  any  liability  and  re- 
fused to  ptLj  the  loss,  and  that  the  necessity  of  formal  proofs  of  loss  was  dis- 
pensed with.    Id. 

14.  What  Amounts  to  Waiver  of  Proof  of  Loss.— Presentation  to  the  agent 
of  the  insurer  of  a  list  of  the  articles  destroyed,  with  the  value  of  each,  and 
the  examination  and  retention  thereof  by  the  agent,  followed  by  an  examina- 
tion under  oath  of  the  insured,  taken  in  writing  and  carried  away  as  satisfac- 
tory by  the  agent,  will  amount  to  a  waiver  of  any  further  proofs  of  loss,  and 
a  waiver  of  any  defects  therein.    Id. 

15.  Recovery  of  Loss  from  Company  not  Complying  with  State  Law. — A 
recovery  maybe  had  against  an  insurance  company  for  a  loss  insured  against, 
although  the  defendant  had  not  complied  with  the  statutory  requirements  so 
as  to  be  authorized  to  engage  in  business  in  this  state.  Ganser  v.  Fireman* s 
Fund  Ins.  Co.,  (Minn.)  943. 

16.  Pleading  Parol  Contract. — ^In  an  action  upon  a  parol  contract  of  insur- 
ance, it  is  not  necessary  that  the  complaint  set  forth  the  terms  of  a  policy  is- 
sued after  the  loss  had  occurred.    Id, 

See  Animals,  1,  2;  Lxye-Stock  Insitrancb. 
INTENT.    See  Larceny,  2. 

INTEREST. 

1.  Time  of  Payment— Compotjnding. — Under  a  contract  providing  for  payment 
of  a  principal  sum  due  at  a  particular  time,  and  interest  semi-annually,  and. 
'*in  case  any  sum  of  principal  or  interest  shall  not  be  paid  when  due.  pay  in- 
terest thereon  at  the  rate  of  10  per  cent,  per  annum  during  all  the  time"  the 
same  may  remain  overdue  and  unpaid,  ^  the  creditor  is  not  entitled  to  com- 
pound the  interest.  Morgan  v.  Michigan  Cent.  R.  Co.,  (Mich.)  161;  Michigan 
Cent.  R.  Co.  v.  Morgan,  (Mich.)  161.» 

3.  Judgments- Rate. — ^Under  section  2078  of  the  Iowa  Code,  where  no  rate  of  In- 
terest is  mentioned  in  a  Judgment,  it  bears  but  6  per  cent.,  although  the  Judg- 
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ment  creditor  may  have  been  entitled  to  a  judgment  bearing' 10  per  cent 
Bice  V.  BuWert,  (Iowa,)  897. 

See  COBFOBATIOKS,  7;  COYBNAHT,  1;  MOBTGAOS,  18. 

XNTOXICATING  MQUOKS. 

OofutitutioiiaHti^Oofuirueihn — Licemet. 

1.  COSBTITUTIOKAL  IiAW— SlOCUMB  LiqUOR  LaW— EXTRATBBBITOIIIAL  i^PFBCT.— 

The  act  of  the  legislature,  approved  February  28, 1881,  commonly  known  as 
the  **Slocumb  Liquor  Law,**  is  not  unconstitutional,  as  being  in  violation  of 
the  provision  of  the  constitution  of  the  United  States  which  provides  that 
''the  citizens  of  each  state  shall  be  entitled  to  all  the  i)rivileges  and  immuni- 
ties of  citizens  in  the  several  states;"  it  being  the  exercise  of  the  police  power 
of  the  state  for  the  protection  of  its  citizens,  and  not  for  the  purpose  of  rev- 
enue or  the  regulation  of  commerce.  In  the  exercise  of  such  power  it  is  com- 
petent for  the  legislature  to  require  that  the  licensee  shall  be  a  resident  of  the 
state,  and  subject  to  its  laws  and  the  processes  of  its  courts.  Mette  y.  Mc- 
Guckin,  (Neb.)  388. 

2.  Pbohibited  Acjt— Lease.— The  fact  that  the  prohibited  act  was  lawful  prior 

to  the  passage  of  the  prohibitory  statute  does  not  exempt  it;  and  the  fact  that 
the  property  in  which  the  unlawful  act  was  done  was  leased  for  that  purpose 
prior  to  the  passage  of  the  prohibitory  statute,  cannot  relieve  either  the  of- 
lender  or  the  property  from  the  operation  of  the  statute.  Martin  ▼.  Blattner, 
(Iowa,)  181. 
8.  Nuisance.— Keeping  a  house  or  place  for  the  purpose  of  selling  intoxicating 
liquors  is  a  nuisance  under  the  Iowa  Code,  (section  1548,  as  amended  by  chap- 
ter 148  of  the  Acts  of  the  Twentieth  Qeneral  Assembly,)  and  all  engaged  m 
keeping  such  house,  as  well  as  the  owner  thereof,  may  be  enjoined  from  keep- 
ing and  maintaining  such  nuisance.    Id. 

4.  Acts  Twentieth  Gen.  Assem.,  Ch.  148,  CoN8TiTnnoNAL.--<}hapter  148  of  the 

Acts  of  the  Twentieth  General  Assembly  is  not  repugnant  to  article  8  of  sec- 
tion 29  of  the  constitution,  is  not  in  conflict  with  article  1  of  section  8,  and  is 
constitutional.    Id,  182. 

5.  Res  Adjudicata. — An  adjudication  that  defendant  was  not  guilty  of  an  offense 

punishable  upon  information  filed  before  a  justice  of  the  peace  cannot  be 
pleaded  in  bar  to  an  action  for  maintaining  a  nuisance.    Id. 

6.  iMpRisoNBfBNT  FOB  CONTEMPT — Sebvitudb. — Imprisonment  for  contempt  of 

court  is  not  servitude,  and  the  law  providing  therefor  is  not  in  conflict  with 
article  1,  §  28,  Const.    Id. 

7.  Fines— Excessive.— Fines  provided  for  violation  of  liquor  law  not  excessiye  . 

and  not  in  conflict  with  article  1,  §  17,  Const.    Id. 

8.  Intoxicating  Liquobs— Feb  Dibm  of  Jubymen.— The  circuit  court  has  no  au- 

thority to  add  the  per  diem  of  jurymen  to  the  fine  and  costs  in  a  prosecution 
for  violating  the  liouor  law  of  1881  by  selling  liquor  to  an  habitual  drunkard. 
People  -v.  Kennedy,  (Mich.)  318. 

9.  Township— Annexation  to  City — Rioht  to  License  Money  Paid  by  Liquob 

Dealers. — Liquor  dealers'  licenses  are  due  and  pavable  on  the  first  Monday 
in  May,  and  when  portions  of  a  township  are  after  that  date  annexed  to  a  city, 
such  license  money,  when  collected,  must  be  paid  over  to  the  township  and 
not  to  the  city.  Township  of  Hamiramek  v.  Wayne  Oo.  Treasv/rer,  (Mich.)  329; 
Township  ofSpringweUs  v.  Wayne  Oo.  Treasurer,  (Mich.)  329. 

10.  Rejection  of  Liquob  Dealeb's  Bond  by  Village  Council — Act  of  1883, 
No.  52. — The  council  of  a  village,  organized  under  the  general  incorporation 
law,  which,  as  amended  in  1888,  (Act  52.)  gives  such  villages  the  right  to  sup- 
press saloons,  may  reject  a  liquor  dealer  s  bond,  although  the  sureties  are 
suflScient  and  have  duly  justified.    Post  v.  Village  of  Sparta,  (Mich.)  52.* 

11.  Gbantino  Pebmits— Any  Citizen  may  Object.— Under  the  Code  of  Iowa  (sec- 
tion 1530)  any  citizen  may  appear  and  show  cause,  on  the  application  of  any 
one  for  a  permit  to  sell  intoxicating  liquors,  why  the  same  should  not  be 
granted,  and  may  maintain  certiorari,  whether  he  has  anj  property  or  inter- 
ests to  be  affectea  or  not.  Rothbock,  J.,  dissents.  Darling  v.  Boeseh,  (Iowa,) 
887. 
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12.  Certificate  to  Coitnty  Auditor— Failure  to  Present.  Fatal. — The  fail- 
ure to  present  certificate  to'the  auditor  showing  that  a  sufficient  number  of  the 
electors  of  the  county  have  signed  the  application  is  fatal.     Id, 

18.  License— Remonstrance — Hearing.— The  provisions  of  section  8  of  chapter 
50  of  the  Compiled  Statutes,  by  which  it  is  provided  that,  irpon  an  objection, 
protest,  or  remonstrance  being  filed  against  the  issuance  of  a  license  to  sell 
intoxicating  liquors,  the  county  board  or  city  council  shall  appoint  a  dav  for 
hearing  the  case,  is  mandatory,  and  the  board  or  council  have  no  authorfty  lo 
proceep  immediately  to  the  investigation  of  the  matters  alleged  in  the  remon- 
strance, and  a  mandamtis  will  issue  to  compel  the  proper  action  of  the  board 
or  council.     State  v.  Reynolds,  (Neb.)  610. 

14.  Failure  to  Object  to  Investigation  by  CouNcn..— The  fact  that  a  repre- 
sentative of  the  remonstrants  was  present,  and  made  no  objection  to  the  mat- 
ter being  investigated  by  the  council,  would  not  confer  the  right  upon  such 
council  to  issue  the  license  without  ap{)ointing  a  time  for  the  hearing.  Neither 
would  the  board  or  council  have  the  ri^ht  to  appoint  the  then  present  time 
for  the  hearing.  The  purpose  of  the  law  is  that  a  ftlture  time  must  be  ap- 
pointed, in  order  that  all  persons  interested  may  be  present  with  their  wit- 
nesses.   Id.  611. 

15.  Mandamus  por.— Upon  an  application  for  a  mandamtw  to  compel  the  appoint- 
ment of  a  time  for  the  hearing  of  a  remonstrance,  it  is  no  defense  to  allege, 
nor  will  this  court  inquire  as  to,  the  falsity  of  the  facts  alleged  in  the  remon- 
strance.   It  is  sufficient  if  one  is  filed.    Id, 

IndictmeTit— Practice — Evidenee. 

16.  Indictment  —  Duplicity  —  Nuisance  —  Uklawful  Sale  op  Liquor  —  Gam- 
bling AND  Drunkenness— Sale  to  MmoRS  and  Habitual  Drunkards. — 
An  indictment  charging  defendant  with  keeping  a  place  for  the  unlawful  sale 
of  liquor,  and  allowing  gambling  and  drunkenness  therein,  and  of  selling  liq- 
uor therein  to  minors,  nabitual  drunkards,  and  intoxicated  persons,  to  the  dis- 
turbance of  others  and  contrary  to  law,  is  not  bad  for  auplicity. — Stale  v. 
Winebrenner,  (Iowa,)  146;  Same  v.  McMahan,  (Iowa,)  146;  Same  v.  BeecAer, 
(Iowa,)  146;  Same  v.  Ruburg,  (Iowa,)  146. 

17.  Keeping  Place  for  Sale  op— Sale  by  Clerk.— It  is  no  defense,  on  indict- 
ment of  a  druggist,  who  was  not  a  registered  pharmacist,  for  keeping  liquor 
for  sale  unlawfully,  that  the  sales  were  made  by  his  clerk,  who  was  a  regis- 
tered pharmacist,  and  for  medicinal  purposes  only.  SiaU  v.  Norton,  (Iowa,) 
842. 

18.  Fine.— A  fine  of  1250  ?ield  not  excessive.    Id, 

19.  Sale  by  Druggists  without  Permit  —  Statute  Construed.  —  Under  the 
statute  now  in  force,  a  druggist  holding  a  certificate  from  the  state  board  of 
pharmacy,  authorizing  him  to  engage  in  the  pursuit  of  an  apothecary,  cannot 
lawfully  sell  intoxicating  liqQors  for  medical  purposes  without  a  permit  from 
the  board  of  supervisors,     atate  v.  BisseU,  (Iowa,)  831. 

30.  Saloon— Time  op  Closing. — When  a  saloon  is  open  and  people  go  in,  and 
liquor  is  sold  to  them,  it  is  open,  in  law,  no  matter  if  the  front  aoor  is  closed, 
or  by  what  means  they  gain  admittance.    People  v.  Gummerfard,  (Mich.)  203. 

21.  Closed,  when.— When  the  statute  requires  the  doors  of  a  saloon  to  be  closed, 
it  means  that  no  one  shall  be  inside  or  get  inside.    Id, 

GvoU  Damage  Laios. 

22.  Action  by  Wipe  por  Damages — Evidence.— In  an  action  by  a  wife  to  re- 
cover damages  caused  by  the  sale  of  intoxicating  liquors  to  her  husband, 
evidence  of  an  assault  committed  by  the  husband  on  her  while  under  the  in- 
fluence of  liquor  should  not  be  admitted,  when  it  is  not  shown  that  the  liquor 
was  sold  by  defendant,  and  when  such  assault  was  made  prior  to  the  time 
when  it  is  alleged  defendant  sold  liquor  to  the  husband.  Applegaie  v.  Wine- 
brenner, (Iowa,)  148. 

28.  Former  Conviction. — In  such  an  action,  the  record  of  an  indictment  and 
conviction  of  the  liqior  seller,  which  does  not  show  that  the  unlawful  sales 
were  made  to  the  husband,  is  not  admissible  against  the  party  convicted,  or 
the  owner  of  the  property  against  which  it  is  sought  to  enforce  the  lien  of  the 
judgment  obtained  against  the  seller.    Id. 

See  Constitutional  Law,  1,  18. 
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JAIL  AND  JAILOR. 

1.  Constable  —  Liability  for  Board  of  Prisoners  Held  for  Prelhhinary 

BzAMiNATiON. — ^Where  a  constable  has  in  his  custody  prisoners  under  warrant 
of  arrest,  whom  he  is  holding  for  preliminary  examination  before  a  magis- 
trate, and  has  them  lodged  and  boarded  by  a  hotel-keeper,  whom  he  tells  that 
he  must  look  tothe  county  for  pay,  the  constable  is  not  liable  for  the  board 
and  lodging  furnished.    White  v.  Jones,  (Iowa,)  161. 

2.  Bonds  for  ERECTrpfG  Jail. — Under  the  provision  of  the  law  of  1879,  now  in 

force,  county  commissioners  have  no  authority  to  issue  county  bonds  for  the 
purpose  of  raising  money  to  build  a  jail,  and  a  vote  of  the  people  of  the 
county  instructing  them  to  issue  such  bonds  will  confer  no  authority  so  to 
do.    State  v.  Lincoin  Co.  Oom'r$,  (Neb.)  91. 

JOINT  TENANTS,  AND  TENANTS  IN  COMMON. 

1.  Infants— License  to  Cut  Timber  on  Land.— A  minor  cannot  mnt  a  license 
to  a  third  party  to  enter  upon  and  cut  timber  from  land  owned  by  his  mother 
and  minor  sister  in  common  with  himself.    Bkhey  v.  Brown,  (Mich.)  886. 

3.  MiNiKo  Claims— License  by  one  Tenant. — ^A  license  by  one  tenant  in  com- 

mon to  prosecute  mining  on  lands  will  not  bind  a  dissenting  tenant.  Tip- 
ping V.  Bobim,  (Wis.)  718. 

See  Mines  and  Minino^ 

JUDGMENT 
Entry, 

1.  Judgment  for  Amount  Confessed  in  Answer.— Where,  by  his  answer,  de- 

fendant fairlv  confesses  a  certain  amount  to  be  due  the  plaintiff,  it  will  not 
be  error  to  allow  judgment  to  be  taken  for  that  amount.  Buffalo  Barb-wire 
C7<?.  v.PAitt^*,  (Wis.)208. 

2.  Default— Date  of  Pleading— Rule  of  Court.— Where  the  court  has  estab- 

lished a  rule  (under  section  180  of  the  Code)  making  the  day  on  which  to  file 
pleadings  other  than  that  fixed  by  section  2599,  and  defenaant  in  an  action 
was  cited  to  appear  and  defend  b^  such  time  so  established,  and  fails  to  do 
so,  default  is  properly  entered  against  him.    MeOrew  y.  Downs,  (Iowa,)  880. 

lAtn, 

8.  Naked  Legal  Title. — ^A.  agreed  to  purchase  three  lots  from  B.  as  agent  for 

C,  and  the  deed  was  made  out  to  A.,  but  he  declined  to  receive  it,  on  the 
ground  that  he  could  not  pay  for  the  lots  and  had  agreed  to  let  D.  have  them 
at  the  agreed  price.  The  agent  refused  to  alter  the  deed,  and  D.  paid  the 
money  to  him,  and  A.  conveyed  the  property  to  D.  Held,  that  under  these 
circumstances  a  judgment  against  A.  was  not  a  lien  on  the  lands  conveyed  to 

D.  Atkinson  v.  Hancock,  (Iowa,)  701. 

4.  Justice's  Transcript— Where  Filed.— The  transcript  of  a  judgment  of  a 

justice,  to  become  a  lien  upon  real  estate,  must  be  filea  in  the  district  court  of 
the  county  where  the  judgment  is  recovered,  and  cannot  in  the  first  instance 
be  filed  in  the  district  court  of  another  county.  PemberUm  y.  Pollard,  (Neb.) 
o8«. 

SaH^action — Discharge, 

5.  Settlement  by  Defendant's  Attorney  Without  Notice  to  Plaintiff's 

Counsel. — Settlement  of  a  judgment  in  an  action  for  damages  for  a  personal 
injury,  effected  by  defendant's  attorney  with  the  plaintiff,  a  married  woman, 
without  notice  to  or  consultation  with  her  counsel,  held,  not  binding,  and  sat- 
isfaction of  judgment  set  aside.     Voell  v.  Kelly,  (Wis.)  586. 

Bever sal— Setting  Aside, 

6.  Right  of  Third  Party,  Injured  Thereby,  to  Set  Abide.— A.  agreed  to  in- 

demnify B.  for  any  commissions  in  a  certain  transaction  which  he  might  have 
to  pay  to  C.  C.  sued  B.  for  such  commissions,  and  C.  notified  A.  of  such  suit, 
ana  tnen  allowed  judgment  b^  default  to  be  entered  against  him.  A.  claimed 
that  B.  had  no  legitimate  claim,  and  that  the  judgment  was  collusive,  and  a 
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fraud  on  him,  and  sougbt,  by  suit  in  equity,  to  have  it  set  aside.  BM,  that 
he  was  not  entitled  to  relief.    Merrill  v.  Bowe,  (Iowa,)  84W). 

7.  Setting  Aside— Code,  §  8165— Sickness  op  Attorney.— Where,  after  the 

Judgment  rendered  in  a  case  has  been  reversed  on  appeal,  another  attorney 
nas  been  employed,  and  the  former  attorney  withdraws  from  the  case,  and  the 
attorney  employed  is  sick  for  10  months,  and  by  reason  of  his  inability  to  at- 
tend to  the  case  it  is  dismissed,  the  negligence  of  the  client  in  not  employing 
other  counsel  will  be  ground  for  the  denial  of  a  motion  to  set  aside  the  judg- 
ment entered.    SneU  v.  Iowa  Homestead  Co.,  (Iowa.)  678. 

6.  Equity  Suit  in  District  Court  to  Set  Aside  Judgment  of  Ctbcuit  Court. — 
A  bill  in  equity  in  a  district  court  will  lie  to  set  aside  and  cancel  a  Judgment 
rendered  by  a  circuit  court  that  is  void  because  notice  of  the  pendency  of  the 
action  was  not  served,  but  yet  is  an  apparent  lien  on  the  property  of  plaintiff, 
when  the  knowledge  of  such  Judgment  was  not  acquired  until  after  the  expi- 
ration of  the  time  allowed  by  statute  for  applying  for  relief  in  the  circuit 
court.    Arnold  v.  Hawley,  (Iowa,)  259. 

1).  Setting  Aside  Judgment  on  Demurrer— Notice — Certiorari. — It  is  error 
for  a  trial  court,  after  a  demurrer  to  a  petition  has  been  sustained,  and  plain- 
tiff has  elected  to  stand  on  his  complaint,  and  a  Judgment  for  costs  has  been 
entered  against  him,  and  a  record  of  such  judgment  made  and  signed  by  the 
judge,  to  allow  plaintiff  to  withdraw  his  election,  and,  without  any  notice  and 
m  the  absence  of  defendant,  to  order  the  judgment  to  be  set  aside,  and  plain- 
tiff given  30  days  in  which  to  file  an  amended  petition.  Beck,  C.  J.,  and 
Reed,  J.,  dissenting.    Hawkeye  Ina.  (Jo.  v.  BujfU,  (Iowa,)  117. 

10.  Motion  to  Set  Aside  Judgment — Affidavit  o^  Merits. — Where  a  motion 
is  filed  to  set  aside  a  default- judgment,  unless  the  party  also  files  an  affidavit 
setting  forth  a  statement  of  the  facts  constituting  his  defense,  as  provided  for 
by  section  8871  of  the  Code,  such  motion  will  be  denied.  McQrevo  v.  Dotnu, 
(Iowa,)  880. 

11.  Service  by  Publication— Motion  to  Reopen— Notice— Code,  §  3877.— No- 
tice of  a  motion  to  retry  a  case  in  which  Judgment  has  been  rendered  against 
defendant  served  by  publication  only,  and  who  has  not  appeared  personally, 
need  not  be  given  to  the  opposite  party,  but  the  court  should  exercise  a  proper 
discretion  as  to  the  time  for  which  the  case  should  be  set  for  trial.  PoUock  v. 
Simpson,  (Iowa,)  758. 

Bee  Appeal,  1;  Attorney  and  Counsel,  2-4;  Bankruptcy,  2;  Ejectment,  2; 
Estoppel,  1,  2;  Interest;  Tender,  1;  Vendor  and  Purchaser,  9. 

JURY. 
Trial  by. 

1.  Verdict  by  Less  Than  Twelve  Jurors.— Section  2798  of  the  Iowa  Code,  au- 

thorizing a  verdict  from  10  or  11  jurors,  in  a  civil  action,  when  the  Jury  has 
been  reduced  to  that  number  by  sickness,  is  unconstitutional.  Eshleman  v. 
Chicago,  B.  dt  Q.  B.  Co.,  (Iowa.)  251. 

2.  Sake. — ^A  jury  consists  of  12  men,  and  a  verdict  of  a  less  number  is  of  no  effect 

unless  the  objection  is  waived.    Cowles  v.  Buekman,  6  Iowa,  162,  followed.    Id. 

8.  Waiver  op  Right  to  Full  Jury. — Where  a  party  objects  to  the  jury  because 

of  the  absence  of  one  juror,  and  such  objection  is  overruled,  he  does  not  waive 
the  defect  by  going  to  trial,  and  moving  for  Judgment  on  the  special  find- 
ings.   Id. 

4.  Equitable  Action.— Where  an  action  of  trespass  is  brought  by  a  party  claim- 

ing title  to  land  used  as  a  right  of  way  against  a  railrosid  company  so  using 
it,  and  the  company  file  a  cross-petition  setting  up  that  the  records  of  the  con- 
demnation proceedings  of  their  lessor  have  been  lost,  and  demanding  equi- 
table relief,  the  action  is  to  be  considered  an  equitable  proceeding,  and  the  * 
case  i£|  not  properly  triable  by  a  jury.  Marling  v.  Bttrbngton,  0.  if.  dk  N.  B. 
Co.,  (Iowa,)  268. 

Ch'and  Jury. 

5.  Grand  Jury— By-Stander.— The  authority  to  require  a  Jury  to  be  summoned 

from  the  by-standers  is  repealed  by  implication  by  act  June  10,  1885.    Jonsi 
■    V. /Stote,  (Neb.)  527. 
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^.  Grand  Jtjry— Indictment— Term  op  Court.— A  j;rand  lury  legally  drawn  and 
summoned  for  the  year  of  1884,  on  January  7, 1885,  found  an  indictment  against 
defendant;  the  term  of  court  at  which  the  indictment  was  found,  commenc- 
ing on  December  8, 1884,  and,  so  far  as  the  record  showed,  not  having  termi- 
nated. Held,  on  motion  in  arrest  of  judgment,  that  the  indictment  was  valid. 
States,  Tr»n«^«n7Mr, (Iowa,)  146;  Barnes, McMahon,  (Iowa,)  146;  8afMy,Beechar, 
(Iowa,)  146;  Same  v.  Muburg,  (Iowa,)  146. 

7.  Discharge  op  Grand  Jury  Illegally  Drawn  —  New  Jury  —  Motion  to 
Quash. — ^Where  a  grand  jury  has  been  challenged  because  not  regularly  drawn, 
and  such  challenge  sustained,  and  a  second  grand  Jury  impaneled,  a  party 
indicted  by  the  second  jury  cannot  move  to  quash  the  indictment  because  the 
first  jury  was  improperly  discharged,  and  hence  the  second  Jury  unlawfully 
impaneled.    State  v.  Hart,  (Iowa,)  99. 

•See  Clerk  of  Court;  Criminal  Law,  14-18;  Equity,  8;  iNTOZiOATiNa  Liquorb, 
8;  Railroad  Companies,  1;  Triau 

JUSTICES  OF  THE  PEACE. 

Jurisdietian. 

1.  Amount  Involved.— A  lustice  of  the  peace  has  Jurisdiction  to  the  extent  of 
$200  in  an  action  founded  on  a  bona,  bill,  promissory  note,  or  other  instru- 
ment in  writing,  for  the  payment  of  a  sum  of  money  certain.  BuUock  v.  Jor- 
dan, 15  Neb.  666;  S.  C.  19  N.  W.  Rep.  508;  BurUm  v.  Marminy,  15  Neb.  669;  S. 
C.  19  N.  W.  Rep.  509.    Strang  v.  Krlckhaum,  (Neb.)  864. 

"2.  Disturbino  Religious  Meeting — Jurisdiction.— A  Justice  of  the  peace,  un- 
der Code,  §  4023,  has  jurisdiction  to  try  a  party  charged  with  disturbing  a 
worshiping  congregation.    State  v.  Orton,  (Iowa,)  776. 

3.  Attachment  Founded  on  Tort. — Where  an  action  by  attachment  is  brought 
before  a  justice  of  the  peace  against  a  non-resident  of  the  state,  and  his  prop- 
erty attached  and  sold,  the  justice  will  be  liable  if  the  cause  of  action  be  not 
founded  on  contract,  judgment,  or  decree.    WrigM  v.  Bouss,  (Neb.)  80. 

Practice  and  Proceedings, 

■A.  Pleadings  Liberally  Construed.- When  plaintiff  in  an  action  in  a  Justice's 
court  files  a  complaint  in  writing,  the  court  will,  in  order  to  sustain  it,  give 
its  allegations  a  liberal  construction;  but  when,  with  such  construction,  it 
states  no  cause  of  action,  an  objection  to  reception  of  evidence  thereunder 
should  be  sustained,  and,  if  plaintiff  does  not  ask  leave  to  amend,  such  objec- 
tion is  fatal  to  the  maintenance  of  his  action.    Martin  v.  Atkineor^,  (Wis.)  655. 

-6.  Docket— Judgment  by  Default— Entry  of  Time  op  Appearance  of  Plain- 
tiff.— The  docket  of  a  justice  of  the  peace  must  aflBrmatively  show,  when 
there  is  no  appearance  of  the  defendant,  that  the  plaintiff  appeared  within 
one  hour  of  the  time  named  on  the  return-day,  or  jurisdiction  is  lost.  Mudge 
V.  Taplee,  (Mich.)  297. 

•6.  Parol  Evidbnce  to  Supply  Defect. — ^Parol  evidence  cannot  be  introduced 
to  vary,  amend,  or  explain  the  docket  of  a  justice  so  as  to  give  him  jurisdic- 
tion which  does  not  appear  on  its  face.    Id, 

See  Appeal;  Bail  and  Recognizance,  4-6;  Costs,  1;  Criminal  Law.  4;  Evidence, 
12;  FoRCiBLB  Entry  and  Detainer,  1, 4;  Judgment,  4;  Vagrants,  2. 


LACHES.    See  Lib  Pendens. 

LANDLORD  AND  TENANT. 
Lease  and  Su'fUasing. 

Farming  Lease— Rent,  when  Due.— Where  a  lease  of  farming  lands  provides 
that  "when  the  crop  matures,  or  any  portion  of  it  shall  be  fit  for  the  market, 
the  rents  shall  become  due, "  the  unpaid  rent  may  be  recovered  by  action, 
when  it  is  shown  that  before  the  action  was  brought  20  acres  of  oats  were  in 
stack,  the  com  was  ripe,  and  the  tenant  had  gathered  a  part  of  it,  and  was 
feeding  it.    HuU  v.  StogdeU,  (Iowa,)  156. 


Digitized  by 


Google 


1002  INDEX. 

2.  Execution  Salb— Right  of  Tekant  to  Continue  in  Possession— Notick. — 

A  tenant  who  plants  crops  after  notice  of  claim  of  possession  by  one  who  ha& 
purchased  the  land  at  sheriff's  sale,  and  received  a  deed  therefor,  on  expir&- 
tion  of  the  period  allowed  for  redemption  is  not  entitled  to  continue  izh 
possession  of  the  premises  as  provided  by  Code,  §  3265.     Wheeler  v.  KirkeM^ 
(fai?.  (Iowa,)  829. 

3.  Possession  op  Sheriff's  VENDEB.—Possession  by  a  party  of  a  stock  of  goods 

in  a  leased  building,  under  an  arrangement  with  the  tenant  and  such  party 
whereby  the  ffoodswere  purchased  by  him  at  a  sheriffs  sale  had  under  an  ex- 
ecution issued  against  the  tenant,  and  managed  for  the  tenant's  benefit,  is 
not  a  breach  of  a  covenant  in  the  lease  not  to  sublet  or  assign  such  lease,  or" 
any  interest  thereunder.    Munkimiz  v.  Uhltg,  (Wis.)  424. 

See  Execution,  7. 

LARCENY. 
What  C<miUtvU9 — Evidence. 

1.  Illuminating  Gas. — Illuminating  gas  may  be  the  subject  of  a  larceny.    8UUe 

V.  Wellman,  (Minn.)  895. 

2.  Intent  with  Which  Property  Taken. — To  constitute  larceny  it  is  not  nec- 

essary that  the  property  be  taken  with  intent  to  convert  it  to  the  taker's  own 
use.  It  is  sufficient  if  it  be  taken  with  the  felonious  intent  to  convert  it  to 
the  use  of  a  person  other  than  the  owner.  Id. 
8.  Possession  op  Stolen  Property— Evidence  to  Otercohb  Presumption. — 
Evidence  which  creates  a  reasonable  doubt  whether  a  party,  in  whose  pos- 
session stolen  property  was  found,  did  not  come  honestly  by  such  possession, 
will  be  sufficient  to  overcome  the  presumption  of  his  gmlt  arising  from  such 
possession.  State  v.  HopkiTis,  21  W.  W.  Rep.  585,  followed.  State  v.  Peterean, 
(Iowa,)  780. 

Trial  and  Sentence. 

4.  Larceny— Value  op  Property— Amending  Warrant  on  Appeal  from  Jus- 

tice OF  THE  Peace. — Where  a  warrant  for  the  arrest  of  a  party  for  larceny, 
issued  by  a  justice  of  the  peace,  fails  to  state  the  value  of  the  goods,  it  can- 
not be  amended  in  the  circuit  court,  on  appeal  from  the  Justice,  by  inserting 
such  value.    People  v.  Belcher,  (Mich.)  303. 

5.  Larceny  of  Horse— Excessitb  Sentence.— Under  an  ordinary  charge  of  lar- 

ceny of  a  horse,  the  excessive  penalty  imposed  by  the  act  of  1877  (How.  St.  § 
9180)  for  horse-stealinff  cannot  be  imposed  on  a  party  convicted;  but  where 
the  sentence  exceeds  nve  years  it  may  be  reversed  for  the  excess,  and  loft  t» 
stand  for  so  much  as  is  good.    People  v.  Seller,  (Mich.)  804. 

See  Criminal  Law,  80. 

LEASE.    See  Landlord  and  Tenant. 

LEGACY.    See  Devise  and  Lboact. 

LEGISLATURE.    See  Constitutional  Law. 

LIBEL.    See  Ships  and  Shippino,  1* 

LIBEL  AND  SLANDER. 

What  Aeiianable, 

1.  Calling  Attorney  a  "Shyster."  — The  word  "shyster, •*  In  its  proper  defini- 

tion, may  appropriately  have  reference  to  the  professional  cnaracter  and 
standing  of  a  lawyer.  Hence,  in  an  action  for  libeling  one,  as  respects  his 
character  as  a  lawver,  by  the  use  of  the  word  "shyster, '^  an  issue  made  as  to 
whether  plaintiff  is  a  lawyer  or  not  is  material.  QribbU  v.  Pioneer  Preis  Co., 
(Minn.)  710.* 

2.  Callino  a  Man  a  "Hoo.  "  —  To  say  that  a  man  is  a  hog  is  actionable  per  m. 

Soloeraan  v.  Pet&rson,  (Wis.)  14.« 
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Evidence  anl  Pleading, 

8.  Malice— Other  Publications. —  In  an  action  for  publiahing  a  libel  upon  a 
plaintiff,  evidence  of  other  publications  by  defendant  containing  substantially 
the  same  imputation  as  that  sued  upon,  whether  made  before  or  after  the  lat- 
ter, or  even  after  suit  brought  upon  it,  may  be  admitted  in  evidence  for  the 
purpose  of  proving  actual  malice  in  the  publication  prosecuted  for,  and 
thereby  aggravating  the  damages  recoverable  therefor.  Oribble  v.  Pioneer 
Prese  Co.,  (Irlinn.)  710.* 

4.  Embezzlement  by  Treasukeb— Refusal  to  Pay  Warbant.— In  an  action 

for  slander,  on  a  charge  of  larceny  and  embezzlement  as  treasurer  of  a  school- 
district,  where  the  testimony  is  conflicting  as  to  the  funds  in  the  hands  of  the 
treasurer,  it  is  not  error  to  refuse  to  give  an  instruction  that  if  the  treasurer 
has  "refused  to  pay  any  draft,  order,  or  warrant  drawn  upon  him  by  the  proper 
officer  or  oflBcers,  this  would  constitute  embezzlement. "  Chaplin  v.  Lee^  (Neb.) 
609. 

5.  Pleadbiq — Official  Characteb. — Where  the  language  of  the  libel  as  pleaded 

shows  on  its  face  that  it  was  used  of  and  concerning  the  plaintiff  in  an  ac- 
quired capacity  or  special  character,  an  express  averment  that  it  was  so  used 
is  unnecessary.     StoU  v.  Sov4e,  (Minn.)  63.* 

LIOBNSB. 

1.  License  to  Cut  Timber— Revocation.— Where  the  owner  of  real  estate  has 

permitted  another  occasionally,  for  several  years,  to  cut  down  and  remove 
timber  therefrom,  he  is  not  estopped  from  enjoining  him  by  legal  process  from 
further  cutting.    Davie  v.  Hull,  (Iowa,)  740. 

2.  Civil  Rights— Refusal  to  Admit  Colored  Persons  to  Skating  Rink.— A 

skating  rink  carried  on  by  the  owner  of  the  building  without  any  license  from 
the  municipal  or  state  authorities  is  not  a  place  of  public  amusement,  nor  is 
the  business  carried  on  therein  of  such  a  public  cjiaracter  that  a  refusal  to  ad- 
mit a  particular  person  thereto  would  be  a  denial  of  a  legal  right  for  which  he 
could  recover  damages  from  the  owner.    BowHn  v.  Lyon,  (Iowa,)  766. 

See  Auctioneer;  Intoxicating  Liquors;  Joint  Tenants  and  Tenants  in  Com- 
mon, 2;  Loos  and  Logging,  2;  Mines  and  Mining. 

LIEN.    See  Chattel  Mortgage:  Judgment;  Mechanic's  Lien;  Ships  and  Ship- 
ping, 2;  Taxes,  16;  Vendor  and  Purchaser,  7,  9,  10. 

LIMITATION  OF  ACTIONS.     See  Criminal  Law,  26;  Executors.  Etc.,  7,  9; 

Taxes,  16,  28. 

LIS  PENDENS. 

1.  Purchase  Pending  Suit.— A  purchaser  of  property  in  litigation,  after  rendi- 

tion  of  a  decree,  is  not  an  innocent  grantee.  Butler  v.  Barkley,  (Iowa.)  747; 
Same  v.  Lewie,  (Iowa,)  747. 

2.  Mortgagee— Notice  of  Pending  Suit— Laches.— In  order  to  affect  a  mort- 

gagee with  constructive  notice,  a  pending  suit  must  be  prosecuted  without 
unnecessary  delay,  and  a  neglect  to  do  so  will  relieve  the  mortgagee  from  the 
effect  of  a  &9  pendene,  unless  he  has  actual  notice  of  the  suit.  Hammond  v. 
Paxton,  (Mich.)  821. 

LIVE-STOCK  INSURANCE. 

1.  Allegation  op  Ownership. — A  policy  of  insurance  is  prima  facie  an  admis- 
sion by  the  insurers  of  the  title  of  the  insured  to  the  property  embraced  in 
the  policy.  It  is  not  necessary,  therefore,  for  the  plaintiff,  in  an  action  upon 
the  policy,  to  prove  his  title  until  it  has  been  assailed  by  the  evidence,  nor 
is  it  necessary  to  allege  it  in  his  petition.  Fowler  v.  Ineurance  Co,,  28  Barb. 
148.     Weeiem  Horee,  etc.,  Lne.  Go.  v.  S/ieidle,  (Neb.)  620. 

8.  Waiver  op  Payment  op  Premium  apter  Death  op  Stock.  —  An  insurance 
company  may  waive  the  payment  of  the  premium  after  it  is  due.  And  where 
it  is  providea  in  the  note  given  for  the  premium  that  if  the  note  be  not  paid 
at  maturity,  the  company  shall  have  the  right  to  cancel  the  policy,  the  failure 


Digitized  by 


Google 


1004  INDEX. 

to  cancel  it  will  be  deemed  a  waiver  of  such  right,  and,  in  case  of  loss,  pay- 
ment will  be  enforced.  And  especially  would  tnis  be  true  if  payment  of  the 
premium  was  received  (even  after  the  loss  and  without  knowledge  thereof^ 
and  the  money  held  until  after  suit  brought.    Id, 

See  Andcals,  1,  2. 

LOGS  AND  LOGGmO. 

1.  CoNVERsiOH— Pleading — Rev.  St.  1878,  §  4669— Evidence  of  Titlb. — ^In  an 

action  of  trover  and  conversion  the  only  object  of  alleging  in  the  complaint 
the  wrongful  cutting  of  the  logs,  timber,  or  lumber  on  plaintiff's  land  is  to 
show  title  to  the  same,  and  the  time  at  which  the  value  should  be  ascertained; 
and  where  the  complaint  is  in  the  common  form  of  trover  and  conversion,  and 
omits  such  allegations,  evidence  to  prove  plaintiff's  title  to  the  land  may  be 
admitted.     MiUard  v.  McDonald  lAimber  Co.y  (Wis.)  656. 

2.  License— Matter  of  Defense.— The  complaint  need  not  allege  that  the  entry 

and  cutting  of  timber  was  without  plaintiff's  consent,  as,  in  such  a  case, 
license  is  matter  of  defense  to  be  pleaded  and  proved  by  defendant.  Id. 
8.  Right  to  Charge  Storage  for  Cross-Piled  Lumber  on  Docks.— It  is  the  duty 
of  a  party  for  whom  lumber  has  been  manufactured  to  remove  it  from  a  dock 
where  it  has  been  cross-piled,  after  the  reasonable  time  has  expired  in  which 
it  mi^ht  remain  for  the  purpose  of  seasoning,  without  any  express  contract 
requiring  him  to  do  so;  and  if  he  permits  it  to  remain  longer,  and  after  notice 
by  the  owner  of  the  dock  that  if  he  does  so  he  will  be  charged  a  certain  price 
per  thousand  for  dockage  or  storage,  an  assent  on  his  part  will  be  presumed 
to  the  terms  proposed,  founded  on  his  duty  to  remove  the  lumber,  and  his 
silence  and  continued  use  of  the  dock  for  the  purpose  of  storage.  I>ueey 
Lumber  Co.  v.  Lane,  (Mich.)  568. 

4.  Conversion  of  Timber— Joint  Action  against  Trespasser  and  Purchaser. 

An  action  may  be  maintained  jointly  against  a  party  who  wrongfully  cuts 
timber  on  the  land  of  another,  and  a  party  who  purchases  such  timber  know- 
ing that  it  has  been  wrongfully  cut.     SmitJi  v.  Briggs,  (Wis.)  558. 

5.  Conversion  of  Marked  Logs  Mingled  in  Boom  with  Defendant's  Logs. — 

Where  logs  bearing  plaintiff's  marks  were  mingled  with  defendant's  logs  in 
the  private  mill-boom  of  the  latter,  and  sawed  by  them  into  lumber  along 
with  logs  of  their  own,  held  suflBcient  evidence  of  a  conversion  thereof  by  de- 
fendant.    Clark  V.  C.  N.  Nelson  Lumber  Co.,  (Minn.)  628. 

6.  Evidence  of  Possession— Certipijsd  Copy  of  Scale- Bills. —^«&2,  also,  that  a 

certified  copy  of  scale-bills  taken  from  the  records  of  the  surveyor  general  of 
lo^s,  purporting  to  be  a  scale  of  logs  for  the  defendant  in  its  mUl-booms  at 
Stillwater  and  Lakeland,  and  including,  in  separate  columns,  log-marks,  the 
number  of  logs,  and  the  quantity  in  feet  of  each  log-mark,  with  date  and  place 
therein  indicated,  and  signed  by  the  surveyor  general,  and  which  purported 
to  include  lo^s  bearing  plaintiff's  marks,  weVepnwa/acw  evidence  of  defend- 
ant's possession  of  the  logs  in  controversy.   Id. 

7.  Compensation  of  Surveyor  General  of  Logs- Laws  Minn.  1872,  Ch.  106,  §  8 

—Constitutionality OF.— Sections,  c.  106,  Special  Laws  1872,  which  fixes  the 
rate  of  compensation  to  be  paid  by  defendant  to  the  surveyor  general  of  logs 
for  surveying  logs  coming  within  defendant's  boom  (the  rate  being  less  than 
that  fixed  by  the  general  law)  affects  equally  the  interests  and  rights  of  all 
owners  of  such  logs,  and  is  not  liable  to  objection  as  partial  and  unequal,  so 
as  to  be  unconstitutional.    Merritt  v.  Knife  Falls  Boom  Corp.,  (Minn.)  408. 

See  Constitutional  Law,  2;  Joint  Tenants  and  Tenants  m  Common. 


MALICE.    See  Libel  and  Slander,  8» 

MANDAMUS. 

Jurisdiction — Practice, 

County  —  Care  of  Small-Pox  Patients.  —  Mandamus  lies  to  compel  super- 
visors to  allow  claims  for  compensation  for  caring  for  small-pox  patients. 
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EUioU  V,  Kalkaska  Sup'rs,  (Mich.)  461;  Paquette  ▼.  Bame,  (Mich.)  461;  TuncTiall 
,   V.  Samty  (Mich.)  461. 

3.  County  Board — Complaint  aqainst  Officer —What  Court  will  Inquirb 

INTO.  -—  Where  the  board  has  assumed  jurisdiction  of  a  complaint  against  a 
county  officer,  and  has  passed  upon  the  sufficiency  of  the  complaint,  and  after- 
wards refused  to  act  in  the  case,  upon  an  application  to  the  supreme  court, 
in  the  exercise  of  its  original  jurisaiction,  for  a  mandamus  to  compel  action, 
the  court  will  not  inquire  into  the  sufficiency  of  the  complaint  further  than 
to  ascertain  if  it  is  such  a  complaint.  State  v.  G<yuniy  Board  SaUne  Oo.y  (Neb.) 
587. 
8.  Extent  of  Command.— While  the  supreme  court  can  by  mandamtis  compel  a 
board  of  county  supervisors  to  act  upon  a  complaint  against  a  county  officer, 
yet  it  can  in  no  way  control  its  judgment  or  legal  discretion.    Id.  58&. 

4.  Evidence  —  Record.  —  In  mandamus  proceedings  all  recoVd  evidence  relied 

upon  by  either  relator  or  resi)ondent  should  be  brought  before  the  court  as 
exhibits,  in  the  shape  of  certified  copies,  or  authenticated  properly,  and  not 
by  bare  recitals  of  its  existence,  with  a  mere  reference  thereto.  Oronin  v. 
Board  of  SupWs,  Kalkaska  Co.,  (Mich.)  893. 

6.  Receiver  —  Vacation  of  Order.  —  Mandamus  is  not  the  proper  remedy  to 
vacate  an  order  of  a  court  appointing  a  receiver,  suit  having  been  brought  by 
creditors  to  wind  up  the  affairs  of  the  estate.     Scott's  Case,  (Mich.)  200. 

6.  County  Warrants  —  Particular  Fund  —  Suit  to  Enforce  Payment.  — 
Where  warrants  are  drawn  on  the  county  treasury  payable  out  of  a  particular 
fund,  the  holder  of  such  warrants  may,  on  presentment  for  payment  and  re- 
fusal, bring  suit  against  the  county  without  Urst  requesting  the  levy  of  a  tax 
to  replenish  the  particular  fund  out  of  which  they  are  pa3rable.  Qtuere, 
whether  the  holder  can  mandamus  the  treasurer,  and'compel  him  to  pay  such 
warrants  out  of  the  general  fund.   Mills  Co,  Nat.  Bank  v.  MiUs  Co.,  (Iowa,)  884. 

See  Counties,  4;  Intoxicating  Liquors,  15. 

MANSLAUGHTER.    See  Homicidb. 

MARRIAGE.    See  Dower,  4;  Seduction,  1. 

MARRIED  WOMEN.      See  Husband  and  Wife;  Specific  Pebformancb,  6. 

MASTER  AND  SERVANT. 

RelationsJiip — Hiring, 

1.  Railroad  Comfany^Sebvices  of  Engineer— Recovery  of  Compensatioi^t. 

Where  certain  services  and  expenditures  were  rendered  and  made  by  plain- 
tiff under  the  emplovment  and  direction  of  defendant's  chief  engineer,  as- 
suming to  act  for  defendant,  and  possessing  apparent  authority  to  so  employ 
and  direct  in  defendant's  behalf,  and  an  alleged  limitation  upon  such  appar- 
ent authoritv  not  appearing  to  have  been  communicated  to  plaintiff,  held,  that 
he  is  entitled  to  recover  for  such  services  and  expenditures  by  virtue  of  such 
employment  and  direction.  Gillis  v.  Duluth,  N.  S.  &  S.  W,  R.  Co.,  (Minn.) 
603. 

Liability  of  Masters — Negligence — Fellow- Servants — BaHroads. 

2.  Defective  Machinery— One  Furnishing  not  Fellow-Servant.— A  servant 

to  whom  a  master  trusts  the  duty  of  furnishing  machinery  or  appliances  for 
other  servants  to  work  with  is  not  their  fellow-servant  so  as  to  prevent  lia- 
bility of  the  master  to  them  for  injuries  caused  by  his  negligence  in  per|orm- 
ing  that  duty.     KeUy  v.  Erie  Telegraph  <&  Telep/wne  Co.,  (Mmn.)  700.* 

3.  Failure  to  Protect  Railroad  Frocw — Risks  of  Employment— Continuing 

in  Service^Question  for  Jury. — Held,  that  whether  or  not  it  was  the  cus- 
c  tom  or  mode  of  doing  business  of  the  defendant  to  leave  frogs  unprotected,  so 
that  its  employes  might  be  presumed  to  know  that  such  was  the  custom  or 
mode  of  domg  business,  and,  by  continuing  in  the  employment,  to  have  taken 
on  themselves  the  risk  incident  to  that  way  of  doing  it,  was  in  this  case,  as 
the  evidence  stood,  a  question  for  the  jury.  SIterman  v.  Chicago,  M,  d  SL  P. 
By.  Co,,  (Minn.)  593.* 
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4.  Refusal  op  Ikstruction  Tendtno  to  Show  Nkgijgexce.  —  That  being  the 

state  of  the  evidence,  and  it  tendine^  to  show  that  before  the  killing  of  plain- 
tiff's intestate  the  defendant  had  adopted  placing  blocks  between  the  rails  as 
a  means  of  protecting  the  frogs,  an  instruction  asked  by  defendant,  "that  if 
Sherman  knew  that  some  of  the  rails  were  not  blocked,  and  did  not  complain. 
but  remained  in  the  employ  of  the  railroad  company,  although  he  did  not 
know  when  he  went  in  to  uncouple  the  cars  whether  the  particular  rail  in 
question  was  blocked  or  not,  plaintiff  cannot  recover,"  was  properl}* refused; 
and  it  was  not  error  in  the  eourt,  in  refusing  the  request,  to  say  to  the  jury, 
"I  think  the  instruction  should  be  confined  to  the  particular  rail  in  ques- 
tion. "    Id. 

5.  Railroad  Emflgtes  —  Negligence  op  Fellow-Servants  —  Code.  §  1307. — 

Where  a  member  of  a  gang  engaged  in  the  construction  of  a  railroad  is  injured 
by  the  negligence  of  a  fellow-servant  in  allowing  a  large  stone  to  fall  on  his 
hand,  he  is  not  injured  while  engaged  in  the  use  and  operation  of  the  railroad, 
within  the  meaning  of  Code,  §  1807,  and  the  company  is  not  liable.  MaUon 
V.  Chicago,  R.  I.  dt  P.  B.  Co.,  (Iowa,)  911.* 

6.  Train  Dispatcher  aucd  Brakeman. — ^A  general  manager  who  prescribes  roles 

and  a  train  dispatcher  who  gives  special  orders  for  the  running  of  trains,  and 
a  head  brakeman  on  a  freight  train,  are  not  fellow-servants.  PhiUtptf  v.  Chi- 
cago, M.  d  St.  P.  By.  Co.,  (Wis.)  544.* 

7.  Employe  op  Railroad  Company  Running  Train  over  Track  op  Another 

Company  —  Collision. — The  employes  of  a  railroad  company  that  runs  its 
trains  over  a  portion  of  the  road  of  another  company,  and  while  running  over 
such  road  is  required  to  obey  the  rules  and  regulations  prescribed  by  tne  lat- 
ter company  for  the  running  of  trains,  and  to  obey  the  special  orders  of  their 
authorized  agents,  in  that  respect  are  not  fellow-servants  with  the  employes 
of  the  latter  company.     Id. 

8.  Negligence  op  Foreman. — Instruction  in  an  action  for  injury  to  an  employe. 

caused  by  the  fall  of  a  pile  of  lumber  at  which  he  was  working,  ''that  although 
the  jury  might  believe  from  the  evidence  that  C.  was  the  foreman  of  the  yard 
of  defendant,  with  power  to  employ  and  discharge  hands,  yet  unless  they 
further  believe  from  the  evidence  that  plaintiff  was  injured  by  reason  of  some 
negligence  of  C.  in  the  employment  or  unfit  or  incompetent  men  to  do  the 
work  assigned  them,  or  by  the  use  of  unsafe  or  unsuitable  machinery  or  ap- 
pliances used  in  doing  said  work,  provided  by  said  defendant,  then  the  ver- 
dict must  be  for  defendant."  under  the  evidence  in  this  case  held  erroneous. 
Baldwin  v.  St.  Louis,  K.  dt  iV.  By.  Co.,  (Iowa,)  918. 

9.  Notice  to  Master  op  Depect. — ^Where  a  pile  of  lumber  that  was  originally 

properly  constructed  became  dangerous  afterwards  by  reason  of  the  cutting 
of  cross  strips,  and  by  reason  of  such  defect  fell  upon  and  injured  a  work- 
man, he  must  prove  that  the  employer,  through  some  responsible  officer  or 
agent,  had  actual  notice  of  the  defect,  or  that  it  had  existed  so  long  that  he 
should  have  discovered  it  in  the  exercise  of  reasonable  care.  The  mere  fact 
that  the  accident  happened  will  not  show  such  want  of  care.    Id. 

See  Assignment  por  Benepit  op  Creditors,  6;  Contract,  1;  Frauds,  Statute 
OP,  4;  Husband  and  Wipe,  6;  Principal  and  Agent,  6. 

MECHANICS  UEN. 

1.  Lumber  Bought  by  Husband  to  Improve  Wipe's  Land.— Where  lumber  sold 
to  a  husband  on  his  personal  credit  is  used  in  erecting  or  adding  to  improve- 
ments on  his  wife's  land,  and  she  protests  against  such  improvement,  a  me- 
chanic's lien  cannot  be  enforced  against  the  land  or  the  building.  Getty  v. 
Framel,  (Iowa,)  24). 

3.  Deed  Subsequent  to  Contract  por  Materials — Purchase-Money  Mort- 
gage—Rkcordinq— Priority  OP  Liens.— Where  a  vendee  of  real  estate,  sub- 
sequent to  a  contract  for  materials  to  be  furnished  for  a  house  to  be  built  for 
him  on  the  land  purchased,  received  a  deed,  and  at  the  same  time  executed  to 
the  vendor  a  purchase-money  mortgage,  both  of  which  remained  unrecorded 
until  after  the  delivery  of  such  materals,  and  the  filing  of  an  account  and 
claim  of  lien  therefor,  held,  that  the  lien  of  such  mortgage  was  instrinsically 
superior,  ami  the  omission  of  the  mortgagee  to  record  his  mortgage  until  the 
deed  was  recorded  is  not  to  be  construed  into  a  waiver  or  estoppel,  so  as  to 
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subordinate  his  lien  to  that  of  the  material-man,  though  the  latter  had  notice 
of  the  execution  of  the  deed,  but  not  of  the  mortgage.  OWow  v.  Peterson, 
(Minn.)  629. 
8.  Joinder  of  Action  on  Note,  and  Suit  to  Enforoe  Mechanic's  Lien— New 
Parties. —  A  petition  in  an  action  at  law  on  a  promissory  note  cannot  be 
amended  so  as  to  join  an  action  against  other  defendants  to  enforce  a  me- 
chanic's lien,  and  it  is  not  error  for  the  court  to  refuse  to  entertain  the  action 
as  to  the  new  parties.    Sweetser  v.  Harwick,  (Iowa,)  744. 

See  Action  or  Suit,  6. 

MILLS  AND  DAMS. 

Sale  of  Mili/— Right  to  Water— Use  of  Dam.— Presumptively  the  sale  of  a 
mill  and  power  will  include  the  actual  appurtenances,  as  between  the  parties, 
if  not  as  to  strangers.     Ourtis  v.  NorUm,  (Mich.)  827. 

See  Waters  and  Water-Courseb,  !• 

MINES  AND  MINING. 

1.  Tenants  in  Coiocon— License.— A  license  by  one  tenant  in  common  to  pros 
ecute  mining  on  lands  will  not  bind  a  dissenting  tenant.  Tippmg  v.  Bobins, 
(Wis.)  718. 

"2.  Evidence  of  Valuable  Discovert — Findino  Reversed. — The  decision  of 
the  circuit  court  that  defendant'  made  a  valuable  discovery  of  a  crevice  or 
range  of  lead  ore  upon  plaintiffs'  land  before  his  license  to  mme  was  revoked, 
Ae2a  erroneous,  and  cause  remanded  for  further  proceedings  according  to 
law.    Id. 

MISNOMER.    See  Attachment,  2. 
MISTAKE.    See  Guardian  and  Ward,  6b 

•   MORTGAGE. 

Form^BequisUei, 

1.  Railroad  Company— Contract  with  Stockholders— Mortgage.— An  agree- 
ment  (set  forth  in  the  opinion)  between  the  plaintiff,  a  railroad  corporation, 
and  its  individual  stockholders,  whereby  certain  rights  were  conferred  upon 
the  latter  in  respect  to  a  portion  of  the  lands  (land  grant)  of  the  corporation, 
considered,  and  construed  as  not  bearing  upon  its  face  tibie  legal  import  of 
absolutely  conferring  upon  the  stockholders  the  legal  or  equitable  title  to  the 
land,  but  rather  as  affording  a  security  in  the  nature  of  a  mortgage.  8t,  Paul 
dh  8,  O,  By.  Oo.  v.  McDonam,  (Minn.)  57. 

lb.  Sale— Bond  to  Reconvet— Effect.— Where,  at  the  time  of  the  delivery  of  a 
deed  absolute  on  its  face,  there  is  given  a  bond  to  reconvey  same  land  on  the 
payment  at  a  given  time  of  a  specified  amount  of  money,  with  a  named  rate 
of  interest,  this  covenant  is  a  defeasance;  and  the  two  instruments  together 
constitute  a  mortgage.    Jeffrey  v.  Hv/reh,  (Mich.)  176. 

Oih&r  Incumbraneee^Notice. 

8.  Second  Mortgage  with  Kjtowlbdge  of  First.- When  a  mortgagee  has  no- 
tice of  a  first  mortgage,  and  such  mortgage  is  recited  in  his  own  mortgage  as 
being  a  first  lien,  he  cannot  claim  that  his  mortgage  takes  precedence  of  a 
new  mortgage,  executed  and  recorded  after  his  mortgage,  to  correct  a  mis- 
take in  the  description  of  the  property  in  the  first  mortgage.  Council  Bluffs 
Lodge  No.  4B,  L  0.  0.  F.,  v.  BiUups,  (Iowa.)  846. 

4.  Notice  op  Pending  Suit. — In  order  to  affect  a  mortgagee  with  constructive 

notice,  a  pending  suit  must  be  prosecuted  without  unnecessary  delay,  and  a 
neglect  to  do  so  will  relieve  the  mortgagee  from  the  effect  of  a  lis  pendens, 
unless  he  has  actual  notice  of  the  suit.     Hammond  v.  Paxton,  (Mich.)  321. 

5.  PARTNKHsnip  Property— Possession  as  Notice. — Knowledge  that  a  partner- 

ship quarried  some,  and  were  in  actual  possession  of.  land  mortgaged  down  to 
the  time  the  mortgage  was  executed,  when  the  record  title  shows  that  the 
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partners  owned  the  land  as  tenants  in  common,  will  not  be  considered  actaal 
notice  to  the  mortgagee  of  the  fact  that  the  land  was  the  property  of  the 
firm.    Id. 

Payment — Release— Discharge. 

6.  Agree MBNT  to  Release  —  Equity.  —  Where  the  holder  of  a  mortgage,  for  a 

valuable  consideration,  agreed  to  cancel  the  mortgap^e  as  to  a  part  of  property 
covered,  and  release  the  same,  but  fails  to  do  so,  it  will  amount  to  an  sui- 
table release,  for  equity  considers  as  done  that  which  ought  to  be  done.  uuJT 
V.  FarweU,  (Iowa,)  252.* 

7.  Purchase  after  Release — Knowledge  op  Agent— Notice. — ^Where  a  party 

purchases  a  mortgage  which  has  been  released,  as  to  part  of  property  cov- 
ered, by  holder,  but  not  released  of  record  by  him,  with  full  knowledge  on 
part  of  his  agent,  who  negotiated  purchase,  of  such  release,  he  cannot  claim 
to  have  the  lien  restored  upon  property  equitably  released.    Id. 

8.  Assignment  —  Payment  by  Owner,  —A.,  the  holder  of  three  notes  secured 

by  mortgage,  on  default  in  pavment  of  the  note  first  falling  due,  obtained 
judgment  thereon,  and  assignea  such  judgment  and  the  two  notes  to  B.,  who, 
on  payment  by  C,  who  had  purchased  a  part  of  the  land,  of  the  amount  of 
the  judgment,  assigned  it  to  C,  who  assigned  it  to  D.  Held,  in  an  action  by 
D.  to  establish  a  lien  on  the  land,  that  the  payment  by  C.  did  not  discharge 
the  judgment,  and  that  parol  evidence  was  not  admissible  to  show  that  we 
written  assignment  was  not  what  it  purported  to  be.  BvansY.  Bums,  (Iowa,) 
119. 

Foreclosure— Sale— Purehasere-rB^dempthn — Distribution. 

9.  Sale-— Foi^ECLOsuRE.— Where  incumbered  real  estate  is  conveved  in  parcels  to 

different  persons  at  different  times,  the  parcels,  upon  foreclosure,  are  liable 
pro  rata,  and  not  in  the  inverse  order  of  alienation.    Huffy.  FarweU,  (Iowa,) 

10.  Breach  of  Condition  —  Implied  Right  to  Foreclose. — In  the  absence  of 
an  agreement  to  the  contrary,  a  mortgagee  may  maintain  an  action  to  fore- 
close a  mortgage,  when  there  is  any  breach  of  the  condition  of  the  mortgage 
by  a  neglect  or  refusal  on  the  part  of  the  mortgagor  to  pay  the  debt  secured 
at  the  time  or  times  when  the  same  became  <}ue  and  payable.  Seheibe  v.  Keti- 
nedy,  (Wis.)  646. 

11.  Failure  to  Pay  Interest— How  Shown. — ^When  the  condition  of  the  mort- 
gage does  not  show  on  its  face  that  interest  on  the  note  secured  was  payable 
annuallv,  if  it  shows  that  the  note  was  to  draw  interest,  and  the  note  itself 
shows  that  the  interest  is  payable  annually,  then  the  condition  of  the  mort- 
gage is  broken  by  the  non-payment  of  the  interest  when  it  becomes  due,  and 
the  right  to  maintain  the  action  of  foreclosure  is  perfect.    Id. 

12.  Complaint— Demurrer— General  Prayer  for  Relief.— In  such  an  action 
of  foreclosure,  when  the  facts  alleged  in  the  complaint  are  sufficient  to  main- 
tain the  action,  it  is  not  subject  to  demurrer  because  the  relief  demanded  in 
the  prayer  is  greater  or  different  from  that  to  which  plaintiff  is  entitled  upon 
the  facts  stated.    Id. 

18.  Default— Payment  of  Interest— Foreclosure,— Where  the  notes  secured 
by  a  mortgage  provide  that  "if  interest  is  not  promptly  paid  annually,  the 
same  becomes  a  part  of  the  principal  and  shall  bear  interest  at  the  same  rate 
of  interest. "  and  the  mortgage  contains  a  condition  that  *'if  default  be  made  in 
the  payment  of  said  sums  of  money,  or  any  part  thereof,  principal  or  interest. 
*  *  *  the  whole  amount  of  the  indebtedness  shall  become  due, "  it  is  op- 
tional with  the  mortgagor  to  pay  the  interest  at  the  end  of  each  year  or  not, 
and  a  failure  to  pay  interest  annually  will  not  authorize  a  foreclosure  of  the 
mortgage.   Wood  Y.Whisler,  (Iowa,)  847. 

14.  Purchaser— Payment— Contempt.— A  party,  by  purchasing  real  estate  at  a 
judicial  sale,  subjects  himself  to  the  jurisdiction  of  the  court,  (Phillips  y.  Daw- 
ley,  1  Neb.  320,)  and  the  court,  in  a  proper  case,  may  compel  him  by  process 
for  contempt  to  complete  his  purchase  by  the  payment  of  the  money.  Lajis- 
dmcn  V.  EUlerton,  14  Yes.  512;  Executors  of  Brasher  v.  CorUandt,  2  Johns.  Ch. 
505.     Gregory  v.  Tinghy,  (Xeb.)  88. 

15.  Notice— Wipe's  Interest. — Where  a  wife  and  her  husband  execute  a  mort- 

§age  on  land  not  a  homestead,  that  is  foreclosed,  a  notice  of  sale,  describing 
le  mortgage  as  executed  by  the  husband  and  wife,  and  not  specifying  that 
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her  interest  is  to  be  sold,  will  not  render  the  foreclosure  invalid.  Tale  y.  Ste- 
tenson,  (Mich.)  488. 

16.  Two  Lots  Worked  as  ONE.^Where  two  lots  of  ground  inclosed  by  a  fence 
and  worked  as  one  lot.  there  being  no  house  on  either  lot,  are  described  sep- 
arately  in  a  mortgage,  they  need  not  be  sold  separately  at  foreclosure  sale.  Id. 

17.  Redemption— Mistake  of  Clerk.— When  a  party  entitled  to  redeem  land 
sold  under  special  execution  in  a  foreclosure  of  a  mortgage  thereon,  by  reason 
of  a  mistake  in  the  computation  by  the  clerk  of  the  court  of  the  amount  re 
quired  to  make  redemption  does  not  pay  the  full  amount,  the  redemption  mav 
be  completed  by  paying  the  balance  due  after  the  expiration  of  the  year  al- 
lowed by  statute,  with  interest  thereon  to  the  date  of  the  final  payment. 
WakefiM  v.  Rotherham,  (Iowa,)  697. 

18.  Disposition  op  Fund  by  Sheriff. — A  sheriff  executing  a  Judgment  of  fore- 
closure by  a  sale  of  the  land,  and  by  payment  of  the  proceeds  to  parties 
named,  according  to  the  terms  of  the  judgment,  is  protected  from  liability  to 
another  asserting  a  superior  right  to  the  money  so  paid.  SUl  v.  Basieot, 
(Minn.)  604. 

19.  Contestino  Ezbctttion  for  Collection  of  Deficiency.— Where  a  defend- 
ant contests  the  right  of  a  complainant  to  an  execution  for  the  collection  of 
a  deficiency  arising  upon  a  sale  made  of  mortgaged  premises  under  a  decree 
of  foreclosure,  the  grounds  of  contest  must  not  be  in,consistent  with  the  de- 
cree, but  such  as  recognize  the  decree,  and  go  to  its  discharge,  and  as  have 
arisen  after  confirmation  of  the  sale.    Haldane  v.  Sweet,  (Mich.)  888. 

See  Chattel  Mortgage;  Executors,  Etc.,  1,  5;  Settlement. 

MUNICIPAL  CORPORATIONS. 

Annexation. 

1.  Township— Annexation  to  City— Right  to  License  Money  Paid  by  Liquor 

Dealers. — Liquor  dealers'  licenses  are  due  and  payable  on  the  first  Monday 
in  May,  and  when  portions  of  a  township  are  after  that  date  annexed  to  a  city, 
such  license  money,  when  collected,  must  be  paid  over  to  the  township  and 
not  to  the  city.  Tovmshipof  HanUraTnek  v.  Wayne  Co.  Treaeurer,  (MicJi.)  829; 
Tovmship  of  SipringweUs  y,  Wayne  Oo,  Treasurer,  (Mich.)  829. 

OovemmerU-^  Ordinaneea —  Taocee — Improvemente. 

2.  Fjrb  LnciTS— Code  Iowa,  §§  457,  482.— A  municipal  corporation  cannot  with- 

out express  authoriW  in  its  Charter,  or  by  statute,  establish  fire  limits,  and  de- 
clare the  erection  of  wooden  buildings,  or  the  establishment  and  maintaining 
of  lumber-yards  within  such  limits,  a  nuisance,  and  an  ordinance  passed  by 
the  council  of  the  city  of  Des  Moines  for  that  purpose  is  void,  tfity  of  Des 
Moines  v.  OUchrist,  (Iowa,)  186. 

8.  City  of  Faribault  —  Reasonable  Regulations.— An  ordinance  of  the  city 
of  Faribault  to  regulate  the  keeping  of  dogs,  and  enforce  the  regulations  by 
fines,  etc.,  construed,  and  held  not  to  be  unreasonable.  City  of  FarihauU  v. 
Wilson,  (Minn.)  449. 

4.  Rah^road  Aid  Taxes— Constitutionality  of  Statutes.— Chapter  123  of  the 

Acts  of  the  Sixteenth  General  Assembly  of  Iowa,  as  amended  by  chauter  127 
of  the  Acts  of  the  Seyenteenth  General  Assembly,  is  yalid.  Chicago,  M.  dh  8t. 
P.  Ry.  Co.  V.  Shea,  (Iowa,)  901.* 

5.  Notice  of  Election— Certificate  of  Township  Clerk. — Certificate  of  town- 

ship clerk  ?keld  sufiicient,  although  the  notices  of  election  were  not  incorpo- 
rated into  and  made  a  part  thereof,  the  board  of  superyisors  haying  leyied  the 
tax,  and  thereby  determined  that  the  certificate  sufficiently  complied  with  the 
law;  distinguishing  Minnesota  dh  I.  8.  R.  Co.  y.  Hiams,  53  Iowa,  601;  S.  C.  5  N. 
W.  Rep.  708.    Id. 

6.  RAHiROAD,  How  Far  Completed.— The  railroad  company  in  this  case  haying 

built  its  road  to  a  designated  town,  and  erected  a  temporary  depot  therein, 
h^ld,  that  it  was  entitled  to  the  aid,  although  the  accommodations  were  not 
first-class.    Id. 

7.  Lease  of  Ro^d. — Contract  construed  as  a  lease,  and  not  a  sale,  and  tai  held 

valid;  distinguishing  Manning  y.  Mathews,  24  N.  W.  Rep.  271.    Id, 
V.25N.W.— 64 
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8.  Vote  by  Electiokb  is  Ihcorpobatbd  Towh  m  Towkbhip.— If  a  township 

embraces  an  incorporated  town,  and  it  is  proposed  that  the  township  shall  aid 
in  the  construction  of  a  railroad,  the  voters  in  the  cori>oration  are  entitled  to 
vote  at  such  election.    Id. 

9.  Committeeman  op  Town  Acting  as  Agent  for  Railroad— Repkesenta- 

TI0N8  to  Influence  Voters. —  One  of  the  members  of  the  committee  ap- 
pointed by  the  town  to  work  up  the  tax  having  entered  into  a  contract  with 
the  railroad  company,  held,  that  the  tax  voted  was  void  by  reason  of  a  prom- 
ise made  by  him  to  voters,  that  if  such  aid  was  voted  they  would  be  paid  50 
cents  on  the  dollar  on  their  certificates  when  they  paid  such  tax.    Id. 

10.  Suit  TO  Collect  Special  Tax — Counter-Claim. — A  counter-claim  cannot 
be  set  up  to  a  suit  to  collect  a  special  tax  levied  by  a  corporation  for  local  im- 
provement.    City  of  Burlington  v.  Palmer,  (Iowa,)  877. 

11.  Construction  of  Sewer  in  Macadamized  Streets— Expense  of  Restor- 
ing.—A  municipal  corporation  constructing  a  sewer  in  a  macadamized  street 
is  under  obligations  to  restore  the  street  to  its  former  condition,  and  should 
pay  therefor  out  of  the  general  funds,  and  not  assess  the  costs  thereof  to  the 
abutting  property  owners.    Id. 

13.  Public  Improvements — Special  Tax— Certificate  of— Liabilitt  on.— A 
municipal  corporation  issuing  certificates  of  special  tax  for  public  improve- 
ments to  contractors  is  not  liable  to  such  contractors  "except  from  the  collec- 
tion of  the  special  assessments  made  for  the  work  contracted  for.  **  Laws  1874, 
§  81,  8ube.  5,  c.  184.     Hoyt  v.  Fass,  (Wis.)  45. 

18.  Sale— Interest.— Under  the  statute  (Laws  1874,  §  18,  9ubc.  7,  and  §  14,  #w^. 
8,  c.  184)  each  of  the  certificates  issued  by  the  board  of  public  works  is  a 
lien  upon  the  land,  and  draws  interest  at  the  rate  of  25  per  cent,  per  annum 
from  date  of  sale.    Id. 

14.  Purchase  by  City. — Where  no  bid  was  made  for  the  lot  assessed  by  the 
board  of  public  works  when  it  was  offered  for  sale,  it  was  properly  struck  off 
to  the  city  and  a  certificate  of  purchase  issued  therefor,  and  the  certificate  of 
sale  thus  made  will  be  held  by  the  city  in  trust  for  the  owners  of  the  unpaid 
certificate  on  which  it  was  sold,  (Laws  1874.  §  30,  subc.  18,  c.  184.)  and  the  own- 
ers and  holders  of  such  certificate  will  become  co-owners  in  equity  of  the  lots 
so  sold,  and  entitled  to  a  deed.    Id. 

15.  Legal  Title.— The  equitable  title  acquired  upon  such  sale  will  be  superior 
to  the  outstanding  legal  title.    Id. 

16.  Letting- Sealed  Bids— Outsider. — Where  the  statute  requires  sealed  pro- 
posals for  public  work  to  be  done,  highway  commissioners  have  no  authority 
to  let  jobs  to  persons  who  did  not  make  such  proposals,  and  subsequently 
to  the  opening  of  the  bids.     Beard  v.  BurdeU  Town  Clerk,  (Mich.)  174. 

17.  Sale  for  Purposes  op  Public  Park— Change  to  Depot  Grounds.- Where 
land  has  been  sold  with  the  special  understanding  that  it  is  to  be  used  as  a 
public  park,  and  it  is  afterwards  converted  into  depot  grounds,  without  hav- 
ing been  dedicated  to  public  use,  and  the  party  holding  the  reversionary  inter- 
est makes  no  complaint,  a  party  who  held  a  mortgage  on  such  grounds,  and 
released  for  a  valuable  consideration  by  an  ordinary  form  of  release,  without 
reservations,  cannot  be  heard  to  complain  that  the  land  was  not  appropriated 
to  public  use,  and  seek  to  avoid  the  release.  Morgan  v.  Michigan  Cent.  R.  Co., 
(Mich.)  161.* 

Liabilities— Tort8~~ Defective  Streets. 

18.  Contributory  Negligence  of  Party  Injured.— A  person  is  not  necessarily 
precluded  from  recovering  for  an  injury  caused  by  a  defect  in  a  highway  at 
night,  simply  for  the  reason  that  he  was  aware  of  such  defect;  but  this  fact, 
wi'th  all  otners.  is  proper  to  be  taken  into  consideration  by  the  jury  in  deter- 
mining whether,  under  all  the  facts  and  circumstances,  he  was  guilty  of  care- 
lessness or  negligence,  without  which  he  would  not  have  been  injured.  Low- 
ell V.  Township  of  Watertawn,  (Mich.)  517.* 

19.  Admission  of  Notice.— Admission  of  notice  to  town  of  claim  for  damages 
caused  by  defective  bridge  7ield  proper.  Spearbracker  v.  Town  of  LarraSee, 
(Wis.)  555. 

20.  Defects  at  Other  Places  Than  Place  of  Accident.— Evidence  that  a 
bridge  was  out  of  repair,  and  the  planks  old  and  decayed  at  other  points  than 
the  one  where  an  accident  occurred,  is  admissible  to  show  such  a  general  de- 
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fectlve  condition  of  the  bridge  as  would  charge  the  town  authorities  with  no- 
tice of  its  condition.     Id. 

21.  Filing  Claim  with  Clerk  and  Board  of  Audit— Rev.  St.  1878,  §  821;  Laws 
1883,  Cu.  113. — A  verified  claim  for  damages  for  injury  caused  by  a  defective 
bridge  need  not  be  filed  with  the  clerk  and  board  of  audit  of  a  town,  as  in 
the  case  of  an  account  against  the  town.    Id, 

22.  Presentation  op  Claim  against  Incorporated  Town.— It  is  not  necessary 
as  a  condition  precedent  to  a  right  of  action  against  an  incorporated  town  or 
city,  upon  a  claim  arising  by  reason  of  a  tort,  that  the  claim  should  be  pre- 
sented to  the  council  of  the  town  or  city.  Chreen  v.  Incorporated  Town  of 
Spencer/ilowsi,)  QSl. 

28.  Streets  and  Cities— Safe  Condition  Presumed.- A  person  who,  by  day  or 
ni^ht,  passes  along  a  public  street  open  to  travel,  has  a  right  to  presume  that 
it  Is  in  a  reasonably  safe  condition;  and  if,  in  the  exercise  of  reasonable  care, 
he  falls  into  an  excavation  in  the  street  which  was  not  adequately  protected, 
and  sustains  injuries,  he  may  recover  therefor  in  a  proper  case.  Cobb,  C.  J., 
dissents.     City  of  Lincoln  v.  Walker,  (Neb.)  66.* 

24.  Lumber-Ptlb  in  Street  —  Michigan  Statute. — The  statutory  liability  of  a 
city  for  personal  injuries  is  confined  to  such  defects  in  streets  as  arise  from 
their  being  out  of  repair,  and  does  not  cover  objects  forming  no  part  of  the 
streets,  and  not  affecting  their  condition  as  ways  properly  kept  in  repair. 
Morse,  C.  J.,  dissenting.    McArUiury.  Gity  of  Saginaw,  (Mich.)  313. 

25.  Lot-Owner  Making  Coal-Hole  with  Defective  Trap— Milwaukee  Char- 
ter.— ^Where  the  actual  neglect  of  the  city,  and  not  merely  permitting  the 
owner  of  a  lot  to  maintain  a  dangerous  opening  in  a  sidewalk  intended  and 
used  exclusively  for  the  benefit  of  the  owner,  concurs  in  causing  an  injurjr  to 
a  traveler,  an  action  for  damages  may  be  brought  in  the  first  instance  against 
one  or  both  of  the  wrong-doers;  and  it  is  no  defense  to  an  action  brought 
against  either  that  the  wrongful  act  or  negligence  of  the  other  coniributed  to 
the  injur3^     Passworih  v.  City  of  Milwaukee,  (>Vis.)  431. 

26.  Photograph  op  Defective  Sidewalk.— In  an  action  against  a  city  for  in- 
juries caused  by  a  defective  sidewalk,  plaintiff  offered  in  evidence  photo- 
graphic views  of  the  sidewalk  taken  shortly  after  the  accident,  when  it  was 
m  the  same  condition  as  at  the  time  of  the  accident,  and  the  jury  were  al- 
lowed to  examine  the  photographs  with  a  magnifying  glass,  and  to  take  the 
same  into  the  jury-room.  Iield,  not  error.  Barker  v.  Incorporated  Town  of 
Perry,  (Iowa,)  100.* 

27.  Evidence  of  Condition  op  Walk  after  Accident. — To  render  such  views 
admissible  in  evidence,  the  plaintiff  may  introduce  testimony  showing  the 
condition  of  the  walk  when  the  accident  occurred,  and  when  the  photographs 
were  taken.    Id. 

28.  Neglect  to  Repair  Walk— Question  for  Jury.- In  such  an  action  it  is 
not  error  to  instruct  the  jury  that  they  have  the  right  to  determine  from  all 
the  evidence,  including  the  photographs,  the  length  of  time  the  defect  in  the 
sidewalk  existed.     Id. 

Officers. 

29.  Contracts  for  Village  —  Bona  Fides.— Village  trustees,  acting  bona  fide, 
and  without  concealment  or  fraud,  are  not  personally  liable  on  a  contract 
made  by  them  as  trustees  in  behalf  of  such  village.    Lyon  v.  Irish,  (Mich.)  503. 

Particular  Charters. 

80.  Dogs  Rcnning  at  Large— PuNisHMENT.-The  charter  of  the  city  of 'Fari- 
bault empowers  the  council  to  punish  the  violation  of  any  ordinance  by  fine 
and  imprisonment.  The  specification  of  the  powers  of  the  council  in  respect 
to  various  subject-matters  includes  the  power  "to  regulate  or  prevent  the  run- 
ning at  large  of  dogs,  to  require  license  for  keeping  the  same,  and  impose  a 
fee  for  such  license,  and  a  tax  upon  dogs,  and  authorize  the  destruction  of  the 
same  in  a  summary  manner  when  not  licensed,  or  when  at  large  contrary  to 
the  ordinance. "  £[eld,  that  giving  the  power  to  authorize  the  destruction  of 
dogs  does  not  take  away  the  power  to  punish  violations  of  the  ordinance  by 
fine  or  imprisonment.     City  of  Faribault  v.  Wilson,  (Minn.)  449. 

81.  Publication  of  Ordinances.— The  charter  provided  for  publication  of  ordi- 
nances, and  that  *'the  publication  thereof  shall  be  provea  by  the  affidavit  of 


Digitized  by 


Google 


1012  INDEX. 

the  foreman  or  publisher  of  such  newspaper,  which  at  all  times  and  in  all 
courts  shall  be  deemed  and  taken  as  sufficient  evidence  of  suc^  publication.  * 
Held,  that  the  statement  in  the  affidavit  that  the  person  making  it  was  the  f  ore- 
man  or  publisher  of  the  newspaper  is  sufficient  evidence  of  that  fact.     Id. 

82.  Grand  RAPros,  Michigan— Contract  to  Light  Citt  fob  Five  Tbabs  tvith 
£lectricitt. — The  city  of  Grand  Rapids  has  no  auUiority  to  enter  into  a  con- 
tract with  an  electric-light  company  to  have  25  towers  put  up  in  various 
places,  and  electric  lights  furnished  for  five  years  at  a  rate  stipulat<Ml,  at  the 
end  of  which  time  all  of  the  fixed  property  is  to  belong  to  the  city,  if  desired. 
Putnam  v.  City  of  Grand  Rapids,  (Mich.)  SgO. 

88.  St.  Pauit— Authobitt  op  Mayor  to  Revoke  Auctionber's  Licekbe — Ckr- 
TiORARi. — The  mayor  of  St.  Paul  has  no  authority  to  revoke  an  auctioneer'a 
license.  His  action  in  assuming  so  to  do  is  neither  Judicial  nor  quaH  Judicial, 
and  hence  (following  In  re  WUUon,  82  Minn.  145,  8.  0.  19  N.  W.  Rep.  723) 
certhrari  will  not  lie  to  review  It.    State  v.  Mayor  of  8L  Paul,  (Minn.)  449. 

See  Drains  and  Sewers;  Equitt,  1;  iNTOxxcATma  LiquoB;  Taxes,  24;  Ways. 

MUNICIPAL  COURTS.    See  Courts,  6;  NEOLieENCB, 

MURDER.    See  HoiacotDB. 


NEGLIGENCE. 

Emdence—Damagea, 

1.  Violation  of  City  Ordinance  not  Negligence.— It  is  error  to  instruct  the 

jury,  in  an  action  to  recover  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  in  starting  a  fire  by  putting  ashes  in  a  wooden 
barrel,  that  a  violation  by  defendant  of  a  city  ordinance  requiring  ashes  to  be 
kept  in  metallic  or  other  incombustible  vessels  was  negligence  in  law.  Cook 
V.  Johnston,  (Mich.)  888. 

2.  Extent  of  Personal  Injury— Visits  of  Physician.— Evidence  as  to  how 

often  a  phvsician  visited  a  party  injured  is  competent  as  tending  to  show  the 
severity  or  the  injury.    Fleming  v.  Town  of  SJienandoah,  (Iowa,)  752. 
8.  Personal  Injuries— Exhibiting  Person  to  Jury. — In  action  for  personal 
injuries,  the  iniuries  upon  the  person  may  be  shown  to  the  jury,  and  inspected 
by  them.    Barker  v.  Incorporated  Town  of  Perry,  (Iowa,)  100. 

4.  Reasonable  Care — Circumstantial  Evidence. — Direct  or  conclusive  proof 

is  not  necessary  to  show  reasonable  care;  it  may  be  shown  by  circumstantial 
evidence.     Carter  v.  Detroit  dk  8.  Plank-road  Co.,  (Mich.)  183. 

5.  Photograph  of  Defective  Sidewalk. — In  an  action  against  a  city  for  in- 

juries caused  by  a  defective  sidewalk,  plaintiff  offered  in  evidence  photo- 
graphic views  of  the  sidewalk  taken  shortly  after  the  accident,  when  it  was 
m  the  same  condition  as  at  the  time  of  the  accident,  and  the  jury  were  allowed 
to  examine  the  photographs  with  a  magnifving  glass,  and  to  take  the  same 
into  the  jury -room.  Held,  not  error,  barker  v.  Incorporated  Town  of  Perry, 
(Iowa,)  100.* 

6.  Evidence  of  Condition  of  Walk  after  Accident. — To  render  such  views 

admissible  in  evidence,  the  plaintiff  may  introduce  testimony  showing  the 
condition  of  the  walk  when  the  accident  occurred,  and  when  the  photographs 
were  taken.     Id, 

7.  Neglect  to  Repair  Walk— Question  for  Jury. — In  such  an  action  it  is  not 

error  to  instruct  the  jury  that  they  have  the  right  to  determine  from  all  the 
evidence,  including  the  photographs,  the  length  of  time  the  defect  in  the  side- 
walk existed.    Id, 

8.  Pecuniary  Benefit  from  Cnn^D— Majority. — ^In  an  action  to  recover  dam- 

ages for  death  of  a  child  caused  by  negligence,  tHfe  jury  may  take  into  account 
the  reasonable  expectation  of  pecuniary  benefit  n*om  the  continuance  of  the 
life  even  beyond  majority.    Johnson  v.  Chicago  &  N,  W,  R.  Co.,  (Wis.)  223. 

9.  Damages— Expectation  of  Life.— When  the  evidence  shows  that  a  party  killed 

by  the  negligence  of  a  railroad  company  was  25  years  of  age,  and  an  active, 
industrious,  and  healthy  man,  earning  at  the  time  of  his  death  f  40  or  $45  per 
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montli,  these  facts  ure  sufficient  to  authorize  an  award  of  damages  for  $2,500, 
and,  in  the  absence  of  the  claim  that  an  excessive  amount  was  fixed  by  the 
jury,  the  verdict  should  be  sustained.  Beems  ▼.  Chicago,  B.  L  cfe  P,  B.  Co., 
(Iowa,)  693.* 

10.  EviDENCB— Letters  of  Administration.— In  an  action  for  death  caused  by 
negligence,  under  Rev.  St.  Wis.  §  4256,  the  letters  of  administration  issued  to 
plaintiff  are  admissible  in  evidence  when  the  answer  denies  his  appointment 
as  administrator.    PhilUps  v.  Chicago,  M.  d  8t,  P,  By,  Co.,  (Wis.)  544.« 

Baibroad  Companies — Evidence  of  Negligence, 

11.  Brakeman— Signal  to  Stop.— On  the  evidence  in  this  case  the  jury  were 
lustifled  in  finding  that  if  the  signal  given  by  the  party  injured  before  going 
between  a  car  and  the  tender  to  make  a  coupling  had  been  obeyed  by  the  en- 
^neer  he  would  not  have  been  injured.  Beems  v.  Chicago,  B.  I.  db  P  B,  Co., 
(Iowa.)  693.» 

12.  Injury  to  Employe— Custom.— Under  the  circumstances  in  this  case,  held, 
that  it  was  not  error  to  allow  witnesses  to  testify  that  it  was  customary  to  get 
down  from  the  car  to  the  engine,  as  was  done  by  plaintiff  when  he  was  m- 

iured;  following  J^rei/  v.  Keokuk  d  D.  M,  B,  Co.,  56  Iowa,  546j  S.  C.  9  N.  W. 
tep.  884.     WhitaeU  v.  Chicago,  B.  L  d  P,  By,  Co,,  (Iowa,)  104.* 

18.  Opinion.— A  witness  cannot  testify  that,  in  ^ing  from  the  top  of  a  box  car  in 
the  rear  of  the  tender  to  the  engine,  he  would  jump  down  on  the  place  in  the 
tender  plaintiff  testified  he  jumped  at  the  time  he  was  injured.    Id. 

14.  Brakeman— Effect  of  Increasing  Speed  op  Engine.- A  witness  who  is  a 
brakeman  may  testify  that  if  the  motion  of  the  engine  is  suddenly  increased 
after  the  speed  of  the  train  has  been  checked  with  the  brakes,  it  will  cause  a 
jerking  of  the  train  more  or  less  violent,  and  that  he  had  known  coupling 
links  and  pins  to  be  broken  by  that  means.    Id, 

Contributory  Negligence, 

15.  Burden  of  Proof— Plaintiff  Need  not  Negative. — **If  the  plaintiff  can 
prove  his  case  without  showing  contributory  negligence,  it  is  a  matter  of  de- 
fense to  be  proved  by  the  defendant.*'    City  of  Lincoln  v.  Walker,  (Neb.)  66.* 

16.  Voluntary  Rushing  into  Danger.  —  A  person  cannot  be  held  liable  for 
bodily  injuries  suffered  by  another  in  voluntarily  and  deliberately  entering  a 
burning  wood-shed,  not  divided  into  detached  parts,  and  attempting  to  rescue 
property  therein.     Cooky,  Johnston,  (Mich.)  888. 

17.  Knowledge  of  Defect  in  Bridge.— That  a  party  sustaining  injury  by  rea- 
son of  a  defective  bridge  had  knowledge  of  its  condition  oefore  he  drove  on 
it,  is  not  contributory  negligence  per  se,  and  the  question  should  be  left  to  the 
jury.     Spearbracker  v.  Town  of  Larrabee,  (Wis.)  555. 

18.  Defective  Bridge  — Use  of  Ordinary  Care  in  Passing  over.— Where  a 
traveler  has  knowledge  that  a  bridge  is  out  of  repair,  if,  in  making  the  at- 
tempt to  pass  over  the  bridge,  he  acted  with  ordinarv  care  and  caution,  hav- 
ing a  prudent  regard  for  his  own  safety,  he  is  not  guilty  of  such  contributory 
negligence  as  will  defeat  a  recovery.     Walker  v.  Decatur  Co,,  (Iowa,)  256. 

Bailroad  Companies— Evidence  of  Contributory  Negligence, 

19.  Driving  Team  near  Trace  when  "Fast  Train"  is  Due— Injury.— A  per- 
son is  required  to  use  reasonable  caution  and  care  at  all  times  in  approaching 
a  railwMT  crossing;  particularly  so  when  a  "fast  train"  is  due  and  approach- 
ing; and  if  one  drives  his  team  perilously  near,  and  they  become  unmanage- 
able and  go  upon  the  track  and  injury  result,  there  is  such  contributory  neg- 
ligence as  will  prevent  recovery.    Bhoades  v.  Chicago  d  Q,  T.  By.  Co,,  (Mich.) 

20.  Presumption  that  Party  will  Avoid  Danger. — When  the  circumstances 
and  facts  of  a  case  are  proven  by  direct  testimony,  it  is  error  to  instruct  the 
jury  that  they  should  consider  and  give  proper  weight  to  the  instincts  and 
presumptions  which  naturally  lead  men  to  avoid  injury  and  preserve  their 
own  lives,  in  determining  whether  at  the  time  plaintiff  was  injured  he  was  in 
the  exercise  of  ordinary  care.  Dunlavy  v.  Chicago,  B.  I.  d  P.  By.  Co.,  23  N. 
W.  Rep.  911.  followed,  and  Way  v.  Illinois  Cent.  B.  Co.,  40  Iowa,  841,  distin- 
guished.    WhiUea  V.  Chicago,  B.  I.  d  P.  By.  Co.,  (Iowa,)  104.* 
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QuestUms  of  Law^-Fttct—Covrt  and  Jury, 

21.  Whex  Question  op  Law.— Whether  a  party  in  a  given  case  is  chargieablr 
with  negligence  is  ordinarily  for  a  jury  to  aecide,  under  proper  instruction 
from  the  court  as  to  what  constitutes  negligence;  but  in  a  clear  case,  when 
the  facts  are  undisputed  or  free  from  doubt,  where  only  one  conclusion  can 
be  fairly  reached  upon  the  evidence,  the  court  may  decide,  as  a  matter  of  law, 
ihat  negligence  has  or  has  not  been  established.  Leavitt  v.  Chicago  dk  JSF.  TT. 
Ry,  Co.,  (Wis.)  4* 

22.  Question  op  Law  or  op  Fact,  when.  —  The  question  whether  a  party  has 
been  guilty  of  negligence  is  not  always  one  of  law,  when  the  facts  are  undis- 
puted; but  where  the  facts  are  such  that  but  one  conclusion  can  reasonably 
be  drawn  from  them,  it  is  the  province  of  the  court  to  determine  that  conda- 
sion.  When  different  minds  might  reasonably  reach  different  conclnsions 
from  them,  the  parties  are  entitled  to  have  the  question  determined  by  the 
jury.     Whitsetl  v.  Chicago,  R.  I,  <&  P,  Ry.  Co.,  (Iowa,)  104.* 

23.  Conflicting  Testimony— Positive  and  Negative  Evidence. — ^Where  there 
is  a  conflict  of  testimony,  even  where  one  is  of  a  positive  and  the  other  of  a> 
neg  Jtive  character,  the  facts  must  be  determined  by  the  jury.  Rhoadea  ▼. 
Chicago  <fe  G.  T.  Ry.  Co.,  (Mich.)  182.» 

24.  Speed  op  Train— Question  for  Jury.— Where  there  is  a  conflict  in  the  evi- 
dence as  to  the  speed  at  which  a  train  of  cars  is  being  backed,  whether  the 
speed  was  usual  and  proper  is  a  question  for  the  jury.  Beenu  v.  Chicago,  JB.  L 
&P.R.  6^<?.,  (Iowa,)  693.* 

25.  Plank-Road  Company— Death— Damages— Evidbnce.— In  an  action  to  re- 
cover against  a  plank-road  company  for  injuries  resulting  from  negligence  to 
keep  road  in  proper  repair  and  safe  condition,  where  there  is  evidence  tend- 
ing to  show  such  negligence,  the  question  should  be  submitted  to  the  jury. 
Carver  v.  Detroit  <fe  S.  Plank-road  Co.,  (Mich.)  laS. 

26.  Contributory  Negligence.— Whether  the  injured  party  was  guilty  of  con- 
tributory negligence  is  for  the  jury  to  determine,  when  there  is  any  evidence- 
tending  to  show  that  he  used  due  care.    Id. 

27.  Repairing  Railroad  Fences.— Where  a  defect  in  a  fence  separating  the  track 
from  a  pasture  in  which  animals  were  grazing  was  discovered  by  the  employe 
of  the  company  whose  duty  it  was  to  repair  such  defects,  before  sundown  on 
a  pleasant  aay.  followed  by  a  clear  night,  it  cannot  be  said  as  matter  of  law 
that  the  company  was  not  negligent  in  not  at  once  setting  to  work  to  get  ma- 
terials and  repair  the  fence;  and  it  is  not  error  to  submit  the  question  of  neg- 
ligence to  the  jurv.  Campbell,  J.,  dissenting.  Crosby  v.  Detroit,  O.  H,  dt,  Jr. 
Ry.  Co.,  (Mich.)  463.* 

See  Attorney  and  Counsel,  5;  Carriers;  Counties,  12;  Damaqbs,  8;  Eyidengx, 
17:  Factors  and  Consignees,  1;  Husband  and  Wife,  8;  Master  and  Serv- 
ant; Municipal  Corporations,  18;  Physician,  1;  Pleading,  2;  Railroad- 
Companies;  Release  and  Discharge,  1;  Telegraph,  Etc.,  Companies,  1. 

NEW  TRIAL. 
Newly -Discovered  Evidence. 

1.  Time  of  Motion.— A  motion  for  a  npw  trial  on  the  ground  of  newly-discov- 

ered evidence  need  not  be  filed  within  three  days  after  verdict,  as  required  in 
other  cases  by  Iowa  Code,  §  2838.     Van  Horn  v.  Redmon,  (Iowa,)  881. 

2.  Newly -Discovered  Evidence  —  Affidavit  of  Attorney. — Affidavit  of  at- 

torney that  he  believed  a  certain  witness,  if  a  new  trial  was  granted,  would 
give  important  evidence  not  known  to  the  partv  moving  for  a  new  trial  at 
the  time  he  was  examined,  held,  insufficient.  Mand  v.  Langland,  (Iowa,)  122. 
8.  Proper  Diligence. — Proper  diligence  not  having  been  shown  in  presenting 
newly-discovered  evidence,  it  was  no  abuse  of  discretion  of  lower  court  to  re- 
fuse a  new  trial.    Aitstin  v.  Northern  Pac.  R.  Co.,  (Minn.)  708. 

Excessive  Damages. 

4.  As  Evidence  of  Misconduct  of  Jury.  —  A  verdict  will  not  be  disturbed  on 
the  ground  of  excessive  damages,  unless  they  are  so  great  as  to  be  evidence 
of  oppression,  prejudice,  or  corruption  on  the  part  of  the  jury.  Meradey, 
Down,  (Wis.)  412. 
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Appea''^ 

B.  Record— Grouitos  for  New  TRiAL.—'nie  rounds  upon  which  a  motion  for 
a  new  trial  in  the  trial  court  is  made  should  be  stated,  and  appear  upon  the 
record,  in  order  to  be  available  upon  appeal.  Clark  v.  O,  N.if^elson  Lumber 
Co.,  (Minn.)  628. 

NON-RESIDENT.    See  Corporations,  1;  Dowbr. 

NONSUIT.    See  Trial,  6,  7. 

NOTARY  PUBLIC. 

1.  Change  op  Venue— Depectivb  Authentication  of  Affidavit. — ^Where  the 

venue  to  an  affidavit  is  laid  in  one  count3%  and  the  acknowledgment  taken  bv 
a  notary  public  in  a  different  county,  it  will  be  presumed  that  the  acknowl- 
edgment was  taken  by  the  notary  in  his  own  county.  Ooodnow  v.  IdtehfiM, 
(Iowa,)  882. 

2.  Seal  op  Foreign  Notary— Presumption.— Where  the  state  does  not  appear 

on  the  seal  affixed  to  an  affidavit,  the  acknowledgment  of  which  is  taken  by 
a  notary  public,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the  con- 
trary/tfiat  there  was  introduced  in  the  lower  court  testimony  to  show  that  the 
name  of  the  state  was  not  required  in  the  state  where  such  notary  acted.    Id, 

See  Bail  and  Recognizance,  9. 

NOTICE. 

Actual  BY  Payxient  and  Receipt— Constructive  by  Publication— Tax  Sale. — 
The  fact  that  a  tax  upon  real  estate  has  been  paid  and  receipted  for,  will  not 
invalidate  a  subsequent  judgment  and  sale  therefor  upon  its  return  as  delin- 
quent, although  the  owner  itaay  not  have  had  actual  notice  of  its  erroneous 
return  as  delinquent,  or  the  subsequent  proceedings  thereon,  constructive  no- 
tice having  been  given  by  publication  in  newspapers,  pursuant  to  Gen.  St. 
Minn.  1878,  §  70,  c.  11.     Chauncey  v.  Wass,  (Minn.)  457. 

See  Bills  and  Notes,  2;  Constable;  Exceptions,  2;  Execution,  6, 7;  Judgment, 
11;  Landlord  and  Tenant,  2;  Lis  Pendens;  Master  and  Servant,  9; 
Mortgage,  3,  5,  15;  Municipal  Corporations,  5,  19;  Principal  and  Agent» 
6;  Taxes,  13,  21-23;  Vendor  and  Purchaser,  10. 

NOVATION. 

Agency— Order  for  Paybient  op  Money. — Defendants  were  indebted  to  H.,  and 
H.  was  indebted  to  F.,  and  he  procured  the  agent  of  defendant  to  issue  an  or- 
der payable  to  the  order  of  F.,  which  was  accented  by  F..  and  H.  credited  on 
defendants'  books  with  the  amount  thereof.  Held  that,  the  authority  of  the 
agent  to  issue  such  order  being  shown,  defendants  were  liable  to  F.  on  such 
order.    Finan  v.  Babcock,  (Mich.)  294, 

See  Payment. 

NUISANCE. 

1.  Projecting  Eaves  op  Barx— Remedy  in  Equity— How.  St.  Ch.  273.— Where 

a  party  builds  a  barn  on  his  lot  so  that  the  eaves  thereof  project  over  the  ad- 
joining lot,  which  is  occupied  by  the  owner  as  a  homestead,  and  thus  prevents 
the  use  of  a  por.ion  of  the  lot  for  residence  purposes,  and  renders  it  less  val- 
uable, the  owner  may  proceed  in  equity  for  relief.  WUmarth  v.  Woodcock, 
(Mich.)  475. 

2.  Abatkment  op  Nuisance— Equity  Case. — An  action  to  abate  a  nuisance  caused 

by  obstructing  a  ditch,  in  which  damages  are  claimed,  and  an  injunction  to 
pj-event  permanent  and  irr.  pj  rabl'^  injury  is  prayed  for,  is  an  action  in  equity, 
aud  not  an  action  at  law  to  be  tried  by  a  juiy.    ^Fraedrich  v.  FlietU,  (Wis.)  28. 

8.  Effect  of  Verdict. — Where  such  an  action  has  been  erroneously  submitted 
to  a  jury  for  trial,  their  verdict  is  merely  advisory,  and  it  is  competent  for  the 
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court  to  find  the  facs  against  the  findings  of  the  jury;  but  to  do  this  the  court 
must  have  al  the  ev  dence  before  it:  and  where  the  jury  viewed  the  premises 
before  rendering  their  verdict,  the  court  may  order  a  new  trial.    Id, 

t3ee  Action  ok  Suit,  2;  Fikes  and  Fibe  Departments;  Intoxicating  Liquobs,  8. 


OATH. 

Verification  op  Answer  by  Attorney.— A  verification  of  an  answer  by  an  at- 
torney that  avers  that  affiant  has  personal  knowledge  as  to  the  truth  of  a 
statemeut  in  the  answer  because  plaintiff  admitted  its  truth  on  a  former  trial, 
and  because,  as  to  another  statement,  the  court  determined  that  in  another 
proceeding  it  was  true,  is  not  sufficient.     Searle  v.  Richardson,  (Iowa,)  113. 

See  AFPiDAViT;  Clerk  op  Court;  Notary  Public 

OFFICE  AND  OFFICER.  See  Arrest.  2;  Counties;  Homicide,  1-6;  Libel  akd 
Slander,  5;  Logs  and  Logging,  7;  Municipal  Corporations,  19;  Quo  Wab- 
banto;  Schools  and  School-Districts;  State  and  State  Oppicebs;  Vot- 
ers AND  Elections. 

ORDINANCE.    See  Criminal  Law,  6 ;  Municipal  Corporations  ;  NEGLtGENCE,  1. 


PARENT  AND  CHILD.  See  Fraud  and  Fraudulent  Conveyances,  10;  Gift, 
3;  Guardian  and  Ward,  1,  2;  Husband  and  Wipe,  18;  Specipio  Perform- 
ance, 6. 

PARTIES.    See  Appeal,  20,  21;  Judgment,  6. 

PARTNERSHIP. 

1.  Real  Estate  in  Name  of  One  Partner.— Real  estate  purchased  by  a  firm 

with  partnership  funds,  and  for  the  use  of  the  partnership,  is  the  property  of 
the  firm,  although  the  conveyance  be  made  to  one  of  the  partners.    SiMih  v 
Jiw«,  (Neb.)624. 

2.  Power  to  Dispose  of  Firm  Property.  —  One  partner  has  no  power  to  sell 

the  whole  firm  propertv  without  consultation  with  or  consent  of  his  absent 
copartner,  who  could  be  easily  communicated  with  by  mail  or  telegraph. 
Hunter  v.  Wayneek,  (Iowa,)  776. 

8.  Loan  of  Money  for  Firm  Purposes  —  Obligation  not  Signed  by  Firm, 
BUT  Individual  Members.— When  money  is  not  only  obtained  and  applied  to 
the  benefit  of  a  firm,  but  it  is  so  obtained  bv  the  joint  act  and  upon  the  joint 
written  obligation  of  all  the  partners,  and  the  credit  is  given  to  all.  the  trans- 
action is  in  substance  a  partnership  transaction,  though  the  firm  name  is  not 
signed,  and  the  partners  have  superadded  to  their  Joint  obligation  the  several 
liability  of  each  of  them.     Carson  v.  Byers^  (Iowa,)  826.* 

4  Insolvent  Partnership— Application  of  Assets. — The  property  of  an  in- 
solvent partnership  will  be  applied  in  the  first  instance  to  the  payment  of 
debts  due  the  partnership  creditors,  in  preference  to  the  creditors  of  the  in- 
dividual members  of  the  firm.     SmUh  v.  Jones,  (Neb.)  024. 

6.  Claim  for  Prospective  Profits.- Where  no  time  is  fixed  by  agreement  as  to 
the  continuance  of  a  partnership,  either  partner  ma^r  determine  the  relation 
at  any  time,  and  his  copartner  cannot  claim  prospective  profits  which  might 
have  been  realized  if  the  firm  had  not  been  so  dissolved.  WaJUcer  v.  Wh^ls, 
(Mich.)  472. 

See  Assignment  for  Benefit  of  Creditors,  4, 10;  Corporations,  10, 11; 

Mortgage,  6. 

PATENTS.    See  Public  Lands,  2,  3;  Waters  and  Water-Coxtbsss,  4. 

PAUPERS.    See  Poor  Ain>  Poor  Laws. 
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PAYMENT. 


1.  Evidence—Receipt.— A  receipt  given  by  a  third  person  is  not  evidence  of  the 

fact  of  pavment  against  one  who  is  a  stranger  to  the  transaction.  FerrU  v. 
BoxeU,  (Minn.)  592. 

2.  Payment  to  Obtain  Property  Held  under  CiiAiM  for  Demxhirage.— Where 

one,  in  order  to  recover  possession  of  his  personal  property  from  another, 
who  unjustly  detains  it,  is  compelled  to  pay  money  demanded  as  a  condition 
of  delivery,  such  payment,  made  under  protest,  is  not  voluntary,  and  may  be 
recovered  back;  at  least  when  the  detention  would  subject  the  owner  to 
hardship  or  serious  inconvenience.  Rule  applied  in  case  of  a  cargo  of  a  ves- 
sel detained  upon  an  unfounded  claim  for  demurrage.— i^ar^twww  v.  Winslow, 
(Minn.)  d42. 
8.  Action  to  Recover  Money  Paid — Evidence.— In  an  action  to  recover  money 
80  paid,  evidence  is  admissible  of  facts  which  made  it  necessary  that  the 
plaintiff  should  speedily  recover  possession  of  the  property.     Id. 

See  Novation;  Settlement;  Taxes,  25-27;  Tender;  Vendor  and  Purchaser,  4. 

PENALTY.    Bee  Carriers,  1;  Fines. 

PHOTOGRAPH.    See  Evidence,  8;  Municipal  Corporation,  26. 

PHYSICIAN. 

1  Negligence  of  Member  of  Firm  of  Physicians.  —  Rule  applied  to  a  case 
where  a  person  employed  the  professional  services  of  a  firm  or  physicians  and 
surgeons,  and  one  member  of  the  firm,  while  acting  under  this  employment, 
failed  to  exercise  proper  professional  skill  and  care;  holding  that  an  action  bv 
the  patient  for  damages  lor  such  failure  was  one  on  the  contract,  the  breach 
of  which  was  the  foundation  of  the  action;  and  hence  all  the  members  of  the 
copartnership  must  be  joined  as  defendants.  WhiUaker  v.  OolUns,  (Minn.)  632. 

2.  Patient  in  Pest-House- Liability  to  Physicians.— Simply  removing  a  per- 
son affected  with  small-pox,  who  is  not  in  indigent  circumstances,  to  a  county 
pest-house,  by  order  of  the  county  commissioners,  will  not  render  him  a  pau- 
per, and  he  may  be  held  liable  for  medicines  and  medical  attendance  furnished 
by  a  physician  who  was  employed  by  the  county  to  attend  paupers,  when  he 
accepts  such  services  without  oojection  and  receives  the  benefit  thereof.  OsU 
land  V.  Porter,  (Dak.)  781. 

See  Negligence,  d. 

PLANE:-R0AD  company.    See  Constitutional  Law,  21. 

PLEADING. 

Deelarathn —  Complaint, 

1.  Uncertainty  must  Appear  on  Face  of  Pleading.— The  in definiteness  or  un- 

certainty to  be  relieved  against  on  motion  is  only  such  as  appears  on  the  face 
of  the  pleading  itself,  and  not  an  uncertaint}'  arising  from  extrinsic  facts  as  to 
what  particular  evidence  may  be  produced  to  support  it.  Lee  v.  MimuapoUa 
A  8i,  L.  Ry.  Co,,  (Minn.)  399. 

2.  Negligence  —  Personal  Injury— Goino  Upon  Premises  by  Invitation  op 

Defendant. — The  complaint  alleged  that  plaintiff  was,  at  a  date  named,  in- 
jured through  the  negligence  of  defendant,  in  leaving  unguarded  in  its  vard 
a  receptacle  for  boiling  water,  into  which  plaintiff  fell,  "while  he  was  lawfully 
upon  the  premises  by  invitation  of  defendant,  having  been  invited  there  by  said 
defendant  to  obtain  emplovmeut. ''  Heldy  that  a  motion  to  make  the  pleading 
more  definite  and  certain  by  stating  how  and  when  such  invitation  was  ex- 
tended, and  the  name  and  occupation  of  the  person  or  agent  of  defendant  who 
extended  it,  was  properly  denied.    Id. 

8.  Delivery  of  Written  Agreement. — In  pleading,  an  averment  that  a  written 
agreement  was  "made  and  entered  into"  includes  its  delivery.  Romans  v. 
Langeoin,  (Minn.)  638. 
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4.  Repugnant  Comrrs.— The  joinder  of  two  counts  in  a  declaration,  one  of  which 

is  repugnant  to  the  other,  does  not  preclude  a  recovery  upon  one  of  tbem.  as 
they  do  not  destroy  or  nullify  each  other.    Berringer  v.  Beecher,  (Mich.)  491.* 

Anwoer. 

5.  Sham  Answer— Affidavits. — Where  affidavits  used  in  defendant's  behalf,  on 

a  motion  to  strike  out  an  answer  as  sham,  fairly  support  the  answer,  and  neg- 
ative the  charge  of  bad  faith  on  their  part,  the  motion  should  be  denied. 
Smith  V.  Beiclier,  (Minn.)  347. 

6.  Plea  in  Abatement  —  Qarnishee  Sued  by  Principal  Debtor.  —  Wbere  a 

garnishee  is  sued  by  the  principal  debtor  after  the  commencement  of  gar- 
nishee proceedings  against  him,  he  may  plead  the  pendency  of  such  proceed- 
ings in  abatement  of  such  suit.     QroMligiit  v.  Cresup,  (Mich.)  505. 

7.  Separate  Defenses. — Each  affirmative  defense  must  be  stated  in  a  distinct 

division  of  the  answer,  and  must  be  sufficient  in  itself.  Davu  v.  Robinwn, 
(Iowa,)  280. 

8.  Counter- Cii aim— Admission  op  Cause  op  Action.— Chapter  101,  Laws  188S.  ab- 

rogated the  rule  in  Mason  v.  Heyward,  8  Minn.  182,  (Gil.  116.)  that  defendant 
admits  a  cause  of  action  on  the  contract  on  which  the  action  is  brouffht,  by 
pleading  a  counter-claim  on  the  same  contract.     Trainor  v.  Wouman,  (Mian.) 

9.  COUNTER-CLAIM — RECOVERY  ON. — ^Whcro  a  complaint  on  a  contract  alleged 

full  performance  according  to  its  terms,  and  the  answer  pleaded  a  counter- 
claim upon  an  alleged  failure  to  perform  within  the  time,  allegations  in  the 
reply  of  a  valid  excuse  for  such  failure  are,  if  intended  to  help  the  plaintifTs 
cause  of  action,  a  departure  in  pleading,  and  if  properly  objected  to.  as  by  a 
request  for  instruction  to  the  jury,  cannot  aid  plaintiff  to  recover,  but  he  may 
rely  on  them  to  prevent  a  recovery  by  defendant  on  the  counter-claim.     Id. 

Demurrer. 

10.  Denial  of  Material  Facts  by  Answer  not  Demurrable. — ^Where  an  an- 
swer puts  in  issue  the  truth  of  the  material  facts  stated  in  the  petition,  a  de- 
murrer to  the  answer  should  be  overruled.    Mannfield  v.  Atery,  (Neb.)  636. 

11.  Contract— Action  for  Forfeiture— Consideration.— Complaint  in  an  ac- 
tion to  recover  a  forfeiture  provided  in  a  contract  to  erect  a  building  opposite 
to  a  bank  building,  claiming  damages  for  the  increased  expense  caused  by  the 
erection  of  the  bank  building  on  the  lot  where  it  was  erected,  but  failidg  to 
allege  that  the  corporation  was  induced  by  the  contract  to  so  erect  it,  is  de- 
murrable.   First  Nat.  Bank  of  VUlisca  v.  T/turman,  (Iowa,)  909. 

12.  Answer  Containing  only  Denials. — An  answer  not  "containing  new  mat- 
ter, "  but  consisting  only  of  denials  of  what  is  alleged  in  the  complaint,  is  not 
subject  to  demurrer.     6.  N.  Nelson  Lumber  Co.  v.  Carney^  (Minn.)  406, 

Practice—  Verification— Amendment— -Striking  Out. 

18.  Verification  of  Answer  by  Attorney. — A  verification  of  an  answer  by  an 
attorney  that  avers  that  affiant  has  personal  knowledge  as  to  the  truth  of  a 
statement  in  the  answer  because  plaintiff  admitted  its  truth  on  a  former  trial, 
and  because,  as  to  another  statement,  the  court  determined  that  in  another 
proceeding  it  was  true,  is  not  sufficient.     SearU  v.  Richardson,  (Iowa,)  113. 

14.  Discretion  of  Court — Allowing  Cross-Petition  in  Nature  of  Amend- 
ment—Where  a  cross-petition  is  in  the  nature  of  an  amendment,  the  discretion 
of  the  trial  court  in  allowing  it  to  be  filed  when  the  case  had  been  called  for 
trial  will  not  be  interfered  with.  Marling  v.  BurHngton^  C,  B.  <&  N.  B.  Co., 
(Iowa.)  268. 

15.  Striking  Out  Amended  Petition  Substantially  the  Same  as  Original, 
Held  Bad  on  Demurrer. — After  a  petition  has  been  held,  upon  demurrer, 
to  be  bad.  it  is  not  allowable  to  file  an  amended  petition  which  does  not  differ 
in  substance,  but  in  phraseology  only;  and  if  such  amended  petition  is  filed, 
it  may  on  motion,  be  struck  out.    Bpley  v.  Ely,  (Iowa,)  934. 

16.  Striking  out  Amended  or  Substituted  Answer.— Where  the  trial  court 
'     has  allowed  defendant  to  file  an  amended  answer  that  in  the  main  conforms 

to  the  evidence,  it  is  error  to  afterwards  strike  out  such  answer  on  motion  of 
plaintiff.     Blandon  v.  Glover,  (Iowa,)  830. 


Digitized  by 


Google 


INDEX.  1019 

Bee  ALIGNMENT,  2;  Bail  and  Recognizance,  11;  Corp6iiations,  8.  9;  EeroppKii, 
2;  Fraud  and  Fraudulent  Conveyances,  4, 15;  Garnishment;  Iksurancs, 
16;  Justices  op  the  Peace,  4;  Set-Ofp  and  Counter- Claim,  4;  Trial,  5. 

POLICE  POWER.    See  0  -xstitut  on  .l  Law,  20,  21. 

POOR  AND  POOR  LAWS. 

1.  Removal  to  Pest-House— Patient's  Liability  for  Care. — Simply  remov- 

ing a  person  affected  with  small-pox,  who  is  not  in  indigent  circumstances, 
to  a  county  pest-house,  hy  order  of  the  county  commissioners,  will  not  render 
him  a  pauper,  and  he  may  be  held  liable  for  medicines  and  medical  attend- 
ance furnished  by  a  physician  who  was  employed  by  the  county  to  attend 
paupers,  when  he  accepts  such  services  without  objection,  and  receives  the 
benefit  thereof.     OsUand  v.  Porter,  (Dak.)  731. 

2.  Poor  Tax— Code,  §  18&1,  as  Amended  by  Act  op  1876,  Ch.  149.— The  board  of 

supervisors  of  a  county  having  a  population  of  less  than  88,000  inhabitants 
has  power  to  levy  a  tax  not  exceeding  one  mill  on  the  dollar,  for  the  support 
of  the  poor  therein,  when  the  ordinary  revenue  of  the  county  is  insufficient. 
Lucas  Co.  y.  Chicago,  B.  db  Q,  By.  Co.,  (Iowa,)  769;  Chicago,  B.  &  Q,  By.  Co,  v. 
Union  Co.,  (Iowa,)  769. 

See  Counties,  2;  Health,  2. 

POSSESSION.    See  Larceny,  8. 

PRACTICE.  See  Appeal;  Bail  and  Re;ooqnizance;  Contempt;  Continuancb 
and  Adjournment;  Costs;  Courts;  Criminal  Law;  Depositions;  Devisb 
AND  Legacy,  5;  District  and  Prosecuting  Attorney;  Ejectment,  2,  3;  Er- 
ror; Estoppel;  Evidence;  Exceptions;  Forcible  Entry  and  Detainer,  1, 
2;  Garnishment;  Habeas  Corpus;  Homicide,  11;  Husband  and  Wipe;  In- 
junction; Insane  Persons.  2;  Insurance;  Judgment;  Jury;  Justices  of  thb 
Peace,  4-6;  Larceny,  3;  Mandamus;  Mechanic's  Lien,  3;  New  Trial;  Re- 
moval op  Cause;  Set-Ofp  and  Counter-Claim;  Specific  Performance,  7, 
Trial  ;  Vendor  and  Purchaser,  11. 

PRINCIPAL  AND  AGENT. 

Powers  and  Liabilities. 

1.  PRoi^nssoRY  Note— Execution  by  Agent — Burden  on  Plaintiff  to  Show 

Authority,  when. — Where  a  note  is  executed  by  an  agent  whose  authority  for 
that  purpose  is  denied,  the  burden  of  proving  authority  rests  with  the  party 
seeking  to  enforce  payment  on  the  note.    MiUer  v.  House,  (Iowa,)  899. 

2.  Acts  and  Declarations  of  Agent.— Agency  cannot  be  proved  by  the  acts  and 

declarations  of  the  alleged  agent,  ulanton  v.  Les  Moines,  0.  db  8.  B.  Co., 
(Iowa,)  277. 
8.  Special  Agent  Exceeding  Authority— Knowledge  of  Contracting  Party. 
The  law  restricts  the  exercise  of  power  hy  a  special  agent  to  the  limits  pre- 
scribed by  the  principal,  and  one  dealing  with  such  agent,  with  knowledge  of 
the  limitation  upon  his  power,  cannot  enforce  a  contract  made  by  him  for  his 
principal,  which  is  beyond  such  limitation.     Seibold  v.  Davis,  (Iowa,)  778. 

4.  Indorsement  as  Agent. — Where  an  agent  is  intrusted  with  the  sale  of  prom- 

issory notes,  and  he  indorses  them  as  agent,  this  is  sufficient  notice  to  any 
one  purchasing  them  that  they  are  not  the  property  of  the  person  selling 
them,  and  that  he  is  simply  actfng  in  the  capacity  of  agent  for  some  one  else. 
McBain  v.  SeUgman,  (Mich.)  197. 

5.  Improvements — Knowledge  op  Agent. — Notice  to  agent  is  notice  to  prin- 

cipal, and  where  valuable  improvements  are  made  on  real  estate  with  the 
knowledge  of  the  agent,  the  principal  is  held  to  have  notice  of  the  fact,  and 
can  acquire  no  interests  or  rights  therein  which  might  have  accrued  if  such 
improvements  had  been  made  without  notice,  actual  or  constructive.  Morgan 
V.  Michigan  Cent.  B.  Co.,  (Mich.)  161.* 

6.  Failure  of  Agent  to  Account  for  Money— Action  for  Services— Burden 

OF  Proof.— A.  sued  for  a  balance  due  him  for  services  in  defendant's  emr 
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ploy,  and  defendant  set  up  as  a  counter-claim  that  it  was  the  duty  of  A.  to 

Eay  the  men  employed  by  defend  mt,  and  that  $8,000  had  been  intrusted  to 
iin  for  that  puipose.  and  that  he  had  failed  to  account  for  $100.  Held,  that 
the  burden  or  proof  was  on  A.  to  satisfactorily  account  for  all  the  funds  re- 
ceived by  him,  and  that,  unless  he  showed  that  the  $100  was  lost  without 
fault  or  neglect  on  bis  part,  defendant  was  entitled  to  his  counter-claim. 
Becket  v.  Iowa  Improvement  Co.,  (Iowa,)  271. 

BealrEsiate  Agents. 

7.  Real-Estate  Agent— Compensation.— Quajttum  Meruit.— In  an  action  to 
recover  for  the  value  of  services  as  agent  in  selling  real  estate,  when  there  is 
testimony  tending  to  show*  that  the  plaintiff  rendered  some  service,  but  did 
not  effect  a  sale,  if  the  jury  believe  that  he  rendered  some  service,  an  instroc- 
tion  that  he  is  entitled  to  recover  on  a  quantum  meruit  is  not  improper.  Mc- 
Murtry  v.  Madison,  (Neb.)  85. 

See  Factobs  and  Consignees;  Insurance,  18;  Mortgage,  7;  Notation;  £CEAii~ 
Estate  Agents;  Specific  Perforiianc^,  2;  Taxes,  6. 

PRINCIPAL  AND  SURETY. 

1.  Construction  of  Principal's  Contract.— Sureties  are  favorites  of  the  law, 

and  have  a  right  to  stand  upon  the  strict  terms  of  their  obligation  when  ascer- 
tained. Beyond  burdens  tnus  taken  upon  themselves  they  are  not  bound. 
Wfueler  iSb  Wilson  Manvf'g  Co,  v.  Brown,  (Wis.)  437. 

2.  Promissory  Note— Extension  of  Time— Consideration. — An  agreement  to 

extend  the  time  of  the  payment  of  a  note,  made  without  consideration,  is  not 
such  an  extension  of  time  as  will  release  a  surety  on  such  note.  Byers  y. 
Harris,  (Iowa,)  879. 
5.  Contract  in  Writing— Evidence.— Under  the  Code  (section  2118)  a  contract 
in  writing  imports  a  consideration;  but  this  presumption  may  be  overcome 
by  evidence.    Id. 

4.  Joint  Makers  of  Note- One  ab  Surety.— Where  a  debtor  takes  a  note  signed 

by  two  parties,  knowing  that  one  of  them  signs  as  surety,  and  afterwards 
grants  an  extension  to  the  maker  of  the  note,  he  cannot  hold  the  surety 
liable.  Steoens  v.  Oaks,  (Mich.)  809. 
C.  Release  of  Collateral  Securitt.— The  release  of  a  collateral  security  oper- 
ates to  discharge  for  that  much  a  surety  for  the  same  debt,  unless  the  release 
is  made  with  the  surety's  consent.    Heiii  y.AUes,  (Iowa,)  743. 

PRIVILEGED  COMMUNICATION.    See  Attorney  and  Counsel,  7. 

PROMISSORY  NOTE.     See  Bills  and  Notes. 

PUBLIC  IMPROVEMENTS.    See  Municipal  Cohporatiohb,  12. 

PUBLIC  LANDS. 

1.  Railroad  Grant— Iowa  Falls  &  Sioux  Crrr  Railroad  Oompant.— Act  of 
congress  of  May  15,  1856,  and  of  Iowa  general  assembly  of  July  15, 1856,  con> 
strued.  and  rights  of  Iowa  Falls  &  Sioux  City  Railroad  Company,  as  successor 
in  interest  of  the  Dubuque  &  Pacific  Railroad  Company  in  lands  in  contro- 
versy, determined.  Iowa  FaMs  db  8.  C.  B.  Co,  v.  Beck,  (lowaj  686;  Same  ▼. 
Field,  (Iowa,)  688;  Same  v.  Wentworth,  (Iowa,)  686;  Same  v.  JxieholB,  (Iowa,) 
686;  Same  Y.  Stone,  (Low&,)e8&, 

5.  Right  to  Patent— Adversb  Claimants.— When  public  lands  have  been  sur- 

veyed and  placed  in  the  market,  or  otherwise  opened  to  private  acquisition,  a 
person  who  complies  with  all  the  requisites  necessary  to  entitle  him  to  a  pat- 
ent on  a  particular  lot  or  tract  is  to  be  regarded  as  the  equitable  owner  thereof; 
the  land  is  no  longer  open  to  location,  and  a  subsequent  grant  thereof  to 
another  party  is  void  unless  the  first  location  or  entry  be  vacated  and  set 
aside.  Fowler  v.  ScoU,  (Wis.)  716. 
B.  Recitals. — A  patent  from  the  United  States,  which  contains  a  recital  that  the 
purchaser  (naming  him)  has  deposited  in  the  general  land-office  of  the  United 
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States  a  certificate  of  the  register  of  the  land-office  at  Lincoln,  Nebraska, 
whereby  it  appears  that  full  payment  has  been  made  by  the  said  (purchaser) 
according  to  the  provisions  of  the  act  of  congress  of  the  twenty-fourth  of 
April,  18:^0.  entitled  "An  act  making  further  provisions  for  the  sale  of  the 
public  lands, "  merelj  shows  that  the  purchaser  has  made  the  payments  re- 
quired by  law  to  entitle  him  to  enter  the  land,  and  is  not  a  recital  that  the 
patent  was  issued  under  the  act  of  1820.    Baldwin  v.  Boyd,  (Neb.)  580. 

Jurisdiction  of  State  Court— Final  Decision  op  Secretary  of  Interior.— 
Plaintiffs  complaint  alleged  that  he  had  settled  upon  land  of  the  United 
States  as  a  homestead  claimant,  and  had  complied  with  the  requirements  of 
the  law  as  to  residence  and  cultivation;  but  that  defendant  had  wrongfully 
and  by  force  taken  possession  of  the  land,  and  in  a  contest  before  the  secre- 
tary of  the  interior  department  had,  by  perjury  and  false  evidence,  obtained 
a  final  certificate  for  the  land,  and  was  perfecting  his  title  in  violation  of 
plaintiff's  rights,  and  praying  that  defendant  be  adludged  to  release  all  his 
claim  to  the  land  to  plaintiff,  and  plaintiff  have  judgment  that  he  had  com- 
plied with  the  homestead  law,  and  that  he  is  entitled  to  the  land.  Hddy  that 
the  state  court  had  no  jurisdiction,  and  could  afford  plaintiff  no  relief.  Empey 
V.  Plugert,  (Wis.)  560. 

When  State  Court  may  Interfere. — A  state  court  may  have  jurisdiction  to 
inquire  into  the  homestead  rights  of  a  party  to  the  patent  of  the  United  States 
under  the  laws  of  congress,  and  to  reverse  the  decision  of  the  land  depart- 
ment adverse  to  such  right  when  procured  by  fraud  or  perjury,  but  such  juris- 
diction can  be  exercisea  effectually  only  when  the  title  is  vested  in  a  party 
amenable  to  such  iurisdiction,  so  that  a  judgment  could  be  entered  which 
would  act  effectually  upon  the  title,  and  compel  defendant  to  convey  it  to  the 
party  defrauded.    Id. 

See  Courts,  2;  State  and  State  Officers;  Taxes,  1--8. 
PUBLIC  PARK.    See  Municifal  Corporations,  17. 


QUIA  TIMET.    See  Equity;  Taxes,  14. 

QUO  WARRANTO. 

Contesting  Title  to  Office  —  Burden  of  Proof.— Where  the  answer  to  an 
information  in  quo  warranto  sets  up  the  election  of  respondent,  the  prosecu- 
tion is  called  upon  to  show  the  invalidity  of  such  election.  Attorney  General 
V.  Mclvor,  (Mich.)  499;  Schneider  v.  Melvor,  (Mich.)  499. 


RAILROAD  COMPANIES. 

Eminent  Domain — Location  of  Road — Practice — Damages. 

1.  View  by  Jury. — ^Whether  a  view  of  the  premises  taken  by  a  railroad  company 
for  right  of  way  should  be  allowed  rests  in  the  discretion  of  the  court;  and 
ordinarily  that  discretion  will  not  be  interfered  with.  Order  refusing  to  al- 
low a  view  sustained.     Clayton  v.  Chicago,  I.  db  D.  By.  Co.,  (Iowa,)  150. 

3.  Right  of  Way,  Easement— Instruction. — It  is  not  error  to  refuse  to  instruct 

the  jury  that  a  railroad  company,  by  proceedings  in  condemnation,  acquires 
only  an  easement,  and  leaves  the  owner  of  the  premises  the  right  to  cross  and 
recross  at  his  pleasure,  and  requires  the  company,  when  requested  so  to  do, 
to  construct  and  maintain  proper  crossings,  so  as  to  reasonably  accommodate 
the  owner.  Id. 
8.  Opinion  of  Witness.— A  witness  who  states  that  land,  before  the  construction 
of  a  railroad,  was  worth  $750,  and  afterwards  not  more  than  $50,  may  state  as 
his  reason  for  such  opinion  that  the  land  would  have  been  suitable  for  resi- 
dence purposes.     McUlean  v.  Chicago,  I.  dt  D.  By.  Co.,  (Iowa,)  782. 

4.  Waiver  of  Irregularity — Receipt  op  Damages. — Where  a  land-owner  has 

received  the  amount  awarded  in  condemnation  proceedings  he  is  in  no  posi- 
tion afterwards  to  object  to  the  sufficiency  of  the  proof  of  the  contents  of  the 
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condemnation  papers,  nor  of  the  fact  that  no  notice  was  given  to  him  of  sndi 
proceedings.    Marling  v.  BurUnffton,  O.  B,  db  N.  B,  Oo.,  (Iowa,)  268. 


Appointment  op  Oomkissionsrs — Appeal.— An  order  appointing  commis- 
sioners in  condemnation  proceedings  in  pursuance  of  Gen.  St.  1878,  c.  34,  §  17, 
is  a  tlnal  order  in  a  special  proceeding,  and  is  appealable.    Inre  St,  Paul d:  N. 


P.  Ry.  Go.  ▼.  8taU,  (Minn.)  M5. 

6.  Question  Determined  by  Court— Public  Use.— Upon  such  application  it  is 

for  the  court  to  determine  whether  Uie  use  for  which  lands  are  sought  to  be 
appropriated  is  a  public  use,  and  whether  they  are  reasonably  required  or  nec- 
essary therefor.    Id, 

7.  Lots  Held  in  Trust  for  State  Univbrsitt.— Town  lots  belonging  to  or  held 

in  trust  for  the  University  of  the  State  of  Minnesota,  but  not  set  apart  or  oc- 
cupied for  public  purposes,  may  be  acquired  by  condemnation  proceedings  as 
in  the  case  of  the  lands  of  private  persons  or  corporations,    /a. 

8.  What  Lots  Affected. — For  the  purposes  of  the  petition  in  such  cases,  sepa- 

rate and  independent  lots  or  parcels  of  land  not  aescribed  nor  included  in  the 
proposed  improvement  are  not  to  be  deemed  affected  by  the  condemnation 
proceedings  so  as  to  entitle  the  owners  thereof  to  appear  and  object  to  the 
propriety  of  granting  such  petition.  Nor  can  a  party,  some  of  whose  lands 
are  taken,  raise  an  issue  as  to  other  outside  lots  or  parcels  of  his  own  not  de- 
scribed, in  respect  to  alleged  injuries  incident  to  the  operation  of  a  proposed 
railroad.  Id, 
^.  Use  of  Alley  in  Town— Award  of  Damages— Action  for  Obstruction- 
Code,  §  464.— An  award  of  damages  for  laying  down  a  railroad  track  through 
an  alley  in  a  town,  under  authority  of  an  ordinance  of  the  town  council,  will 
not  bar  a  subsequent  action  by  the  owner  of  adjoining  property  to  recover 
damages  for  the  obstruction  of  such  alley  by  reason  of  a  double  track  laid 
therem.     WiUon  v.  De^  Moines,  0.  <fc  8.  B,  Co.,  (Iowa,)  754. 

10.  Damages- Noise,  Shokb,  Etc. — ^Reduced  Rentals. — In  an  action  to  recover 
damages  for  obstruction  of  an  alley  in  a  town  by  a  railroad  company,  where 
the  measure  of  damages  as  fixed  by  the  ruling  of  the  court  is  the  depreciation 
in  the  rental  value  of  plaintiff's  property,  evidence  as  to  the  annoyance  caused 
to  the  occupants  by  tne  noise,  smoKe,  and  escape  of  fire  from  tne  engines  in 
the  operation  of  the  road  is  admissible.    Id, 

11.  Use  of  Street— Depreciating  Value  of  Abutting  Lots. — ^Where  a  rail- 
road track  is  laid  down  in  a  street^  the  abutting  lot-owners  may  recover  dam- 
ages for  the  depreciation  in  the  value  of  their  property  caused  by  such  appro- 
priation of  the  street  for  railroad  purposes.  McCftean  y.  Chieago,  L  dt  Jj.  Bp. 
Co.,  (Iowa,)  782. 

12.  Estimate  of  Value  Based  on  Futubb  CoNnNOSNGiBS.— Dami^ges  based 
upon  the  value  of  lands  adjoining  a  tract  taken  for  right  of  way  for  a  railroad, 
estimated  upon  the  fact  that  the  crossing  of  such  lanas  by  the  railroad  would 

J)revent  the  excavation  of  a  canal  the  full  length  of  said  tract,  by  which  such 
ands  could  be  filled  up  and  made  available  for  business,  (the  same  bein^  then 
mostly  under  water,)  and  that  such  canal  could  not  be  so  excavated  without 
connection  with  an  extension  of  another  canal  proposed  to  be  built  by  other 
parties,  and  depending  upon  many  uncertain  contingencies,  are  too  remote, 
and  cannot  be  allowed.    Munkioito  v.  Ohieago,  M,  db  8t.  P.  By.  Co.,  (TVIs.)  438. 

FeTUM—Ir^wiea  to  Animaia. 

18.  Statutory  Liability- Fence  Built  by  Adjoinino  Land-Owner. — Where 
the  owner  of  the  adjoining  land,  in  the  absence  of  agreement,  builds  and 
maintains  the  fence  between  his  land  and  the  right  of  way  of  a  railway  coih- 
pany,  which  the  statute  requires  the  company  to  build  and  maintain,  it  is  the 
same  as  though  the  company  built  and  maintained  it,  in  respect  to  its  liability 
to  domestic  animals  who  escape  from  the  land  to  the  right  of  way;  following 
Hovorka  v.  Minneapolis  db  8t.  L.  By.  Co.,  81  Minn.  221;  8.  C.  17  N.  W .  Rep.  3m 
Hotorka  v.  Minneapolis  <fc  8t.  L.  By.  Co.,  (Minn.)  695.* 

VL  Nboligencb  in  not  Repairing— Submitting  Case  to  Jury. — Where  a  de- 
fect in  a  fence  separating  the  track  from  a  pasture  in  which  animals  were 
grazing  was  discovered  by  the  employe  of  the  company  whose  duty  it  was  to 
repair  such  defects  before  sundown  on  a  pleasant  day,  followed  by  a  clear 
night,  it  cannot  be  said  as  matter  of  law  that  the  company  was  not  negligent 
in  not  at  once  setting  to  work  to  get  materials  and  repair  the  fence;  and  It  is 
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not  error  to  submit  the  question  of  negligence  to  the  jury.  Cakfbbll,  J.,  dis- 
senting.    Crosby  v.  Detroit,  G.  H.  db  2d.Ry,  Co.,  (Mich.)  483.* 

15.  Horse  FRroHTENBD  by  Passing  Train— Falling  through  Railroad  Bridgb. 
Under  the  provisions  of  sections  1  and  2  of  chapter  72  of  Compiled  Statutes, 
where  a  party's  horse  gets  on  the  railroad  track  for  the  want  of  a  fence,  such 
as  the  law  requires  the  company  to  erect  and  maintain  to  inclose  its  track,  and 
while  on  or  near  the  track  is  frightened  by  a  passing  train,  and  in  its  flight  is 
injured  by  falling  through  a  bridge  on  the  line  of  the  railroad,  and  no  negli- 
gence or  willful  misconduct  is  chari^ed  to  the  agents  of  the  company  in  charge 
of  the  train  at  the  time,  and  where  in)  injury  is  done  to  the  horse  by  any  actual 
collision  or  contact  with  the  engine  or  cars  of  the  train,  the  railroad  company 
will  not  be  liable  to  the  owner  of  the  horse  for  such  injury.  See  Scliertz  v. 
Indiana,  B.  iSb  W.  By,  Co.,  107  111.  577.  Burlington,  <&  M.  R.  B.  Co.  v.  Shoemaker, 
(Neb.)  365.* 

16.  Injuries  by  Collision.— The  true  meaning  of  sections  1  and  2  of  chapter  72 
of  the  Compiled  Statutes  is  that  the  injury  to  stock  must  be  caused  by  actual 
collision— that  is,  it  must  be  done  by  the  agents,  engines,  or  cars  of  the  com- 
pany, or  the  locomotives,  engines,  or  trains  ot  an^"^  other  corporation  permitted 
and  running  over  or  upon  the  said  road,  or  the  willful  misconduct  of  the  train- 
men in  the  course  of  their  employment — to  make  the  compan^"^  liable.    Id. 

17.  Injuries  to  Stock  prom  Fright  —  Consequential  Damages.— Consequen- 
tial damages  resulting  from  fright  to  animals,  not  caused  by  actual  collision, 
or  any  negligence  or  willful  misconduct  on  the  part  of  the  servants  of  the 
company,  are  not  embraced  in  the  statute.    Id.  866. 

18.  Double  Costs — Appeal  from  Justice  of  the  Peace. — ^In  cases  arising  un- 
der Gen.  St.  c.  34,  §  56,  double  costs  may  be  allowed  in  the  district  court  on 
appeal  from  justice's  court,  in  addition  to  the  extra  allowance  made  by  the 
justice.     ISehimmek  v.  Chicago,  M.  db  St.  P.  By.  Co.,  (Minn.)  347. 

19.  Validity  of  Statute.— The  validity  of  the  provision  allowing  double  costs 
in  such  cases  sustained;  following  Johnson  v.  Bailway  Co.,  29  mnn.  425;  S.  C. 
13  N.  W.  Rep.  673.     Id. 

20.  Cattle-Guards,  where  Erected— Code  Iowa,  §  1288.— The  provision  in  the 
Iowa  Code  (g  1288)  reuuiring  railroad  companies  to  erect  cattle-guards  is  not 
limited  to  lands  outside  of  the  right  of  way  of  railroads  which  are  fenced  for 
cultivation  or  pasture;  but  where  the  company  fences  its  right  of  way  upon 
enterinsror  leaving  such  fenced  right  of  way,  the  law  requires  a  cattle -guard. 
Bobinsim  v.  Chicago,  B.  I  db  P.  B.  Co.,  (Iowa,)  249.* 

See  Carbiebs;  Masteband  Servant;  Mortgage,  1;  MuNiciFAii  Corpobations' 
4;  Negligence;  Public  Lands,  1;  Taxbs,  1-4. 

RAPE. 

1.  What  Constitutes— Carnal  Knowledge.— An  instruction  to  the  jury  that 

to  constitute  rape  the  use  of  force  was  essential  in  the  commission  of  the 
crime;  that  the  act  of  connection  must  be  forcibly  committed  without  the 
consent  and  against  the  will  of  the  female;  and  that  to  render  the  crime  com- 
plete there  must  be  a  penetration  of  the  female  organ  by  the  organ  of  the 
male, — correctly  states  the  elements  of  the  crime.     Osgood  v.  State,  (Wis.)  529. 

2.  In.struction  as  to  Evidence. —  Where  the  jury  are  instructed  to  carefully 

scrutinize  all  the  testimony,  takin^^  into  consideration  the  relation  of  the  par- 
ties, the  age  of  the  prosecuting  witness,  all  the  circumstances  as  detailed  by 
her  attending  the  commission  of  the  offense,  the  denial  of  her  statements  by 
the  defendant,  and  that,  after  weighing  all  the  evidence  in  the  case,  they  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  defendant  or  acquit  him, 
such  instruction  cannot  be  objected  to  as  misleading  or  invading  the  province 
of  the  Jury.    Id. 

REAL-ESTATE  AGENTS. 

Contract  to  Sell  Land. — Evidence  held  not  to  tend  to  show  a  contract  hj  de- 
fendant to  pay  plaintiffs  for  selling  real  estate.  Coffin  v.  Linxtoeiler,  (Jmnn.) 
636. 

See  Principal  and  Agent,  7. 

REASONABLE  DOUBT.    See  Cbiminal  Law,  28. 
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RECEIPTS. 

EtiBencb  ow  PATHBirr.— a  receipt  given  by  a  third  person  is  not  evidence  of  the 
fact  of  payment  against  one  who  is  a  stranger  to  the  transaction.     J'erris  v. 

RECEIVER.    See  Maitoaicus,  4. 
REDEMPTION.    See  Mortoaqb,  17;  Taxes. 
REFORMATION.    See  Equitt,  4 

RELEASE  AND  DISCHARGE. 

1.  Settlement  of  Claim— Pailube  to  Read— Estoppel.— A  party  who,  hav- 
ing the  capacity  and  opportunity  to  read  a  release  of  claims  for  damages  for 
personal  injuries,  signed  by  him,  and  not  being  prevented  by  fraud  prac- 
ticed on  him  from  so  reading  it,  failed  to  do  so,  and  relied  upon  what  the 
other  party  said  about  it,  is  estopped  by  his  own  negligence  from  claiming 
that  the  release  is  not  legal  and  binding  upon  him  according  to  its  terms. 
Wallace  v.  Chicago,  8t.  P..  M.  <fi  0.  B.  Oo„  (Iowa,)  772. 

3.  Release  op  Legacy — Parties. — A  county  court  cannot  terminate  a  trust  cre- 
ated for  the  benefit  and  maintenance  of  a  dependent  beneficiary  simply  on 
the  ground  that  such  beneficiarv  has  executed  a  release  of  her  rights  and  claims 
to  other  parties  interested  in  tne  property,  and  without  making  the  benefici- 
ary a  party  to  the  proceeding,  or  investigating  the  circumstances  under  which 
the  release  was  executed,  or  requiring  security  for  her  protection  should  she 
hereafter  become  indigent.  In  re  WiU  of  Gooaal,  (Wis.)  80;  Sumner  v.  Newton, 
(Wis.)  30. 

RELIGIOUS  SOCIETIES. 

Distubbino  Religious  Meeting— Jubisdiction  op  Justigb  op  the  Peace.  —  A 
justice  of  the  peace,  under  Code,  §  4028,  has  jurisdiction  to  try  a  party  charged 
with  disturbing  a  worshiping  congregation.    8taU  v.  Orton,  (Iowa»)  775. 

REMOVAL  OF  CAUSE. 

1.  CrrizENBrap— Assignment  to  Prevent  Removal.— Where  the  assignment  of  a 

claim  to  the  plaintiff  invests  him  with  the  title  to  the  claim  or  cause  of  ac- 
tion, and  authorizes  him  to  prosecute  it  by  suit,  a  defendant  has  no  right  to 
a  removal  on  the  ground  of  citizenship.  VinorU  v.  Chicago  db  N.  W.  Ry.  Co.^ 
21  N.  W.  Rep.  9.  followed.  Ooodnow  v.  Litchfield,  (Iowa,)  882;  Ooodncto  v. 
Oaklei/,  (Iowa,) 912. 

2.  Assignment  por  Bknepit  op  Creditors  —  Jurisdiction  op  State  Court  — 

Epfect  op  Decision.— The  court  in  which  an  assignment  is  filed  does  not  ob- 
tain the  jurisdiction  and  power  to  determine  the  priorities  between  creditors 
under  the  general  assignment  act,  but  under  the  general  equity  powers  and 
jurisdiction  of  the  court;  and  where  one  of  the  parties  to  the  suit  is  a  non- 
resident, the  case  ma^  be  removed  to  the  United  States  court,  and  a  decision 
in  that  court  will  be  binding  on  the  parties  thereto,  and  those  claiming  in  priv- 
ity with  them.    KnoxUle  Nat  Bank  v.  Hanirick,  (Iowa,)  816.  ' 

See  Assignment  por  Benepit  op  Creditor,  9 
RENT.    See  Landlord  and  Tenant. 

REPLEVIN. 

1.  Against  Husband  by  Wipe.  — A  wife,  who  is  living  separate  and  apart  from 

her  husband  mav  maintain  an  action  of  replevin  against  him  for  her  property. 
WIdte  V.  White,  (Mich.)  490. 

2.  Demand— Fraud  op  Vendee. — When  property  has  been  obtained  by  fraudu- 

lent representations  on  the  part  of  the  vendee,  replevin  may  be  maintained 
by  the  vendor  without  first  making  a  demand  for  a  return  of  the  property. 
Carly,  McGonigal,  (Mich.)  516. 
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8.  MuKiciPAL  Court  op  MumRAPOLis— Summonb.— An  act  establishing  the  mu- 
nicipal court  of  the  city  of  Minneapolis  construed  as  authorizing  the  court  by- 
rule  to  change  a  prescribed  form  of  process  in  actions  of  replevin  so  that 
Jurisdiction  of  the  person  of  the  defendant  mi^ht  be  acquired  by  the  service 
of  a  summons  as  m  the  district  court;  the  writ  of  replevin  adopted  by  the 
court  directing  only  in  respect  to  the  taking  and  disposition  of  the  property. 
West  Publishing  Co.  v.  BotHneau,  (Minn.)  405. 

4.  Featjd  —  Father  Stocking  Farm  for  Son  —  Intent  to  Give  Credit.  —  A 
father  stocked  a  farm  for  his  son,  and  put  him  on  it  to  make  a  living  for  him- 
self. The  son  .contracted  a  debt  that  tne  father  knew  nothing  of  at  the  time, 
and  it  did  not  appear  that  the  creditor  knew  anything  about  the  ownership 
of  the  property,  apparent  or  actual,  its  condition,  or  the  circumstances  of  the 
son.  The  creditor  levied  an  execution  on  the  property,  whereupon  the  father 
replevied  it  as  his.  HM,  that  the  father  was  entitled  to  recover  the  property. 
Morgan  v.  Pierson,  (Wis,)  548. 

6.  Sufficiency  of  Answer.  —  An  answer  in  replevin,  containing  an  allegation 
that  the  property  was  not  unlawfully  detained  by  the  defendant,  nor  was 
plaintiff  entitled  to  the  immediate  possession  thereof,  states  a  defense,  and  is 
not  demurrable.    Burlington  d  M.  B.  B.  Oo.  v.  Young  Bear,  (Neb.)  729. 

6.  Description  of  Propbpty— Variance  in  Writ  from  Affidavit.— The  ob- 

ject of  the  description  of  the  property  is  for  the  identification  of  the  property 
sued  for,  and  to  aid  the  officer  m  seizing  the  right  chattel;  and  where  the 
proper  article  is  seized,  a  description  thereof  in  the  affidavit  as  **one  Hemp- 
stead piano.  No.  17,945,"  when  m  the  writ  it  is  described  as  "one  Emerson 
piano,  **  will  not  be  a  material  variance.    MeOourt  v.  Bond,  (Wis.)  582. 

7.  Cross-Replevin— Motion  to  Quash— Plea  in  Abatement.— A  second  writ 

of  replevin  cannot  be  superseded  or  quashed  on  the  ground  that  it  is  a  cross- 
replevin;  but  it  may  be  proved  in  bar  of  the  first  suit,  or  the  defendant  may 
plead  it  in  abatement.    Tisher  v.  Marquette  Circuit  Judge,  (Mich.)  460. 

8.  Failure  to  Bond — Judgment  for  Value  of  Property  and  Damaoes  for 

Detention — Code,  §  8241.— When  plaintiff,  in  an  action  to  recover  the  pos- 
session of  personal  property  and  damages  for  its  wrongful  detention,  files  no 
replevin  bond,  the  action  may  proceed  to  judgment  without  the  delivery  of 
the  property  to  him,  and  judgment  may  be  entered  on  a  verdict  in  his  favor 
for  the  value  of  the  property  and  damages  for  its  detention.  Cooke  y.  Hamilton, 
(Iowa,)  676. 

See  Claim  and  Dbliyert. 

RESCISSION.    See  Sale,  8. 

RES  GEST^.    See  Syidbnob. 

RESTRAINT  OP  TRADE.    See  Contract,  4 


BT.  PAUL  CITY.    See  Municipal  Corporations,  83. 

SALE. 

Delivery  on  Vendee's  Vessel— Loss — Act  of  God.— A.  entered  into  a  writ- 
ten contract  to  sell  and  deliver  to  B.,  at  a  specified  rate,  1,000  cords  of  maple 
wood,  to  be  delivered  from  Gill's  Pier,  Leelenaw  countv,  Wisconsin,  over  the 
rail  of  the  vessel;  all  the  wood  to  be  sound,  body,  marketable  maple,  and  to 
be  delivered  from  time  to  time  to  B.'s  vessel,  as  wanted,  during  the  season  of 
navigation  of  1884.  The  wood  to  be  piled  as  taken  from  vessel,  and  to  be 
measured  and  paid  for  when  piled  on  B.'s  dock  in  Milwaukee,  Wisconsin. 
After  the  delivery  of  over  800  cords  under  the  contract,  155  cords  were  deliv- 
ered at  Gill's  Pier  over  the  rail  of  the  Bailey,  a  vessel  then  awaiting  such 
cargo  and  charter,  by  the  captain  of  a  vessel  owned  by  B.,  and  on  her  way  to 
Milwaukee  she  was  wrecked  in  a  storm,  and  the  cargo  became  a  total  loss. 
Ilt'M,  in  an  action  by  A.  to  recover  the  stipulated  price  per  cord  for  the  155 
cords,  that  the  title  vested  in  B.  when  the  wood  was  placed  on  board  the 
V.25N.W. — 65 
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Bailey  at  GiU's  Pier,  tiotwithstaiiding  the  proyision  that  each  cargo  -wsa  to  be 
paid  'for  when  piled  on  B.'s  dock  in  Milwaukee,  and  that  A.  was  entitled  to 
recover.     OUl  v.  Benjamine,  (Wis.)  445. 

2.  Action  to  Recovkb  Value  op  Machinb  to  bb  Taken  in  Pabt  Paymest 
FOR  New  Machine. — Contract  for  sale  of  threshing-machine,  to  be  paid  for 
by  exchange  of  old  machine  and  notes,  construed,  and  ?ield,  that  the  alleged 
breach  of  warranty  constituted  no  defense  to  an  action  by  the  Tender  to  re- 
cover the  value  of  the  old  machine,  which  defendant  had  failed  to  deliver  aa 
agreed  because  of  a  failure  of  the  new  machine  to  work  as  it  was  claimed  it 
would.    Bavii  v.  Bobinson^  (Iowa,)  280. 

8.  Rescission,  Grounds  fob. — ^The  only  reasons  for  rescinding  a  sale,  and  revert- 
ing the  title  in  the  vendor  so  that  he  may  maintain  an  action  at  law  for  the 
recovery  of  the  possession  against  his  vendee,  are — First,  where  the  vendee  is 
guilty  of  some  fraud  in  procuring  a  sale  to  be  made  to  him;  and,  second, 
where  there  was  a  mistake  made  by  the  vendor  in  delivering  an  article  which 
was  not  sold.     Wood  v.  Boynton,  (Wis.)  42. 

4.  Inadequacy  of  Price.— Where  a  woman  sold  an  uncut  diamond  for  one  dollar 
to  a  jeweler,  both  being  ignorant  of  its  value,  and  it  proved  to  be  worth 
$1,000,  held  she  could  not  rescind  the  sale.    Id, 

6.  General  Description  Controlled  by  Particulars.—A  bill  of  sale  describ- 
ing the  property  sold,  ''all  my  entire  possessions  at  Grand  Rapids,  including 
the  certain  nousehold  furniture  and  ail  paraphernalia  thereunto  belonging^  to 


said  house, "  and  then  mentioning  specific  articles  both  of  real  and  personal 
property,  held  not  to  Include  a  stock  of  liquors.    MeAlpine  v.  Foleif,  (Minn.) 

See  Execution,  7;  Frauds,  Statute  of,  2,  8;  Guardian  and  Ward,  8,  4;  Mobt- 
oage;  Spbcifio  Performance;  Vendor  and  Purchaser. 

SCHOOLS  AND  SCHOOL-DISTRICTS. 

Contract  Signed  Separately  by  Membebs  of  School  Boabd— False  Rbfbe- 
sentations. — ^A  liability  for  the  purchase  of  maps,  etc.,  for  a  school  cannot  be 
imposed  upon  a  district  except  by  the  members  of  the  board  duly  convened 
at  a  board  meeting,  and  sitting  in  consultation;  and  a  contract  signed  by  them 
separately,  and  without  consultation,  cannot  be  enforced,  especially  when  the 
signatures  of  some  of  the  members  were  obtained  by  false  and  fraudulent 
statements.    Mills  v.  OoUins,  (Iowa,)  109.* 

SCIENTER.    See  Andcals.  8. 

SEAL.    See  Corporationb»  & 

SEDUCTION. 

1.  Criminal  Prosecution— Promise  of  Marriaob.— In  a  prosecution  for  seduc- 
tion under  a  promise  of  marriage,  it  is  not  necessary  that  the  promise  should 
have  been  expressed  in  any  set  form,  or  in  any  particular  language.  It  is  suf- 
ficient if  language  was  used  which  implied  such  a  promise,  and  was  intended 
to  convey  that  meaning,  and  was  in  tact  so  understood  by  the  prosecutrix. 
State  V.  Brinkhaus,  (Minn.)  642.* 

8.  Evidence— Corroboration  of  Prosecutrix. — The  statute  does  not  require 
direct  and  positive  corroborative  evidence,  but  simply  such  facts  and  circum- 
stances as  fairly  tend  to  support  the  evidence  of  the  prosecutrix  and  shall  sat- 
isfy the  jury  that  she  is  entitled  to  credit.  When  there  is  some  other  evidence 
fairly  tending  to  support  her  testimony  upon  all  the  facts  essential  to  consti- 
tute "the  offense,  it  is  for  the  Jury  to  say  whether  she  is  sufSciently  corrobo- 
rated to  warrant  a  conviction.    Id. 

8.  Moral  Character  of  Female. — Although  a  female  may,  from  ignorance  or 
other  causes,  have  so  low  a  standard  of  propriety  as  to  commit  or  permit  in- 
delicate acts  or  familiarities,  yet  if  she  have  enough  of  the  sense  of  virtue  that 
she  would  not  surrender  her  person,  unless  induced  to  do  so  under  a  promise 
of  marriage,  she  cannot  be  said  to  be  a  woman  of  "unchaste  character^  within 
the  meaning  of  the  statute.    Id, 
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4.  Evidence  of  Woman  as  to  Pbomise  to  Marry.— In  a  prosecution  for  sednc- 

tion»  it  is  competent  for  the  female  to  testify  to  the  fact  that  sh^  consented 
to  the  intercourse  because  of  the  promise  to  marry.    Id, 

5.  EvroENCE  TO  Show  Relation  op  Parties.-— Evidence  of  acts  of  familiarity 

between  plaintiff  and  defendant,  who  had  adopted  her,  held  admissible,  and 
properly  allowed  to  go  to  the  jury.     Waiion  v.  Watson,  (Mich.)  4d7. 

6.  Instruction— Credibilitt  op  Plaintipp  as  Witness- Question  for  Jury. — 

Where  the  jury  are  instructed  in  regard  to  a  discrepancy  between  the  testi- 
monj'  of  plaintiff,  as  given  in  a  bastardy  proceeding  and  m  the  action  for  se- 
duction, that  if  she  understandingly  misrelated  facts  they  would  be  justified 
in  refusing  to  accept  her  testimony  unless  corroborated,  but  that  they  must 
determine  for  themselves  her  credibility,  and  make  up  their  minds  from  a 
view  of  all  the  circumstances,  the  defendant  cannot  complain  of  such  instruc- 
tion.   Id, 

7.  Evidence  op  Incapacity  op  Dependant.— Where  evidence  tending  to  show 

a  want  of  capacity  on  the  part  of  defendant  is  given  by  physicians,  based  on 
subsequent  examinations,  or  proof,  is  met  by  positive  testimony  of  facts,  the 
jury  must  determine  what  the  facts  are,  and  cannot  be  required  to  give  the 
medical  testimony  greater  weight  than  they  think  it  deserves.    Id, 

SENTENCE.    See  CRiMiNAii  Law;  Larceny,  4. 

SET-OFF  AND  OOUNTER-CJLAIM. 

1.  Suit  to  CoiiLEcr  Special  Tax— Countbr-Claim. — A  counter-claim  cannot  be 
set  up  to  a  suit  to  collect  a  special  tax  levied  by  a  corporation  for  local  im- 
provement.   OUy  of  BwrHnfftm  v.  Palmer,  (Iowa,)  877. 

ia.  Failure  op  Agent  to  Account  for  Money— Action  for  Services.— A.  sued 
for  a  balanc  e  due  him  for  services  in  defendant's  employ,  and  defendant  set 
up  as  a  counter-claim  that  it  was  the  duty  of  A.  to  pay  the  men  employed  by 
defendant,  and  that  $8,000  had  been  intrusted  to  him  for  that  purpose,  and 
that  he  had  failed  to  account  for  $100.  Held,  that  the  burden  of  proof  was  on 
A.  to  satisfactorily  account  for  all  the  funds  received  by  him,  and  that,  unless 
he  showed  that  the  $100  was  lost  without  fault  or  neglect  on  his  part,  defend- 
ant was  entitled  to  his  counter-claim.  Becket  v.  latoa  Improvement  Co.,  (Iowa,) 
271. 

S,  Admission  op  Cause  dp  Action. — Chapter  101,  Laws  1888,  abrogated  the  rule 
in  Mason  v.  Heyward,  3  Minn.  181,  (Qil.  116,)  that  defendant  admits  a  cause 
of  action  on  the  contract  on  which  the  action  is  brought  by  pleading  a  coun- 
ter-claim on  the  same  contract.     Travnor  y.  TTot^man,  (Minn.)  401. 

4.  Departure  in  Pleading  —  Recovery  on  Countbr-Claim.  —  Where  a  com- 
plaint on  a  contract  alleged  full  performance  according  to  its  terms,  and  the 
answer  pleaded  a  coiuter-claim  upon  an  alleged  failure  to  perform  within  the 
time,  allegations  in  the  reply  of  a  valid  excuse  for  such  failure  are,  if  intended 
to  help  the  plaintiff's  cause  of  action,  a  departure  in  pleading,  and  if  properly 
objected  to,  as  by  a  request  for  instruction  to  the  jury,  cannot  aid  plaintiff  to 
recover,  bu'  he  may  rely  on  them  to  prevent  a  recovery  by  defendant  on  the 
counter-claim.    Id. 

SETTLEMENT. 

Execution  op  Note  or  Mortgage. — The  execution  of  a  promissory  note,  or  of 
a  mortgage,  raises  a  presumption  that  all  matters  between  the  parties  up  to 
the  date  thereof  have  been  settled.    AUen  v.  Bryeon,  (Iowa,)  821. 

See  Account. 

SHERIFF. 

1.  Mortgage— Foreclosure-Disposition  of  Fund.— A  sheriff  executing  a  judg- 
ment of  foreclosure  by  a  sale  of  the  land,  and  by  payment  of  the  proceeds  to 
parties  named,  according  to  the  terms  of  the  judgment,  is  protected  from  lia- 
bility to  another  asserting  a  superior  right  to  the  money  so  paid.  HUl  v.  Ras- 
tV<?/,  (Minn.)G04. 
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2.  Constable— LTABrLiTT  for  Board  of  Prisokbbs  Held  for  Prbltictnart  Et 
AMiNATiON. — Where  a  constable  has  in  his  custody  prisoners  under  "wamiE' 
of  arrest,  whom  he  is  holding  for  preliminary  examination  before  a  m^^:^ 
trate,  and  has  them  lodged  and  boarded  by  a  hotel-keeper,  whom  he  tel- 
that  he  must  look  to  the  county  for  pay,  the  constable  is  not  liable  for  thi 
board  and  lodging  furnished.     White  y.  Jones,  (Iowa,)  151. 

Bee  Arrest;  False  Imprisonment;  Homicide,  1-5;  Jail  and  Jailer;  Mobt- 

OAGE,  18. 

SHIPS  AND  SHIPPING. 

1.  Libel  for  Repairs— Jurisdiction  —  Presumption  as  to.— Where  the  nece> 

sary  facts  to  confer  jurisdiction  do  not  appear  in  the  record,  jurisdiction  'will 
not  be  presumed.     &ould  ▼.  Jacohson,  (Mien.)  194. 

2.  Statutory  Lien — Enforcement.— Where  parties  seek  to  enforce  a  statutorr 

lien  against  a  home  vessel,  an  admiralty  court  has  jurisdiction  of  the  case.     Li. 

8.  Proceedings  against  Boat  —  Defective  Jurisdiction.— Where  the  proy^r 
levy  and  return  are  not  made  in  a  proceeding  «c  parte  and  inrem,  the  jurisdic- 
tion is  defective,  and  all  proceedings  thereunder  a  nullity.    Id. 

4.  Vessel— Use  by  Part  Owners— Accounting — Injunction— Notice — L'se  o'- 

Boat  during  Pendency  of  Suit. — S.  and  K.  were  part  owners  of  a  ve>>el 
which  they  had  employed  for  common  profit,  under  the  management  of  K.  as 
master.  ».  commenced  an  action  for  an  accounting,  and  for  a  sale  of  tbtf 
boat,  and  a  division  of  the  proceeds,  and  obtained  an  injunction  enjoining  \\- 
from  using  the  boat  during  the  pendency  of  the  action.  This  injunction  w.*^. 
on  motion  of  K.,  modified  so  as  to  permit  him  to  run  the  boat  until  the  fiirrht-r 
order  of  the  court,  but  forbidding  him  to  contract  any  debts  which  mi^ht  hi- 
come  a  lien  on  the  boat,  or  for  which  S.  might  be  liable,  unless  paid  out  of  the 
current  earnings  of  the  vessel.  S.  served  a  written  notice  on  K.,  withdrawif^j 
from  him  all  authority  to  represent  him  in  the  management  of  the  boat,  an*' 
forbidding  him  to  contract  any  debts  for  running  the  same,  and  notifying  Li'ii. 
that  he  (8.)  would  resist  the  payment  of  any  claims  or  demands  incurred  hy 
K.  either  as  master  or  part  owner.  K.  then  took  possession  and  ran  the  boat 
during  the  pendency  oi  the  action.  Held,  that  this  amounted  to  a  notification 
of  dissent  on  the  part  of  S.  to  the  employment  of  the  vessel:  that  in  such  ca?e 
the  dissenting  part  owner  bears  no  part  of  the  expense,  and  is  not  responsible 
for  any  part  of  ihe  losses,  and  is  not  entitled  to  any  share  of  the  earnings,  nor 
to  compensation  for  the  use  of  his  fractional  share  of  the  vessel;  but,  accord- 
ing to  the  law  of  shippinff,  the  vessel  is  employed  wholly  at  the  charge  and 
risk  and  for  the  profit  of  the  other  part  owners.     Swain  v.  Knapp,  (Minn.)  397. 

5.  Failure  op  Part  Owner  to  Apply  to  Court  for  Relief. — This  rule  is  not 

altered  by  the  fact  that  the  dissenting  part  owner  did  not  apply  to  the  court, 
as  he  mifi^ht  have  done,  to  require  the  others  to  give  security  for  the  safe  re- 
turn of  the  vessel.    Id. 

Bee  Sale,  1. 

SIDEWALKS.    See  Municipal  CJorporations 

SKATING  RINK.    See  Thbatrb. 

SMALL-POX.    See  Health,  2,  4, 

SPECIFIC  PERFORMANCE. 

1.  Oral  Contract  to  Convey  Land — Evidence. — Evidence  Tield  too  vague  and 

uncertain  to  warrant  a  decree  for  specific  performance  of  an  alleged  oral  con- 
tract to  convey  land.     Thomas  v.  Griffith,  (Iowa,)  900. 

2.  Executed  Parol  Authority  to  Sell  Land.— Where  it  clearly  appears  that 

full  authority  was  given  by  parol  to  an  agent  to  sell  real  estate,  and  in  ac- 
cordance with  such  authority  the  land  is  sold,  and  the  proceeds  turned  over 
to  the  vendor,  who  approves  the  sale  by  appropriating  the  proceeds  to  Ikt 
own  use,  specific  performance  will  be  decreed.    Book  v.  Jitneson,  (Iowa,)  IcU. 
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B.  Contract  to  Ck)NVBT— Cohditiohai*  Acgbftakcb  of  Offbb.— Where  the 
owner  of  a  piece  of  property  offers  to  sell  it  for  a  specified  amount  of  money, 
and  the  party  receiving  the  offer  telegraphs  in  reply,  "Accept  your  offer  for 
two  builalngs  at  five  thousand  dollars.  Money  at  your  order  at  First  National 
Bank  here.  Telegraph  me  immediately  when  to  expect  deed, " — this  is  not 
such  an  unqualified  acceptance  as  the  offer  contemplated,  and  can  create  no 
rights  to  A  claim  for  specific  performance.    Savoyer  v.  BroMart,  (Iowa,)  876. 

4.  Contract  to  Sbll  Land— Cbrtainty.— The  following  agreement  held  to  be 

sufficiently  certain  as  respects  parties,  terms  of  payment,  and  description  of 
land  for  a  specific  performance: 
"Received  of  Wilson  J.  Romans  one  hundred  dollars,  as  earnest  moneyand 

gart  purchase  price  of  lot  1,  block  10,  of  Bazelle  &  Roberts'  addition  to  West 
t.  Paul,  being  60  feet  front  on  Ducas  street  by  69  feet  on  Fairfield  avenue, 
which  I  have  sold  for  the  sum  of  $1,800,  on  the  following  terms:  Assume  a 
mortgage  of  $600  now  on  said  lot,  and  pay  the  balance  in  cash.    Abstract  of 
title  to  be  furnished.    If  title  is  not  perfect,  monev  is  to  be  refunded. 
"Witness  my  hand  and  seal  this  second  day  of  December,  1884. 

"E.  Langbvin,  [Seal.] 

"By  A.  J.  WiLGUS,  Agent." 
Romans  y.  Langevin,  (Minn.)  638. 

5.  Mutualitt  of  Contract. — ^A  court  of  equity  cannot  enforce  a  contract  spe- 

cifically, unless  it  can  be  done  mutually  and  completely,  and  so  as  to  secure 
substantially  beyond  question  all  that  the  parties  contemplate.  Bowrgei  v. 
Monroe,  (Mich.)  514. 

6.  Agrbembnt  of  Marbibd  Woman  to  Support  Hbr  Fathbb— Enforcbmbnt 

AFTER  Daughtbr's  Dbath— Dahagbs. —  Spcclfic  performance  of  an  agree- 
ment to  support  a  parent,  in  consideration  of  a  conveyance  of  land  to  a 
daughter,  a  married  woman,  cannot  be  decreed  as  against  her  husband  and 
sole  heir  after  her  death;  nor  can  damages  be  decreed  for  a  refusal  on  the 
part  of  the  husband  to  carry  out  the  agreement.    Id, 

7.  Substantial  Compliancb  Dbcrbbd.— Where  a  contract  provided  that  upon 

the  payment  of  one-half  of  the  purchase  money  the  vendor  should  execute  a 
deed  to  the  purchaser  and  take  mortgage  upon  the  land  conveyed  to  secure 
the  unpaid  purchase  money,  held,  that  a  decree  that  the  vendee  pay  the  entire 
purchase  price  at  the  time  of  the  execution  of  the  deed  would  not  be  set  aside 
on  behalf  of  the  vendor  unless  there  were  special  reasons  why  he  should  not 
receive  the  money.    Paulman  v.  OTieney,  (Neb.)  405. 

STAKEHOLDER    See  Gaming. 

STATE  AND  STATE  OFFICERS. 

AiTOiNTBfBNT  OF  Officbrb  —The  act  defining  the  powers  and  duties  of  the  board 
of  public  lands  and  buildings  does  not  confer  upon  the  board  the  authority 
to  appoint  and  remove  officers  of  state  institutions  of  which  they  have  super- 
vision. Such  appointments  are  to  be  made  by  the  governor.  State  v.  Bacon,  6 
Neb.  286;  State  v.  Board  of  Public  Lands  db  Buildings,  7  Neb.  4d.  In  re  Board 
o/FubUe  Lands  d  Buildings,  (Neb.)  84d. 

See  RAiiiROAi)  Companibs,  7. 

STATE  COURTS.    See  Courts,  1,  8. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS.    See  Limitation  of  Actions. 

STATUTES. 

1.  CRiMTNAii  Practice— Informations.— The  act  **to  provide  for  prosecuting  of- 
fenses on  information,  and  to  dispense  with  the  calling  of  grand  juries  ex- 
cept by  order  of  the  district  judges, "  which  took  effect  June  10,  1885,  applies 
to  all  cases  where  grand  juries  were  required  after  the  act  took  effect.  Jones 
V.  State,  (Neb.)  527. 
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2.  Grand  Jury— How  RE-^niRSi). — The  proceeding  by  information  is  exclnsive. 
unless  the  Judge,  in  a  written  order  filed  with  the  clerk  of  the  court,  shall  re- 
(luire  a  ffrand  Jury,  in  which  case  it  shall  be  drawn  in  the  manner  provided  by 
law.    Id. 

8.  Regularly  and  Irregularly  Passed  Statute— Weight  and  Authority  of. 
— ^There  is  a  wide  difference  between  the  weight  and  authority  to  be  accorded 
and  given  to  an  act  which  has  passed  the  legislature  bv  a  constitutional  ma- 
jority, and  through  all  the  stages  of  legislation,  and  been  approved  by  the 
executive,  although  it  may  be  inimical  to  some  provision  of  the  constitution. 
and  a  paper  whicn,  without  having  passed  the  legislature,  has.  through  acci- 
dent or  design,  found  its  way  to  a  place  among  the  authenticated  statutes. 
The  former  should  be  respected  and  obeyed,  until  declared  invalid  by  the  ju- 
diciary in  a  proper  legal  proceeding,  while  the  latter  may  be  disregarded  by 
all.    iStatti  V.  Stevenson,  (Neb.)  585. 

4.  Gen.  St.  (Minn.)  1878,  Ch.  78,  §  67— Documentary  Eyidbnce— Deed. — Gen- 

St.  1878,  c.  78,  §  67.  merely  dispenses  with  other  proof  of  the  execution  of  an 
instrument  when  it  is  proved  or  acknowledged  in  the  manner  provided  for 
proving  or  acknowledgmg  conveyances  of  real  estate.  It  does  not  make  the 
instrument  competent  as  evidence  for  any  purpose  for  which  it  would  not  be 
competent  at  common  law.    Ferris  v.  BaxeU,  (Minn.)  592. 

5.  Grand  Jury— Talesmen— By-Standbrb.— The  authoritv  to  require  a  jury  to 

be  summoned  from  the  by-standers  is  repealed  by  implication  by  act  June  10, 
1885.    Jon«  V.  5tote,  (Neb.)  527. 

6.  Two  Statutes  which  relate  to  the  same  subject-matter  should  be  construed,  if 

it  can  reasonably  be  done,  so  that  both  may  stand  and  have  force  and  effect. 
Central  Iowa  Ry.  Co.  v.  Board  of  Sup'rs,  (Iowa,)  128. 

7.  Code  Iowa,  g  1817,  CoNsnTUTiONAL.- Section  1817  of  the  Code  is  not  in  con- 

flict with  article  1.  g  6,  of  the  constitution  of  the  state,  nor  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States.    Id, 

See  Action  or  Suit,  11;  Constitutional  Law. 

STATUTES  CITED,  CONSTRUED,  ETa 

England. 
19  <fe  20  Vict.  ch.  97,  g  8.  Statute  of  frauds,  606. 

United  States. 

Constitution. 
14th  Amendment.  Citizenship — ^rights  of,  129. 

Revised  Statutes. 

1874.  Judges  of  supreme  courts  of  2290, 2291,  2297.  Public  lands— pai- 

territories,  806  ents,  661 

1910.  District  courU— jurisdiction,    806 

Statutes  at  Large, 

Act  of  August  8, 1846.  Des  Moines  Act  of  January  20, 1870.  Des  Moines 

river— public  highway,      227  river.  227 

Act  of  May  15,  1856.   Railroad 

grant,  686 

Dakota. 

Code  Civil  Procedure. 
Ch.  8.  District  courts— jurisdiction,  806. 

Iowa. 

ConstUuHon, 

Art  1,  §  6.  Uniformity  of  laws,         129     Art.  1,  §  17.  Punishment,  184 

1,  g§  9, 10.  Trial  by  jury— due  1,  §  28.  Punishment  of  crime,    184 

process  of  law,  888,  885  8,  §  29.  Title  of  statutes,  183 
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1866,  July  15.  Railroad  grant,  686 

1876,  ch.  128.  Railroad  a  1  d  taxes, 

(constitutional,)  901 

1876,  ch.  149,  (amending   §   1881, 

Code.)  Paupers,  769 

1878,  ch.  77,  §  18.  Railroad  compa- 
nies— discrimination,         892 

1878,  ch.  127.  Railroad  aid    taxes, 

(constitutional,)  901 

1880,  ch.  51,  §21.  Small-pox  patients,  999 

1880,  ch.  75,  §  8.  Intoxicating  liq- 
uors — sale  by  druggist, 


881,843 


36     1880,  ch.  85.  Drainage  fund— county 

warrants,  886 

1880,  ch.  146.  Municipal  corpora- 
tions —  passage  of  ordi- 
nance, etc.,  681 

1882,  ch.  40.  Execution— exemption 

—waiver,  700 

1884,  ch.  85.  Equitable    action— su- 

Sreme  court,  282 

3.  Intoxicating  liquors 
— sale  by  druggist— nui- 
sance, 181,  881 


ims,  ' 


§ 


466. 
489. 


178.  Records— amending,      118,  280 
180.  Court  rules,  880 

200.  Appearance  docket,  45 

284,  289.  Grand  Jury  —  time  of 

service,  147 

240,244.  Jurors,  99 

467,  482,  Cities— fire  limit,  186 

464.  Municipal     corporation  — 

railroad  in  street,        754,  788 

465.  Municipal  corj^orations  — 
improving  highways, 
etc.,  879 

Municipal    corporations  — 

special  taxes,  877 

Municipal  corporations  — 
passage  of  ordinance, 
etc.  6^ 

814.  817.  Taxes— exemption.         121 
894,  895.  Tax  deed  —  notice— re- 
demption, 116, 142,  824 
902.  Tax  deed— limitation  of  ac- 
tion, 824 
1214.  Ditches — ^apportionment  of 

expenses,  etc.,  886 

Railroads— cattle-guards,      249 
Railroads  —  compensation 

for  drawing  cars,  etc.. 
Railroads — change  of  own- 
ership or  name, 
Railroads— liability  for  in- 
juries to  employes. 
Taxes  —  railroads — assess- 
ment, 
1881,  (amended  by  act  1876,  ch. 

149,)  Paupers, 
1498.  Division  fence. 
1527, 1580.  Intoxicating  liquors— 

granting  permit,  boo 

1548.  Intoxicating  liquors  —  nui- 
sance, 188 
1558.  Intoxicating  liquors  —  sale 

— subject  to  penalty,  188 
1927.  Chattel  mortgage  —  posses- 
sion of  property,  878 
1940.  Vendor's  lien,  147 
1976-1987.  Occupying  claimants,  849 
2078.  Interest— judgments,             897 


1288. 


1802. 
1807. 
1817. 


894 
908 
911 
128 

769 

774 


2211. 
2261. 


2421. 


2462. 

2610. 
2682. 


2118.  Written  contracts — consid- 
eration implied,  141, 
2116-2128.  Assignment  for  bene- 
fit of  creditors— jurisdic- 
tion of  court. 
Wife's  right  to  waxes. 
Guardian  and  ward— sale — 
bond, 

2812,2816,2865.  Issue  of  letters  of 
administration  by  court 
clerk, 
Decedents — presenting 

claims — limitation. 
Decedents'  estates — distri- 
bution of  personal  prop- 
erty, 
Widow's  share— affected  by 

will. 
Mechanic's  lien. 
Limitation  of  action — com- 
mencement of  action. 
Action— venue. 
Failure  to  move  for  change 
of  venue,  878, 

Commencement  of  actions 
— notice, 
2608.  Service  of  notice, 
2684.  Joinder  of  action, 
2656.  Fleading^the  answer,   124, 
2667.  Pleading— the  answer— sep- 
arate defences, 
2669,2678.  Pleading^veriflcation 
by  one  knowing  the  facts, 
2689.  Pleadings-^^amendments, 
2692.  Pleadings— amendments, 
2704,  2718.  PleadinflT— evidence, 
2712.  Pleading  —  allegations  not 

controverted, 
2780.  Pleading  —  written  instru- 
ment, 

2789.  Instructions  —  exceptions 

to, 

2790.  View  by  Jury, 

2791.  2797.  Jury  —  what  may  be 

taken  to  room, 
2798.  Jury— verdict  by  less  than 
1&  jurors,  (unconstitu- 
tional,) 


2699. 


879 


816 
758 


704 


240 
746 

127 
890 

924 

880 
140 
746 
906 


118 
887 

761 
876 

906 


146 
150 

762 


261 
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J  2797.  Jnry— what  may  be  taken  to 

jury -room,  102 

2804.  Verdict— polling  Jury,  766 

2837.  New  trial,  when  granted.      916 

2838.  New  trial — time  of  applica- 

tion, 882 

2871.  Judgment— default— setting 

aside,  881 

2877.  Judgment— service  by  pub- 
lication —  motion  to  re- 
open, 768 

8072.  Execution— exemption,         699 

8080,  8081.  Execution  —  penalty 

for  selling  without  notice,  261 

8102,  8106,  8118,  8119.  Execution 

—redemption,  698 

8185-8145.  Proceedings  auxiliary 

to  execution,  886 

8145.  Contempt  — proceedings 

auxiliary  to  execution,      888 

8154.  Judgment— setting  aside,      678 

8155.  New  trial— peUtion  for,  679,882 
3156,  8157.  Judgment —setting 

aside,  260 

8168,  3164.  Appeals,  886,  924 

8164.  Appeals,  140 

3170.  Appeal— evidence  certified,  690 
8188.  Failure  to  file  assignment 

of  errors,  282 

3194.  Supreme  court— power,  887 
3207.  Error— assignment,  880,  908 
8216.  CerHoraH,  118,  888 


low  A— Continued. 
Code  1J87S — Continued. 


8241. 
8266. 
8812. 
8870. 


8226-8229,  8241.  Recovery  of  spe- 
cific property,  878 
8289.  Replevin— Judgment,    676 
Replevin— plaintiff' s  option 

as  to  what  he  will  take,     676 
Execution  —  crops  sowed, 

etc.,  829 

Mortgage  foreclosure — ^title 

of  purchaser,  264 

Fines  and  forfeitures,  703 

Venue,  890 

Justices'  court  —  notice  of 

suit— limitation,  126 

E  V  i  d  e  n  c  e  —  transactions 

with  deceased.  285.  900 

Evidence  —professional 

confidence,  989 

Witness  —  general    moral 

character,  99 

Depositions— exceptions  to,  114 
Stenographer,  918 

8818,  SS41,  4881,  4886.  Costs 

—county,  930, 981 

Disturbing  religious  meet- 
ings—  justices'  jurisdic- 
tion, 775 
Indictment— forgenr,  100 
Sentence  on  second  convic- 
tion,                                  245 
Conviction  -corroboration 
of  accomplice,  141 


8648. 

8649. 

8761. 
8777. 

8812, 

4028. 


4818. 
4546. 

4669. 


MiCHIOAH. 

Laws, 


1877,  pp.  135,  136,  §§  6-7.  Keeping 

dangerous  places  guarded,  186 

1879,  Act  195, 1^.  179.  Criminal  pros- 
ecution— attorney  assist- 
ing prosecution,  800 

1881,  ch.  7,  ^  117.  Detroit-electric 

lights,  882 

1881,  Act  259,  §  2.  Intoxicating 
liquors— sale  to  habitual 
drunkard,  818 

HoweWs  Annotated  Btaiutea, 

Ch.    96.  Plank-road  companies,       184 
273.  Nuisance— private,  476 

295.  Officers  —  compelling  de- 
livery of   books  to  suc- 
cessor, 601 
§§  1442-1446.   Defective  sidewalks 

—damages,  314 

1647,  1648.  Care  of  small-pox  pa- 
tients, 461 
1730.  Drain  law— Judicial  power, 

(unconstitutional,)  369 

4191.  Electric-light  company  — 

powers,  881 

6653,  6554.   Trusts  —  accumula- 
tions, 608 


1888,  Act  62.  Incorporation  law — 

villages— liq 
1886,  Act  186.  Dairy  products— de- 


liquors, 
»rodu< 
(unconstitu- 


68 


ception, 

tional,)  872 

1886,  pp.  289.  291.  Cities— defective 

sidewalks-pliability,  814 


5884, 6886.  Executors,  etc.— snits 

by,  ^  802 

6816.  Guardian — appointment,     612 
6614.  Creditor's  biU,  485 

6619.  Zm  pend&M,  822 

6692.  Injunction  —  recovery  of 

land,  198 

6727.  Baleofward's  land— requi- 
sites, 191 
6788,  6789.    Probate   court— ap- 
peal to  circuit  court,          613 
7006.  Justice's  court — appeal 

from,  after  five  days,         498 
8066.  Garnishment— summons,      60 
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MiCHiGAK— Continued. 

E(wWb  Annotated  Statutes — Continued. 
§    8105.  Garnishment— bond  to 


8589. 


stay  proceedings,  506 

Water-craft— lien,  195 

Officer  —  compelling  de- 
livery of  papers  to  succes- 
sor. 499 


8789,  8744,  8749.  Assignment  for 

benefit  of  creditors,    201,  806 

9180.  Horse  -  stealing  —  punish- 

menty  804 


Minnesota* 
OoneOhtiion. 
Art.  4,  g  27.  Statute— subject— title,  687. 

General  Laws. 


1858,  July  29.  ''Foreclosure  of  real 

estate  *'  687 

1861,  ch.  23.  Appeal— bond,  805 

1865,  cb.  15.  Taxes— exemption,         58 
1881,  cb..lO,  §  19.  Taxes— void  sales 
— repayment  to   pur- 
chaser—  amending  Gen. 
Bt.  1878,  ch.  11,  §  97,  468 


1881,  ch.  185.  Enforcing  payment  of 

delinquent  taxes,        468,  605 

1881,  ch.    148,    g  2.    Insolvency— 

fraudiuent  preference,      602 

1888,  ch.  101.  Pleading— counter- 
claim—admission  of 
cause  of  action,  401 


Special  Laws. 


1857,  (Ex.  Sess.)ch.  1.  Minnesota  & 
Pacific    Railroad    Com- 


1868,  ch. 


pany. 


454 


Swamp  land  grant  to 
St.  Paul  &  Chicago  Rail- 
road Company,  454 

1865,  ch.  6.  St.  Paul  &  Chicago 
Railroad  Company— ex- 
emption from  taxation,     454 

1865,  ch.  9.  Swamp  lands  of  St. 
Paul  &  Chicago  Railroad 
Company — subject  to 
taxation  on  sale  or  lease,  455 

1868,  ch.  20.  St.  Paul  &  Pacific  Rail- 
road Company,  454 

1867,  ch.  1.    St.  Paul  &  Chicago 

Railroad  Company,  454 


1872,  ch.  11.  subch.  8,  g  8,  subd.  9. 

Charteiv-Faribault.  451 

1872,  ch.  106,  §  8.  Knife  Falls  Boom 
Company— surveyor  gen- 
eral of  logs — compensa- 
tion, 406 

1874  ch.  141,  §  10.  Minneapolis 
municipal  court  —  sum- 
mons— ^replevin,  406 

1878,  ch.  27,  §  8.  Charter— Faribault 
—  amending  Spec.  Laws 
1872,  ch:  11,  subch.  8,  g  8, 
subd.  9,  451 

1888,  ch.  48.  Minneapolis  munici- 

Sal   court  —  amending 
pec.  Laws  1874,  ch.  141,  406 


General  Statutes  1878. 


Ch.  8, 


11, 


115,  208.  Clerk  of  court- 
administering  oath  to  Ju- 
rors, witnesses,  and  dep- 
uty sherifE,  852 
\  70-78,  79,  80,  85,  97.  De- 
linquent taxes  —  enforc- 
ing payment,               457, 606 

82,  g  15.    Logs  and  lumber— 

scale-mark,  629 

g  16.  Logs  and  lumber^— 
compensation  of  survey- 
or general,  406 

«4,  g§  9-11.  Corporation— lia- 
bility of  stockholder,        640 

Z4t,  gg  15,  17, 18.  Condemnation 
p  r  o  c  e  e  d  i  ngs— appoint- 
ment of  commissioners,    845 

34,  g  56.  Double  costs — appeal 

from  Justice,  847 


Ch.  89,  g  14.  Chattel  mortgage  — 
fraudulent  sale,  etc.,  of 
property — indictment,       709 

40,  g  21.  Recording  act,  681 

41,  gg  6,  10.  Statute  of  frauds, 

597,606 
58,  g  8.  Decedents— renewal 
of  commission  to  audit 
claims,  681 

66,  tit.  5.  Service  of  summons,    405 
66,  g§  43-48.   Action— new  de- 
fendants, 686 
66,  §  100.  Pleading— demurrer,   406 
66,  §203.  Injunction— dam- 
ages,                                   686 
66,  g  811.  Execution  —  exemp- 
tion— note  given  for  pur- 
chase money,                      601 
69,  gg  1,  3,  4.  Married  women- 
contracts,                            808 
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General  8taitUe$  i^^— Continued. 

Oil.  69,  §  2.  Married  woman — trusts  Ch.  76,  Corporations — actions,  641 

— husband  must  Join  in  86,  §§  9,  10.  Appeal—bond,  804 

deed,                                   596  90,  §  1.  Mechanic's  lien,  680 

70,  §§  2,  10.  aerk  of  court—  99,  S  18.  Gaming— recovery,  401 

fees,                                    851  100,  §  6.  Seduction— evidence,  643 

78,  §67.  Documentary  evi-  106,  g  18.  Bail,  70» 
dence— deed,                     598 

Nbbbabka. 

CoMtttuttan, 

Art.  6,  g  11.  Judicial  districts— increase  of,  685. 

Laws, 

1885,  February  34.  Judges  of  dis-  1885,  June  10.  InformatioDS,  fS2T 

trict  courts,  585 

Code  cf  Oinl  Procedure. 

§    224  tffftf^.  Garnishment,                 95  g    645.  }tfan(iamiM— office  of  writ»    616- 

429  a.  Judgment  —transcript  660-662.  Grand  jury— how  drawn 

from  other  counties — ef-  — talesmen,                        587 

feet— lien,                           584  676.  Appeal,                                   628 

561,  568.  Justice's  Judgment,        584  1100.  Justice  of  the  peace— evi- 

681.  Final- order,                           624  dence  of  debt— filing,        864 

Criminal  Cfode. 

g       5.  Manslaughter,  574  g    888,  888.   Recognizance  —  filing 

298,299,808,806,807.  Adjourn-  and  record  of,  61» 

men t  before  Justice,  521  484.  Jury — conduct   after  case 

824.  Appeal  from  Justice.  522  submitted,  782 

OompUed  BtatfOee  1881. 

Ch.  16,  §  6.  Corporations,  84     Ch.  40,  §  6.  Insane  hospitals— ap- 

17,  §  45.  Merrick  county,  859  pointment  of  officers,        844 

18,  art.  2.  County  officer  — re-  48,  gg  7,  8.   Insurance  compa- 

moval  from  office,              587  nies,                                     84 

18,  §§  25-81.    County  board—  60,  g  8.  Liquors  — license— re- 
powers— Jail,                       91  monstrance,                888, 610^ 

18,  g  68.  County  supervisors—  72,  gg  1,  2.  Railroads— fencing 

quorum,                              591  —injury  to  stock,               9dt^ 

18,  gg  77  or-d.  Register  of  77,  g  181.  Erroneoos  tax  sale- 
deeds,                                  77  purchaser,                          78T 

28,  g  20.    Dower  in  non-resi-  78,  gg  84.  85,  87,  88.  Countiea— 

dent,                                  724  bridges  —  advertisement 

28,  §  75.  Decedents— executor's,  —bids.                                868< 

etc.,  bond,                           87  88,  art.  7.  Board  of  public  lands 

25,  §  28.  Divorce— dower,           570  and    building   appoint- 

82,  g  17.   Agreements   to  de-  ment,                                 844 
fraud,                                 725 

WzsooRBor. 

XOIM. 

1862,  (P.  A  L.,)  ch.  811.  Clerk  of  cir-  1874,  eh.  184,  subchs.  7,  8,  g  18.  14. 
cuit  court  —  Milwaukee  Municipal  corporation-^ 

county— fees,  906  certificates  of  special  tax 

1871,  (P.  &  L.,)  cJi.  461.  Clerk  of  cir-  —sale— interest.  41^ 

cuit   court  —  Milwaukee  1874,  ch.  184,  subch.  18,  §  80.  Mu- 
county— fees,                     806  nicipal  corporation— cer- 

1874,  ch.  184,  subch.  5,  g  81.  Munic-  tificates  of  special  tax— 

ipal  corporations  —  pub-  sale— purchase  by  citf,       45 

lie  improvements  —  cer-  1876,  ch.  818,  tit.  8,  g  5.  Racine.  84 

tificates  of  special  tax,        45 
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W18OON8IW — Continued. 
Xat0«— Continued. 


1879,  ch.  256,  81.  Municipal  court 

of  Milwaukee  county,  86 

1882,  ch.  113.  Clerk  and  board  of 
audit  — filine  claim  for 
damages  with,  565 

1888,  ch.  24.  Justice  of  peace— re- 
versal of  judgment  — 
amending  Rev.  St.  1878, 
§  8726.  440 


1888,   ch.  814.    Change  of  venue, 

(statute  never  enacted,)     412 

1888,  ch.  842.  Vagrants,  7 

1888,  ch.  849,  ^  1.  Assignment  for 
benefit  of  creditors-^pre- 
ferring  laborers,  etc.,        650 

1886,  ch.  48.  g  2.  Assignment  for 
benefit  of  creditors — pre- 
ferring laborers,  etc.,        661 


Bemsed  Statutes  1878. 


2050. 
2279. 

2806. 


821.  Duty  of  town  board — claim 

for  damages,  556 

910,  1889.  Bridges— village— lia- 
bility of  village— repairs,  656 
1275.  Highways— laying  out,  564 

1543.  Vagrants,  7 

1620.  Vicious  animals — action 

against  owner — acienter, 
1647.  Mining  claim— license, 
1694.  Assignment  for  benefit  of 
creditors— when  void. 
Future  estates, 
Wills— estate  acquired  after 

making  will. 
Fraudulent   conveyance 

chattel  mort^aj^e. 
Alimony  —  revising    judg- 
ment, 
2499,  2500,  2511.  Municipal  court 

of  Milwaukee  county, 
2624.  Change  of  venue  after  ap 

peal, 
2627.  Change  of  venue — fees— 

court  clerk. 
2689-2641.  Service  by  publica- 
tion, 2 
2688.  Pleadings— amending  com- 
plaint,                                666 
2781,  2745.  Attachment— affidavit,    28 
2789.  Offer  of  judgment,                 661 
Bill  of  exceptions— exten- 
sion of  time  of  filing,          11 


219 


414 
714 

669 
21 

216 

542 


86 
216 
206 


i  2870,  2875,  8070.  Exceptions, 
2874.  Bill  of  exceptions — amend- 
ing— time  for, 
8167,  8158.  Mortgage  foreclosure 
— failure  to  pay  interest, 
8186.  Quieting  title, 
8298.  Heirs — action  against, 
8859.  Forcible  entry  and  deten- 
tion, 
8619,  8620.  Justice  of  the  peace- 
proceedings  when  title  to 
land  comes  in  question — 
bond, 
8766,  8766.  Appeal  from  Justice- 
failure  to  bring  to  trial, 

421,422 
8772.  Judgment— reversal— rest! 

tution, 
8844.  Decedents'     estates  —  pre 
sentmentof  claim — bar, 
8858.  Decedents*  estates — contin- 
gent claims, 
4186.  Evidence,    documentary  — 

printed  statutes, 
4266.  Action  for  negligence  caus- 
ing death — survival, 
4269.  Conversion  of  timber, 
4789,  4769.  Justice  of  the  peace, 
4796,  4806,  4810,  4811,  4818,  4816. 
Bail  and  recognizance, 


18 

647 
563 


89 


40 


207 

209 

210 

414 

544 

668 

8 

87 


STREETS.    See  MuinciPAL  Corforatiohs;  RAn^BOAD  Cohpandu,  10, 11;  Wats. 

SUNDAY. 

Stectal  BAiii— Expiration  of  Time  on  Sunday— Mat  File  on  Mondat.— 
When  the  20  days  allowed  for  putting  in  special  bail  falls  on  Sundav.  the 

fiartiea  may  file  same  on  Monday.— (/tfnA  v.  Muskegon  OirevU  Judge,  (Mich.) 
75. 

SUPERVISORS.    See  Health,  4;  Injttnction,  4. 
SURVEYOR.    See  Logs  and  Loooing,  7. 


TAXES. 

Property  Taxable. 

Lands  Granted  to  Railroad— When  Taxable.— The  doctrine  of  the  supreme 
court  of  Iowa  is  that  lands  held  under  congressional  and  state  grants  are  tax- 
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able  when  earned  under  the  conditions  of  the  grant,  of  which  patents  issued 
bv  the  governor  of  the  state  are  evidence.  McGtegar  db  M.  R.  B.  Go.  v.  Brown, 
39  Iowa,  655,  explained.  Goodnow  v.  Wells,  (Iowa,)  864;  Ooodnoto  v.  Plumb, 
(Iowa,)  864. 
2.  Railroad  Grant  —  Convey ancb  to  Stockholdbbs— Exemption.— If  the  in- 
tention of  an  a^eement  between  a  railroad  company  and  its  stockholders  was 
to  afford  security  for  an  indebtedness  of  the  corporation  to  its  stockholders 
in  the  manner  specified  in  the  agreement, — the  transaction  would  not  consti- 
tute a  contract  for  the  sale  of  the  land,  or  a  conveyance  of  the  same,  so  as  to 
remove  the  exemption  from  taxation  which  attached  to  the  land  while  it  re- 
mained the  property  of  the  corporation.  But  an  act  of  the  corporation  con- 
ferring upon  its  stockholders  the  entire  beneficial  interest  in  the  land,  even 
though  the  bare  legal  title  is  retained  by  the  corporation,  would  remove  the 
exemption  and  subject  the  property  to  taxation.  So,  if  the  transaction  was 
intended  by  the  parties  to  effectually  confer  upon  the  stockholders  such  in- 
terest in  the  property,  but  a  form  of  ownership,  or  a  declared  equity  of  re- 
demption, was  reserved  for  the  purpose  of  preserving  the  exemption  from 
taxation,  the  purpose  being  fraudulent  as  to  the  state,  the  reservation  would 
be  ineffectual,  and  the  land  would  become  taxable.  8t.  Paul  db  8.  G,  By,  Go. 
V.  McDonald,  (Minn.)  67. 

8.  Swamp  Lands  Granted  to  St.  Paul  &  Chicago  Railway  Company— Con- 
tract to  Sell  or  Lease.— By  chapter  9,  Sp.  Laws  1865,  the  swamp  lands 
granted  by  the  state  to  the  St.  Paul  &  Chicago  Railway  Company,  to  aid  in 
the  construction  of  its  road,  are  subject  to  taxation  whenevf r  contracted  to 
be  sold,  conveyed,  or  leased  by  the  company.  8t.  Paul  db  G.  By,  Go,  v.  JTc- 
DowaW,  (Minn.)  463. 

4.  Form  of  Contract. — In  determining  whether  a  transaction  constitutes  a  con- 
veyance of  these  lands,  equity  will  not  permit  its  external  form  to  control,  but 
will  look  beyond  the  mere  form  or  words  of  the  contract  on  its  face,  and  in- 
quire into  its  real  character.    Id. 

6.  Railways— Assessed  as  Personal  Property. — The  legislature  may  declare 
railways  to  be  personal  property,  and  provide  that  they  be  assessed  each  year. 
Gmtral  Iowa  By.  Go.  v.  Board  of  Sup'rs,  (Iowa,)  128. 

6.  Telephone  Companies— Miller's  Code  Iowa,  865.— Telephone  lines  and 

property  are  to  be  assessed  in  the  mode  provided  for  assessing  telegraph  lines 
and  property.  Iowa  Union  Telephone  Go,  v.  Board  of  EqualmSion  ojUhe  GUy  of 
Oekaloosa,  (Iowa,)  165. 

7.  Property  in  Hands  of  Agent— Obligation  to  Pay  Money. — ^Where  an  obli- 

gation for  the  payment  of  money  given  by  an  agent  is  founded  on  an  actual 
consideration,  and  evidences  an  actual  indebtedness,  he  is  entitled  to  have 
the  amount  of  such  indebtedness  deducted  from  his  taxable  property,  regard- 
less of  the  motive  which  may  have  influenc  ed  him  to  incur  the  obligation. 
Hutchinson  v.  Board  of  EquaUaaMon  of  the  Gity  of  Oskaloosa,  (Iowa,)  121. 

Assessment. 

8.  Assessment  Necessary  to  Validity  of  Tax.— The  assessment  or  recorded 

valuation  of  property  by  the  officer  is  an  indispensable  step  in  the  exercise 
of  the  taxing  power,  and  constitutes  the  basis  of  the  levy,  and  without  it 
there  cannot  properly  be  a  levy.     Worthington  v.  Whitman,  (Iowa,)  124. 

GoUecUon — Foreclosure — Sale. 

9.  Foreclosure— Defenses  Available. — In  the  action  in  the  nature  of  equity, 

brought  to  foreclose  a  tax  lien,  the  court  will  look  to  the  statute,  and  not  to 
the  assessment,  as  the  foundation  of  such  lien,  and  will  regard  no  defense  or 
objection  which  goes  only  to  the  manner  of  assessing  or  levying  such  taxes, 
of  advertising  or  conducting  the  sale,  or  the  qualification  of  any  officer  or 
person  performing  any  act  or  duty  in  respect  to  such  assessing,  levying,  or 
sale.     Otoe  Go.  v.  MatJims,  (Neb.)  618. 

10.  Purchase  by  the  County.  —  County  commissioners  are  authorized  to  pur- 
chase at  tax  sale,  for  the  use  of  their  respective  counties,  any  real  estate  of- 
fered for  sale,  when  the  same  remains  unsold  for  the  want  of  bidders.  Otoe 
Co.  V.  Brown,  16  Neb.  394;  S.  C.  20N.  W.  Rep.  274.  Otoe  Go,  v.  Mathews,  (Neb.) 
618. 
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11.  CERTTPiCATEg  Made  ArTBRWARDS.— Where  such  sale  was  made,  at  the  time 
required  by  law.  but  the  tax  certificate  was  not  made  until  three  months  aft- 
erwards, the  sale  was  helQ  to  be  valid.    Id;  Id. 

12.  FoRECLOStJRE  BY  CouNTY.— After  the  time  for  redemption  has  expired,  a  county, 
having  given  the  notice  to  the  land-owner  or  occupant  required  by  law,  may 
bring  an  action  to  foreclose  the  tax  lien,  and  may  include  all  delinquent  taxes, 
whether  accruing  before  or  after  the  sale.    Id;  Id, 

18.  Jurisdiction  op  Court— Sale— Previous  Payment— Laws  Minn.  1881,  Ch. 
10,  g  19. — In  proceedings  to  enforce  payment  of  taxes  against  real  estate,  the 
jurisdiction  of  the  court  as  to  a  particular  tract  is  not  affected  by  the  fact  that 
the  taxes  upon  such  tract  have  been  previously  paid;  following  Gounty  of 
OkUago  V.  8i.  Paul  d  D.  R,  Co.,  27  Minn.  109;  8.  C.  6  N.  W.  Rep.  454.  The 
rule  is  not  changed  by  section  19,  c,  10,  Laws  1881.  Berry,  J.,  dissents.  Chaun- 
cey  V.  Wass,  (Minn.)  457. 

14.  Sale  after  Payment— Notice. — The  fact  that  a  tax  upon  real  estate  has 
been  paid  will  not  invalidate  a  subsequent  judgment  and  sale  therefor  as  de- 
linquent, although  the  owner  may  have  had  no  actual  notice  of  the  return  of 
such  paid  tax  as  delinquent,  or  the  subsequent  proceedings  thereon,  construct- 
ive notice  having  been  given  by  publication  in  newspapers,  pursuant  to  Gen. 
St.  Minn.  1878,  §70,  c.  11.     Berry,  J.,  dissenting.    Id. 

16.  Cloud  on  Title— Purchase  of  Certificate. — A  tax  deed  that,  on  its  face, 
purports  to  convey  the  title,  although  it  is  invalid,  will  create  a  cloud  on  the 
title  of  the  owner  of  the  land,  and  the  sale  and  assi^ment  of  the  tax  certifi- 
cate to  such  owner,  to  prevent  such  a  cloud  on  his  title,  will  support  a  prom- 
ise by  him  to  pay  therefor.     Stoddard  v.  Prescott,  (Mich.)  508. 

16.  Land — Erroneous  Sale  for  Taxes- Recovery  of  Price  from  County. — 
Where  the  treasurer  of  a  county  sells  lands  for  taxes  which  were  not  liable 
to  taxation,  and  upon  which  no  taxes  were  due,  the  tax  purchaser  may  recover 
from  the  county  the  amount  paid  by  him,  with  interest  thereon.  Boberis  v. 
Adams  Co.,  (Neb.)  726. 

17.  Tax  Lien— Limitation  of  Action. — ^The  statute  of  limitations  does  not  be- 
^in  to  run  against  a  tax  lien  until  the  title  acquired  by  the  tax  deed  has  failed. 
Otoe  Co.  V.  Matheios,  (Neb.)  618. 

18.  Junior  Assessments. — A  later  or  junior  assessment  of  taxes,  and  the  tax  sale 
had  upon  it,  are  paramount  to  and  take  precedence  of  a  senior  assessment 
and  the  sale  had  upon  it.     Wass  v.  8mit?i,  (Minn.)  605. 

19.  Former  Sale.— Under  this  rule  a  sale  in  1880,  for  the  delinquent  taxes  of 
1879,  is  held  in  this  case  to  take  precedence  of  a  sale  in  1881  (under  chapter 
135,  Laws  1881)  for  delinquent  taxes  prior  to  that  of  1879,  though  the  right  or 
title  acquired  by  the  state  at  the  former  sale  continued  to  ba  held  by  it  at  the 
time  of  the  latter  sale,  and  though  the  amount  of  the  tax  for  1879  was  in- 
cluded (but  without  authority  of  law)  in  the  amount  for  which  such  latter 
sale  was  made.    Id. 

Redemption, 

20.  Who  may  Rbdbbm.— Any  one  having  an  interest  in  land  may  redeem  from  a 
tax  sale  thereof.     White  v.  Srrdlh,  (Iowa,)  115. 

21.  Tender  of  Taxes,  when  Made  in  Time. — Where  plaintiff,  in  an  action  to 
quiet  title,  has  no  knowledge  that  defendant  claims  under  a  tax  deed  until 
the  tax  title  is  set  up  as  a  defense  in  the  answer,  an  offer  in  the  replication  to 
pay  the  taxes  is  made  in  time.    Long  v.  Smith,  24  N.  W.  Rep.  574,  followed. 

22.  Notice  of  Expiration  of  Redemption  Period.— A  separate  notice  of  the 
expiration  of  the  redemption  period,  describing  only  the  land  therein  referred 
to,  must  be  given  to  the  person  in  possession  of  or  to  whom  each  tract  of 
laud  sold  for  taxes  was  taxed.     Id. 

23.  Defective  Proof  of  Publication  of  Notice  of  Expiration  of  Redemp- 
tion— Code,  §  902. — When  there  has  been  a  notice  of  the  expiration  of  the 
redemption  published,  but  the  proof  of  such  publication  does  not  conform  to 
the  re'iuirements  of  the  statute,  the  holder  of  the  tax  deed  may  invoke  the 
limitation  prescribed  by  Code.  $5  902,  in  an  action  to  recover  the  land.  Reed 
and  Adams,  JJ.,  dissenting.     Trulock  v.  Bentley,  (Iowa,)  824. 

24.  Service  of  Notice  op  Expir.<^tion  op  Redemption  Period— Proof  of  Ser- 
vice—Code, §g  894,  895,  2603.— After  the  expiration  of  two  years  and  nine 
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months  from  the  date  of  a  tax  sale  the  purchaser  caused  the  notice  prescribed 
by  Code  Iowa,  §  894,  to  be  served  on  the  owner  by  the  sheriff  of  the  county, 
who  indorsed  a  return  thereon,  showing  the  date' of  service,  and  that  it  was 
served  by  reading  the  notice  to  the  owner  and  delivering  a  copy  thereof  to 
him.  The  notice  and  return  were  then  filed  in  the  county  treasurer's  office, 
and  After  the  expiration  of  90  days  from  the  date  of  sucn  filing  a  tax  deed 
was  executed,  the  sheriff's  return  being  the  only  evidence  on  file  at  that  time 
that  the  notice  had  been  served.  Seld,  that  the  treasurer,  on  this  state  of  the 
record,  had  no  authority  to  execute  the  deed.  ElUworih  v.  Van  Ort,  (Iowa,) 
142. 

Remedies  Against  lUegai  Taxes— Recovery, 

25.  MiTNiciPAL  Corporations— Illegal  Contract. — Tax-payers  may  apply  to  & 
court  of  equity  for  an  injunction  to  restrain  a  municipal  corporation  from 
carrying  out  an  illegal  contract  that  would  impose  additional  taxation  upon 
them.    Putnam  v.  cSi^  of  Grand  Rapids,  (Mich.)  330. 

26.  Taxes  Paid  in  Good  Faith— Rboovert— Interest.— Where  the  title  to  lands 
was  in  dispute,  and  the  taxes  thereon  were  paid  by  one  of  the  parties  claiming^ 
title,  and  the  claims  of  the  other  party  to  the  title  were  ultimately  established, 
such  party  will  be  required  to  refund  the  money  so  paid  as  taxes  on  said  lands, 
together  with  6  per  cent,  interest  from  date  of  payment.  Qoodnow  v.  Litch- 
field, (Iowa,)  882;  Goodnoto  v.  Oakl^,  (Iowa,)  912. 

27.  Recovery  op  Taxes  Paid  under  Mistake  as  to  Titlh— Suit  against  Ad- 
ministrator.— Where  a  party,  who,  if  alive,  would  have  been  liable  in  a  suit 
in  chancery  to  a  plaintiff  on  account  of  taxes  paid  by  him  on  lands  which  he 
supposed  he  had  a  title  to,  has  died,  such  suit  may  be  prosecuted  in  equity 
against  his  administrator.  Qoodnow  v.  Wells,  (Iowa,)  864;*  Ooodnow  v.  PlumS, 
(Iowa,)  870. 

28.  Recovery  of  Taxes  Paid  by  Purchaser  at  Void  Judicial  Sale.— A  party 
claiming  title  under  a  judicial  sale,  which  is  afterwards  held  void,  may  recover 
of  the  owner  of  the  land  sums  paid  by  him  while  claiming  title.  Goodnoto  v. 
Stryker,  62  Iowa,  221,  S.  C.  14  N.  W.  Rep.  345,  and  17  S".  W.  Rep.  506,  and 
Goodnoto  V.  MoutUm,  51  Iowa,  555,  S.  C.  2  K.  W,  Rep.  895,  followed;  and  Gar- 
rigan  v.  Knight,  47  Iowa,  525,  distinguished.    Brad^  v.  GoU,  (Iowa,)  849.* 

29.  Statut>k  of  Limitations.  —  Action  heild  not  barred;  following  Goodnow  ▼. 
Stryker,  62  Iowa.  221;  S.  C.  14  N.  W.  Rep,  845,  and  17  N.  W.  Rep.  506.    Id, 

80.  Right  to  Recover  from  Purchaser  of  Land— Personal  Judgment  — 
Lien.— A  grantee  of  the  owner  of  the  lands  at  the  time  the  taxes  were  paid, 
who  had  notice  of  the  equities  of  the  party  making  the  payments,  takes  the 
land  subject  to  his  claim  and  lien  for  tne  taxes  so  paid,  but  he  is  not  liable  to 
a  personal  judgment  therefor.    Id, 

81.  Injunction— Tax  Sale— Michigan  Actp  of  1885.— The  provision  in  the  tax 
law  of  1885,  forbidding  the  issuing  of  an  injunction  by  a  circuit  court,  does 
not  apply  to  the  sale  of  lands  for  taxes  assessed  and  levied  before  the  enact- 
ment of  the  statute.    Auditor  General  v.  Iosco  GtrouU  Judge,  (Mich.)  810. 

See  Counties,  16;  Municipal  Corporations;  Poor  and  Poor  Laws,  2;  Vendor 

AND  Purchaser,  5. 

TELEGRAPH  AND  TELEPHONE  COMPANIEa 

1.  Condition  on  Blank— Negligent  Transmission  or  Deliybry  of  Messaob 

— Damages. — Where  an  unrepeated  telegram,  sent  on  a  printed  blank  that  pro- 
vides that  "*  ♦  *  it  is  agreed  between  tiie  sender  and  the  company^  that 
said  company  shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  "for  non-delivery,  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants  or  otherwise,  beyond  the  amount  received  for 
sending  the  same,"  is  delayed,  and  by  reason  of  such  delay  the  sender  loses 
the  sale  of  a  horse,  he  may  recover  the  amount  of  loss  actually  sustained  by 
him.     Tfu)inp8on  v.  Weatern  Union  Tel.  Co.,  (Wis.)  789.* 

2.  Taxation— Telephone  Companies — Miller's  Code  Iowa,  365. — ^Telephone 

lines  and  property  are  to  be  assessed  in  the  mode  provided  for  assessing  tele- 
graph lines  and  propertv.  loicn  Union  Telephone  Co,  v.  Board  of  EguaUzation 
ofi/te  City  of  Oskaloom,  (Iowa,)  155. 
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TENDER. 

1.  Estoppel  —  Refusal  to  Accept.  —  Where  plaintiff  has  refused  to  accept  a 
tender  of  Judgment  made  by  defendant  in  nls  answer,  he  cannot  afterwards 
invoke  such  tender  and  offer  of  judgment  as  an  estoppel  on  defendant.  Auley 
V.  08termann,(Wi8.)657* 

a.  Eviction  —  Tendek  in  Part  op  Mobtoaob  Notes  Given  poe  Dbfebred 
Payment.  —  Where  there  has  been  a  failure  of  title,  and  an  eviction  of  the 
grantee,  a  tender  of  the  money  paid  by  him  and  of  the  unpaid  mortgage  notes 
given  for  the  deferred  payments  is  a  good  tender.  0(mrctd  t.  Trustees  of  the 
Grand  Qrote,  U.  A.  0.  J),,  (Wis.)  24. 

See  Taxes,  20. 

THEATRES. 

•Civil  Riohts— Place  of  Public  Amusement— Refusal  to  Admit  Ck)L0BBD 
Pbbsonb  to  Skating  Rink.  —A  skating  rink  carried  on  by  the  owner  of  the 
building  without  any  license  from  the  municipal  or  state  authorities  is  not  a 
place  of  public  amusement,  nor  is  the  business  carried  on  therein  of  such  a 
public  character  that  a  refusal  to  admit  a  particular  person  thereto  would  be 
a  denial  of  a  legal  right  for  which  he  could  recover  damages  from  the  owner. 
BowUn  T.  Lyon,  (Iowa,)  706. 

THREATS.    See  Assault  and  Battbrt. 

TRESPASS.    See  Andcaui,  8;  Attachment,  4;  Contbaot,  6, 7. 

TRIAL. 

BsguMhn  of—Order^Argumefnis, 

1.  Opening  Testimony.— That  party  against  whom  judgment  would  be  rendered 

in  case  no  evidence  was  given  by  either  side  has  the  right,  and  it  is  his  duty, 
to  open  the  testimony,  and  also  the  right  to  open  and  close  the  argument. 
Oshome  V.  KHns,  (Neb.)  800. 

2.  Rulings  on  Fobmer  Trial— Statement  of,  bt  Ck>UNBEL— Ebbob.— It  is  error 

to  permit  counsel  to  state,  in  the  hearing  of  the  Jury,  what  were  the  rulings 
OA  a  particular  point  on  a  former  trial  of  the  cause.   SuUen  ▼.  Granger,  (Mich.) 

JBfXaminaiion  of  Witnesses. 

^.  Question  Fully  Answebed  Excluded. —Where  a  question  upon  cross-ex- 
amination is  the  same  as  one  that  has  already  been  fully  answered,  only  put  in 
a  new  form  of  words,  it  is  not  error  to  exclude  such  question.  Simony.  Home 
Ins.  Oo.  of  New  Fork,  (Mich.)  190. 

4.  Witness — Cboss-Examtnation.  —Where  a  witness  is  called  and  testifies  to  the 

execution  of  the  instrument  sued  on,  the  defendants  should  be  permitted  to 
cross-examine  fully,  even  before  such  instrument  is  admitted  in  evidence,  and 
without  being  required  to  make  such  person  defendant's  own  witness  for  that 
purpose.    Bulen  v.  Granger,  (Mich.)  tSd, 

Demurrer  Ore  Tenus. 

5.  Failube  of  Complaint  to  State  a  Cause  of  Action.— An  objection  at  the 

trial  to  the  reception  of  any  evidence  on  the  ground  that  the  complaint  fails 
to  state  a  cause  of  action  is  in  the  nature  of  a  demurrer  ore  tmus,  and  the  court 
must  determine  from  the  facts  stated  whether  the  complaint  is  sufficient  in 
law,  and  the  omission  of  material  allegations  cannot  be  aided  by  or  helped 
out  by  matters  stated  in  the  answer.  Dovd  v.  Wisconsin,  P.  dt  8.  By.  Co.,  (Wis.) 
583. 

Submission  to  Jury. 

•6.  Taking  Case  from  Jury— Directing  Verdict. — A  court  is  justified  in  tak- 
ing a  case  away  from  the  jury  only  where  there  is  an  entire  absence  of  evi- 
dence tending  to  establish  the  cause  of  action  or  defense  which  is  alleged  in 
the  pleadings.     Citizens*  Bank  v.  Bhutasel,  (Iowa.)  261. 
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•  

7.  Failubb  of  Evidence  to  Establish  Defense.— Where  the  plaintiflfs  canse^ 

of  action  is  admitted  by  the  defendant  in  his  answer,  and  the  defense  of  pay- 
ment is  made  thereto,  but  there '  is  no  evidence  on  the  trial  tending  to  estab- 
lish such  defense,  the  court  should  direct  the  jury  to  bring  in  a  verdict  in. 
favor  of  the  plaintiff.     Osborne  v.  KHtu,  (Nel?.)  360. 

8.  View  by  Jury  —  Discbetioh  of  Court.  —  It  is  discretionary  with  the  trial 

court  whether  or  not  it  will  allow  the  jury  to  view  premises  and  inspect  the- 
work  to  recover  for  which  suit  is  brought.   Richmond  v.  Atkinson,  (Mich.)  3^- 

9.  Jury— Allowing  Short-Hand  Reporter  to  Read  Notes  in  Juby-Room. — 

It  is  error  to  allow  the  short -hand  rei)orter,  at  the  rec^uest  of  the  jury,  to  en- 
ter the  jury-room  and  read  such  portions  of  the  testimony  taken  at  the  trial 
to  them  as  they  may  desire.    Fleming  v.  Town  of  Shenandoah,  (Iowa,)  752. 

Charge  of  Court — Instructions. 

10.  Circumstantial  Evidence. — ^Where  a  case  depends  upon  circumstantial  evi- 
dence, it  is  obviously  misleading  to  separate  each  collateral  fact  going  to 
make  up  the  chain  of  circumstances,  which  would  together  force  conviction 
of  the  principal  fact  in  controversy,  and  then,  with  qualification,  instruct  the 
jury  that  such  isolated  collateral  fact  was  not  sufficient  of  itself  to  establish 
sucn  principal  fact.     United  States  Exp.  Co.  v.  Jenkins,  (Wis.)  549. 

11.  Partial  Instruction. —  Instructions  to  the  jury  should  cover  the  whole  case 
and  take  in  all  the  testimony.    Id. 

12.  Not  Justified  by  Evidence. —  It  is  not  error  to  refuse  an  instruction  not 
justified  by  the  evidence.    Meracle  v.  Down,  (Wis.)  412. 

13.  EvTDEfNCE  Bearing  on  Issue  not  Submitted  to  Jury.  —  Where  the  court 
declines  to  submit  any  single  issue  to  the  jury,  the  evidence  bearing  on  such 
issue  should  be  taken  from  them,  and  it  is  error  to  instruct  them  to  consider 
such  evidence.    Hammer,  Adm'r,  v.  Chicago,  J2.  /.  <fe  P.  By.  Co.,  (Iowa,)  246. 

Verdict, 

14.  Special  Verdict— Essential  Facts. — If  the  jury  fail  in  a  special  verdict  to- 
find  a  fact  essential  to  uphold  the  judgment  recovered,  if  the  undisputed  evi- 
dence proves  such  fact,  the  judgment  will  not  be  disturbed  because  of  such 
omission.     Munkwitz  v.  Uhhg,  (Wis.)  424. 

See  Action  or  Suit,  4;  Burglary,  2;  CJonstitutional  Law,  15;  CJontinuanck 
AND  Adjournment;  Criminal  Law;  District  and  Prosecutino  Attor- 
ney; Equity,  8;  Evidence,  17;  Jury;  Larceny;  New  Trial;  Witness,  8-«. 

TROVER  AND  COlTVrERSION. 

1.  Conversion  op  Timber  —  Joint  Action  Aoainst  TrbsfasS&r  and  Pur- 

chaser.— An  action  may  be  maintained  jointly  against  a  party  who  wrong- 
fully cuts  timber  on  the  land  of  another,  and  a  party  who  purchases  such  tim- 
ber knowing  that  it  has  been  wrongfully  cut.     Smith  v.  Briggs,  (Wis.)  558. 

2.  Notes— CoiiL.^TERAL  Security — Evidence. — On  the  evidence  in  this  case  the 

jury  were  justified  in  finding  that  the  notes  claimed  to  have  been  converted 
to  his  own  use  by  defendant  were  deposited  by  plaintiff  as  collateral  security 
for  the  payment  of  his  own  notes,  and  the  judgment  in  defendant's  favor 
should  be  affirmed.  '  Cribb  v.  Houghton,  (Wis.)  223. 

See  Logs  and  Logging,  1,  4,  6. 

TRUSTS. 

1.  Separate  Estate  of  Wife.— Where  land  was  conveyed  by  husband  and  wife 

by  warranty  deed  to  trustees  appointed  by  the  will  of  her  father,  for  the 
"sole  and  separate  use  and  benefit"  of  the  wife,  etc.,  the  consideration  beint 
derived  from  the  father's  estate,  a  provision  in  the  deed  that  the  husband 
"shall  have  the  right  to  occupy,  farm,  and  control  said  land  for  her,  (the 
wife,)"  does  not  create  an}'  estate  in  him,  where  there  is  no  fraud.  Pember- 
ton  V.  Pollard,  (Neb.)  5S3. 

2.  Statute  of  Frauds— Breach  of  Verbal  Agreement. — The  mere  refusal  to 

perform  a  verbal  agreement,  void  under  the  statute,  because  not  in  writing. 
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is  not  fraud  for  which  a  court  will  declare  and  enforce  a  constructiye  troat. 
Tatge  v.  Taige,  (Minn.)  5W.* 

8.  Dbclabation— What  Sufpicient.—To  constitute  a  sufficient  declaration  of  a 
trust  in  real  estate  the  deed  or  instrument  must  disclose  facts  creating  a  fidu- 
ciary relation  between  the  parties,  and  the  terms  of  the  trust.    Id, 

4.  Husband  must  Join  Wife  in  Declaration. — The  creation  or  declaration  of 
a  trust  in  lands  is  a  conveyance  of  an  interest  in  them.  Hence,  under  Oen. 
St.  c.  69.  §  2,  a  married  woman  cannot  create  or  declare  such  a  trust  unless 
her  husband  join  in  the  deed.    Id. 

6.  Accumulations  beyond  Minority  op  Persons  in  Being—Right  to  Residue. 
— Testator  eave  to  his  wife  and  complainant,  as  trustees  in  trust  for  the  pur- 

goses  named,  all  his  realty  and  personalty.  By  the  third,  clause  of  the  will 
6  gave  annuities  for  support,  clothing,  and  schooling  of  his  three  children, 
of  $600  each  while  under  14,  and  $1,000  beyond  that  age,  payable  quarterly 
for  them  until  of  a^e,  and  to  tnom  personally  thereafter,  and  lor  the  purpose 
of  aiding  in  carrying  out  this  part  of  the  trust,  certain  lands,  properly  de- 
scribed, were  to  be  held  as  part  of  his  estate.  The  fifth  clause  gave  the  resi- 
due to  his  children's  children  after  the  death  of  all  his  children  and  on  the 
majority  of  his  youngest  grandchildren,  continuing  the  annuity  of  any  de- 
ceased child  to  the  children  of  such  child  until  the  division.  Held,  that  as 
the  provision  for  the  grandchildren,  so  far  as  the  real  estate  was  concerned, 
was  illegal,  the  lands  mentioned  in  the  third  clause  of  the  will  must  be  re- 
garded as  going  to  the  heirs  by  intestacy,  subject  only  to  the  accumulations 
provided  for  so  far  as  they  became  necessary  to  pay  the  children's  annuities, 
and  that  any  balance  not  so  needed  also  went  to  the  heirs,  and  not  to  the 
grandchildren.     Wils<m  v.  OdeU,  (Mich.)  606. 

6.  Insolvent  Devisee  Holding  Property  in  Trust  in  Part  for  Himself—- 

Liability  to  Execution.— Property  devised  to  a  party  who  is  insolvent,  as 
executor,  in  trust,  (1)  to  pay  the  annuities  created  by  the  will  out  of  the  rents 
and  profits;  (3)  to  pay  himself  the  remainder  of  the  rents  and  profits,  which 
are  barely  sufficient  for  his  support;  and  (8)  to  preserve  the  principal  for  those 
entitled  to  the  remainder  estate  at  his  death, — cannot  be  reachea  by  a  bill  in 
equity  filed  by  a  judgment  creditor.  How.  St.  6614.  Cfumminga  v.  Corey, 
(Mich.)  481. 

7.  Sale  in  Violation— Accounting  for  Proceeds  in  Equity.— Where  a  hus- 

band in  advanced  years  conveys  property  to  his  wife  for  the  purpose  of  hav- 
ing it  held  in  trust  for  him,  and  the  wife,  contrary  to  the  intention  of  the  hus- 
band, and  in  violation  of  the  trust,  conveys  it  to  third  parties,  and  with  the 
proceeds  thereof,  or  with  the  money  or  property  of  the  husband,  purchases 
other  property,  and  receives  the  title  in  her  own  name,  upon  their  separation 
equity  may  require  an  accounting,  and  make  such  decree  as  to  the  property 
owned  at  the  time  of  the  decree  as  will  protect  the  interests  of  both  the  hus* 
band  and  wife.    AuiUn  v.  Avstm,  (Neb.)  d86. 

See  Frauds,  Statute  of,  2. 

TURNPIKE  COMPANIES. 

Ghartbr— XJhaltbrablb  — PoLioB  Power.  — Where  the  charter  granted  to  a 
plank-road  corporation  is  to  be  unidterable  for  a  term  of  years,  it  is  yet  sub- 
ject to  such  police  regulations  as  may  be  necessary  to  protect  travelers  upon 
Its  road.    Oa/rter  ▼.  Setnnt  4b  B.  PUmk^oad  Co,,  (Mich.)  188. 


UNTTBD  STATES  COURTS— JURISDICTION.    See  Courts,  1. 


VAGRANTS. 

"Vagrants"  and  "Tramps"— Statutory  Construction.— To  be  a  "tramp"  is 
a  felony;  to  be  a  "vagrant, "  a  misdemeanor;  yet  all  tramps  are  also  vagrants. 
Johnson  v.  County  oflVaukeslia,  (Wis.)  7. 

Justice  op  Peace— Jurisdiction.— A  justice  of  the  peace  has  jurisdiction  to 
try  and  punish  vagrants,  and  when  a  vagrant  who  is  also  a  tramp  is  brought 
v.2r)N.w. — 66 
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before  him  for  trial,  BUQh  Justice  has  it  in  his  discretion  to  bind  him  ot9t  to 
court  to  answer  to  the  higher  offense,  or  he  may  proceed  with  tJle  trial  and 
punish  him  for  the  lower  offense  of  vagrancy.    Id. 
8.  "Tramf''  Law— Cd^sTiTUTioNALiTr.— The  constitutionali^  ol  the  "tramp 
law"  discussed,  but  not  decided.    Id, 

'\FARIANCE.    See  Ejbctmsnt,  1;  RspLEmr,  ^ 

VENDOR  AND  PURCHASER 

■;"•*  i  ■  ■'  ThsO&niraet. 

i^i&KnntpNAL  AocsPTAKCB  OF  OFFICE — SpBGiFio  PERFORifANCE.— Where  the 

'  ,  pwner  of  a  J)i6ce  of  property  offers  to  sell  it  for  a  specified  amount  of  money, 
and  the  party  receiving  the  offer  telegraphs  in  reply,  "Accept  your  offer  for 
two  buildings  at  five  thousand  dollars.  Money  at  your  order  at  First  National 
Ba^k  here.  Telegraph  me  immediately  when  to  expect  deed." — this  is  not 
such  an  unqualified  acceptance  as  the  offer  contemplated,  and  can  create  no 
rights  to  a  claim  for  specific  performance  since  the  acceptance  was  coupled 
with  the  condition  that  the  purchase  n^oney  was  to  be  accepted  at  a  bank,  not 
at  the  owner's  place  of  resiaence.    Sawyer  v.  BroMart,  (Iowa,)  876. 

A.  Joorr  Ownebs— AaBBBicsirr  fob  Redemption  Ai<n>  Sale. — Complainant  and 
defendant  were  joint  owners  of  certain  property,  subject  to  a  mortga^. 
Upon  foreclosure,  defendant  agreed  to  bid  in  the  property  and  permit  com- 
plainant to  redeem  it,  and  also  to  sell  complainant  nis  nali  of  property.  The 
agreement  was  drawn  as  a  contract  of  purchase  and  sale,  whereby  defendant 
was  to  sell  "in  consideration  of  $1,000  over  and  above  all  expenses  and  inter- 
est," and  complainant  was  to  pay  *'the  $1,000,  and  all  expenses  and  interest, 
as  aforesaid,  within  six  months  from  date. "  Held,  ''expenses*'  and  "interest" 
was  to  include  only  such  moneys  and  expenses  as  defendant  should  there- 
after incur  in  clearing  the  title  of  the  mortgage,  with  interest.  Montgomery^, 
MotUgomery,  (Mich.)  890. 

8.  Bale  fob  Pubposes  of  Public  Pabx— Change  to  Depot  Qbounds.— Where 
land  has  been  sold  with  the  special  understanding  that  it  is  to  be  used  as  a 
public  park,  and  it  is  afterwards  converted  into  depot  grounds,  without  hav- 
ing been  dedicated  to  public  use,  and  the  party  holding  the  reversionary  in- 
terest makes  no  complaint,  a  partv  who  held  a  mortj^age  on  such  grounds, 
and  released  for  a  valuable  consideration  by  an  ordmary  form  or  release, 
without  reservations,  cannot  be  heard  to  complain  that  the  land  was  not  ap- 
propriated to  public  use,  and  seek  to  avoid  the  release.  Morgan  v.  Miehigan 
Oent.  B.  Oo„  (Mich.)  161.* 

BighU  of  Vendor-^PHoo—Lien. 

4.  Pabt  Patmbnt— Waiveb  of  Tdcb.— Where  there  are  conditions  in  a  contract 
for  the  sale  of  real  estate  making  time  the  essence  of  the  contract,  and  pro- 
viding for  a  forfeiture  in  case  of  default,  an  acceptance  of  part  payment  on 
the  contract  is  a  waiver  of  the  condition  as  to  all  defaults  then  existing. 
Panlman  v.  Cheney,  (Neb.)  406. 

6.  Tax  Title— Action  fob  Pubchasb  Monet.— A.  purchased  certain  lands  of  R, 
and  it  appeared  that  B.  had  only  a  tax  title  to  part  of  them,  whereupon  A.  re- 
fused to  accept  the  title,  and  B.  a^eed  that  he  would  **  clear  the  title  to  the 
premises. "  HeJd,  in  an  action  by  J3.  to  recover  the  balance  of  the  purchase 
money,  that  unless  A.  could  show  that  the  tax  title  was  imperfect,  B.  was  en- 
titled to  recover.    Kramer  v.  BickA,  (Iowa,)  278. 

6.  Bbeach  of  Covenant  of  Seizin— Action  on  Note  Given  fob  Defebbbd 

Payment. — In  an  actibn  on  a  note  defendant  set  up  as  a  counter-claim  that  the 
note  was  given  as  part  consideration  for  certain  lands  conveyed  to  defendant 
by  warranty  deed,  the  note  and  $100  in  cash  being  paid  therefor,  and  that  the 
vendor  had  no  title  to  the  lands,  and  asked  Judgment  for  $100.  Hdd,  that  in 
the  absence  of  proof  to  the  contrary,  it  woula  be  presumed  that  defendant 
went  into  and  remained  in  possession  under  the  deed,  so  that  the  whole  con- 
sideration had  not  failed,  and  that  he  had  received  no  damage  by  want  of 
title.     Bardeeny.  Markstrum,  (Wis.)  565. 

7.  Vendob'b  Lien. — On  examination  of  the  evidence  Jield  that  the  vendor  had  not 

accepted  the  mortgage  prepared  by  the  vendee  because  not  in  accordance  with 
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their  agreement,  and  that  a  yendor's  lien  should  be  enforced.  Hvffy,  Olsn^ 
itead,  (Iowa,)  784. 

Bightf  of  Vendse, 

8.  Failurb  in  Titlb — Rkoovbry  of  "Earnest"  Monet.— In  a  contract  for  pur- 

chase of  real  estate  it  was  provided  that,  within  80  days  after  payment  of 
"earnest"  money,  purchaser  was  to  pay  balance,  and  that  if  title  to  premises 
was  not  good,  contract  to  be  void,  and  "earnest"  money  returned.  Within 
that  time  It  was  for  purchaser,  and  not  seller,  to  determine  when  performance 
should  be  required;  his  right  to  call  for  a  conveyance  being  only  subject  to 
the  condition  that  he  pay  the  balance.  Seller  was  bound  to  l)e  prepared  at  all 
times  within  80  days  to  convey  a  good  title;  and  whenever  within  that  time 
purchaser  should  ascertain  that  seller  had  no  title,  and  that  seller  could  not 
make  a  conveyance,  purchaser  could  at  once  avoid  the  contract  without  going 
to  the  useless  trouble  of  tendering  payment  and  calling  on  him  to  convey. 
Purchaser  did  so,  however,  and  it  was  thereupon  seller  B  duty  to  repay  the 
"earnest"  money.     Ooeiit  y.  WaUers,  (Minn.)  40L 

Bona  Fide  Purchaser— Hfoiiee. 

9.  Jin>6HBNT— Grantbbs  OF  DEFENDANTS.— Where  the  grantors  of  a  conveyance 

of  property  were  made  defendants  to  an  action  involving  the  title  thereto, 
their  grantees  will  be  bound  by  the  adjudication.  Ouahing  v.  Edwards,  (Iowa,) 
040. 

10.  NoncB  OF  JiTDGMEKT— CoNSTBucnvB  KoTicoB  OF  Shebiff'b  Debd.— -A  party 
who  had  constructive  notice  of  a  sheriffs  deed  of  property,  which  was  after- 
wards conveyed  to  him,  cannot  defeat  the  title  of  the  puty  under  the  sher- 
iff's deed  on  the  n-ound  that  he  had  no  notice  of  the  judgment  on  which  the 
property  was  sold.    Id, 

11.  JuDOHENT  NOT  Properlt  INDEXED.— That  a  ludgmout  was  not  properly  in- 
dexed will  not  aid  a  party  who  had  actual  notice  of  such  judgment.    Id. 

See  Evidence,  22;  Frauds,  Statute  of,  2;  Judohbnt,  8;  Lis  Pendens,  1;  Mb- 
ohanio'b  Lien,  2;  Mills  and  Dams;  Salb;  Specific  Pbbfobmangb. 

YENUK    See  Action  ob  Bxtit;  Affbal,  2;  AttnconcBNT  fob  Benefit  of  Gbbd- 

IT0R8,  12;  COSTB,  8. 

VERDICT.    See  Action  ob  Smr,  8, 10;  TbiaXi. 
VIEW.    See  Bqurrr,  8. 
yiLLAGB.    See  BBmoBB;  Municipaii  Oobfobatiobb,  19;  ' 

VOTERS  AND  ELECTIONa 

1.  Quo  WabbAnto— Bubdbn  of  Proof.— Where  the  answer  to  an  information  in 
jfuo  warranto  sets  up  the  election  of  respondent,  the  prosecution  is  called 
upon  to  show  the  invalidity  of  such  election.  AUomey  General  v.  Mclvor, 
(Mich.)  409;  Schneider  v.  Mclvor,  (Mich.)  499. 

2L  Compellino  Dbltvebt  of  Books  to  Suoobbbob  nr  Office— Certiorari.— 
Proceedings  under  fiow.  St.  c,  296,  to  compel  the  delivery  of  books  and 
papers  appertaining  to  an  office  by  an  incumbent,  whose  term  of  office  has 
expired,  to  hiB  successor  in  office,  are  summary,  and  cannot  be  reviewed  by 
wnt  of  certiorari  unless  Ibe  iudge  or  commissioner  before  whom  they  are  had 
has  proceeded  without  jurisdiction,  or  has  acted  in  gross  violation  of  the 
statute,    C;<ttrran  y.  jybrm,  (Mich.)  600. 


WAGES..    See  Assignment  fob  Benefit  of;  Qbbditorb,  6. 
WARRANT.    See  Abbbst;  COunheb;  CBhoNAL  Law,  1;  Homicidb,  1-6. 
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WATERS  AND  WATER-COURSES. 

1.  Dams  and  Mills— Loss  op  Profits  Caused  bt  Backwater  from  Dam  Belott 

— Evidence. — In  an  action  to  recover  damages  caused  by  backwater  caused 
by  defendant's  dam,  and  also  for  the  abatement  of  such  dam,  evidence  tending 
to  show  the  profits,  or  how  much  plaintiff 's  mill  would  have  earned  if  the  dam 
had  not  caused  the  water  to  flow  back  on  the  water-wheel,  and  thereby  im- 
peded the  operation  of  the  machineryp  is  admissible  for  the  purpose  of  ena- 
bling the  court  to  determine  the  amount  of  damages.  Decarah  Woolen-Mill 
Co.  v.  Qreer,  49  Iowa,  498;  Howe  Mach.  Oo.  v.  Bryson,  44  Iowa,  159,  and  Winne 
V.  KeUey,  84  Iowa,  839,  distinguished.     Oibson  v.  Fischer,  (Iowa,)  914. 

2.  Priority  of  Occupation.— Priority  of  occupation  or  use  of  water  by  a  mill- 

owner,  upon  a  stream  within  the  limits  of  his  own  estate,  cannot  affect  the 
right  of  riparian  proprietor  above  to  erect  and  operate  a  mill  in  a  suitable 
manner  upon  his  own  land.    Id. 

8.  Amount  of  Damages. — On  examination  of  evidence,  held,  that  damages  found 
by  trial  court  were  sustained  by  the  evidence,  and  that  the  finding  as  to  where 
the  backwater  line  should  be  allowed  should  be  aflBrmed.    Id. 

4.  Title  to  Soil  under  Des  Moines  River.— The  title  of  the  owner  of  lands 
on  the  Des  Moines  river  patented  to  him  by  the  United  States  before  the  re- 
peal of  the  act  of  congress  declaring  the  Des  Moines  river  navigable,  and  de- 
scribed as  bounded  by  the  meander  lines  of  the  survey,  extends  only  to  the 
high-water  mark.    Serrin  v.  Orefe,  (Iowa,)  227.* 

6.  Underground  Streams  of  Medicinal  Water— Rights  of  Adjoining  Land- 
owners—Use  OP  Wells. — Where  an  underground  stream  or  vein  of  water 
containing  medicinal  properties  flows  under  the  land  of  adjoining  owners, 
they  should  each  use  the  water  from  wells  sunk  on  their  respective  lands  so 
as  not  to  injure  the  other,  upon  the  same  principle  that  the  owner  of  land 
over  which  a  stream  of  water  has  its  course  may  have  a  reasonable  and  proper 
use  of  the  water  as  it  flows,  but  may  not  wholly  divevt  it  from  the  adjoining 
proprietor.    Burroughs  v.  Saierlee,  (lowa,)  808. 

See  Mills  and  Daub. 

WAYS. 

1.  Laying  out  —  Connection  with  Other  Highwatb. — ^A  highway  may  be  le- 

gally established  although  the  order  fails  to  state  that  it  connects  with  an- 
other highway  at  its  terminus,  when  it  is  described  by  its  distance  between 
two  certain  points  on  and  along  a  section  line.    Moore  v.  Boberts,  (Wis.)  564. 

2.  Legality. — It  is  not  necessary  that  a  highway  with  which  another  connects, 

should  be  proved  to  be  a  legal  highway  in  order  to  sustain  the  connecting 
highway.    Id. 
8.  Reception  of  Damages— Estopfbl  of  Grantee  of  Land-Owner. — The  re- 
ception of  damages  by  a  land-owner  for  laying  out  a  highway  will  estop  his 
grantee  from  denying  the  legal  existence  of  such  highway.    Id. 

4.  Changing  Grade- Overflowing  Lot  below  Grade. — The  owner  of  a  lot  be- 
low grade  must  take  notice  of  any  exposure  created  by  bringing  a  street  to 
frade,  and  must  exercise  reasonable  diligence  to  protect  himself  from  injury 
y  an  overflow  of  water  by  bringing  his  lot  to  grade.  Morris  y.  (X^  cf  Uoun- 
ai5/t#«,  (Iowa,)  274. 
6.  Non-User  of  Part  of  Highway.— A  part  of  a  highway  that  is  not  used  does 
not  cease  to  be  a  legal  highway  when  the  other  part  has  been  worked  and 
traveled.    Moore Y.SoberU,{W\f^.)^IM, 

See  MXTNIdPAL  Ck>BFORATIOSB. 

WIDOW.    See  Dbyisb  and  Legacy,  4;  Dowbb;  Bxbcutobs,  Sto.,  U. 

WILL. 

Tbitatob  HOT  Undbbstanding  Language  ik  Which  Wbittbn.  —  A  will  exe- 
cuted in  due  form  of  law  by  a  person  of  sound  iRind,  with  full  and  accurate 
knowledge  of  its  contents,  and  in  accordance  w^th  his  instructions,  is  valid, 
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although  it  is  written  in  the  English  language,  and  lie  does  not  understand 
such  language.    In  re  WiU  of  WaUer,  (Wis.)  588. 

See  Dbyisb  asd  Lbgact;  Tbusts,  6.  ' 

WITNESS. 

Matters  not  within  Decedent's  Knowledge.— A  party  presenting  a  claim 
against  a  decedent's  estate  is  a  competent  witness  as  to  matters  not  shown  to 
be  within  the  knowledge  of  the  decedent.    Cotherman  v.  Coth&rman,  (Mich. )  467. 

Delivery  of  Agreement.  —  Where  parties  claiming  that  certain  property 
owned  by  a  deceased  person  was  transferred  to  them  in  consideration  of  an 
agreement  to  support  the  decedent,  such  parties  are  not  competent  witnesses 
to  prove  the  delivery  of  such  agreement,  nor  is  the  husband  of  one  of  the 
parties  who  joined  in  the  execution  of  the  agreement  a  competent  witness. 
Sanison  v.  Samwn,  (Iowa,)  288.* 

Examinaiion, 

Opinion— Legal  Conclusion.- It  is  not  competent  for  a  witness  to  state  that 
the  execution  of  a  mortgage  released  a  surety  on  the  note  in  suit.  KeUo  v. 
Fitzgerald,  (Iowa,)  157. 

"Understanding"  as  to  Agreement.  — A  witness  cannot  testify  as  to  what 
his  "understanding"  of  an  agreement  was,  in  answer  to  a  question  as  to  what 
agreement  was  entered  into.    Id. 

Recollection  op  Witness. — Where  a  witness  says  he  does  not  remember 
what  he  paid  for  a  note  he  purchased,  it  is  error  to  ask  him  if  he  cannot  state 
''somewhere  near"  what  he  paid  for  it,  as  his  answer  would  be  merely  an 
opinion.     Id. 

Restricting  — Cross-Examination. — Where  a  contract  sued  upon  is  not  ad- 
mitted by  defendant,  it  is  error  to  refuse  to  allow  plaintiff  to  be  cross-exam- 
ined to  show  the  unreasonableness  of  the  contract,  or  that  it  could  not  have 
been  carried  out  by  either  party.    Peirie  v.  Lane,  (Mich.)  504. 

Referring  to  Bill  op  PARTicuLABfl.- A  witness  may  refresh  his  memorv  by 
referring  to  the  bill  of  particulars;  but  cannot  declare  the  bill  as  a  whole  to 
be  correct  without  showing  knowledge  of  its  items.  Richmond  v.  Atkinson, 
(Mich.)  828. 

OredibiHtjf-^Iinpeaching, 

Character  in  Neighborhood— CJode  Iowa,  §  8049.— The  general  moral  char- 
acter of  a  witness  may  be  proved  for  the  purpose  of  testing  his  credibility 
by  a  witness  who  has  known  him  from  boyhood,  without  snowing  that  he 
knew  his  reputation  in  the  neighborhood  where  he  resided.  State  v.  JSdrt, 
(Iowa,)  99. 

Impeaching  Evidence.— Evidence  offered  to  contradict  a  witness  hj  wayof 
impeachment  must  relate  to  a  material  issue.    BtcUe  v.  Spaulding,  (Minn.)  798. 

See  CosTBy  6;  Criminal  Law,  6;  Eyidbngb,  d7;  Skduccxov,  2, 8;  Tbial,  8,  4. 
WRIT  OR  PROCESS.    Bee  Aonoir  ob  Suit,  L 
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